
1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Session of 2003

SENATE BILL No. 185

By Senator Adkins

2-10

AN ACT concerning crimes, criminal procedure and punishment; relat-
ing to driving under the influence; also relating to the elimination of
the voluntary intoxication defense; amending K.S.A. 21-3208 and 32-
1131 and K.S.A. 2002 Supp. 8-1567 and 60-4117 and repealing the
existing sections.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 2002 Supp. 8-1567 is hereby amended to read as

follows: 8-1567. (a) No person shall operate or attempt to operate any
vehicle within this state while:

(1) The alcohol concentration in the person’s blood or breath as
shown by any competent evidence, including other competent evidence,
as defined in paragraph (1) of subsection (f) of K.S.A. 8-1013, and amend-
ments thereto, is .08 or more;

(2) the alcohol concentration in the person’s blood or breath, as meas-
ured within two hours of the time of operating or attempting to operate
a vehicle, is .08 or more;

(3) under the influence of alcohol to a degree that renders the person
incapable of safely driving a vehicle;

(4) under the influence of any drug or combination of drugs to a
degree that renders the person incapable of safely driving a vehicle; or

(5) under the influence of a combination of alcohol and any drug or
drugs to a degree that renders the person incapable of safely driving a
vehicle.

(b) No person shall operate or attempt to operate any vehicle within
this state if the person is a habitual user of any narcotic, hypnotic, som-
nifacient or stimulating drug.

(c) If a person is charged with a violation of this section involving
drugs, the fact that the person is or has been entitled to use the drug
under the laws of this state shall not constitute a defense against the
charge.

(d) Upon a first conviction of a violation of this section, a person shall
be guilty of a class B, nonperson misdemeanor and sentenced to not less
than 48 consecutive hours nor more than six months’ imprisonment, or
in the court’s discretion 100 hours of public service, and fined not less
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than $500 nor more than $1,000. The person convicted must serve at
least 48 consecutive hours’ imprisonment or 100 hours of public service
either before or as a condition of any grant of probation or suspension,
reduction of sentence or parole. In addition, the court shall enter an order
which requires that the person enroll in and successfully complete an
alcohol and drug safety action education program or treatment program
as provided in K.S.A. 8-1008, and amendments thereto, or both the ed-
ucation and treatment programs.

(e) On a second conviction of a violation of this section, a person shall
be guilty of a class A, nonperson misdemeanor and sentenced to not less
than 90 days nor more than one year’s imprisonment and fined not less
than $1,000 nor more than $1,500. The person convicted must serve at
least five consecutive days’ imprisonment before the person is granted
probation, suspension or reduction of sentence or parole or is otherwise
released. The five days’ imprisonment mandated by this subsection may
be served in a work release program only after such person has served
48 consecutive hours’ imprisonment, provided such work release program
requires such person to return to confinement at the end of each day in
the work release program. The court may place the person convicted
under a house arrest program pursuant to K.S.A. 21-4603b, and amend-
ments thereto, to serve the remainder of the minimum sentence only
after such person has served 48 consecutive hours’ imprisonment. As a
condition of any grant of probation, suspension of sentence or parole or
of any other release, the person shall be required to enter into and com-
plete a treatment program for alcohol and drug abuse as provided in
K.S.A. 8-1008, and amendments thereto.

(f) On the third conviction of a violation of this section, a person shall
be guilty of a nonperson felony and sentenced to not less than 90 days
nor more than one year’s imprisonment and fined not less than $1,500
nor more than $2,500. The person convicted shall not be eligible for
release on probation, suspension or reduction of sentence or parole until
the person has served at least 90 days’ imprisonment. The court may also
require as a condition of parole that such person enter into and complete
a treatment program for alcohol and drug abuse as provided by K.S.A. 8-
1008, and amendments thereto. The 90 days’ imprisonment mandated by
this subsection may be served in a work release program only after such
person has served 48 consecutive hours’ imprisonment, provided such
work release program requires such person to return to confinement at
the end of each day in the work release program. The court may place
the person convicted under a house arrest program pursuant to K.S.A.
21-4603b, and amendments thereto, to serve the remainder of the min-
imum sentence only after such person has served 48 consecutive hours’
imprisonment. Any motor vehicle, as defined under K.S.A. 8-1437, and
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amendments thereto, used in the commission of the third or subsequent
offense shall be forfeited to the state and seized by the arresting law en-
forcement authority pursuant to K.S.A. 60-4101 through 60-4126, and
amendments thereto, otherwise known as the Kansas standard asset sei-
zure and forfeiture act.

(g) On the fourth or subsequent conviction of a violation of this sec-
tion, a person shall be guilty of a nonperson felony and sentenced to not
less than 90 days nor more than one year’s imprisonment and fined
$2,500. The person convicted shall not be eligible for release on proba-
tion, suspension or reduction of sentence or parole until the person has
served at least 90 days’ imprisonment. The 90 days’ imprisonment man-
dated by this subsection may be served in a work release program only
after such person has served 72 consecutive hours’ imprisonment, pro-
vided such work release program requires such person to return to con-
finement at the end of each day in the work release program. At the time
of the filing of the judgment form or journal entry as required by K.S.A.
21-4620 or 22-3426, and amendments thereto, the court shall cause a
certified copy to be sent to the officer having the offender in charge. The
law enforcement agency maintaining custody and control of a defendant
for imprisonment shall cause a certified copy of the judgment form or
journal entry to be sent to the secretary of corrections within three busi-
ness days of receipt of the judgment form or journal entry from the court
and notify the secretary of corrections when the term of imprisonment
expires and upon expiration of the term of imprisonment shall deliver the
defendant to a location designated by the secretary. After the term of
imprisonment imposed by the court, the person shall be placed in the
custody of the secretary of corrections for a mandatory one-year period
of postrelease supervision, which such period of postrelease supervision
shall not be reduced. During such postrelease supervision, the person
shall be required to participate in an inpatient or outpatient program for
alcohol and drug abuse, including, but not limited to, an approved after-
care plan or mental health counseling, as determined by the secretary
and satisfy conditions imposed by the Kansas parole board as provided
by K.S.A. 22-3717, and amendments thereto. Any violation of the con-
ditions of such postrelease supervision may subject such person to revo-
cation of postrelease supervision pursuant to K.S.A. 75-5217 et seq., and
amendments thereto, and as otherwise provided by law. Any motor ve-
hicle, as defined under K.S.A. 8-1437, and amendments thereto, used in
the commission of the fourth or subsequent offenses shall be seized by the
arresting law enforcement authority pursuant to K.S.A. 60-4101 through
60-4126, and amendments thereto, otherwise known as the Kansas stan-
dard asset seizure and forfeiture act.

(h) Any person convicted of violating this section or an ordinance
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which prohibits the acts that this section prohibits who had a child under
the age of 14 years in the vehicle at the time of the offense shall have
such person’s punishment enhanced by one month of imprisonment. This
imprisonment must be served consecutively to any other penalty imposed
for a violation of this section or an ordinance which prohibits the acts that
this section prohibits. During the service of the one month enhanced
penalty, the judge may order the person on house arrest, work release or
other conditional release.

(i) The court may establish the terms and time for payment of any
fines, fees, assessments and costs imposed pursuant to this section. Any
assessment and costs shall be required to be paid not later than 90 days
after imposed, and any remainder of the fine shall be paid prior to the
final release of the defendant by the court.

(j) In lieu of payment of a fine imposed pursuant to this section, the
court may order that the person perform community service specified by
the court. The person shall receive a credit on the fine imposed in an
amount equal to $5 for each full hour spent by the person in the specified
community service. The community service ordered by the court shall be
required to be performed not later than one year after the fine is imposed
or by an earlier date specified by the court. If by the required date the
person performs an insufficient amount of community service to reduce
to zero the portion of the fine required to be paid by the person, the
remaining balance of the fine shall become due on that date.

(k) The court shall report every conviction of a violation of this section
and every diversion agreement entered into in lieu of further criminal
proceedings or a complaint alleging a violation of this section to the di-
vision. Prior to sentencing under the provisions of this section, the court
shall request and shall receive from the division a record of all prior
convictions obtained against such person for any violations of any of the
motor vehicle laws of this state.

(l) For the purpose of determining whether a conviction is a first,
second, third, fourth or subsequent conviction in sentencing under this
section:

(1) ‘‘Conviction’’ includes being convicted of a violation of this section
or entering into a diversion agreement in lieu of further criminal pro-
ceedings on a complaint alleging a violation of this section;

(2) ‘‘conviction’’ includes being convicted of a violation of a law of
another state or an ordinance of any city, or resolution of any county,
which prohibits the acts that this section prohibits or entering into a di-
version agreement in lieu of further criminal proceedings in a case alleg-
ing a violation of such law, ordinance or resolution;

(3) any convictions occurring during a person’s lifetime shall be taken
into account when determining the sentence to be imposed for a first,
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second, third, fourth or subsequent offender;
(4) it is irrelevant whether an offense occurred before or after con-

viction for a previous offense; and
(5) a person may enter into a diversion agreement in lieu of further

criminal proceedings for a violation of this section, and amendments
thereto, or an ordinance which prohibits the acts of this section, and
amendments thereto, only once during the person’s lifetime.

(m) Upon conviction of a person of a violation of this section or a
violation of a city ordinance or county resolution prohibiting the acts
prohibited by this section, the division, upon receiving a report of con-
viction, shall suspend, restrict or suspend and restrict the person’s driving
privileges as provided by K.S.A. 8-1014, and amendments thereto.

(n) Nothing contained in this section shall be construed as preventing
any city from enacting ordinances, or any county from adopting resolu-
tions, declaring acts prohibited or made unlawful by this act as unlawful
or prohibited in such city or county and prescribing penalties for violation
thereof, but the minimum penalty prescribed by any such ordinance or
resolution shall not be less than the minimum penalty prescribed by this
act for the same violation, and the maximum penalty in any such ordi-
nance or resolution shall not exceed the maximum penalty prescribed for
the same violation. In addition, any such ordinance or resolution shall
authorize the court to order that the convicted person pay restitution to
any victim who suffered loss due to the violation for which the person
was convicted.

(o) No plea bargaining agreement shall be entered into nor shall any
judge approve a plea bargaining agreement entered into for the purpose
of permitting a person charged with a violation of this section, or a vio-
lation of any ordinance of a city or resolution of any county in this state
which prohibits the acts prohibited by this section, to avoid the mandatory
penalties established by this section or by the ordinance. For the purpose
of this subsection, entering into a diversion agreement pursuant to K.S.A.
12-4413 et seq. or 22-2906 et seq., and amendments thereto, shall not
constitute plea bargaining.

(p) The alternatives set out in subsections (a)(1), (a)(2) and (a)(3) may
be pleaded in the alternative, and the state, city or county, but shall not
be required to, may elect one or two of the three prior to submission of
the case to the fact finder.

(q) Upon a fourth or subsequent conviction, the judge of any court
in which any person is convicted of violating this section, may revoke the
person’s license plate or temporary registration certificate of the motor
vehicle driven during the violation of this section for a period of one year.
Upon revoking any license plate or temporary registration certificate pur-
suant to this subsection, the court shall require that such license plate or
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temporary registration certificate be surrendered to the court.
(r) For the purpose of this section: (1) ‘‘Alcohol concentration’’ means

the number of grams of alcohol per 100 milliliters of blood or per 210
liters of breath.

(2) ‘‘Imprisonment’’ shall include any restrained environment in
which the court and law enforcement agency intend to retain custody and
control of a defendant and such environment has been approved by the
board of county commissioners or the governing body of a city.

(3) ‘‘Drug’’ includes toxic vapors as such term is defined in K.S.A. 65-
4165, and amendments thereto.

(s) The amount of the increase in fines as specified in this section
shall be remitted by the clerk of the district court to the state treasurer
in accordance with the provisions of K.S.A. 75-4215, and amendments
thereto. Upon receipt of remittance of the increase provided in this act,
the state treasurer shall deposit the entire amount in the state treasury
and the state treasurer shall credit 50% to the community alcoholism and
intoxication programs fund and 50% to the department of corrections
alcohol and drug abuse treatment fund, which is hereby created in the
state treasury.

Sec. 2. K.S.A. 32-1131 is hereby amended to read as follows: 32-
1131. (a) No person shall operate or attempt to operate any vessel within
this state while:

(1) The alcohol concentration in the person’s blood or breath, at the
time or within two hours after the person operated or attempted to op-
erate the vessel, is .08 or more;

(2) the alcohol concentration in the person’s blood or breath, at the
time or within two hours after the person operated or attempted to op-
erate the vessel is .02 or more and the person is less than 21 years of age;

(3) under the influence of alcohol;
(4) under the influence of any drug or combination of drugs to a

degree that renders the person incapable of safely operating a vessel; or
(5) under the influence of a combination of alcohol and any drug or

drugs to a degree that renders the person incapable of safely operating a
vessel.

(b) No person shall operate or attempt to operate any vessel within
this state if the person is a habitual user of any narcotic, hypnotic, som-
nifacient or stimulating drug.

(c) If a person is charged with a violation of this section involving
drugs, the fact that the person is or has been entitled to use the drug
under the laws of this state shall not constitute a defense against the
charge.

(d) No person shall operate or attempt to operate any vessel within
this state for three months after the date of refusal of submitting to a test



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

SB 185
7

if such person refuses to submit to a test pursuant to K.S.A. 32-1132, and
amendments thereto.

(e) Except as provided by subsection (f), violation of this section is a
misdemeanor punishable:

(1) On the first conviction, by imprisonment of not more than one
year or a fine of not less than $100 nor more than $500, or both; and

(2) on the second or a subsequent conviction, by imprisonment for
not less than 90 days nor more than one year and, in the court’s discretion,
a fine of not less than $100 nor more than $500. Any vessel, as defined
under K.S.A. 32-1102, and amendments thereto, used in the commission
of the second or subsequent offense shall be forfeited to the state and seized
by the arresting law enforcement authority pursuant to K.S.A. 60-4101
through 60-4126, and amendments thereto, otherwise known as the Kan-
sas standard asset seizure and forfeiture act.

(f) Subsection (e) shall not apply to or affect a person less than 21
years of age who submits to a breath or blood alcohol test requested
pursuant to K.S.A. 32-1132 and amendments thereto and produces a test
result of an alcohol concentration of .02 or greater but less than .08. Such
person’s boating privileges upon the first occurrence shall be suspended
for 30 days and upon a second or subsequent occurrence shall be sus-
pended for 90 days.

(g) In addition to any other penalties prescribed by law or rule and
regulation, any person convicted of a violation of this section shall be
required to satisfactorily complete a boater safety education course of
instruction approved by the secretary before such person subsequently
operates or attempts to operate any vessel.

Sec. 3. K.S.A. 2002 Supp. 60-4117 is hereby amended to read as
follows: 60-4117. Except as provided in K.S.A. 65-7014, and amendments
thereto: (a) When property is forfeited under this act, the law enforce-
ment agency may:

(1) Retain such property for official use or transfer the custody or
ownership to any local, state or federal agency, subject to any lien pre-
served by the court;

(2) destroy or use for investigative or training purposes, any illegal or
controlled substances and equipment or other contraband, provided that
materials necessary as evidence shall be preserved;

(3) sell property which is not required by law to be destroyed and
which is not harmful to the public:

(A) All property, except real property, designated by the seizing
agency to be sold shall be sold at public sale to the highest bidder for
cash without appraisal. The seizing agency shall first cause notice of the
sale to be made by publication at least once in an official county news-
paper as defined by K.S.A. 64-101, and amendments thereto. Such notice
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shall include the time, place, and conditions of the sale and description
of the property to be sold. Nothing in this subsection shall prevent a state
agency from using the state surplus property system and such system’s
procedures shall be sufficient to meet the requirements of this subsection.

(B) Real property may be sold pursuant to subsection (A), or the
seizing agency may contract with a real estate company, licensed in this
state, to list, advertise and sell such real property in a commercially rea-
sonable manner.

(C) No employee or public official of any agency involved in the in-
vestigation, seizure or forfeiture of seized property may purchase or at-
tempt to purchase such property; or

(4) salvage the property, subject to any lien preserved by the court.
(b) When firearms are forfeited under this act, the firearms in the

discretion of the seizing agency, shall be destroyed, used within the seiz-
ing agency for official purposes, traded to another law enforcement
agency for use within such agency or given to the Kansas bureau of in-
vestigation for law enforcement, testing, comparison or destruction by
the Kansas bureau of investigation forensic laboratory.

(c) The proceeds of any sale shall be distributed in the following order
of priority:

(1) For satisfaction of any court preserved security interest or lien;
(2) thereafter, for payment of all proper expenses of the proceedings

for forfeiture and disposition, including expenses of seizure, inventory,
appraisal, maintenance of custody, preservation of availability, advertising,
service of process, sale and court costs;

(3) reasonable attorney fees:
(A) If the plaintiff’s attorney is a county or district attorney, an assis-

tant, or another governmental agency’s attorney, fees shall not exceed
15% of the total proceeds, less the amounts of subsection (c)(1) and (2),
in an uncontested forfeiture nor 20% of the total proceeds, less the
amounts of subsection (c)(1) and (2), in a contested forfeiture. Such fees
shall be deposited in the county or city treasury and credited to the special
prosecutor’s trust fund. Moneys in such fund shall not be considered a
source of revenue to meet normal operating expenditures, including sal-
ary enhancement. Such fund shall be expended by the county or district
attorney, or other governmental agency’s attorney through the normal
county or city appropriation system and shall be used for such additional
law enforcement and prosecutorial purposes as the county or district at-
torney or other governmental agency’s attorney deems appropriate, in-
cluding educational purposes. All moneys derived from past or pending
forfeitures shall be expended pursuant to this act. The board of county
commissioners shall provide adequate funding to the county or district
attorney’s office to enable such office to enforce this act. Neither future
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forfeitures nor the proceeds therefrom shall be used in planning or adopt-
ing a county or district attorney’s budget; or

(B) if the plaintiff’s attorney is a private attorney, such reasonable
fees shall be negotiated by the employing law enforcement agency;

(4) repayment of law enforcement funds expended in purchasing of
contraband or controlled substances, subject to any interagency
agreement.

(d) Any proceeds remaining shall be credited as follows, subject to
any interagency agreement:

(1) If the law enforcement agency is a state agency, the entire amount
shall be deposited in the state treasury and credited to such agency’s state
forfeiture fund. There is hereby established in the state treasury the fol-
lowing state funds: Kansas bureau of investigation state forfeiture fund,
Kansas highway patrol state forfeiture fund, Kansas department of cor-
rections state forfeiture fund and Kansas national guard counter drug
state forfeiture fund. Expenditures from the Kansas bureau of investi-
gation state forfeiture fund shall be made upon warrants of the director
of accounts and reports issued pursuant to vouchers approved by the
attorney general or by a person or persons designated by the attorney
general. Expenditures from the Kansas highway patrol state forfeiture
fund shall be made upon warrants of the director of accounts and reports
issued pursuant to vouchers approved by the superintendent of the high-
way patrol or by a person or persons designated by the superintendent.
Expenditures from the Kansas department of corrections state forfeiture
fund shall be made upon warrants of the director of accounts and reports
issued pursuant to vouchers approved by the secretary of the department
of corrections or by a person or persons designated by the secretary.
Expenditures from the Kansas national guard counter drug state forfei-
ture fund shall be made upon warrants of the director of accounts and
reports issued pursuant to vouchers approved by the adjutant general of
Kansas or by a person or persons designated by the adjutant general. Each
agency shall compile and submit a forfeiture fund report to the legislature
on or before February 1 of each year. Such report shall include, but not
be limited to: (A) The fund balance on December 1; (B) the deposits and
expenditures for the previous 12-month period ending December 1.
Upon the effective date of this act, the director of accounts and reports
is directed to transfer each agency’s balance in the state special asset
forfeiture fund to the agency’s new, state forfeiture fund. All liabilities of
the state special asset forfeiture fund existing prior to such date are hereby
imposed on the Kansas bureau of investigation state forfeiture fund, Kan-
sas highway patrol state forfeiture fund and the Kansas department of
corrections state forfeiture fund. The state special asset forfeiture fund is
hereby abolished.
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(2) If the law enforcement agency is a city or county agency, the
entire amount shall be deposited in such city or county treasury and cred-
ited to a special law enforcement trust fund. Each agency shall compile
and submit annually a special law enforcement trust fund report to the
entity which has budgetary authority over such agency and such report
shall specify, for such period, the type and approximate value of the for-
feited property received, the amount of any forfeiture proceeds received,
and how any of those proceeds were expended.

(3) Moneys in the Kansas bureau of investigation state forfeiture
fund, Kansas highway patrol state forfeiture fund, Kansas department of
corrections state forfeiture fund, the special law enforcement trust funds
and the Kansas national guard counter drug state forfeiture fund shall not
be considered a source of revenue to meet normal operating expenses.
Such funds shall be expended by the agencies or departments through
the normal city, county or state appropriation system and shall be used
for such special, additional law enforcement purposes as the law enforce-
ment agency head deems appropriate. Neither future forfeitures nor the
proceeds from such forfeitures shall be used in planning or adopting a
law enforcement agency’s budget.

(e) Proceeds from forfeitures conducted pursuant to K.S.A. 8-1567 or
32-1131, and amendments thereto, shall be distributed as follows: (1) One
half of the proceeds shall be distributed to the arresting law enforcement
authorities pursuant to subsection (d)(1) of K.S.A. 60-4117 or subsection
(d)(2) of K.S.A. 60-4117, and amendments thereto. (2) One half shall be
deposited in the crime victims compensation fund, pursuant to K.S.A. 74-
7317, and amendments thereto, and shall be used for funding DUI edu-
cation programs and DUI victims programs, administered through the
crime victims compensation board.

Sec. 4. K.S.A. 21-3208 is hereby amended to read as follows: 21-
3208. (1) The fact that a person charged with a crime was in an intoxicated
condition at the time the alleged crime was committed is a defense only
if such condition was involuntarily produced and rendered such person
substantially incapable of knowing or understanding the wrongfulness of
his conduct and of conforming his conduct to the requirements of law.

(2) An act committed while in a state of voluntary intoxication is not
less criminal by reason thereof, but when a particular intent or other state
of mind is a necessary element to constitute a particular crime, the fact
of intoxication may be taken into consideration in determining such intent
or state of mind. Voluntary intoxication may not be a defense to any
criminal or civil proceedings in this state.

(e) Proceeds from forfeitures conducted pursuant to K.S.A. 8-156 or
K.S.A. 32-1131, and amendments thereto, shall be distributed as follows:
(1) One half of the proceeds shall be distributed to the arresting law
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enforcement authorities pursuant to subsection (d)(1) of K.S.A. 60-4117
or subsection (d)(2) of K.S.A. 60-4117, and amendments thereto. (2) One
half shall be deposited in the crime victims compensation fund, pursuant
to K.S.A. 74-7317, and amendments thereto, and shall be used for funding
DUI education programs and DUI victims programs, administered
through the crime victims compensation board.

Sec. 5. K.S.A. 21-3208 and 32-1131 and K.S.A. 2002 Supp. 8-1567
and 60-4117 are hereby repealed.

Sec. 6. This act shall take effect and be in force from and after its
publication in the statute book.


