[As Amended by House Commiittee of the Whole]

Session of 2006

Substitute for HOUSE BILL No. 2829

By Committee on Health and Human Services
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12 tons—and-autherizing—injunetive—aetions: AN ACT concerning the
13 secretary of health and environment; providing for regulation
14 of clinics and facilities where office-based surgeries and special
15 procedures are performed.
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17 Be it enacted by the Legislature of the State of Kansas:
18 i - s-tsec is-seetion:
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[Section 1. As used in this act:

[(a) “Board” means the state board of healing arts.

[(b) “Local anesthesia” means the administration of an anes-
thetic agent into a localized part of the human body by topical
application or local infiltration in close proximity to a nerve, which
produces a transient and reversible loss of sensation.

[(¢) “Minimal sedation” means the administration of oral sed-
ative or oral analgesic drugs in doses appropriate for the unsu-
pervised treatment of insomnia, anxiety or pain.

[(d) “Minor surgery” means surgery which can be safely and
comfortably performed on a patient who has received local or top-
ical anesthesia, without more than minimal sedation and where the
likelihood of complications requiring hospitalization not reasona-
bly foreseen.

[(e) “Office-based surgery” means any surgery or other special
procedure requiring anesthesia, analgesia or sedation which is
performed by a physician in a clinical location other than a medical
facility licensed pursuant to K.S.A. 65-425, and amendments
thereto, and which results in a patient stay of less than 24 hours.
The term does not include minor surgery.

[() “Physician” means a person licensed by the board of heal-
ing arts to practice medicine and surgery in the state of Kansas.

[(g) “Secretary” means the secretary of health and
environment.



© 00 1O Ut ix WO -

WO H OO 1DDUHR WNDHF OO 1TDDUUk WD HFE OO W10 Utk W —O

Sub HB 2829—Am. by HCW 3

[(h) “Special procedure” means a patient care service which
requires contact with the human body with or without instruments
in a potentially painful manner, for a diagnostic or therapeutic
procedure requiring anesthesia services. The term does not in-
clude minor surgery.

[(i) “Surgery” means a manual or operative procedure which
involves the excision or resection, partial or complete, destruction,
incision or other structural alteration of human tissue by any
means, including the use of lasers, performed upon the human
body for the purpose of preserving health, terminating a preg-
nancy, diagnosing or treating disease, repairing injury, correcting
deformity or defects, prolonging life or relieving suffering, or for
aesthetic, reconstructive or cosmetic purposes. Surgery includes,
but is not limited to, incision or curettage of tissue or an organ,
suture or other repair of tissue or an organ, a closed or open re-
duction of a fracture, extraction of tissue from the uterus and in-
sertion of natural or artificial implants.

[(j) “Topical anesthesia” means an anesthetic agent applied di-
rectly or by spray to the skin or mucous membranes, intended to
produce a transient and reversible loss of sensation to a circum-
scribed area.

[Sec. 2. (a) The secretary, by rules and regulations, shall es-
tablish standards for clinics and other facilities, in consultation
with the state board of healing arts, where office-based surgery or
special procedures, or both, are performed. Such standards shall
promote the safety of patients, including, but not limited to, stan-
dards addressing:

[(1) Qualifications and supervision of nonphysician personnel
excluding licensed nurses and registered nurse anesthetists;

[(2) facility safety and sanitation;

[(3) equipment requirements, sanitation, testing and
maintenance;

[(4) patient screening, assessment and monitoring;

[(5) selection of procedures to be performed;
[(6) anesthesia services;

[(7) peri-operative care;

[(8) emergencies and patient transfers; and
[(

9) quality assurance and peer review.

[(b) In adopting standards pursuant to this section, the secre-
tary, in consultation with the state board of healing arts, shall give
consideration to standards adopted for the purposes of regulating
ambulatory surgical centers licensed pursuant to K.S.A. 65-425 et
seq. and amendments thereto and shall give consideration to the
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guidelines for office-based surgery and special procedures ap-
proved by the Kansas medical society house of delegates on May
5, 2002, and any subsequently approved guidelines, and to guide-
lines for office-based surgery and special procedures approved by
the state board of healing arts.

[(c) Any rules and regulations adopted by the secretary pur-
suant to this act shall provide for protection of the identities of
patients and health care providers.

[(d) Rules and regulations required by this section shall be
adopted as temporary regulations within 60 days of the effective
date of this act with corresponding permanent rules and regula-
tions adopted on or before January 1, 2007.

[Sec. 3. (a) A correction order may be issued by the secretary
or the secretary’s designee to a clinic or facility which performs
office-based surgery or special procedures, or both, whenever a
duly authorized representative of the secretary inspects or inves-
tigates such clinic or facility and determines that the clinic or fa-
cility is not in compliance with the standards adopted by the sec-
retary by rule and regulation pursuant to section 2 and
amendments thereto. The correction order shall be served upon
the clinic or facility either personally or by certified mail, return
receipt requested. The correction order shall be in writing, shall
state the specific deficiency and shall specify a time of 30 days for
correction of the deficiency, unless the deficiency is of such an
extreme hazard to the health and safety of a patient thatimmediate
correction is required. In such an extreme case correction of the
deficiency in less than 30 days may be ordered by the secretary or
the secretary’s designee.

[(b) When the time period set forth in the correction order has
passed, the clinic or facility shall be reinspected for compliance. If
the clinic or facility is still in noncompliance, the correction order
will become an open record at this time and the secretary or the
secretary’s designee may restrict the performance of any office-
based surgeries or special procedures, or both, at the noncompli-
ant clinic or facility until compliance is found and may level a civil
penalty against such clinic or other facility pursuant to section 4,
and amendments thereto. If the secretary determines that the con-
tinued performance of office-based surgeries and special proce-
dures at the noncompliant clinic or facility poses a threat of po-
tential harm to patients, the secretary may exercise injunctive
authority until such time as a hearing may be conducted in ac-
cordance with the provisions of the Kansas administrative proce-
dure act.
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[Sec. 4. (a) Any clinic or facility which remains noncompliant
to the correction order and continues to violate any provision of
the rules and regulations adopted under this act may incur a civil
penalty in an amount not more than $5,000 for every such viola-
tion. In the case of a continuing violation, every day such violation
continues shall be deemed a separate violation.

[(b) The secretary, upon a finding that a clinic or facility has
violated any provision of rules and regulations adopted under this
act may impose a penalty within the limits provided in this section.
In determining the amount of the civil penalty, the secretary shall
take into consideration all relevant circumstances, including, but
not limited to, the extent of harm caused by the violation, the na-
ture and persistence of the violation, the length of time over which
the violation occurs and any corrective actions taken.

[(c) No penalty shall be imposed under this section until writ-
ten notice and an opportunity for hearing have been provided to
the clinic or facility alleged to have committed the violation. Such
notice shall state the violation, the penalty to be imposed and the
right of the clinic or facility to a hearing on the matter. Such clinic
or facility, within 15 days after service of the order, may make
written request to the secretary for a hearing thereon. The hearing
shall be conducted in accordance with the provisions of the Kansas
administrative procedure act.

[(d) Any action of the secretary pursuant to this section is sub-
ject to review in accordance with the act for judicial review and
civil enforcement of agency actions.

[Sec. 5. Any clinic or facility where office-based surgery or
special procedures, or both, are performed at the time rules and
regulations adopted under this act take effect shall be given rea-
sonable time, as determined by the secretary under the particular
circumstances, but not to exceed 30 days from the effective date
of such rules and regulations, within which to comply with such
rules and regulations.

[Sec. 6. (a) The secretary shall conduct unannounced inspec-
tions of any clinic or facility where office-based surgery or special
procedures are performed at least every five years on a routine
basis. As soon as possible after the effective date of this act and
after the effective dates of the adoption of the new rules and reg-
ulations under this act, the secretary shall conduct unannounced
inspections of any clinic or facility in which abortions are per-
formed. Upon receipt of a complaint, the secretary shall conduct
an inspection in a timely manner.

[(b) The secretary shall assess a fee for the inspection of any
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clinic or facility where office-based surgery or special procedures
are performed. The fee shall cover all of the cost of the inspection
and be paid by the clinic or facility being inspected to the depart-
ment of health and environment. The secretary shall adopt rules
and regulations establishing the fees to be charged for such
inspections.

[(c) The board of healing arts shall forward all complaints it
receives regarding clinics or facilities where office-based surgery
or special procedures are performed to the secretary.

[(d) The secretary shall forward the results of all inspections to
the board of healing arts or the state board of nursing, or both, as
appropriate, when such clinic or facility is out of compliance.

[Sec. 7. Rules and regulations adopted pursuant to sections 1
through 6, and amendments thereto, shall not apply to those fa-
cilities accredited by the joint commission on accreditation of
health care organizations.]

Sec. 2 [8]. This act shall take effect and be in force from and after
its publication in the statute book.



