FEDERAL AND STATE AFFAIRS COMMITTEE

January 30, 1969

The meeting was called to order by the Chairman, who intro-
duced Representative Francisco to discuss H.B. 1038. Mr. Francisco
distributed material (see attached) to substantiate the need for
the bill. He stated that the time has come when people no longer
believe in the theory of "an eye for an eye, and a death for a
death", but rather for rehabilitation and retraining.

Representative Moline was then introduced to further discuss
the proposal. He too distributed material to the committee (see
attached). He stated that in his opinion the execution of criminals
by the states was a violation of the 8th and 14th Amendments of the
U. S. Constitution. He states that if the Legislature doesn't act
in controversial matters like this, that the Judieiary would take
over and make the decision as they did with Apportionment and other
questions. He stated that this is a question of such wide interest
by the public that he felt it was the duty of the committee to pass
this bill out so that it could have an airing on the floor of the
House. Members of the committee questioned Mr. Moline extensively
concerning various aspects of the bill; the Governor's attitude,
which Mr. Molire explained is not receptive; the non-commutable,
clemency, parole provision, which Mr. Moline explains is un-
changeable unless additional evidence is uncovered, in which case
the matter would be subject to review and change. He states that
he believes capital punishment is not a deterrent to crime; that
the psychiatric association and the states where it has been
abolished tend to bear out this opinion. Mr. Unruh pointed out
the case of the convict who had life sentence, but who had com-
mitted three murders since he has been incarcerated; that the
judge simply gave him another life sentence each time, and that
the non-commutable sentence would not insure rehabilitation or
that the criminal would no longer be free to commit crimes. Mr.
Moline was asked to cite some instances where a man was executed
and later found to be innocent. He stated that there had been
some instances but he could not cite them specifically. Mr.
Buchele pointed out that with the appeal statutes, it was often
as long as ten years before a sentenced man is executed and it
would seem in that period of time, all available evidence would
be uncovered.

The Chairman displayed a memo which was prepared as the
result of a Legislative Council study, concerning certain
archaic laws, and asked if the Committee would introduce the
bill it proposed and have it referred back to the Committee.
Upon motion by Mr. Mikesic and second by Mr. Winters, the motion
carried to so introduce the bill and have it desreferred.

Meeting was adjourned.
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MEMORANDUM

Research Department, Kansas Legislative Council January 28, 15969

RE: Capital Punishment

Capital punishment is authorized in the following
nunbons of states forxr various offenses, accoxding to State Govern~
ment News in October, 1568. o

Murder 38 states
Kidnapping 31 States
Treason ' 20 States
Train Robbery 17 sStates
~ Rape 16 States

Armed Robbery
or Burglary 7 States

Capital punishment is authorized in the following states
which once abolished it, and then reenacted capital punishment
laws. )

2bolished Reestablished
Colorado 1887 1901
Arizona 1916 1918
Delaware 1958 .~ 1961
KANSAS ) 1887 1935
South Dakota 1915 ie39
Tennessee 1915 191¢S
Washington 1913 1919

Missouri 1917 1819

The following states have abolished the death penalty:
Michigan, Maine, Minnesota, North Dakota, Rhode Island and
Wisconsin prior to 1916. Since 1957, Alaska, Hawaii, Oregon,
Iowa, and West Virginia abolished capital punishment. A bill
passed in Indiana in 1965 .was vetoed by the governor. '

Since 1935 when Xansas reenacted capital punishment,
15 priscners convicted of murder have been executed by the State
of Kansas. Four of these were in 1965 (Richard Eugene Hickock,
Perry Edward Smith, James D. Latham, and George R. York). Two
prisoners are now confined on death row at the penitentiary sen-
tenced to be executed, William F. Zimmer, Shawnee County, and
Kenneth L. Kilpatrick, Reno County.



The federal government also has executed a number of

prisoners at the U.S. Penitentiary and the Disciplinary Barracks
at Fort Leavenworth, as shown by the attached list.

Reports of prisoners executed since 1960 in the United

States include:

1960 56

1961 42

1962 47

19863 21

1964 15

1965 v 7 (Kansas 4, Missouri 1,
_ Alabama, Wyoming)

1966 1 (Oklahoma)

1967 2 (colorado, California)

1268

For your general information,we have enclosed the

following materials:

l.

A copy of the recent United States Supreme Court
case which held, in effect, that persons who
have conscientious scruples against the death
penalty cannot be automatically kept off juries

- that can sentence a defendant to deaths;

an article from U.S. News and World Report
commenting on the above case;

an article from The New Republic entitled
“Death Penalty Litigation"; and

an article from Science News stating the
position of psychiatrists in regard to
capital punishment.

National Prisoner Statistics, No. 42, June 1968. Executions

1930 to 1967,7U.S. Bureau of Prisons.



WASHHINGTON—-Nost  of the 185
prisoners uuder sentence of death in
U. S. prisons, it is now indicated, liave
had a new avenue of appeal opened to

them by a decision of the U. S. Supreme.

Court.

In a case brought before the Court
from IHlinois, a five-Justice majority ruled
on June 3 that the death sentence can-
not be hnposed by a jury f{rom which
persons who oppose capital punishment
have been automatically excluded.

Said Justice Potter Stewart, speaking
for the mdjority:

“No defendant can constitutionally be
put to death at the hauds of a tribunal
so selected. . ..

“Whatever clse might be said of cap-
ital punishment, it is at least clear that
its imposition by a hanging jury cannot
be squared with the Constitution. The
State of Illinois has stacked the deck
against the petitioner. To execute this
death sentence would deprive him of
his life without duc process of law.”

Jurymen excluded. The case was
that of William C. Witherspoon, sen-
tenced to death in 1960 for murder. At
his trial, the Court noted, 39 prospec-
tive jurvmen were excluded “without
any effort to find out whether their seru-
ples would invariably compcl thcm to
vote aguinst capital punishinent.

The Hlinois law pz()\mcd for chal-
lenges of any juror “who shall . . . state
that he has conscientious scruples against
capital punishment, or that he is op-
posed to the same.” Most other States
have similar provisions.

The Supreme Court  decision - left
Witherspoou’s conviction standing, but
ordered him resentenced.

Many legal authorities saw the ruling
as a long step toward abolition of the
death sentence. In_Texas, Attormey Gen-
eral_gmu}yffgxnc‘gpu tn said;

“The ruling cilectively docs. away
th})_ghg'_(_l_gath»ymmlLan,dH States. It
would be a_very, very. ramote._case
where anyonc v W sould ff( t (‘c‘xﬂ

“Dissert by EBlack. In a sharp dis-
sent from the mujority opinion, Justice

. Hugo L. Black said:

“If this Court is to hold cupital pun-
ishment unconstitutional, I think it
should do so forthrightly, not by making
it impossible for States to get juries that
will enforce the death penalty. .. . I be-
lieve that the Court’s decision today
goes a long way in destroying the con-
cept of an impartial jury as we have
known it.”

Justices John M. Hurlan and Byvron R.
\Vh"t«, joined in the dissent. Justice Wil
iam O. Deuglas filed a separate opinion,
not classificd as a dissent.
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