MINUTES OF THE HOUSE COMMITTEE ON FEDERAL & STATE AFFAIRS

Held in Room __ 519 | at the Statehouse at _2:45 234,/ p-m., on __February 5 , 19_75

All members were present except: Mr. Sellers and Mr. Ward, who were excused.

The next meeting of the Committee will be held at 2 :45  amx/p. m., on February 6 19_75

These minutes of the meeting held on were considered, corrected and approved.
Chairman

The conferees appearing before the Committee were:

Representative Arden Dierdorff Rep. David Heinemann

Debra Barnes Miles, Eudora Deanell Tacha, Professor, KU

Mrs. Lemuel Phillips, Ulysses Carol McDowell, Women's Political Caucs
Mrs. Cap Streit, Downs Rep. John Bower

Mrs. Anne Daniel, Tennessee Senator Jan Meyers

Clyde Schinnerer, Scott City Cora Hobbel,

Rep. Glee Jones Theresa Counts

Mrs, Leroy Forsman, Kansas City Ruth Stout Wright, University Women
Mrs., Sarah Schnell, Topeka Kala Stroup, KU Dean of Women

Mrs. V. A. Carlson, Topeka Che Mortimer

Marian Warriner, League of Women Voter
Irene French

Lou Graumann

Judy Runnels

Ruth Wright

Mrs., Wilbur Leonard YWCA

Jane Mortimer

The meeting was called to order by the Chairman who explained that
the proponents would be heard first, with Mr. Dierdorff serving as
coordinator, and the opponents would be heard with Mr. Heinemann as
coordinator., He stated that each side would be allowed 30 minutes for
their presentation.

Rep. Dierdorff stated that when the Equal Rights Amendment was rati-
fied, it occurred in just a few minutes time without any hearings or notice
to individuals and that there had been no opportunity to consider or study
the ramifications; that he felt in view of this that the legislature should
reconsider. He then introduced Mrs. Debra Miles who testified that she sees
ERA like a drug which attacks an illness in the body but the side effects
kill you. She stated that ERA would do some good things but the side
effects would be deadly. In particular, she expressed concern about the
Social Security benefits, and stated she believed it would create more
problems than answers.

Unless specifically noted, the individual remarks recorded
herein have not been transcribed verbatim, Individual re-
marks as reported herein have not been submitted to the
individuals appearing before the committee for editing or
corrections.
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Mrs. Lemuel Phillips testified that she and most of the other female
residents in Mr. Dierdorff's district, support HCR 2009; that she believes
ERA will take away many of the privileges women presently enjoy. Sh
mentioned specifically protective laws and Social Security benefits.

Mrs. Cap. Streit stated that she represents the feelings of a majority
of the women in the Downs area; that they had specifically requested Mr.
Dierdorff to introduce this Resolution because of their concern about the
benefits individuals will lost. She stated that the Equal Employment
Opportunity Act and the Act against discrimination give ample protection
against some of the things the ERA promoters are talking about. (See
printed statement.)

Mrs. Ann Daniels of the State of Tennessee appeared before the
Committee and explained that Tennessee and Nebraska had each rescinded
their previous action; that this was strictly on a non-partisan basis in
each case and the legislature had been made aware that people didn't
really want it and responded accordingly. She stated that the individual
who sponsored this bill in Tennessee had no election opposition and that
it was not an election issue. Mrs. Daniels stated that although the
Tennessee Attorney General ruled it was not possible to rescind, the U.S.
Supreme Court has not made a ruling; that there are many authorltles who
believe it is legal to rescind.

Mr. Clyde Schinnerer of Scott City appeared in support of the proposed
Resolution. (See printed statement)

Mrs. Sarah Schnell testified that she believes although the ERA sounds
good, it will take away more rights than it will give; that Margaret Meade,
a noted expert on individual rights, feels that ERA is not appropriate and
will not be beneficial in the long run.

Rep. Glee Jones appeared in favor of HCR 2009. She stated that the
public has often accused the Kansas Legislature of passing laws without
sufficient thought and study, and that this was true in this case; that
there were no committee hearings, no discussion, no notification, no
public input when this was introduced. She stated that she believes the
Civil Rights Act and the Equal Opportunity Act gives sufficient protection.

Rep. David Heinemann, quoted from an Attorney General's opinion of
1973, in which he ruled that when once ratified, the power to act on
that ratification ceases to exist. He introduced Prof. Deanell Tacha
from the University of Kansas, who spoke in opposition to the Resolution.
(See printed statement)

Carol McDowell testified that the Women's Political Caucus supports
the ERA, and stated that a Harris poll shows that 80% of the people are
in favor of ERA, and urged the defeat of HCR 2009,

Rep. John Bower stated that he was a member of the legislature when
the Equal Rights Amendment was adopted; that he supported it then and he
supports it now; that without it, years could be spent in litigation
to prove that the Constitution does not intend to discriminate.
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Senator Jan Meyers stated that when the Constitution was drafted
in Philadelphia in 1776, women were not invited and that women have
been working for independence since that time; that legal rights were
denied and it was 150 years before women had the right to vote. She
stated that Kansas has a proud tradition where women are concerned,
and that she believes the Kansas ratification to be the right thing.

Cora Hobbel, a member of the Governor's Commission on the status
of women urged that this Resolution not be adopted. She stated that
while the Civil Rights Act does offer some relief, there is such a
backlog in the administering agency that it would be years before
receiving any consideration.

Marian Warriner, stated that the League of Women Voters have tradi-
tionally studied issues, made decisions and act on the decision: that
the matter of ERA was one of these issues, and urged the defeat of the
Resolution.

Irene French, Kansas Federation of Republican Women, testified
that there are 10,000 members in Kansas and a half million in the
United States, and they urge that ERA not be rescinded.

Lou Graumann of Topeka, testified that ERA will llberate men even
more than women, and urged defeat of HCR 2009.

Judy Runnels, Kansas State Nurses Association, urged that HCR 2009
be not adopted.

Ruth Wright urged that the committee resist efforts to rescind
the ERA.

Mrs. Wilbur Leonard stated that the YWCA supports the ERA.

Jane Mortimer, spoke in favor of the ERA and against HCR 2009.

Numerous other individuals, both proponents and opponents, were
present but time did not allow their appearance before the committee.
Those who offered printed statements were given the privilege of having
such statements incorporated into the minutes, and they are attached
with other exhibits.

The meeting was adjourned.



STATE OF KANSAS

ARDEN DIERDORFF

REPRESENTATIVE 109TH DISTRICT

COMMITTEE ASSIGNMENTS

VICE-CHAIRMAN: TRANSFORTATION

MEMBER: INSURANCE
INTERSTATE COOPERATION
LEGISLATIVE, JUDICIAL AND
CONGRESSIONAL APPORTIONMENT

SMITH, JEWELL, OSBORNE,
ROOKS COUNTIES
P. O. BOX 66

’EMITH CENTER, KANSAS 66967 KANSAS TURNPIKE AUTHORITY

TOPEKA

HOUSE OF
REPRESENTATIVES

February 5, 1975

Mr. Chairman and members of the Federal & State Affairs Committee:

Thank you for allowing us to appear before your committee today.
This committee is charged with the responsibility of making the decision
of allowing the rescinding of the legislation that was passed in 1972,
gin fifteen minutesz}by the Committee of the Whole, without prior
hearings.
There is no question in my mind that if the legislation ratify-
ing the action taken by Congress in 1972 had been properly discussed
in committee before being presented to the Committee of the Whole,
it is guite possible that we wouldn't be meeting here today, and a
good probability that the legislation would never have been passed.
As a result of hasty legislation, we are here today -- three years
later -- to listen to both sides of the question.
I believe that the only argument for stopping the rescinding of

the resolution is a lack of clear-cut legal proof that it can be

rescinded. However, many people in the legal field say that a court
test is needed. I would hope that this committee, in its wisdom,

will give it favorable consideration so all the members of the legis-

lature will have the opportunity to reconsider.
We have many people here today from all over the state. I am
sorry time does not permit the opportunity for everyone to be heard,

and for that reason, a few will speak for many.




STATEMENT BY THE COMMISBION OW THE 8TATUS OPF WOMEN,
EANBAB BTATE UNIVERSITY

TO: G, 1. Vanbebber, Chalrman, Pederal and Siate Affairg Commitiee,
Kanses House of Representatives

Subject; House Concurrent Resolution No, 20003

The Kansas Slate University Commigsion on the Status of Women
wishes to go on record a8 cppousing any and all efforts by the Legislature
of the Gtate of Ransas to recind its previous ratification of the Fuoual
Rights Amendment.

We believe that ratification of the ERA by the State Lagislature n
1972 was in the best interests of all the citizens of the State. While
thers hae been some progress toward the goal of squal rights and
respons ibilities for men and wowmen a recent years. there iz overwhelming
avidence that patterns of sex discrmination continue to permeate our
social, cultural, and economic life, The case~by-case attack on laws
and regulations has not succeedsd 'n eradicating sex diacrimination
by federsl, state and local governments., Only & Constitutiona}
Amendment can provide the legsl, moral. and symbolic guarantee
necessary te changes owr laws,

Pebruary 5, 1378 Deyothy Thompson
Ex Officio Chalrpergon



A STATEMENT ON RESCISSION OF THE EQUAL RIGHTS AMENDMENT: MYTHS AND REALITY

February 5, 1975
Donna Fitzwater-President, Lawrence Women's Political Caucus

Sex discrimination has been an integral part of the laws,
customs, and official practices of the United States. The
Lawrence Women's Political Caucus believes that the Equal
Rights Amendment will guarantee equal treatment for men
and women under the law. '

I urge all members of the House Federal and State Affairs
Committee to recognize the "myths', surrounding the ERA,
which have been so carefully comstructed about its
detrimental effects.

The members of the Lawrence Women's Political:Caucus

are quite proud of the fact that we are citizens of

the state of Kansas. We are proud of our state's history
and it's progressive attitude towards full citizenship
for everyone.

- W€ urge recognition of the fact that the ERA affects

not just women's rights but all human rights. Henry
Blackwell, in 1853, said, "I am the son of a woman and
the brother of wemen. I know that this is their cause,
but I feel it is mine also. Their happiness is my

-happiness, their misery, my misery. The interests of

the sexes are inseparably connected."

Rescind the ERA? We urge you to consider the tragic

error of the passage of House Concurrent Resolution
2009,
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NEA-WICHITA POSITION PAPER ON EQUAL RIGHTS AMENDMENT

NEA-Wichita firmly opposes reconsideration of the ratification of the
Equal Rights Amendment by the Kansas Iegislature.

The Kansas Iegislature, after informative and sufficient debate, has
dealt with this issue. There is no basis on which reconsideration can
rest. We do not see during this time when our elected representatives
are faced with many crucial matters, that any needs will be served by
dealing again and again with the ERA.

We reaffirm our belief that every individual has the right to equal
treatment under the law. The key word is "individual®. To categorize
skills and abilities by sex leads to restrictions in opportunities for
both men and women. To provide or deny economic benefits to either
sex is equally unfair.

Nothing in the ERA denies rights to any individual. It extends the
American concepts of equality to men and women alike., The attempts
to defeat it by interpreting it otherwise do a disservice to both.

We, the officers and members of the Executive Committee and Board

of Directors of NEA-Wichita, speaking for more than 2000 educators,
urge the Kansas legislature to refuse reconsideration of ratification
of the Fqual Rights Amendment.
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TESTIMONY AT HOUSE FEDERAL AND STATE AFFAIRS COMMITTEE
TOPEKA, KANSAS February 5, 1975

By: Helen T. Foresman (Mrs. LeRoy F.)
2825 North 56 Street
Kansas City, Ksnsas 66104

I am president of the Archdiocesan Council of Catholic Women, Kansas City in

Kansas, a federation of the Catholic women's organizations in this Archdiocese
which encompasses 21 counties of Northeast Kansas; representing approximately
30,000 concerned women for the rights of others. '

Today as & representative of this Federation I wish to express our support for

House Resolution No. 2009, rescinding Kanses's ratification of the Equal Rights
Amendment.

For the 50 years we have been organized in Kansas, our members have supported
issues and laws for the advancement and protection of each individual regardless

of sex, race or creed, and with this dedication we are concerned for each ones
welfare,

Believing God crested each individual person equal and that we have a duty to take
an equal responsibility in this world; believing that the family life structure

as we know in our culture is most vital to our civilization, our concern among
many other aspects of the Equal Rights Amendment is the drastic and insidious

changes which will be wrought by this Amendment on the family life in these
United States.

Paul A. Freund of the Harvard Law School speaking to the fact that laws concerning
women would become a constitutional issue to be resolved by the Supreme Court of
the United States said "The range of such potential litigation is too great to be
readily foreseen, but it would certainly embrace such diverse legal provisions as
those relating to widow's allowance, the obligation of family support and grounds
for divorce, the age of majority and the right of annulment of marriages, and the
maximum hours of labor for women in protected industries. Not only is the range of
the amendment of indefinite extent, but even more important, the fate of all this
varied legislation would be left highly uncertain in the face of judicial review,
Presumably, the amendment would set up a constitutional yardstick of absolute
equality between men and women in all legal relationships.”

One area we might consider is: Social Security benefits. When we wipe out the law
that the husband must support his wife, then she has no right to collect Social

Security benefits on his earnings. Certainly, when each person is treated equally
regardless of sex, women will be the clear losers.

In the some forty years Social Security has been inexistance we have seen changeé,
but it remains the fact women are protected - recognizing the dignity and worth
of the woman who makes her career in the home.

In writing the Social Security Act, since we in the United States had never had
such a plan, the authors looked to several foreign countries, Germazxy particularily,
for study and consultation before writing this legislation. Today looking at
another foreign country whose men and women enjoy equality ~-- freedom of equality;
women, the freedem of equality that she must place her children in a day care
center and work in the chosen - government chosen career; freedom of equality

to chose the type work one engages in so long as it is the government's wishes;
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freedom of equality that women engage in all types of labor which we in our
culture consider in the realm a man's work. As the niece of one of the Social
Security authors, it seems to me we have the example of equality of the sexes
in that foreign country and I feel sure we do not wish to pattern our lives
and lsws after them.

A Professor of Neurology at the Yale Medical School, Dr. Jonathan Pincus, concerned
about the amendment's removal of a husbend's responsibility said, "It seems to me
that the removal of legal responsibility from a man for supporting a family, giving
the family a name and protecting his daughters from the sort of influences the

U. S. Army might have in store for them before marriage is likely to have some
effect on the manner in which men relate to their wives and children and vice
versa; those traditional ties will be weakened,"

We feel a solid happy family life is the foundation of mental health and happiness
and see the Equal Rights Amendment bringing social disruption, unhappiness and
increasing rates of divorce and desertion. Weakening of family ties also leads to
increased rates of alcoholism, suicide and sexual deviation.

At the present time we all are concerned about these prot - ms which exist in our

society and I do not believe we wish to release a Pandora's box which would further
nurture thege.

When God created men and women, He made physiological and functional differences
between them. These differences confer upon men a greater capacity to perform
arduous and hazardous physical tasks. This does not imply that either sex is
superior to the other. It simply states the all important truth that men and
women complement each other in the relationships and undertakings on which the
existence and development of the race depend.

The former Senator from North Carolina, Sem J. Ervin, Jr stated, "From time whergof
the memory of mankind runneth not to the contrary, custom and law have imposed
upon men the primary responsibility for providing a habitation and a livelihood

for their wives and children to enable their wives to meke the habitations homes,
and to furnish nurture, care and %raining to their children during their early
years. -
"In this re%féégl custom and law reflect the wisdom embodies in the ancient
proverb that God could not be everywhere, so he made mothers. The physiological
and functional differences between men and women constitute the most important
reality. Without them human life could not exist. For this reason, any country
which ignores these differences when it fashions its institutions and makes its

laws is woefully lacking in rationality. Our country has not thug far committed
this grievous error."

Time does not allow a review of meny of the remifications and inherent dangers to
men's and women's rights in the: Equal Rights Amendment. We would request you
give serious consideration to the task at hand and would request you to adopt
House Resolution 2009.

Thank you.



The Case Against ERA

roponents of “women's libera-

tion” will mown a determined
drive in 1875 to win ratitication of ths
pending Equal Rights Amendment io
the Constitution. Because of legis-
{alive changes resuiting from the No-
vamber slections, the efiort may wall
succesad. State legislators would be
well-advised, In my own view, fo
stop, loak and liglen before thay vote
to write this amendment into the
supreme law of our land.

The case In favar of ERA has been
eloquontly argued both in Congress

- and in the 33 statea that already have

vated to ratity. In coming months

~ euch organizations as the League of

Women Votera and the Coalition of
Labor Union Women wilt be lobbying
hard for the proposition. The Na-
tional Federation of Business and
Professional Woren's Clubs  has
raised $250,000 to finance a profes-
sionally managed ¢ampaign in eight
targot atates,

As an absirect principle, the idaa
that "women should heve the same
rights as men” has undeniatile politi-
cal appaal.

The case against ERA has found
fow spokesmen and little organized
offort. Mre. Phyllis Schiafly's "Stop
ERA Movemsnt” is iong on spunk
but short on numbers. The opposi-
tion case merits a thoughtful hearing.
in the cpponents’ view, the amend-
ment——atiractive as it seams at first
glance-—is (1) unnecessary, (2) un-
certain and (3) undesirable. Thess
arguments cannot be dismissed out
of hand,

This emendment would write into
the Constitution a single laconic sen-
tanca: “Equality of rights under the

law shall not be denisd or abridged
by the United States or by any state
on account of sex.” |f it is ratified by
35 states, the amandmant would be-
come operative two yoars later. Two
siatos (Mebraska and Yennussee)
have ratified but have attempted $o
rascind their approval. Thewo rescis-
sions probably are I vain, Whita the
Suprema Court never has tackled the
question squarely, the Court indi-
cated in Leser v. Garaolt (1822) and
again in Coleman v. Mitler (1938) that
once a atoty’s ratificntion e centified
officially, judicial chatlengs, at least,
ta not likely (o succeed,

In any event, whether five more or

REVEN MoTe states are novded, pro-
ponents amne looking & North Caro-
lina, North Daketa, tinols, Mizsouri,
Flonda, indians, Nevada, Oklahoma
and Arizona in the coming yesr. They
have reasun o ba hopeful. in North
Caroling six state Senators who once
voled No on ERA heve lost their
seais; 80 héve eight members of the
North Carotina Mause. In North Da-
kota, where Demosrats command
solid majorities in both houeses, pro-
ponenis belisve they can count 32 of
the 50 state Ssnators and 55 of the
102 state Representatives. In iBinais,
four legisiators who are anti have
been replaced by candidates pledgoed
to vote in favor of ratification. In Mis-
sourl, Democratic caucuses indicate
atrong sentiment for approval.

In tha face of this apparent trend,
oppenents nterpose their three-point
case;

1 The emendmem s unnecessary.
4t le & sound propesition that con-

stitutional  amendment should be

viewed as.a political act of last re
sort. Ordinary statutes come and go
Bupreme Court daclsions can b
modified or reversed; but the pend:
ing Equal Rights Amendment, once
ratifiad, Is thers 1o stay. if tima shoulc
demonstrate the unwisdom or the
undesirability of ERA, only & monu-
mental eflort could achieve its repoal.
Ratiication is radice! surgery. It any
other effective way can bo found to
curg & political illness, surely the
alternatives cught fivat to be tried.

Such sltarmative remedies already
are being applied. The principal com-
plaimt of the women's tibsraticnista
goes to discrimination in emplay-
ment. But Congress already has pro-
hibited discrimination In employment
by reason of esx. The Equal Employ-
mant Oppontunity Commission lebors
unceasingly to enforce the law. Over
the past 10 years tho federal statute
that established EEOC hasiproduced
@ virtual revolution I employment
practices, and the federal gtatute has
been echoad in scores of remedial -
statutes at the state level. One by
one, outdated state laws are baing
repaaled.

Doubtiess, many women stift suffer
discrimination in employment, but
their problems, for the most part, gre
not matters of law but rather of faw
entorcement. -

Case by case, the Supreme Counl
slowly 18 writing ERA into the Con- -
stitution anyhow. In Reed v. Reed the
Court in 1871 nullified an ldaho pro-
bate law which said that ih ihe sd-
ministration  of certain astates,
“males must be preferred to: fe-
malen.” Without a dissenting voto,
the Court held the law void: “The

WATION'S BUSINESR/JANUARY 1974



The Case Against ERA cuinue

arsitrary preforence cannot stand in
the face of the Fourteenth Amend-
mert’'s command that no state deny
the equal protection of the laws (o
any person within its jurisdiction. ., . .
To give a mandatory preference to
meimbers of cither sex over mem-
bers of the other . . . is to make the
very kind of arbitrary legisiative
choice forbidden by the Equal Pro-
tection Clavse.”

in 1972 the Court bullressed s
pasitun, In one case. the Court for.
rade Massachusel!s to guserminate
against single peraons. in another, it
voted c:ght to cne agairst a Leusi-
ana law discriminating cgainst ille-
gitimate children, In a third, it nulii-
ficd on Hlnojs child custody faw. (n
the sprng Gf 1973, Mr. Justice Bren-
. weota the Court's eight-to-one
decisior, in Frontiero v, Richarason,
having o o with unequl! pay al-
lawanees for women in the ormed
forces, Ciassificatisng bassed upon
sex, said the Court, drs “inherently
suspool.”

Ttes judic al trend continues. The
Court has prohibited pewspapers
from using sexud! classlicanons lfor
“heln wanted’” 2s. it has prohibited
schoot heards from  discriminating
against prognant teachers. in Junhae
c¢f 1974 the Court put ar end to un-
equal pay for men and women in-~
spectors int a glass manufactunng
vompany., ‘Duang its current term,
the Court will concider o chal'onge
D a Navy rogeiation ihat diserimi-
nates botwenn male and female offi-
cers. The Coutt will review a Ulab
siatu'e that fixes the age of minorily
at 13 {or women and 21 for men. The
Court also w.!i consider another {Jtah
statute this one deating with child
Cusledy. that provides a “natural pre-
sumpion that the mother is best suit-
e ta care tor young childoen” Court
Lhser.ars  are  conlident that the
ronds devuiopad in Reed and Fron-
rerd vall oo pursued, ;

The poiriis that by fegistative en-
aetmert Gitd' by court deciston, most
of tha woaeus ol unsarranted dia-
crmination 83vinst women c¢an he
corrected. W hee point s well taken,
the roacal surgery of an amendment

to the Consgtitution ¢can be avoided.

2 The amendment is uncertain,
« Mora than a hundred years have
passed since there has been a con-
stitutional amendment as vague and
ambiguous as the panding ERA, As
it now stands, the Constitution, when
it speaks of “rights,” speaks almost
without exception in specific terms:
There is the right of the peopls
puaccably to assemble, the right of
the peopie to keep and bLear arms,
the right of the people to be secure
against unreasonable searches and
SQizZLTeS,

We know of the right 1o a speedy
and public trial and the right to trial
by jury. The Filteenth, Minctearth and
26th Amendments deal with the right
1o voto,

But as a malter of jaw—as a matter
of aclual avplication-—-what is meant
by o constitulional commandment
that "equalily of rights under tha
law” shall not be genied or abridged
an account of sex? No ane knows.
What s “right"7 It is a lofty and re-
sounding wory, ordinarily linked to
the great objects of a free prople—
10 the r:gh's ot free press and frep-
dem of ieligion, to the nght of an
accused to have counsel. It wa as-
sume that, in soeme jurisdiction, law
requires that ermployers provide sep-
arate facilities labeled Men and
Women, what of the effect of this
amendment?

Dces it creats & right to a door la-
teied Persons? i 50, EAA put a cav-
GL87 construction on a8 const tutional
noun that has enjtysd more sarious
meaning.

Whatever these nights may be,
ERA says that no stale shalt deny or
abridge them, The language stems
from the first segton of the Four-

teenth Amendment. In canshitutional .

shorthand, we ale spezing of the
doctrine of “state action.” As the
Fourteenih has been constiued over
the past century, and especially over
the past two decades, the concents
of “state action” and “private action”
bave blurred. The concepts run to-
GEtEr,

I* all the gloss of the Fourteenth

Amendment ig 1o be transferred
the new ERA, a vast area of public
private actions will be affected—
quite how, we do not know. {

The amendment I8 undesirabie
3. it is a truism that we live unde
the rule of law; it is a deeper truisn
that we five under the rule of th
past, for “the law," at any given mo
ment, is the embodiment of all tha
has gone before. The laws that today
govern prostitution, adultery, chils
custacy. dvarce, inhernance and aqc
of consent have ancient roots. \We
loak to the Judeo-Chrlstian ethic. We
draw on civilizations and sociclies
long forgotten. By some rough proc:
ess of divining public opinion, known
as the uemocralic process, we have
acquired a body of law-—mncludipg
faws tha! treal women dillerer!ly
{rom men—that mirrors and profects
our prevaiting political desires.

This body of custom and tradition,
so far ws it involves sexual mores,
cannet be treated asg if it did no
exisl. People cara about these things.
It this were not so, the people of
Cocoa Beach, Fla., would not ha:o
voted last November to prohibit top-
less bathing by women on the local
beackes. Lawmakers would not have
written iaws providing snecial bene-
fits for women faclory workers, for
abandoned mothers, for aged wil-
aws. Such laws reflect political and
social reaities. The legal structure
is not perfect-—of course it is no!
perfect, and of course it constantly
changes—dut the basic structure has
been there a long, long time.

t ta hard to believe that at a given

moment in March of 1672, when
Congrezs approved the Equal Righls
Amendment and submitted it o the
states, the people knowingly were
demanding that this essential strice
ture be destroyed. It seems o me
highly doubtfui that the people de:
sir> any such thing as “unisex™ in
thetr fav.. But it five more states—or
seven-—ratify the pending amend-
ment, that :s what the people wiil get
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The Arkansas Study On E.R.A.

A research report entitled “The Effects of the Equal
Rights Amendment on Arkansas Law’ was recently
prepared by the Arkansas Legislative Council for the
Joint Judiciary Committee of the Arkansas General As-
sembly. Although the report is obviously biased in favor
of ERA, and repeatedly departs from a factual presenta-
tion to argue for ratification, the facts it cites are so ad-
verse to ratification of ERA that the Arkansas Gazette
reported that the study “is apt to be used by opponents
of the Equal Rights Amendment in the 1975 legislative
session.”

Indeed it will, because any factual presentation of the
effects on ERA on state law always shows ERA to be de-
vastating to the rights of women. Here is how the
Arkansas Gazette summed up the report in a news story
on August 25, 1974:

“A research report prepared by the staff of the Legisla-

tive Council suggests thatabout 50 Arkansas laws would
be affected by the ratification of the proposed Equal
Rights Amendment to the United States Constitution.
‘"Nearly all of them are statutes or state constitu-
tional provisions that protect women in some
fashion--advantages in the divorce, inheritance and
property and criminal laws and extra protections in

working conditions. ...

“Here are the laws that the staff suggested would be
questionable if the ERA were ratified:

“A man who obtains a divorce on the ground that he
has been separated from his wife for three years on ac-
count of her incurable insanity must provide for her care
and maintenance for life. . ..

“A wife is allowed maintenance and attorneys’ fees

during a divorce or alimony lawsuit. . JYOF ten&en ER

““Mothers usually are presumed to have custody of
minor children after divorce, and thatlegal presumption
‘mightbe altered by the ERA (as well as the present) pre-
3 sumption of law placing the duty of providing financial
support for children on the father even if the mother is

given custody. ...
“The state constitution provides that women cannot

ju,"_) be compelled to serve on ajury. .. << jle. o= 20 cn

“A widow is entitled to half the real property of her €47 ife’s superior rights.

husband for life if the estate is an ancestral one. . ..

“A woman has the choice of either taking her dower
rights in the lands of her deceased husband or taking the
lands given to her by will. ...

“A wife is permitted to dispose of any property that
she owns in her own name without obtaining her
husband’s consent, but a husband may not dispose of
land during his lifetime without his wife’s consent. ...

“A woman may assert her dower rights in the land of
her husband at a divorce if the divorce has not resulted
from her misconduct. However, a man may receive his
rights to lands of his wife only after her death. ...

“If a widow is deprived illegally of possession of any a
lands assigned to her, she is entitled to double damages.
These laws protect only women. . ..

“Many laws guarantee a widow dower and homestead YQ’)
rights upon the death of her husband but do not provide
similar protection for the widower after after his wife’s
death. ...

“A homestead of a deceased man may not be sold to
pay his debts as long as the widow remains on it. . ..

“No married man may make a mortgage, sale or other
document affecting the homestead unless the wife joins
in the action. However, the wife can make such con-
veyances without her husband. ...”

The Legislative Council report makes clear that,
under present Arkansas law, wives and widows have a %
long list of tangible superior property and financial
rights which would be wjped out by ratification of the tl

J

d

Equal Rights Amendment. ﬁ
However, revealing as this report is, it failed to cover J <5

all the rights that wives would lose under ERA. Arkan- \j

sas lawyers have pointed out these additional areas

where ERA would take away rights from women:

Arkansas law is very explicit in placing the primary
obligation of i hildren the W‘{
b > T 2 - i

doso. (Ark. Stats. Anno. 41- is would be nullified
By ERA since it imposes an obligation upon one sex that
it does not impose equally upon the other.

Arkansas law provides that the wife’s property is not
liable for the debts of her husband. (Ark. Stats. Anno.
55-406) This statute would be nullified by ERA since
only the wife has this right.

Arkansas law provides an absolute right on the part of
the wife to a portion of her husband’s estate, of which
right the husband may not divest his wife, although the
wife may dispose of her estate by will as she sees fit.
(Ark. Stats. Anno 61-201 et seq.) ERA would nullify the

The Ar ive C il report, combined
with the additions provided by other Arkansas lawyers,
provides a devastating indictment of the Equal Rights
Amendment. It shows so specifically how ERA will be
hurtful to all women, and especially cruel to widows,
that it should assure the continued rejection of ERA by
the Arkansas Legislature. Excerpts from the Arkansas
report are printed on pages 2, 3, and 4 of this newsletter.
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Divorce

In order to secure a divorce in Arkansas, one of nine
enumerated grounds must be pleaded by the plaintiff.
One of the statutory grounds is living separate and apart
by reason of incurable insanity of the husband or wife
for a period of three consecutive years. The statute
further requires that if the husband is the plaintiff in the
divorce action, the court shall require him to provide for
the care and maintenance of the insane spouse as long as
she may live. There is no corresponding provision to
provide financial assistance to an insane husband being
sued for divorce, and this legislation may fall within the
category of “Laws which confer a benefit, privilege or
obligation of citizenship” to one sex.

Likewise, a wife is allowed maintenance and a
reasonable attorney’s fee during the pendency of an ac-
tion for divorce or alimony. There is no statutory provi-
sion granting the husband maintenance or attorneys’
fees in the case that the wife is the breadwinner of the
family. :

Ark. Stat. 34-1211 states that, “when a decree of
alimony is entered, the court shall make such order
touching the alimony of the wife and care of the chil-
dren. ..” This statute does not specifically require that
the children of the marriage shall remain with their
mother, but the legal machinery is geared to this cir-
cumstance absolutely. The principle that a mother is
presumed to be the best parentto have custody of the
child has its roots in the old common law belief that a
woman’s place is in the home taking care of the children.
However, this presumption is not required by statute,
but is merely a presumption of law which the courts
have followed through the years. Another similar as-
sumption is that the duty to support minor children rests
on the father--even if the mother is awarded custody.

Arkansas Statutes do not specifically allow or deny a
husband to be awarded alimony upon a decree of di-

vorce. The applicable statute (34-1211) merely speaks in
terms the wife and children. The Courts in
Arkansas have held that the remarriage of the wife is suf-
ficient to terminate her right to alimony and support
from her first husband. However, the remarriage of the
husband has been held to be insufficient in itself to jus-

tify even a reduction of support payments. It appears
that these decisions are based on the notion thata

woman should not be required to support herself and
that if she is married she is entitled to rely on her hus-

band for support.

Jury Service

Article 3, Section 1 of the Arkansas Constitution pro-
vides that women shall not be compelled to serve on
juries. Arkansas Statute 39-112 providing that “no
woman shall be compelled to serve on any jury against
her will” was repealed by Act 568 of 1969, but the con-
stitutional provision remained intact. The authority of
states to provide automatic exemptions from jury service
to women has frequently been litigated. The U.S. Sup-
reme Court upheld a Florida State Statute which re-
quired women to register and express their willingness.
to serve on a jury before they could be called for duty. In
1970, the Supreme Court held that a claim, alleging that

a New York statute providing for the automatic exemp-
tion of women from jury service was unconstitutions
because it discriminated against men, had no founda-
tHon: ;.

Descent and Distribution

Arkansas Statutes 61-201 through 21-215 set forth the
interest the wife is entitled to as her dowerrightand the
properties of the husband which are subject to dower
rights. A widow is entitled to an estate of inheritance of
one-third of the real property of her husband and one-
third of his personal property in her own right if there
are descendants. Ifthere are no descendants, the wife or
widow is entitled to one-half of the husband’s real prop-
ertyin fee simple unless itis an ancestral estate (ifitis an
ancestral estate, she is entitled to a life estate in one-half
O%MM%MMMMLM\”W
of the real property absolutely as against creditors) an
one-half of the husband’s personal property absolutely.
As against creditors if there are no descendants, the
widow is entitled to one-third of the real estate in fee
simple (unless the estate is ancestral) and one-third of
the husband’s personal property absolutely.

A husband is allowed one-third of his wife’s real
property for life and one-third of her personal property
absolutely if there are descendants as his curtesy right.
If there are no descendants, he is entitled to one-half of
her real property in fee simple and one-half of her per-
sonal property absolutely. If there are no descendants
and the wife’s estate is ancestral, the husband is entitled
to one-third of the real property for life. As against cre-
ditors if there are no descendants, he is entitled to one-
third of the real property for life and one-third of the per-
sonal property absolutely. The major difference in the
interest a husband and wife receive is the wife is enti-
tled to one-half of the real property of her husband for
life if the estate is ancestral as against collateral heirs
and the husband is only entitled to one-third of his
wife’s ancestral estate for life if there are no descen-
gants. However, they both take equally as against cre-

itors.

In Arkansas a woman has a choice of either taking her
dower rights in the lands of her deceased husband or
taking the lands devised to her by will in lieu of her
dower rights, in the event that her husband died testate.
A husband is not allowed the same election under the
laws concerning his curtesy rights, and therefore, the
E.R.A. would cause the provision which confers a be-
nefit or privilege to one sex to be placed in issue.

A wife is permitted under Arkansas Jaw to dispose of'
any property which she owns in her own name without
her husband’s consent or jointure. However, a husband
may not dispose of land during his lifetime without his
wife’s consent. In order for the husband to receive his

“wife’s consent to such a conveyance, the law requires

her to be of full age, and if she is not, she must join with
her father or guardian in such a conveyance. :-.:

In addition, a woman’s dower rights in the property of
her husband do not depend upon his death. She may as-:
sert her dower and homestead rights at the time of di-



-vorce from her spouse unless she is guiltyof misconduct
which results in the divorce, in which case her dower
rights are barred by statute. However, a husband may
only receive his curtesy rights upon his wife’s death,
and the right is extinguished upon the granting of a di-
vorce decree. Since dower and curtesy rights are not
equally extended to males and females, the E.R.A.
would probably result in a reconsideration of the perti-

ent statutory provisions.

Rights of Widows

Arkansas Statute 62-708, concerning an assignment of
dower, states that if a “petition (for allotment of dower)
is filed against infants, (married woman), or persons of
unsound mind, the guardian, committee or husband
may appear and defend for them and protect their in-
interests. ...” The laws further provide that if a widow

is deforced from her possession of any lands assigned
and laid off to her, sH]e is entitled to double damages.
Both ofthese statutes protect only the woman’s interests
in the lands of herhusband and they are likely to fall into
the category of “Laws which confer a benefit, privilege
or obligation of citizenship to one sex”” and therefore
would apparently have to be revised under the Equal
Rights Amendment.

In regard to Probate and Grant of Administration, the
law in Arkansas contains a great many provisions which
guarantee a widow dower and homestead rights upon
the death of her husband, but the statutes do not provide
for the protection of a widower similarly situated. Arti-
cle 9, Section 6 of the Arkansas Constitution allows a
widow a homestead exemption in the event that the
owner of ahomestead dies. There is no specific constitu-
tional provision allowing a widower the same exemp-
tion when his wife dies. Arkansas Statute 62-2501 allows
a widow, in addition to her homestead and dower rights,
to have assigned to her personal property of the dece-
dent, tangible or intangible, to be selected by her prior
to a sale by the personal representative of the value of
$2,000 as against distributees, or the value of $1,000 as
against creditors, to become her absolute property. In
addition a widow is allowed such furniture, furnéshings,
appliances, implements and equipment as are reasona-
bly necessary and an amount of up to $500 from the es-
tate during a period of two months after the decedent’s
death. A widow is also allowed to remain in the dwelling
house of her husband for two months without being li-
able for the rent, or free of all rent until her dower is laid
off and assigned to her after the two-month period.

The homestead of a decedent may not be sold by a
personal representative to pay the debts of the decedent
while the widow remains on it. There is no prohibition
for the sale of the homestead upon the death of the wife
except Article 9, Section 3 of the Arkansas Constitution,
which protects the homestead of a resident who is mar-
ried or the head of a household from being subjected to a
lien....

In the same manner Arkansas Statutes
19-922—19-942, which provide for a Pension and Relief
Fund for Paid Non-Uniformed Employees in cities of
the first and second class who chose to levy a tax for such
fund, would also be suspect upon the passage of the

E.R.A. These statutes provide for a payment of $50.00

per month to the widow or child under 16 of such an em-
ployee if he dies or is killed in the performance of his
duty as long as she remains unmarried. If the employee
leaves no widow or minor children, the payment goes to
his financially dependent mother as long as she remains

unmarried. The purpose of the law is to provide only
women with financial assistance and therefore “limits
the opportunities of one sex” or “confers a benefit to one
sex. ;

Further financial protection is extended to women
whose husbands are dead, permanently deserted or in-
capacitated for work by reason of physical or mental in-
firmities, or whose husbands are confined in the Arkan-
sas Penitentiary under Arkansas Statutes
83-401—83-412. Financial assistance of up to $10.00 per
month is provided to women who are citizens of the Un-
ited States and the mother of a child or children. There
are several conditions which must be met before the al-
lowance is made. These conditions indicate that the
focus of the benefitis on the child or children. However,
a similar allowance is not granted to a man who meets
the same conditions which are required for eligibility of
women, and therefore the statute would be subjected to
review under the E.R.A. The fact that the benefit termi-
nates as soon as the woman remarries or the husband is
discharged or paroled is indicative of the influence of
the common law position of women and the desirability
of protective legislation.

Property

Under Arkansas property law in regard to gifts to
minors, the relevant statute defines an “adult” as a
female who has attained the age of eighteen years and a
male who has attained the age of twenty-one years. A
“minor” is defined as a female who has not attained the
age of eighteen years and a male who has not attained
the age of twenty-one years. This statute falls into the
category of “Laws which make age distinctions on the
basis of sex”” and would therefore be affected by the pas-
sage of the E.R.A.

Subject to certain specified exceptions, no married
man may make a conveyance, mortgage or other instru-
ment affecting the homestead unless his wife joins in
the execution of such instrument. However, there is no
prohibition on the wife regarding the conveyance of the
homestead. This situation may amount to discrimina-
tion against a man and would therefore be affected by
the Equal Rights Amendment. . ..

Criminal Penalties

Arkansas Statutef Erotecaa married woman trom pro-
secution when she acts under the threats, commands or
coercion of her husband andrequire thatthe husband be
prosecuted as the principalif a crime is committed.
There is no protection under the law for a man acting
under the threats, commands or coercion of his wife, and
therefore the statute would probably be affected by the
Equal Rights Amendment. The existence of such a sta-
tute implies that women are subject to the control and
authority of their husbands and will obey all the com-
rillands olftheir huﬁbeltnds; since women are viewed as
the weaker sex, the law must thus protect them from
overbearing husbands. This statute is a relatively clear

example of unequal treatment under the law based on

. Sex.

In regard to the criminal statutes for the protection of
children, aminor is defined as any male under the age of
twenty-one years and any female under the age of eigh-
teen years. This statute could be viewed as a “Law
which makes age distinctions on the basis of sex.” Ar-
kansas Statute 41-1133 makes it unlawful for the owner
or proprietor of a night club to permit any female under
the age of eighteen to enter during business hours un-




less she is accompanied by her parent or guardian.
There is no prohibition against males either under the
age of eighteen, or otherwise. Conceivably, the E.R.A.
would affect the validity of this statute because the dis-
tinction is apparently based solely on sex. ...

Employment

Arkansas Statute 81-624 provides that “no employer
shall discriminate in the payment of wages as between
the sexes, or shall pay any female in his employ, salary or
wage rates less than the rates paid to male employees for
comparable work.” There is no minimum wage law
specifically for women in Arkansas since both men and
women are included in the same minimum wage legis-
lation.

Arkansas does, however, have a plethora of statutes
which protect working women. Although these laws are
referred to as “protective legislation,” they do confer a
benefit or a privilege on one sex and not the other and
thus would purportedly fall under the purview of the
Equal Rights Amendment.

Arkansas Statute 81-410 is an example of such “pro-
tective legislation.” This statute requires employers of
six or more men and women to provide a “suitable lunch
room for the women employees separate and apart from

the work rooms and toilet rooms; provided, that where it
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every female stating “the wages paid, the number of
hours worked by her on each day of the week, the hours
of beginning and ending such work and the hours of be-
ginning and ending the recess allowed for meals.”

Arkansas Statute 81-620 provides that in every estab-
lishment where “girls or women are employed, there
shall be provided and conveniently located seats suffi-
cient to comfortably seat such girls or women, and dw
ing such times as girls or women are not necessarily re
quired by their duties to be upon their feet, they shall be
allowed to occupy the seats provided.” ...

In regard to wages, Arkansas Statute 81-317 provides
that “no assignment of or order for wages to be earned in
the future shall be valid when made by a married man,
unless the written consent of his wife to making such as-
signment or order for wages shall be attached thereto.”
The law does not, however, require a working woman to
obtain her husband’s consent prior to making an as-
signment of her future wages. The statute is based on
the common law tradition that a woman’s role is to re-
main in the home while the male must seek employ-.
ment outside the home and provide financial suppertte
the family. ...

Arkansas Statute 81-1315, concerning Workmen’s
Compensation benefits in case of death, states that in
the event the widow remarries before she receives the
full benefits provided for her, she shall receive a lump

is impracticable to provide lunch rooms, women
workers shall be allowed not less than one (1) hour for
meal time, during which hour they shall be permitted to
Teave the establishment. (Emphasis added.) There is no
provision guaranteeing a man a lunch hour or a suitable
lunch room. In addition, the owner or proprietor of an
establishment which employs three or more persons, all
or part of whom are females, is prohibited from permit-
ting “any influence, practices of (or) conditions calcu-
lated to injuriously affect the morals of such female emp-
loyees.” Since the statute is designed exclusively to pro-
tect the morals of females and not males, the E.R.A.
would adversely affect its validity.

Arkansas Statute 81-601 prohibits the employment of
a female, except for certain specified exemptions, for
more than eight hours in any one day or more than six
consecutive days in any one week unless she is compen-
sated at the rate of one and a half times the regular rate at
which she is employed. The employer must obtain a
written permit from the Commissioner of Labor for any
overtime of a permanent nature in excess of one hour a
day; and he must post in a conspicuous place in every
room in the establishment a “notice stating the number
of hours such females are required or permitted to work
on each day of the week, the hours of beginning and en-
ding, (and) the recess allowed for meals.” In addition,
the employer is prohibited from employing a female for
more than six hours continuously at any one time when
there are three or more females employed without an in-
terval of at least thirty minutes unless the employment
ends on or before 1:00 in the afternoon and she is dis-
missed for the remainder of the day. Except for certain
specified exceptions, the time allowed for lunch cannot
be less than forty-five minutes. Furthermore, within the
specified exceptions to the above statute, all female
workers must be given “at least ten minute intervals for
each of two rest periods, one being allowed in the first
half of the work day and one in the last half of the work
day, and the time allowed for such rest periods shall not
be deductible from total time worked per day.” The em-
ployer is also required to keep a time book or record of

stim equal to compensation for fifty-two weeks. There is
no same or similar provision for widowers under the sta-
tute, and the E.R.A. would probably have an impact on
the validity of such a provision. ...

Arkansas Statute 84-2834.1 provides that the one-
third of the amount of unredeemed pari-mutuel tickets
at dog racing tracks in Arkansas received by the city in
which the track is located shall be used for charitable
purposes only benefiting young females of the city. This
statute confers a benefit or privilege on one sex and de-
nies the other sex the same advantage. Therefore, the
Equal Rights Amendment would cause the validity of
the statute to be placed in question.

Quotes about ERA

“If I were a Senator, my reaction would be that I
would vote against (the Equal Rights Amendment), and
I would seek to accomplish the goals by additional
legislation. ... It would be great for lawyers, though.”

Professor James J. White,
Michigan Law School

“The Urban League is not in favor of current propos-
als which could eliminate protective standards for
women or which might adversely affect their economic
welfare, health, privacy or special responsibilities as
mothers.”

; Ms. Cernoria Johnson,
Washington Director, National Urban League
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Work against ERA; set public meeting

“1 didn’t want to get involved,”’ Barbara
Hanna truthfully explains about her first
feelings concerning taking action against
the Equal Rights Amendment. However
her attitude changed as she explained, “‘If
I was going to be a good moral person, let
alone a Christian, I couldn’tletit go by and
T 9 anything.” So she did something.

€ informed her friends, who informed
their friends and together this group of
more than 20 Eudora women have written
Kansas legislators to express their
opinions about the Equal Rights Amend-
ment which states: ‘“Equality of rights
under the law shall not be denied or
abridged by the United States or by any
State on account of sex.”

These women plan to inform other in-
dividuals about the E.R.A. at a public
meeting Monday evening, Feb. 10 at 7:30
in the Eudora City Hall. People from the
surrounding area have also been invited to
attend as well as various legislators. The
meeting will include informative talks in
addition to a panel discussion and in-
teraction with those in attendance.

Why all this concern and work? For Mrs.
Joe Hanna, Eudora, explained she has
something to say and plans to do it. ‘I feel
I have a right to express my opinions and
follow through with what I think is right,”
she said. “In that way I'd say I'm
‘liberated’.”

But that’s as far as it goes. “I’m against
women’s liberation to the extent that
women must be forced into a condition (or
situation) they do not wish to be in,”” she
explained emphatically.

For example, she said she enjoys being a

1emaker and would not want to be
w~sced to join the ranks of working
mothers. However an article by Jeanne
Binstock called ‘‘Motherhood: An Oc-
cupation Facing Decline’’ (The Futurist,
June 1972) states: ‘“Women must be
liberated to enjoy the fruits of other oc-
cupations, whether they want to be or
not.”’” This is not ‘“liberation”” as Barbara
views it.

For Barbara this would mean ‘losing

freedoms and pleasures she now enjoys as
a homemaker. She added that she does not
want to loose other special considerations
which are now given to women. These
include preferential benefits women
receive from Social Security or
preferential - benefits bestowed upon the
mother to keep her children in a divorce
case. Passage of the ERA could make
women subject to the draft and combat
duty if the draft were reinstated. She
explained, ‘Presently, if the draft were to
begin again women wouldn’t have to join
the service but could if they wished to.
Under the ERA women would have to
join.”

There are other issues which could be
changed by the ERA, she commented.
Passage of the ERA would force insurance
companies to equalize insurance rates for
males and females. (Presently, many
women receive lower rates for
automobiles and life insurance.) Also, the
amendment will overturn present state
laws which prohibit marriage between
persons of the same sex, laws clearly
discriminate on the basis of sex.

According to constitutional authority
Prof. Paul Freund as stated in the Yale
Law Journal, January 1973: ‘‘The
stringent requirements of the proposed
Amendment argue strongly for removal of
this stigma by granting marriage licenses
to homosexual couples.”

Other effects under ERA will make
permanent and finalize abortion on
demand. With the 1973 Supreme Court
ruling legalizing abortion, the states are
allowed to somewhat regulate or prohibit
abortions. However, under ERA these
remaining state anti-abortion laws would
not be legal, since they are obviously
designed on the basis of sex, according to
Dean Clarence Manion, formerly of Notre
Dame Law School. -

One of the underlying aspects of the
ERA which Mrs. Hanna strongly opposes
is that the control would be in the hands of
the United States government, not with
each individual state. She is against this
action because, for one reason, if it passes
and then people decide they want to
change it, “it can’t be changed  until
another amendment is passed and this
would take several more years.”

Barbara’s first step in getting involved
came when she decided to do some
research on her own. She read all she could
about the subject, which included reading
the Congressional Record and obtaining
information from the Library of Congress.
Then when she was completely satisfied
she began to contact her friends who
contacted other women. :

The group’s first meeting was Nov. 12.
About 20 women came to the meeting
which was followed by three other gathers
at which the women received information
about the ERA and also got the addresses
of people to write. Several working women
who also became involved were not able to
attend the meeting, but did write letters.
The group as a whole wrote to all the
Kansas legislators concerning the case
against the ERA and in favor of rescinding
action in Kansas. /

Some of the women in the group are
available to speak to other interested
groups concerning the amendment. As
individuals the women have paid for their
own stamps and phone calls, in addition to
spending their time. The only money they

have collected among themselves is used
to purchase information sheets a_nd
materials which are given out concerning
the amendment.

“1 think we’ve accomplished an awful lot
for the short period in which we’ve been
working,” explained Mrs. Hanna. “We
haven’t received as many replies as we
had hoped, but maybe that was because we
wrote to legislators who are not within our
district.”” But the replies did come, some
for the amendment, others against it and
still others to whom the women were able
to explain their case and even influence.
The women learned interesting things
from some of the replies. One was that
Kansas legislators did not do very much
studying of the amendment before it was
passed six days after the United States
Congress passed it on March 22, 1972.

Some of the concerned women who
belong to one church also decided to write
letters to their other church congregations
throughout the state asking them to write
to other churches in other states. In the
three weeks since the women wrote to
approximately 190 churches, they have
received 17 replies and continue to get
them daily, according to Mrs. Hanna.

What do the husbands of, these women
think? Mrs. Hanna spoke about the
feelings of her husband. ‘‘He isn’t opposed
to the basic ideals for which I'm striving.”

She added, ‘I don’t want anyone to get
the idea that we are a bunch of radical
women.” The group is made up of
homemakers who 'have a concern for
future results of the ERA. Many of them
have daughters.

Mrs. Hanna went on to explain that she
sees two groups in favor of the Equal
Rights Amendment. First, there are the
women who are “radical’’, wanting all the
effects the amendment can bring. Second,
Mrs. Hanna sees a group of ‘‘business
women who are misled because they think
this is the way they will be. able to get equal
pay for equal work.” However, the ERA
will not do anything in the areas of jobs,
pay, training or promotions, explained
Mrs. Hanna. Even its chief sponsor in the

U.S. House, Rep. Martha Griffiths, admits
this.

However there are many existing
federal and state laws which require equal
jobs, pay, training and promotions for
women. A few of these are the Civil Rights

Act, the Equal Opportunities Act, the
Equal Pay Act and Comprehensive Em-
_ployment and Traini s..Hanna
! , “These laws are taking a while to
“be enforced, b men__hecome

aware there won’t be any problems and
they will receive equal pay.” She asked,
‘“‘How could the amendment make it any -
better? I feel that these women will joifi us
and be against it (the ERA) once they
become aware.”

Mrs. Hanna had a comment concerning
the recent statement by Kansas Attorney
General Curt Schneider about the state’s
ability to rescind their earlier action. She
explained, ‘I feel it is up fo (State)
Congress wlhiether or not to rescind the
amendment and the Attorney General
should not “try to influence them.” She
added that the women have received in-
‘formation from informed professional
sources explaining that the state does have
the authority to rescind their earlier ac-
tion.

Professor Charles L. Black, Jr., Luce
Professor of Jurisprudence at the Yale
University Law_School, a constitutional
authority, has made a- - comment con-
cerning this matter which is recorded in
the Congressional Record (May, 1973) He
states: ——m——— .

“l warmly favor the Equal Rights
Amendment. I'm strongly for it. But I'm
opposed to such ‘Mickey Mouse’ tactics as
claiming that, ma state has ratified the
amendment, it’s locked in forever, as in a

lobster trap. C%g;}y, a mLe_caMgI%n_ge
its mind either way before the amendment
is officially declared to be ratified.”

Barbara and.the other Eudora”women
explain their views as ‘“wanting the
freedom to be women.” In this case, it
nﬁﬁ‘\uﬁsﬂsmg their views against
ratification of the Equal Rights Amend-
ment.
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Amerdnent (Efwa) bzceussy

ther the ERA will wipe ocut the rignt of wivze tO recelve
c1gl Security benefits based upcn her hustand's carnings,
or 1t will give men equal righte to receive tenefits based

on his wife's earrirgs. Weé can be regeonably cure that since
the Socral Securiiy Syster is 1n tinancial triuble already,
(U.S. Nows and World Repert, "wWill the Soclal Seccurity Bubbls
ELretiN; Nov. 14, Pages 28-30.) tnat 1t could not stand the
presaure of mddlitional benefits being glven. The only alter-
rative interpretation of the lew would te to 3ay that no
spcusec may :ecéive benelits ctased on hla or her epousérg
garnings. We cannot even corprénend the drastic eftect that
this meacsure woculd have on cur naticn's ezonomy.

S

I
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We propose *he paceoge ot Resclution 2003, rescinding the Equal Rignts
!
- S !
i

2, The EFA would allow homosexual merrlages, and veculd glve them
legel rights to adopt children, teach ipubliciiBrhool; wEtpn
In a study celled Hrpw Lepmlity of Ho Lv:exual
a

MHax 11c€:", pu-
lished in the Yale law Journal, 1t 18 siate 15t
ERA'es stringent reguiremnents, "sex 18 to be an i1xre rmissible
legal clessification." Therefore, "sexlist’ languege{e.g.081,
wcrman, hustand, €tc.) woeuld be replaced with s x-neutral
language{e.g. person, spouse). The law that <cfines a nar-
riege ee & unior ot a man and a weman would neve 1o be amendea
to read; "petw-en a person end a pergon®. Al marital right
of these persons must aleo te preserved, including the adcpting
cf children.

S he FRA wou_d force the dratting o1l woten.: The U.B5, Conatitution
e*ves 1o Crngress the power "Tc ralse and s;;pc t armieg,ss"
which includes the posaitle drafting -f wcuen. However, umdsr
the ERA, Congress wculd te forced to drzit woten Hu lpsure
erual rights. The draft boards would be requ.rsd tc call a
"person" to wilitary service dccording to the cdate reglstered
only, .,and would have no legal right ‘tc <call or rot tc call
beceuse of sexual classificetion. Nor would wctien have lagal
rights to preferential duty, (civilian insteac of combat) .

Your dsughters. and granddaughtere, €ven if they are recently
married or hftve small children can be forced, 0 spend twO Yearo
away frow their auscends end farliles in case ¢ war (and with
the tensions in the Middle East, who can tell wicn that will te?)

4w
| -
/b
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There ere many other val 1d reeso's We are encoureging you to vote Lnc
rescind the LRA; tu; for Lhe “nree we've menticned elorne, J:u can see tne
great necessity ol inzealate aug'sn. 11 you have recelvel more letters
SRR the LN Lfan spElfSEn Nl TS Bec uaf the @e ority ol pesple still are
ignorent o: what the prcpcsea amendment really is. Most ;sople belleve
it wlll mean eocual pay for ecual work, which it w!lil not. This right 1is
already Euaran*eed under The Civll Rights Aet ot 1364, Suicnaptﬁr VL;
Equal Emcloymwent Cppertunities (42 U.S. Code 200Ce-2), anc The kqual
Opportunities Act of 1972 (Purlic law 92-251).

If you cr any otuer menters of the Kansas Legislstur: esre unasure of
how the ma crity or the pecple of Kansas Teel, we chellenye you t¢ inforn
the people and once they are . informed, voll their opinicn:. You will
conclude that the zmajority want to rescing the ERA.



EQUAL RIGHTS AMENDMENT
IS DANGEROUS

TO WOMEN

Most people think the Equal Rights Amendment (E.R.A.) means equal pay, jobs
and education for women, but these areas are already covered by existing laws
and the E.R.A. will have NO EFFECT on them! Instead, under the guise of
“equality,” the E.R.A., at either a state or federal level, seeks to strip from women
the many privileges traditionally granted to women by law. To find out why

E.R.A. should really be termed a
And the factsare . .....

\. WILL HURT

Before E.R.A. reared its ugly head, every one of_the 50 states

lly required a husband to support his wife. Constitutional scholar
trof. Paul Freund of Harvard Law School points out that the E.R.A.
will be contrary to all these state laws by making a husband liable for
support of his wife ONLY IF SHE IS UNABLE TO SUPPORT HER-
SELF! (Harvard Civil Rights-Civil Liberties Law Review, March 1971)

Already, the effects of E.R.A. on wives can be seen in Colorado,
where under a state E.R.A., the law that required a husband to support
his wife and family was declared unconstitutional!

Texas, too, has felt the effects of-its state E.R.A. In 1972,
H.B. 784 was introduced in the Texas legislature for the purpose of
conforming Texas laws to the E.R.A. This bill would have required a
husband to support a wife ONLY IF SHE WAS UNABLE TO SUP-
PORT HERSELF! H.B. 784 passed committee but was never voted on
in the House. However, this change will have to be made under a state
or federal E.R.A. once our present law is tested in a Court.

AND COMBAT DUTY? G
B A Ly

The position of both the Justice Dept. and the gfense Dept, is
t £ women will be subject to the draft under E.R.A. (Congressional
4 4, March 22, 1972) ““Deferment policy could provide that one,

t both, of the parents would be deferred.” (Yale Law Journal,
s 1971)

Even though the draft has been temporarily suspended, it can
be reactivated at any time. Rep. F. Edward Herbert, Chairman ot the
U.S. House Armed Services Committee, predicts that the draft will be
reinstated within 3 years. If E.R.A. is in effect, both males and females
will be drafted. “Women will serve in all kinds of units, and they will be
eligible for combat duty.” (Yale Law Journal, April 1971) WACs at
Fort McClellan, Ala. are already being trained in weaponry and combat!

““Even if segregation of living quarters and facilities were allowed
under the Amendment, during combat duty in the field there are often,
in effect, no facilities at all, and privacy for both sexes might be impos-
sible to provide or enforce.” (General Counsel for Defense Dept.,
J. Fred Buzhardt) Fort Dix, N.J. has recently begun sexually integrat-
‘ing its barracks!

E.R.A. WILL FINALIZE ABORTION ON DEMAND!

Even with the 1973 Supreme Court ruling legalizing abortion,
the states are allowed_to somewhat regulate or prohibit abortions.
Under E.R.A., these remaining state anti-abortion laws would not be
legal, since they are obviously designed on the basis of sex. (Dean
Clarence Manion, formerly of Notre Dame Law School)

That Supreme Court decision can now be legally changed in any
ong of several ways, such as a change in the Court, Congressional action,
etc. But the E.R.A. will make permanent and finalize abortion on de-
meand. “It is the hope of the abortionists that E.R.A. will put into the
A7 nstitution what they now have only by a split Supreme Court

ision.” (Prof. Joseph Witherspoon, Texas U. Law School)

(over)

goss of Rights Amendment, check the facts!

R.A. WILL LEGALIZE HOMOSEXUAL “MARRIAGES"T ™,
=L UL

b e ——————

All states have laws prohibiting marriage between persons of the
same sex. Because these laws clearly discriminate on the basis of the sex
of one of the partners, these laws will be overturned by E.R.A. “The
stringent requirements of the proposed Amendment argue strongly for
removal of this stigma by granting marriage licenses to homosexual
couples . . .” (Yale Law Journal, January 1973) Agreeing with this con-
clusion is constitutional authority Prof. Paul Freund.

And if these couples “‘marry,” will they not be eligible to adopt
children, as are normal married couples? After all, denying adoption to
couples because “Mommy‘* is a male, is clearly a discrimination based
on sex, and thus would be illegal under E.R.A.! A Minnesota couple,
both male, have applied to several adoption agencies for a child; to date
their applications have not been refused!

E. - SCHOOL REST-
ROOMS FOR MALES AND FEMALES!

Just as racially segregated schools and restrooms were outlawed
as a discrimination based on race, so sexually separate public schools

3 S 4. and restrooms will have to end. (Prof. Phil Kurland, Editor Supreme
Qa q\ d_“,QCourt Review)

Those who favor E.R.A. claim that a Constitutional “’Right of
Privacy” will prevent this from happening. But the word “privacy’
never appears in the Constitution! Those for E.R.A. quote the “‘young
but fully recognized Right of Privacy’ established in the 1965 ruling,
Griswold vs. Connecticut. However, this case dealt, not with restrooms,
but with birth control used by married couples! The Attorney General
of Virginia stated that this Court decision dealt with the sanctity of the
marital relationship and nothing more!

Supreme Court Justice Potter Stewart says, ‘’l can find no such
general right of privacy in the Bill of Rights, in any other part of the
Constitution, or in any case ever decided by this Court.”’

Texas H.B. 784, previously mentioned, also involved this issue,
as it would have eliminated the provision for a ‘‘women only’’ restroom
in county Commissioners Court and provided for a “‘custodian’’ (which
can be of either sex), rather than a matron as is now required.

It can’t happen? The U.S. Dept. of Labor is preparing to abolish
the federal requirement that employers provide separate toilet facilities
for men and women. (Woman Constitutionalist newspaper, January 13,
1973)

E.R.A. WILL CHANGE SEX-CRIME LAWS!

Many sex-crime laws are based on the_ideal of protecting women
from predatory males. These laws will be out|:v;mmr
“Seduction laws, statuatory rape laws, Taws prohibiting obscene lan-
guage in the presence of women . . . The Equal Rights Amendment

would not permit such laws, which base their classification . . . on
social stereotypes.” (Yale Law Journal, April 1971)

Again, we see changes called for in Texas through H.B. 784. This
bill, written to conform Texas laws to a state E.R.A., would have
removed as an aggravated assault-or-battery crime the act of an adult
male committing serious bodily injury to a female!l




E.R.A. WILL INTERFERE WITH CHURCH DOCTRINE!

Because churches and their affiliated institutions enjoy a tax-
exempt status granted by the federal government, churches can be
subject to the E.R.A. Thus, any church whose beliefs include not or-
daining women as ministers or priests may lose its tax-exempt status
unless it changes its policies and violates its doctrines! (State Rep. Larry
Vick, Houston attorney and former minister)

Those who want E.R.A. claim that the “’separation of church
and state’ doctrine will prevent this from happening. But a basic prem-
ise of Constitutional law is, *“The most recent constitutional amend-

%ment takes precedence over all other sections of the Constitution with
‘which it is inconsistent.” (Sam Ervin, Jr., former U.S. Senator and
noted constitutional attorney) Thus, E.R.A. could nullify the “‘separa-

tion of church and state’” doctrine! Already, a law suit is threatened

against their church by women whose ordination as priests is not recog-
nized by the Episcopal Church!

E.R.A. WILL HURT SCHOOLS!
ot i o A —

No public school will be allowed to operate for boys only or for
girls only under E.R.A. Neither will any private or church-supported
school which receives any federal funds. Even private schools which do
not take federal money but have a tax-exempt status will be threatened!
Bob Jones University of Greenville, S.C., for example, recently lost its
tax-exempt status for alleged discriminations, even though BJU is
totally privately funded! Now it must pay taxes on its buildings and
and land, and donations to BJU are no longer tax-deductible for the
donors!

High schools, colleges and universities will be required under
E.R.A. to provide equal athletic opportunities and facilities for males
and females. This may well mean the end of intercollegiate sports as we
know them! ““There is no way that we can provide . . . equal programs
for men and women in intercollegiate athletics without eliminating a
major portion of the existing programs. We simply do not have the
funds to do both.” (Phillip Shriver, President, Miami of Ohio Univ.)
Already, Texas A&I University has been forced to eliminate badminton
and gymnastics!

E.R.A. WILL NOT HELP DIVORCED WOMEN!

Most courts now award custody of children to the mother, un-
less she is unfit. But E.R.A. will change this custom. “In 90% of
custody cases, the mother is awarded the custody. The Equal Rights
Amendment would prohibit both statuatory and common law presump-
tions about which parent was the proper guardian based on the sex of
the parent.” (Yale Law Journal, April 1971)

E.R.A. WILL NO N!

e —
There are many existing federal and state laws which require
equal jobs, pay, training and promotions for women. A few of these

are: (/QW e (hae

(1) The Civil Rights Act

,“A/J./
(2) The Equal Opportunities ict It ((;‘z‘t' _*
(3) The Equal Pay Act ‘}‘ o

(4) The Comprehensive Employment and Training Act
Etc., etc., etc.

-
0

E.R.A. will do nothing in the areas of jobs, pay, training or pro-
motions. Even its chief sponsor in the U.S. House, Representative
Martha Griffiths, admits this!

E.R.A. will, however, wipe out protective labor legislation
which protects the working woman from being exploited. Those who
favor E.R.A. try to say that protective laws will be extended to men
also, but the facts show otherwise! For example, in California, the Bank
of America was giving taxi rides to its female employees who had to
work after dark. This was a thoughtful gesture to protect the women
against rapes, muggings, etc. A state court ruled that the bank was dis-
criminating against male employees. Rather than give a similar but
unnecessary service to men, the Bank stopped the taxi rides for women!

/” /0c
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E.R.A. IS UNNECESSARY!

In addition to the many laws“already mentioned which deal with
jobs, pay, etc., every person in this country is protected by the 14th
Amendment of the U.S. Constitution, which requires due process of the
law for all.

Those who favor E.R.A. try to claim that the 14th Amendr=-
has not been used and so E.R.A. is needed, but again the fact
them wrong! The 14th Amendment has been used many times the
last few years to give women their full legal rights in such areas a¢ i
jury duty, administering estates, educational opportunities
liabilities, etc. There is no legal right that women do not nov E
which E.R.A. can give them. But E.R.A. will definitely jeopardﬁ
women’s privileges under the law!

E.R.A. IS CHANGING TEXAS LAWS!

As we have shown in several examples from H.B. 784, the
E.R.A. will bring about drastic changes in Texas laws. Even though the
state E.R.A. has been in effect for two years, its full effects have yet to
be seen, for few, if any, cases have been taken to court to test the laws.
Yet, some changes have occurred. For instance, Texas Attorney Gen-
eral John Hill ruled in November, 1974, that due to E.R.A., a married
woman in Texas does not have to use her husband’s name legally. This
bears out the prediction of the Yale Law Journal, April 1971.

The new Texas Family Code has made a wife subject to im-
prisonment if she fails to support her necessitous husband. Before
E.R.A., only a husband was thus punishable!

As other laws are thrown out by the Courts or changed by the
legislature to conform with E.R.A., many more changes can be ex-
pected if E.R.A. remains in effect in TexasI

E.R.A. IS SCARY — BUT THESE AREN'T SCARE TA(C

Those who favor E.R.A. have been very critical of thos. .o
oppose this dangerous Amendment. They have, for example, ac |
us of using scare tactics. While most people are upset when they nind
out what E.R.A. really means, these facts are thoroughly documented
and to call them “scare tactics’ is simply an attempt by those who
want E.R.A. to smear those who do not want these radical changes
Smear tactics like these have been used for years: When you are weak
on the facts, attack your opponent! That pretty well summarizes the
smear tactics of those who favor E.R.A.!

E.R.A. CAN BE REPEALED!
o ——— e

If 38 states ratify the federal E.R.A. it will become the 27th
Amendment to the U.S. Constitution. 33 states have approved E.R.A.,
but Nebraska and Tennessee have since rescinded (repealed) their ratifi-
cations. Texas can too!

“Clearly a state can change its mind either way before the

amend_m_e_gg_js,gfﬁciauy_decla:ed-te—bé—raﬁﬁed.” (P%ckx

., Yale Law School)

y l have a great deal of respect for Prof. Black and if he said

that the State can thhdraw its approval of the amendment, ther *
assume the State can.’
tive Assistant)

-
WILL E.R:A: BECOME LAW? £</) 2 ff’“f“/j e

Only YOU can decide that. If you do not want the dangerous
Equal Rights Amendment, write your State Senator and Representative
TODAY and ask them to vote to rescind E.R.A.! The Women Libbers
have convinced the state legislators that the small noisy minority who is
pushing for E.R.A. represents the majority of American women. Only
if YOU and many of your friends write, call or talk with your state
legislators will they realize that E.R.A. is NOT what most women want!
YOU and | must make our voices heard: write your State Senator and
Representatives NOW!!! The responsibility to stop E.R.A. rests with
You!!!

' (David Kendall, Texas Attorney General Exe _

To find out who your State Senator and Representative are, call your county clerk
or local political party headquarters.

Additional copies available:
50/$2.00—-100/$3.50
(please add 50¢ postage)

Also available in Spanish:
50/$2.00—100/$3.50
(please add 50¢ postage)

Order from:

COMMITTEE TO RESTORE WOMENS RIGHTS

717 BURKSHIRE, CORPUS CHRISTI, TX. 78412

(over)
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A STATEMENT ON RESCISSION OF THE EQUAL RIGHTS AMENDMENT: MYTHS AND REALITY

February 5, 1975
Donna Fitzwater—-President, Lawrence Women's Political Caucus

Sex discrimination has been an integral part of the laws,
customs, and official practices of the United States. The
Lawrence Women's Political Caucus believes that the Equal
Rights Amendment will guarantee equal treatment for men
and women under the law. ‘

I urge all members of the House Federal and State Affairs
Committee to recognize the "myths', surrounding the ERA,
which have been so carefully constructed about it$

detrimental effects. . \\\\
The members of the Lawrencé Women's Political Caucus -

are quite proud of the fact that we are citizens of

the state of Kansas. We are proud of our state's history
and it's progressive attitude towards full citizenship
for everyome.

We urge recognition of the fact that the ERA affects
not just women's rights but all human rights. Henry
Blackwell, in 1853, said, "I am the son of a woman and
+ka brother of women. I know that this is their cause,
but I feel it is mine also. Their happiness is my
-happiness, their misery, my misery. The interests of

the sexes are inseparably connected.”

Rescind the ERA? We urge you to consider the tragic
error of the passage of House Concurrent Resolution
2009.



TESTIMONY — FEDERAL AWND STATE APFATRS COMMISSION

TOPEKA, KANSAS FPEBRUARY 5, 1975

I am the Kansas Province Director for the National Council of Cath-
olic Women, a federation of local, diocesan, state and national or-—
genizations whose combined membership totels ten million women. I

am here today as a representative of the Catholic women of Kensas,
speaking in favor of the resolution t0 rescind the vote for +he Equal

Rights Amendment.

For 54 years NCCW has consistently supported legislation that safe-
guards womens right's, including the 1963 Equal Pay Act, The Civil

Rights of 1964, and the Equal Opportunity Act of 1972 which forbids
discrimination in every aspect of employment, including hiring, pay
and promotions.

1t is precisely because of our concern Tor women's rights that the
National Council opposes the Equal Rights Amendment. They agree with
eminent constitutional authorities that the Amendment will take away
far more important rights than it will ever give,

Professor Paul Preund, of the Harverd Law School states, "That the
proposed Equal Rights Amendment would open an era of regrettable
conseguences for the legal status of women in the country is highly
probable. That it would certainly open up a period of extreme con-—
fusion in Comstitutional Law is a certainty! The Amendment expresses
noble sentiments, but I am afraid it will work much mischief in its
actual application., It will open a Pandorza’is box of legal complica-
tions.

"IT anything about the Amendment is clear, it is that it would trans-
form every provision of law concerning women into a constitutional
issue to be ultimetely resolved by the Supreme Court. Ivery statutory
and common lew provision dealing with the manifold relations of women
in society would be forced to0 run the gauntlet of attack on constitu—
tional grounds.

"The purpose and effect of the Amendment will be to destroy forever
the right of Congress and of the 50 States to pass any law that
differentietes in any way between males and females,®

Professor Philip Kurland of the University of Chicago Law School de-
clares, 'It is a demand for unisex by constitutional amendment!

Safeguards now contained in statutory and common law would be wiped
out. According to an article in the YALE LAW JOURNAL of April 1971,
concerned with the consequences of the Equal Rights Amendment, there
would be drastic changes in many areas:

WMILITARY SERVICE

"A woman will register for the draft at age eignteen,
as a man now does ... women will serve in all kinds

of units and they will be eligible for combat duty ...
neither the right to privacy nor unique physical
cheracteristics justifies differeut treatment of the
sexes with respect to voluntary or involuntary service.™

conttd
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TESTIMONY - FEDERAL AND STATE AFFAIRS COMMISSION

DOMESTIC SERVICES

"Tn all states husbands are primarily liable for
the support of their wives and chnildren. The
child support sections of the criminal nonsupport
laws ... could not be susteined where only the
male is liable foxr support.”

CRIMINAL LAW

"The Equal Rights Amendment would not permit such
laws (seduction, Statutory rape laws, prostitution,
‘etc. ) which base their sex discriminatory classifica-
tion on social stereotypes. Courts would generally
strike down these laws ratherygxtend them to men."

~ then

PROTECTIVE LABOR LAWS

"Under the IEqual Rights Amendment, courts are not
likely to find any justification for the continuation
of such laws.!

Mrs., Leurel Burley, a librarian at the University of California,
who made an indept study of the consequences of the ERA on labor
laws providing advantages to workingclass women states, "The major
danger ... lies in the fact that it would in one swoop invalidate
all protective legislation emacted by the States to protect women
from exploitative employers.”

In testimony before the Senate Judiclary Subcommittee in 1970, the
APL-CIO Legislative Director, Andrew J. Blemiller, voiced Labor's
long-standing opposition to the ‘essentially negative Amendment'.

Mr. Biemiller testified that the practical effect of the Amendment
could wipe out State lebor standards that apply specifically to
women rather than to accomplish extension of coverage to men. He
contended that the Amendment created no positive law in itself to
combat discrimination against women.

Tn May 1970, Mrs. Norman Folda, then President of the National
Council of Catholic Women, testified in opposition to the Egqual.
Rights Amendment. She requested that the following statement based
on resolutions passed at the Conventions of the National Council of
Catholic Women be entered in the record of the hearings of the
Senate Judiciary Sub-Committee in Washington:
"pgain we strongly relterate our opposition to the
proposed Equal Rights Amendment to the U. S. Constitu—-
tion as & threat o the nature of woman which individu-
ates her from man in God'*s plan for His creation.

"Under the guise of equality, the proposed Amendment
would in reality wipe out the many legal safeguards

contid
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that protect woman'’s position in the family. Under
the proposed Amendment maximum hours and minimum
wage laws for women, widows® allowances, alimony
and support payments, and the basic responsibility
of man to provide for his family would be placed

in jeopardy.

"Because 1t proposes an idea of woman foreign o the
Christian concept of women's co-—egual, but individual
dignity with man, and because it would destroy the
iegal safeguards women have secured through the years,
we oppose the Equal Rights Amendment.?

e respectfully ask this Committee to consider and to accept this
Regolution to rescind the vote on the Egqual Rights Amendment so
it will not become a part of the Constitution of the United States.

By Pauline Carlson (Mrs. V. A.)
4005 Stratford Road
Topeka, Kansas 66604
272-8326
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To the Honorable G.T. Van Bebber and members of the‘Federal and State Affairs
Commnittee:s

1 am Annabelle Haupt, 1006 Amidon, Wichita, Kansas. I am president of the
Wichita Women's Political Caucus.

The National, Kansas, and Wichita Women's Political Caucuses strongly support
‘the Equal Rights Amendment. These organizations have been proud that Kansas
was. the seventh state to ratify the Equal Rights Amendment on March 28, 1972.

The Kansas Legislature has been moving in the direction of correcting the
language of statutes to include both men and women 2s equals. By this we
are encouraged — — Thank you, and please keep up the good work.

As citizens of this nation, the members of the Women's Political Caucus
want to be a part of those people who support equality of men and women for
all the states of the Union.

The Equal Rights Amendment is needed to bring the same rights of equality to
all women in all the states.

For these reasons, the Women’s Political Caucus hopes that this committee
will refuse to rescind the action taken on House Concurrent Resolution

No. 115S5.

Thank you.




STATEMENT
by
Clyde Schinnerer
Scott City, Kansas

at the hearing of the
Committee on Federal and State Affairs
' Topeka, Kansas
February 5, 1975

concerning
HCR 2009, a resclution to rescind HCR 1155, concerning
the Equal Rights Amendment (ERA)

* % % % %

Mr. Chairmen, my name is Clyde Schinnerer of Scott City, Kansas,
where I own and operate a farm, and I am appearing to urge this
committee's support of HCR 2009, a resolution teo rescind HCR 1155.
I believe the ERA has many inherent dangers that most people have
not considered,; only now the people who would be affected are be-

gimming to understand the magnitude of what is being proposed.

One very.serious matter would be the continued separation of church
and state. There are many religious bodies who still adhere to the
Biblical doctrine that only men are to be preachers and elders.

(1 Timothy 2:11, 123 3:2; Titus 1:5, 6). It would be a vielation
of the principle of church and state and certainly this proposed
kmendment would take precedence over any previous amendments that
Cearlicet with it. Senator Sam Ervin, Jr., former U.S. Senator and
noted constitutional attorney said, "The most recent Constitutional

hmendment takes precedent over all other sections of the Constitu-

tion with which it is inconsistent.”
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Certainly, we don't want the women of our great land to be mis-
treated, denied their proper rights, and to not have their rightful
place in the human race. But let's look closely. What inequities
in the laws are causing abuse to women in Kansas? If the proponents
of ERA can name even as many as five inequities in the laws, let's
change those laws rather than giving the Federal Government juris-
diction in family affairs. Laws such as the Civil Rights ACt of
1964, The Equal Opportunities Act of 1972, and many others give
protection against discrimination at all levels. If the ERA 1is
ratified and becomes a part of the Constitution it will eliminate
many of the privacy protection laws we now have. Sexual discrimin-
ation will be just as illegal as racial discrimination. Let the
first man be thrown out of a ladies restreom and the court will have
to decide that he cannet be discriminated against. Let me quote
from the Dan Smoot Report, March 13, 1974, "In many "Civil Rights"

decisions invelving racial matters, the courts have declared the

"separate but equal' doctrine 1llegal."

Let me point out to you that the ERA will take away states rights,
Kansas and all the other 49 states, in equality rights and gives
them to Congress. The States will forfeit all rights of legislation,
giving Congress a "blank check" in legislating laws to implement the
hnendment and the Supreme Court sole authority to interpret those
laws. We find there were no qualifying statements given when Congress
passed the ERA on March 22, 1972. "ERA is much like a single broad-
spectrum drugh with uncertain and unwanted side effects as oprosed to

a specific pill for a spécific i1l." Paul Freund, Harvard Civil

Rights-Civil Liberties Law Review, Vo. 6., No.2, March 1971.
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Those proponents of ERA are pressing the issue that a State Legis-
lature cannot rescind their ratification and yet are working very

hard to get states to ratify who have already rejected the Amendment

as Oklahoma did Just two weeks ago. Their's is a double standard.

There is nothing in the U.S. Constitution or any Federal or State
laws, or any decision of the U.S. Supreme Court which denies this
right to a State Legislature. ERA proponents often cite the 14th
Amendment in their claim that it is illegal for State Legislatures
to rescind a previous ratification. However, no one who knows
anything about the history of the ratification of the 1%th Amend-
ment could possibly cite it as a legal precedent for anything.

The Coleman v. Miller case (1939) is often times referred to but

here the action was the other way. Kansas had rejected the pro-
posed child-laktor Amendment to the T.S. Constitution and then 14
years later ratified it. It was held then that this was illegal and
given to the Supreme Court for decision. They muddied the water
somewhat, but the ultimate decision was that the Kansas Legislature

could reverse itself and change its mind after it had previously

acted on ratification of a Constitutional Amendment. Most Supreme

Court Justices, when handling the case of Coleman Ve Miller in

1939, felt: (1) that they had no right to handle the case because

it involved a political question outside the jurisdiction of federal
courts; (it has always been consistent in its position that the
amending process is a "political question®, not subject to "judicial
interference")9 (2) that as long as a proposed Amendment to the
Constitution is pending - not having been ratified by three-fourths
of all State Legislatures - a State Legislature can change its

mind about ratifying or rejecting the proposal.
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In conclusion, let me point out that this country has always set
its women in high esteem. Wars have been fought, prairies and
forrests tamed to provide for their wives and children. We

don't want our women fighting cur wars for usi. A4s all of you men
know whe have lived in an all male environment, we don't want our

women subjected to such conditions. Thank you.

-

Please notethe attached sheet showing that distinguished authorities

oppose ERA.



istinguisied-Authorities Oppose ERA

When the Amendment was before Congress, I tried\

“The so-called Equal Rights Amendment. . .1is iargely

in every way I knew how to convince the Senate thatthis \ misrepresented as a women’s rights amendment when in
\fact the primary beneficiary will be men.1amopposed to
\its approval.”

legislation should be amended to preserve protective
legislation passed for the benefit of women; to require
fathers to be responsible for family support; to exempt
women from the draft and combat duty; and to preserve
right-to-privacy laws and criminal laws for sex offenses. I
deeply regret I was unsuccessful in my efforts and the
Amendment passed the Senate unchanged.

“My view that the ERA is the most destructive piece of
legislation to ever pass Congress still stands and I a1
hopeful that it will be defeated in the states.” A
Senator Sem J. Ecvin, dr.,

Unitad States Senato

“I do notwish to see -- and to vote for -- a,e()n/sti':utional
amendmentwhich would require-all women to be
equally obligated with their husbands to support the
family, even though millions of women may choose to do
SO. . . .

“I cannotin good conscience support a proposal to
take away from all women the protections which reason-
‘able men and women consider reasonable protection for
women.”

4

Congresswoman Leconor K. Suilivan,
United States House of Representativas

“Not only would women, including mothers, be sub-

4/ jectto the draft but the military would be compelled to

: place them in combat units alongside of men. The same

rigid interpretation could also require that work protec-

“tive laws reasonably designed to protect the health and

safety of women be invalidated; . . . in some cases it

5 could relieve the fathers of the primary responsibility for

the supportof even infant children, as well as the support

ofthe mothers of such chiidren and cast doubt on the val-

idity of the millions of support decrees presently in exis-
tence.”

U.S. House Judiciary Comraittoe Report,

Ne. 92-359, July 14, 1971

“In all the swirling arguments and differing interpre-
tations of the language of the proposal, there has been
very little thought given to the triple role most women .
play in life, namely, that of wife, mother and worker.
This isaheavyrole indeed, and to wipe away the sustain-
ing laws which help tip the scales in favor of women is to
do injustice to millions of women who have chosen to
marry, to make a home, to bear children, and to engage in
gainful employment as well.. .. I refuse to allaw the
glad-sounding ring of an easy slogan to victimize mill-

ions of women and children.”
Congressman Emanuel Cellar,

, _ United States House of Representaiives

* “That the proposed Equal Rights Amendment would

(/ open up an era of regrettable consequences for the legal

status of women in this country is highly probable. That

it would open up a period of extreme confusion in con-

stitutional law is a certainty. ... The Amendment ex-

resses noble sentiments, but I'm afraid it will werk

much mischief in actual application. It will open a
Pandora’s box of legal complications.” '

Professor Paul Freund,
Hasvard Law School

Professor Fhilip B. Kurland,

]
;! University of Chicago Law Schoel

/

/

“Is the Equal Rights Amendment to be the Tonkin
Gulf Resolution of the American social structure?. .. I
would predict that the Equal Rights Amendment and
many of the other goals of its proponents will bring social
disruption, unhappiness and increasing rates of divorce
and deserton.”

Dr. Jonathan H. Pincus,
Professor.of Neurclogy.
Yale Medical Schocol

The Equal Rights Amendment “would minimize legal
reinforcement of cultural mores supportive of family life,
tend to degrade the homemaker role, and support
economic development requiring women to seek
careers. Plato’s concept of common women and common
children (public child care 1s implied by degrading the
Lomemaker role) may not be far away. . Itseems
clear that a cultural revolution of proportions beyond the
ken of the proponents of the Amendment is implied.”
Professor Arthur E. Rymean, Jr.,
Prake University
“Only those who are ignorant of the nature of law and
of its enforcement and regardless of the intricacies of -
American constitutional law, or indifferent to the exact-
ing aspects of woman’s industrial life, wili have the naiv-
ete or the recklessness to sum up woman’s whole posi-
tion in a meaningless and mischievous phrase about
‘Equal Rights’.” .
Justice Felix Frankfurter,
New Republic Magazrine

“In the beginning of mining, there were women down
in those mines and children. ... We gotthe women and ¥
children out of the mines, you know. ...I've beené/
against the Equal Rights Amendmentalways ... The®
core of activist support for the ERA comes from middle
class white women, but passage of the ERA would en-
danger the hard won rights of working women -- both
black and white.”
Dr. Margaret Maad, Anthropeiogist,
Columbia University

“Use of the law in an attempt to conjure away all the
differences which do exist between the sexes is both an
insult to the law itself and a complete disregard of fact.”

Professor Bernard K. Schwariz,
New York University Law School

“I call the Equal Rights Amendment the liftin’ and
totin’ bill. More than half of the black women with jobs [~
work in service occupations; ifthe Amendment becomes
law, we will be the ones liftin’ and totin’, so passage of
ERA is not our first priority.”

Joan Koble, Executive Director,
National Council of Megro Women.



-~
7/
{

February 5, 1375

PUBLIC HEARING - HCR 2009 (Effort to Rescind ERA)
Federal & State Affairs Committee

OPPONENTS Minutes
Rep. David Heinemann - 5

Ms. Deanell Tacha, Professor (%) University of Kansas

Law School 5
Ms. Carol McDowell, Women's Political Caucus 5 3538
Rep. John Bower 2
Senator Jan Meyers, b i 2
Ms. Cora Hobbel ; Cagmﬂh¢c&%lonfuorkbrs of _AmeT. 2 z:4l
Ms. Theresa Counts - Individual 2
Ms. Ruth Stout Wright, Amer. Assn. of Univerd ty Women 2
Ms. Kala Stroup, Dean of Women, Univ. of Kansas 2 3317
Ms. Che Mortimer —‘Housew1fe 2
Ms. Héie “é?”fé&zue of womeq Voters 1
i e 176 Crnronss g
=
1
"
Ms. Judy Runnels, Kansas Nurses' Assn. 1
Ms. Jane Werholtz, Attorney-at-Law # s 1
aY uf‘ﬂAiibL,‘icxuy" ot Sl "é&;f"—

( Necd 3

t
ol |

A,A,VJ/W S

‘Introduce those who are not registered by name and organization

Ms, 4nmabelle Haups;-Wichita Women's-Political-Caucus
Ms. Edna Archer, Wichita Church Women United

Mg. Susan Crocketspoon, Wichita YWCa

Ms. Debra Mehl, Wichita AWAKE

Ms. Clara Boyer, Wichita State Univ., Women's Studies
Mgs. Lucien Pyle, Kansas Council of Women

Me A&A?J;iluﬂwaj\~hhaﬁoﬁv

BE REGISTERED if you speak for anyone other than yourself
(If yvou are not registered let one of coordinators know in advance)

COME FORWARKD guickly following one ahead of you and introduce yovurself.
Rep. Heinemann will introduce some who are present at end.

KEEP IT SHORT - We have only 30 minutes.

Rep. Ruth Wilkin
Hearing Coordinator
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.whether you want it or not!

L S
e,

ARE YOU SURE YOU WANT TO BE “LIBERA-
TED"?

God created you and gt ou a beautiful and

exalted place to fill. No women in history have ever

enjoyed such privileges, luxuries, and freedom as

~Yet, a tiny minority of dissatisfied,

Qngérrj,cgn_,wamﬂn
ighly vocal, militant women insist that you are

being exploited as a ‘‘domestic drudge” and a pretty
toy.” And they are determine~ to “liberate’’ you—

What is “liberation’? Aask women in_Cuba.
'Castro “liberated’’ Cuba! Remember?

WHAT IS THE EQUAL RIGHTS AMENDMENT?

On March 22, 1972, the U. S. Congress passed
the Equal Rights Amendment (ERA) and sent it to
the states for ratification. If itis ratified.by 38 states,
it will become law, enforced by the federal govern-
ment, superseding all state laws on related subjects.

The Amendment reads: ‘‘Equality of rights
under the law shall not be denied or abridged by the
United States or by any states on account of sex.”
Simple, isn‘t it? Deceptively. simple. Sounds good,
doesn’t it? BUT HAVE YOU LOOKED AT THE
HOOK INSIDE THE BAIT?

THE MOST DRASTIC MEASURE

Senator Sam Ervin called the ERA “‘the most
drastic measure in Senate history.” Why? Because it
strikes at the very foundation of family life, and the
home is the foundation of our nation. Can you
possibly avoid being drastically affected by the ERA?

NOT A CHANCE!
Actually, it is a Loss of Rights Amendment.

\How will it affect YOU?

DO YOU WANT TO LOSE YOUR RIGHT NOT TO
WORK?

If you are married, you may choose to work
outside your home. But you may choose to stay at
home, to rear your children, to be supported by your
husband. The ERA will abolish this right. It will in-
validate all laws which require the husband to support
his family and will make the wife equally responsible
for support. You can be forced to supply half the
family support, or all of it, if you are a better wage
earner (pp. 944, 945, Yale Law Journal, which was
inserted in the Congressional Record by Senator Birch
Bayh, leading proponent of ERA).

What about your children? You can be forced
to put them in a federal day care center, if one is
available. And to see that one is available is a major
goal of the National Organization for Women (NOW)
—leaders in the movement to ratify the Equal Rights

Amendment.

o e Yo

e

Under the ERA, if a wife fails to support her
husband, he can use it as grounds for divorce (Yale

Law Journal, p. 951). 4

lies and are not prepared to enter the job market.
WILL THE ERA HELP DIVORCED WOMEN?
Divorced women will lose the customary right

of child custody, child support, and/or alimony, and
can be forced to pay child support and alimony, if

Journal, p. 952).
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‘the name of husband and father.
‘any name they wish. Can you imagine the resulting

confusion?

This can work a special hardship on senior
women who have spent their lives rearing their fami-

her husband wins custody of the children (Yale Law:

LADIES!

HAVE YOU HEARD?

DO YOU KNOW WHO IS PLANNING YOUR FUTURE FOR YOU? ARE YOU
SURE THEY ARE PLANNING WHAT YOU REALLY WANT? IF NOT, IT'S

TIME TO WAKE UP AND SPEAK UP!

THE HOUR IS LATE!

WHAT ABOUT OTHER EFFECTS ON FAMILY
LIFE?

Wife and children will not-be requirc > wear
They can choose

According to leading law counsels, the = ~A will

permit homosexuals to “‘marry”’ and adopt ¢.  Jren.

DO YOU WANT TO LOSE YOUR RIGHT -TO
PRIVACY?

The aim of NOW and other pro-ERA groups is

to totally ‘‘desexigrate’ everything. Professor Paul

Freund, Harvard Law School, testified that ERA:
“would require that there be no segregation of the
sexes in prison, reform schoofs, public restrooms,

and other public facilities.”
This includes all public schools, college dormi-

tories, and hospital rooms.

DO YOU WANT YOUR HUSBAND TO SLEEP IN
BARRACKS WITH WOMEN? —————

If your husband is in the armed forces, or a fire
man, what can you expect under ERA? It will be
illegal to have separate facilities—so your husband will
be sharing sleeping quarters, restrooms, showers, and/

or foxholes with women.

DO YOU WANT TO LOSE YOUR RIGHT NOT TO
BE DRAFTED?

Some women-are.crying for “‘equal rights” in the

armed forces. But do you want them to- abolish your
right NOT tc be drafted? ERA will do this. All wom-
en will register at age eighteen, subject to all military
duties including combat.

If you have small children, ““whichever parent
was ¢ d first might be eligible for service; the re-
maining parent, male or female, would be deferred”

(Yale Law Jag@itnal, p. 973). Do you want this for

your daughters? Men, do you want your wives and
daughters living in barracks with menh? Going into

combat with them?

DO YOU WANT PROTECTIVE LAWS AG
SEX CRIMES? i

The ERA will abolish “’seduction laws, statutory

rape Taws, laws prohibiting obscene fanguage in the

.presence of women, prostitution and ‘manifest dan-
5 7 : = :
ger’ laws’’ a nst forcing women into

prostitution (Yale Law Journal, pp. 954,.964).
WILL ERA PROVIDE BETTER PAY FOR WOMEN?

Not at all. Proponents of ERA incessantly sing
the tune: “We want equal pay for equal work.”” They
do not tell you that this is already guaranteed under:
(1) The Civil Rights Act of 1964, Subchapter
VI: Equal Employment Opportunities (42
U.S. Code 2000e-2).

(2) The_Egqual Opportunities Act of 1972 (Pub-
lic Law 92-261).

So the “equal pay for equal work’ argument is

deceptive—merely a smokescreen to hide the real in-
tent of the ERA.

WILL THE ERA HELP WORKING WOMEN?

As noted above, it will NOT provide higher pay
or increased job opportunities. It will NOT cause a
husband to do more work around the house. It WILL,
however, very adversely affect women in industry, by
invalidating ALL PROTECTIVE LAWS FOR WOMEN
—laws regulating weight lifting restrictions, rest peri-
ods, excessive working hours, and maternity leaves.

W W W W
WOMEN WHO WANT TO BE WOMEN

P. 0. Box 12727
Fort Worth,Texas 76116
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The ERA will do nothing for teachers. Their
protection is already guaranteed by law. It WILL,
however, adversely affect educati~= by eliminating all
single sex schools—military sc s, seminaries, or
women’s colleges.

HOW WILL THE ERA AFFECT CHURCHES?

The National Organizatior - Women (NOW)

bodies where that right is still denied.” To refuse tc

A s

is demanding that women ‘“be ordained in religious 4
;
i
1

Me illegal under ERA. One goal of NOW
is to abolish the tax-exempt status of all churches.
e LT R T BT AR
If the Equal Rights Amendment is ratified, all
Christian colleges which receive one dollar of federal
money will no longer be permitted to have sexually
segregated dormitories, showers, or restrooms.

A WOMAN'S UTOPIA?

At women’s lib rallies, Russia is proudly cited
as a country where women have equal rights. Harry
Trimborn, staff writer, Los Angeles Times, visited
Moscow and described just how ‘“‘great” it is (L. A.
Times, Dec. 23, 1970): “The women do the work
and the men tell them how to do it. Like sweeping
the streets, bricklaying, loading cargo ships, col-
lecting garbage, building dams, digging ditches and~
mining coal . . . then she must spend at least 50%
of her off-work time shopping and cooking. She can
expect little help from her husband.”

A Russian woman must put her baby in a
state-operated child care unit. She (as well as men)
can be jailed for refusing to engage in “spcially useful
labor”’ or for leading a “’parasitic way of life.”

This is a living picture of,"liberation”!

EQX?A STATE REVOKE ITS RATIFICATION OF

2,

-

Absolutely! When 38 states ratify the ERA, it
will become tﬁe 27th Amendment to the U. S.

Constitution. At one time, 33 had ratified. Ne-
braska and Tennessee have rescinded their ratifi-

cation.

*Clearl state can change its mind either way be-
;g;gjmjmﬁﬂwgrféi"y declared to_be ra-
ified”” (Prof. Charles L. Bla 5F Yale Unive

ck,_Jr. of Yale Universit
Law_School, Congressional Record, iViay 8, 1973,
p. s8522). S T L

WHAT CAN YOU DO ABOUT IT?

1. Find out where your state now stands on the
Equal Rights Amendment.

2. Find out who your State Legislators are
(you can call your local Democratic or Republican
Headquarters.) Write them. Ask them to oppose
Tell them that NOW does not speak for

ERA.
you, nor for most women. Ask your friends to
write.

3. If possible, visit your representatives per-
sonally.

4. Work to inform as many people as possible
(copies of this article available. 50 for $2.00;

100 for $3.50. Add .50 for postage.)

(NOTE: Proponents and opponents alike recog-
nize the Yale Law Journal, Vol. 80, No. 5, April,
1971, herein used as documentation, to be an accu-
rate analysis of the meaning and effects of the Equal
Rights Amendment. Congresswoman Martha Grif-
fiths, leading proponent, gave a copy to each mem-
ber of Congress).

TO0 LONG WE HAVE BEEN THE “SILENT
MAJORITY."” IT'S TIME TO SPEAK UP!
LET YOUR VOICE BE STRONG AND CLEAR!
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How E ..A Will Affect Soci. . Security

Will the Equal Rights Amendment wipe out the right
of wives to receive Social Security benefits? This is the
great unanswered question that hangs over ratification
of ERA as a constitutional amendment. The truthful
answer is -- nobody can say for sure one way or the other,
because it would be up to the U.S. Supreme Court after
ERA is ratified and has already gone into effect. By then,
it will be too late to reject ERA if we don’t like the Sup-
reme Court decision.

Few principles are so deeply ingrained into American
law as the obligation of the husband to support his wife
in an ongoing marriage. This obligation is basic to the
marriage contract, and is recognized and fortified in an
endless network of Federal and state statutes and in
Federal and state case law.

One of the many manifestations of the husband’s ob-
ligation is reflected in the Social Security system. A
woman whose fulltime career has been as wife and
mother -- who has never held any paid employment out-
side the home (or has been employed for only a few
years) -- is nevertheless eligible to receive Social Sec-
urity benefits based o> her husband’s earnings. This is
one of the great prel  ntial benefits that women re-
ceive under American taws. These preferential benefits
recognize the dignity and worth of the woman who
makes her career in the home.

For most of the yes  that Social Security has been in
existence, womeni aidjobs also had preferential
treatment over men. Their benefits were figured on a
different table from that of men -- a table that gave work-
ing women larger cash benefits than received by men
who had put into the system the same amount of earn-
ings. Also, women could retire three years earlier than
men.

These higher Social Security benefits were sustained
by the Federal courts.(Gruenwald v. Gardner, 390 F. 2d
591 (2d Cir.), cert. denied, 393 U.S. 982, 1968.) Accord-
ing to Professor Paul A. Freund of the Harvard Law
School, “presumably the (Equal Rights) Amendment
would require a different result.” (Harvard Civil
Rights-Civil Liberties Law Review, March 1971, page
238.) Unfortunately, in the last couple of years, these
preferential benefits for working women have been ph-
ased out under the drive for a literal equality between
the sexes.

But the great preferential treatment of wives still re-
mains intactin Social Security. Wives now collect Social
Security benefits based on their husband’s earnings,
and this ~"discrimination’ in tavor ot wives is in turn
based on the legally recognized obligation of the hus-
band to support his wife.

We know positively that the Equal Rights Amend-
ment will make unconstitutional all the state laws of the
50 states which impose on husbands the legal duty to
support their wives. This has been fully documented in

many previous issues of the Phyllis Schlafly Report.-We
have already seen this happen both by court decision
and by statute amendment in Colorado, where a state
ERA already requires a strict rule of sex equality.

Since ERA will wipe out all laws requiring a husband
to support his wife while he is living, how can we expect
to retain laws that require a husband to provide for his
widow after he is dead? There can be no legal or logical
basis for such a “discrimination.” When we wipe out the
principle of law that a husband must support his wife or
widow in retirement, then there would be no right of a
wife or widow to collect Social Security benefits based
on her husband’s earnings.

ERA proponents confidently claim, as Congress-
woman Martha Griffiths has stated: “The Equal Rights
Amendment would not permit men and women to be
treated differently under Social Security.” When men
and women are treated the same under Social Security,
logic compels us to conclude that wives who have not
held paid jobs could no longer receive their preferential
Social Security treatment.

When each person is treated equally, regardless of
sex, wom  vill be the clear losers. Most wives outlive
their husl.. ..ds, and anything that degrades the right of
the wife to be provided for by her husband from his
earnings is most painfully hurtful to the wife or widow at
a time of life when she is most vulnerable.

If ERA is ever ratified, of course, there will be court
cases. A ofessor Paul Freund testified before the
Judiciary _ommittee: “If anything about this proposed
Amendment is clear, it is that it would transform every
provision of law concerning women into a constitutional
issue to be ultimately resolved by the Supreme Court of
the United States.”

Who knows what the Supreme Court will do? The
U.S. Supreme Court has rendered all sorts of unpredict-
able decisions in the areas of crime, education, busing,
security risks, pornography, abortion, and states’ rights.
More and more, we are finding that the attitude of the

courts is: “Lady, you asked for equality; now we’ll give
it to you.”

Senator Sam Ervin, Jr., summed up the problem very
well when he told the U.S. Senate on March 22, 1972: “1
believe that the Supreme Court will reach the conclu-
sion that the ERA annuls every existing Federal and
state law making any distinction between men and
women, however reasonable such distinction might be
in particular cases, and forever rob the Congress and the
legislatures of the 50 states of the constitutional power
to enact any such laws at any time in the future.”

Why take a chance on losing your Social Security be-
nefits? By the time ERA gets to the U.S. Supreme Court,
it will be too late to do anything. Ask your state legis-

lators toreject ERAnow!  The Phyllis Schlafly Report

Who Profits by. “Liberation”’ ?

Like other parasites capitalizing on the public crises
industry, the legal profession has a large economic stake
in the “liberation” of women. An ad in the Atlanta Con-
stitution of February 12, 1974 announces “‘Divorce in
94 hours. Learn all about liberalized divorce laws in
the Dominican Republic. . .. Fast, low-cost, discreet
legal proceedings -- the same used by thousands of
Americans already.” Legalized abortion is likewise be-
coming a growth industry. Commercial billboards all
around Atlanta urge: “Pregnant? For confidential help,
call Georgia Family Planning Service.” Here again it
must be noted that no taxes are paid on illegal abortions.
By making them legal, the state can perhaps collect
enough additional taxes to support the abortion service,
and maybe net enough “profit” to meet the “rising de-
mand” for other public services.

Surely the biggest hoax in history lies in this latter
shibboleth. For in fact the rising demand is not from

people who would consume the services but from those
who propose to supply them. In short, the alleged rising
demand for public services is really a rising demand for
public spending. Any relationship between the two is

‘coincidental and is as likely to be negative (such as ex-

penditures for the destruction of houses in order to make
room for highways).

In fact, government’s primary function has become
that of providing a sheltered market place for suppliers
of economic resources (including labor). With political

forces being used to insulate suppliers from the discip-

line of consumer choice, there is an open conspiracy be-
tween political and economic powers. Rather than gov-
ernment by, of, and for the people, we have government
against the people, as the myriad special private in-
terests sponsor political candidates as hired mer-
cenaries to exploit the common interest.

PROF. MACK A, MOORE, GEORGIA TECH

ERA Would Allow Homosexual Marriages

WillThe B  Jerry Ford

p?

On August 22 President Gerald Ford invited repor-
ters, photographers, and 16 women members of Con-
gress to the White House to watch him sign a proclama-
tion of Women’s Equality Day and to hear him urge
ratification of the Equal Rights Amendment. Undoub-
tedly this is the prelude to putting a political squeeze on
State Legislators. They will be told to hurry up and ratify
ERA because President Ford wants it.

Before this Presidential endorsement of the Equal
Rights Amendment is taken at face value, State Legis-
lators should realize that Gerald Ford’s endorsement of
the Equal Rights Amendment is a classic case of politi-
cal double-dealing, of do-as-I-say-and-not-as-I-do, and
of buckpassing. Here is the way the New York Times of
August 23, 1974 (page 34) related President Ford’s
chameleon behavior:

‘“’Mr. Ford not only voted for the Amendment in
1970, but also worked to bring it before the House for
a vote, under an unusual procedure that required a
majority of the members of the House to sign a petition
asking that the Amendment be released from the
Judiciary Committ: vhich had refused to approve it.
Mr. Ford got from ai..ung his Republican colleagues 14
of the 15 final signatures that were needed to bring up
the Amendment in the House.

*“The Amendment passed the House in 1970, but was
killed in the Senate.

““The following year, when a delegation of women
asked Mr. Ford to  >port the Amendment again, he
told them that he .. suld be unable to vote for it be-
cause his constituents were upset over the fact that the
Amendment, if enacted, would require women to be
drafted into the armed services, if men were.

““He told the group, however, that he would work to
get other Republican votes for the Amendment and
that he would arrange to be absent when the vote was
taken, rather than vote against the Amendment. That
is what he did.””

Any State Legislator who is asked to ratify ERA “be-
cause the President has endorsed it” should remember
that he is asking you to take the rap from your angry con-
stituents so that Ford can be on both sides of this issue.
And for what? To appease a few militant females, he is
willing to urge other Legislators to make American girls
subject to the draft.

Jurisdiction Over Amendments

Quite apart from the external trappings of the Presi-
dential endorsement of ERA, Gerald Ford was clearly
out of order in presuming to tell State Legislators
whether they should or should not ratify a constitutional
amendment. The amending process is the only part of
our entire governmental system in which the Executive
Branch has no part. The Founding Fathers in their wis-
dom set up an amendment process under which a con-
stitutional amendment travels directly from the U.S.
Congress to the State Legislatures. The U.S. President
has no part in the procedure. He cannot sign the
amendment, and he cannot veto it. The same is true for
the Governor of each of the States. To put it bluntly, a
constitutional amendment is none of their business.

Every U.S. citizen is, of course, entitled to his opin-
ion. But it is improper of the President or any Governor
to use the funds, power, and prestige of his office to in-
terfere in the amending process. With all the power that
has moved from the legislative to the executive branch
in recent years, legislators would be unwise to give up
their last area of sole jurisdiction.

Yet, President Ford has just appointed a new woman
to his White House staff who has announced that her
principal objective will be to push for ratification of the
ERA. This means that Federal salary and expense
money will be spent to push ratification of ERA, which
is essentially a grab for power at the Federal level and
will result in a hoard of new Federal bureaucrats to im-
plement it through “affirmative action” and “reverse

discrimination.” The Phyllis Schlafly Report

WASHINGTON — Opponents of
the Equal Rights Amendment
(ERA) have raised a serious new
question about the impact that its
ratification will have on the in-
stitution of marriage and future
family life in the United States.

Led by Phyllis Schiafly, the

attractive Alton, 1.,
housewife, author, and
national television com-

mentator, the opposition group
charges that the adoption of
the constitutional amendment
will clear the way for the
legalization of ‘’homosexval
marriages’’ and grant them
the special rights and benefits
given by law to husband and
wife.

One of the reasons for this
alarming conclusion, according to
Mrs. Schlafly, is the language of
the Equal Rights Amendment,
which says that ‘“‘equality of rights
under the law shall not be denied or
abridged by the United States or by

any State on account of sex.”

A second reason for the effect of
ERA on homosexuality is the fact
that it will require State
legislatures (or the courts, if the
legislatures fail to act) to delete
the “sexist” language from State
laws (e.g., man, woman, husband,
wife, male, female) and replace all
such words with sex-neutral
language (e.g., person, spouse).

In effect, this means that a law
that defines a marriage as a union
of a man and a woman would have
to be amended to replace those
words with ‘person.” A
“marriage’’ between a ‘‘person”
and a “person” is not the same
thing at all as a marriage between
a man and a woman.

To support the group’s finding,
Mrs. Schlafly cites the testimony of
Prof. Paul Freund, of Harvard
w School, ‘berore the Senate
Judiciary Committee. He stated:

“Indeed, if the law must be as
undiscriminating concerning sex
as it is toward race, it would follow
that laws outlawing wedlock

By Paul Scott

between members of the same sex
would be as invalid as laws for-
bidding miscegenation. Whether
the proponents of the amendment
shrink from these implications is
not clear.”

Freund’s testimony was . sup-
ported by Prof. James White, of
Michigan Law School, who
reported:

“‘Conceivably a court would find
‘that the State had to authorize
marriage and recognize marital
legal rights between members of
the same sex.”

THE SCHLAFLY REPORT

In\a document titled “ERA and
Homosexual ‘Marriages’,”’ now
circulating among members of the
anti-ERA group, Mrs. Schlafly also
cites a study prepared by
Professors Samuel T. Perkins
and Arthur J. Silverstein and
published in the Yale Law Journal.

Called ‘‘The Legality of
Homosexual Marriage,” this

THE WANDERER

study shows clearly that the
Equal Rights Amendment will
auvuthorize homosexual
“marriages’’ because of
ERA’s stringent requirements
and because under ERA ‘‘sex
is to be an impermissible legal
classification.”

‘The Schlafly document also
stresses that ““a homosexual who
wants to be a teacher could argue
persuasively that to deny him a

- school job would be discrimination
on account of sex.” It also would
permit homosexual couples to
adopt children.

Members of the Schiafly group
arenow being urged to flood their
State legislatures with copies of the
new report as part of their national
program to block the ratification of
ERA. Approval by two-thirds of the
Nation’s fifty State legislatures is
necessary for passage.

With approval of seven more
State legislatures still needed to
obtain the necessary two-thirds
vote, supporters of the amendment

. October 10, 1974

are hoping that the recent en-
dorsements of ERA by President
Ford and his wife will help their
campaign.

Opponents of ERA are convinced
that the President’s backing could
backfire since members of State
legislatures are getting more and
more sensitive to the increased
lobbying of Federal officials.

Once the full impact of ERA on
the institution of marriage and the
family become known, they con-
tend, "a number of State
legislatures which already have .
approved the proposed con-
stitutional amendment will repeal
their action.

‘Note: At the national convention
of National Organization for
Women (NOW), the principal
organization spearheading the
push for ratification of the Equal
Rights Amendment, gay-
liberationist Ms. Sidney Abbott
told reporters that “ten percent of
the approximately 2,000 NOW
members attending the conventiorr
‘are leshians.”
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Mr. Chairman, members of the Committee: I am Deanell Reece Tacha, an
Associate Professor of Law at the University of Kansas Law School. I
appreciate your invitation to appear before this Qommittee to express my
views on the proposed legislation that wou]d;;gggéﬁvihe ratification of the
E.R.A. For the reasons I set out, I think that Kansas should not act to
deratify the amendment, for I think the E.R.A. is a much needed addition to

the United States Constitution.

I. THE PROBLEM OF DISCRIMINATION

No knowledgeable citizen could deny that sex discrimination in American
law is both pervasive and pernicious. Irrational and harmful distinctions
based solely on sexual differences continue to adversely affect the Tegal
rights of both men and women. This discrimination fosters injustice,
impedes the nation's economic progress, and causes personal unhappiness.
Common sense and fairness require nothing less than action as effective as
that taken when this nation prohibited discrimination on account of race,
religion, or national origin in the Fourteenth Amendment more than 100 years
ago. Indeed, the scope of the problem now under consideration can best be
appreciatéd by recognizing that the primary goal of the Fourteenth Amendment
was to provide equal rights under the law to Tess than 10% of the population

while the E.R.A. is intended to guarantee equal rights to every citizen in

the country--every man and woman.

IIL AVENUES OF REFORM

Once it is admitted that sex discrimination by law exists and should
be eradicated, we must decide what methods of change within the Tegal
system are most effective. Several approaches are possible and are not
mutually exclusive.

A. Reform could take place through piecemeal repeal and revision of
existing federal and state Taws. Clearly, however, this should not be the
exclusive means employed, since it would take the individual action of
fifty states and the federal government working separately to alter the
existing laws, and the task would not be completed in the lifetime of any

woman now alive. There is certainly no legal impediment to such revision




now; but even with concerted effort, it wbu?d.take many years and involve
much deplication of effort. Statutes, such as the equal employment statutes
are obviously welcome to E.R.A. supporters, go beyond the direct governmental
ambit of the E.R.A. discriminatioh prohibition, but Tack the permanence as
well as the moral force of a federal constitutional prohibition. Equal
emp?byment statutes are being extensively violated occasioning much
burdensome litigation. E.R.A. would provide more moral force to effect
settlements, relieve some of the burden of Titigation, and pursuade Courts

to take a harder look for and at alleged statutory violations reaching
Jitigation. After a time, E.R.A. precedents in analogous cases could further
provide Tegal force and lessen the individual plaintiff's burden of
persuasion as well as reduce, from a sociological view point, the number

of cases required to eradicate or minimize the problem. I should add that
under federal statutes such as the Equal Pay Act or Title VII, sex dis-
crimination is not outlawed to the full extent of the interstate commerce
power. Enterprises, though affecting interstate commerce, employing 14
workers or less are not covered under Title VII. Under the Equal Pay Act
certain enterprises are not covered if there is a yearly gross of less than
$250,000. Thus, even the legislative battle for statutory protection against
sex discrimination in employment is not fully won. It is felt that E.R.A.
would help provide the jmpetus for plugging the gaps federally or state by
state. E.R.A. does have a second section which provides that Congress shall
have the power to enforce E.R.A. by appropriate legislation, but probably
the more likely and sound avenues would be the commerce clause or state
action.

B. The Fourteenth Amendment could be enforced by adopting a stricter
standard of what constitutes a denjal of due process andkequa] protection.
This alternative has been advanced by many who oppose the passage of the
Equal Rights Amendment, and properly so; for if the Fourteenth Amendment
had been vigorously enforced in the area of discrimination based on sex,
there would be no need for the E.R.A. There has never been a time when
the Supreme Court could not have granted equal rights to women by use of
the Fourteenth Amendment, but the fact remains that the Court has failed to
do so. The U.S. Supreme Court in recent cases like Reed and Frontiero
has not yet held governmental sex discrimination a “"suspect" violation of

the equal protection clause of the 14th Amendment. Opportunity to declare



sex discrimination suspect existed in these two cases and a sufficient

number of justices did not so conclude, though race discrimination, involving
a minority and not a majority of Americans, has been declared suspect.

Thus, a plaintiff challenging discriminatory state action under the equal
protection clause has the burden to show (a) discrimination, plus (b) an
unreasonable classification. E.R.A. would eliminate the second proof

burden, which a “"suspect” ruling would Jessen, but not totally eliminate

as a practical matter in my opinion. Representing a plaintiff, I would
always be concerned with developing some evidence of unreasonable classification,
even if the equal protection discrimination were suspect and the burden of
proof were thus shifted to the defendant. While the Court has adopted a
strict standard of review in cases involving fundamental rights and those
involving certain types of discrimination, it has consistently refused to
find that laws classifying on the basis of sex are inherently suspect. It

is simply not enough to wait and hope that the Court will hear a landmark
case, reverse its past decisions, and state a sufficiently broad rule.
Furthermore, it is necessary for all branches of government to demonstrate

an intention to eliminate the legal inequities in this area.

C. Finally, change in the law can be wrought through Constitutional
Amendment. The basic premisé of the Equal Rights Amendment is that sex
should not be a factor in determining the legal rights of women or men. The
advantage of the E.R.A. is that the political debate it has evoked and the
lengthy Congressional hearings concerning it have created a climate in
which the Supreme Court can interpret it positively and properly. The
Congressional intent has been well expressed, and it is clear that Congress
is merely trying to give guidance and Congressional Mandate to the Supreme
Court's failure to proscribe legal distinction and discrimination based on
sex. Forthcoming decisions of the Court may transform the E.R.A. into a
constitutidna1 reduﬁdancy; but this‘is not harmful, for éarticu]ar acts and

practices may simultaneously violate more than one constitutional provision.

III. LIMITATIONS ON THE AMENDMENT'S APPLICABILITY AND AREAS OF CONCERN
Those who prophesy that doom or absurdities will £0llow ratification

of the Equal Rights Amendment do a disservice to reasoned discussion of the

provision's scope. Some of the common misunderstandings of these persons

can be'dispeTTed with merely a glance at the legislative history.



A. Unique features. The fundamental legal principle underlying the

E.R.A. is that the law must deal with the individual attributes of a
particular person, not with a vast oversimplification based upon the
irrelevant factor of sex. There is, however, one situation where the law
may focus on a sexual characteristic and tnis basic principle has no
applicability--in the relatively rare instance in which the Tegal system
deals directly with a physical characteristic that is unique to one sex.
Thus a law providing for payment of the medical costs of childbearing would
cover only women, and a law relating to sperm banks would restrict only
men. Such legislation cannot be said to deny equal rights to the other
sex. There is no basis here for seeking or achieving equality. Such
cases do not include instances in which the physical characteristic is not
unique to one sex, or instances of real or assumed psychological or social
differences between the sexes. Thus, laws establishing medical Teave

for childbearing would be permissible, since only women can bear children,
- but Taws establishing leave for childrearing would have to apply to both
sexes. One of the commonly expressed fears is that the E.R.A. will
eliminate rape laws. This is simply not the case. The E.R.A. would
simply require elimination of the sex distinctions in the rape laws and
allow for the broader coverage of these laws to cover all forcible sex
crimes regardless of the sex of the perpetrator or the victim. Unless,
then, the difference is one that is characteristic of all women and no
men, or all men, and no women, it is not the sex factor but the individual
that should be determinative.

8. Privacy. The principle of Constitutional harmony dictates that
the E.R.A. will be interpreted as part of the entire Constitution and that
apparent conflicts, if any, will be harmonized by the courts. A source of
conflict often mentioned by opponents of the amendment is the right of
privacy, recognized as guaranteed by the constitution by the Supreme

Court in Griswold v. Connecticut, 381 U.S. 479 (1965). Although the scope

and implications of this right are still in the process of judicial development,
the jdea behind it is that there is an inner core of pefsonai T1ife that is
protected against invasion by the Taws of society, no matter how valid

such laws and rules may be outside the protected sphere. Thus, the constitutional
right of‘privacy would prevail over other portions of the constitution em-
bodying the laws of society in 1ts'c011ective capacity. Generally, the

privacy concept is applicable primarily in situations which involve disrobing,
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sTleeping, or performing personal bodily functions in the presence of the

other sex. Further, it is clear that the framers of the amendment contemplated
that the right of privacy would strictly limit the operation of the E.R.A.
Thus, the right of privacy would permit, perhaps require, the separation

of the sexes in public restrooms, and the segregation by sex of the sleeping
quarters of public institutions. The E.R.A. is simply not a threat to our
traditional notions of privacy and decency.

C. Governmental action. There is a further inherent Timitation on

the E.R.A. It proscribes only governmental action; that is, action taken by
a state or federal government. While the concept of governmental action
has been given fairly broad interpretation in the Fourteenth Amendment
cases, it is not without bounds. With ratification of the E.R.A., the
problems raised will be similar to those the courts have dealt with under
the Fourteenth and Fifteenth Amendments. Conduct in the private, non-
governmental sector will not be affected; and individual choice by private
persons will be preserved. Thus, the status of women as homemakers would
not be altered at all, nor would the private decisions as to whether a
woman or a man in the typical family would be the breadwinner or the house-
keeper.

There are other specific areas about which concern has been voiced by

opponents of the amendment. Those concerns are readily seen to be ill-

founded.

D. Labor laws. The first involves area so-called protective labor
legislation. There are three interrelated points here. First, the crazy
quilt of existing state protective Jaws reveals graphically that there is no
consensus on what protection is needed for either men or women and that much
of the legislation, far from providing solutions to the genuine problems of
women workers, actually "protect" women out of jobs that they are perfectly
capable of handling.

Second, under Title VII of the Civil Rights Act of 1964, much state
legislation of this type is being invalidated and will be of no long term
importance. Third, such laws as confer real benefits can and should be
extended to men under the amendment. It is precisely for reasons sucn as
this last that there is a two-year lag in the effect of the £.R.A. States
will have ample time to revise such Jegislation and regulations. The

state protective laws do not deal with the real problem for women--
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expioﬁtation by being underpaid and funneled into the lowest paying, most
menial jobs in the society. Furthermore, the premise that real protection
can be based on legislating by sex is fallacious.

Sex is an insufficient criterion to determine with accuracy who needs
what protection. If, for example, some men and some women don't want to
work overtime, laws should be passed forbidding employers to fire those who
refuse overtime; but men and women who do want overtime pay should not be
penalized.” With respect to state labor legislation, there is ample
precedent for the extension of certain benefits to men that are now
available only to women rather than invalidating them altogether. In other
areas the Supreme Court has been very scrupulous in extending benefits to
a class of people unconstftﬁtionally excluded from a benefit rather than
voiding the, Taw under which the class was improperly excluded. Moreover,
the fai]ﬁre of any court to do this can be corrected through the legislative
process. It should be pointed out that the E.R.A. does not in.any way do
away with the concept of"bona fide occupational qualifications" other than
sex. If a particular job requires a certain physical characteristic or
a specific background or experience, hiring on this basis is clearly
legitimate and not affected by the E.R.A.

E. Military Service. One of the most emotionally-charged issues that

arises with respect to the proposed amendment is compulsory military service

for women. While the all-volunteer army renders the issue moot for the present,
the E.R.A. should produce several changes if conscription is employed in

the future. Of course, women already perform many necessary functions 1in

the armed services, and an examination of the present military job categories
reveals that at least half of the jobs performed in the military could be handled
by women of no more than average endurance, strength, and ability. Jobs in
electronics, crafts, services, and administration are just some of the many
exampies.

Since women are qualified to serve, there is no reason to deny them

the many benefits available in the military, including economic independence,
job training, educational benefits, medical care, and the upward mobility
that has made the armed services attractive to many men. But men, too,

would and,shoqu‘benefit, for fewer men would be drafted. Since women can
ﬁerform many, indeed most, jobs now filled by men in the military, women
should be subjected to the same call to duty as men. It would not be
difficult to adapt present deferments and exemptions from military service
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to‘a sexually neutral system. Congress will retain amplie power to create
Tegitimate exemptions, such as, for example, exemption of al] parents of
children under 18.

F. Family Law. Some persons have opposed the Equal Rights Amendment
‘on the grounds that it would force great changes in the traditional
family structure. They contend, for example, that a husband would be
released from his obligation to support his family and that wives would
be forced to take jobs and leave their children in child care centers.

Such fears are baseless. The amendment will not require changes in the
family structure for those who wish to continue traditional sex roles
within marriage.

The common law imposes a duty on a husband to support his wife and
children; however, this duty cannot be enforced through the courts unless
the couple is separated.' The E.R.A. wou]d only more equitably divide
the responsibility for support between the husband and the wife. Where
a couple has divided responsibilities traditionally and then separates or
divorces, the duty of support would still be imposed on the husband, since
he would be more capable of earning a living, and the wife would have been
and could remain occupied with the care of the children and the home. On
the other hand, a wife's choice to work would impose a greater burden of
support upon her. The division would not necessarily be a mathematically
equal contribution from each spouse, but an equitable division based on a
variety of criteria including current resources, earning power, education
Tevel, number of children, work experience, and other nonmonetary contribuﬁions
to the family welfare.

It is worthy of emphasis that the trend of the law in this area is
clearly in the diréction proposed, even without the impetus of the E.R.A.
The Kansas criminal nonsupport statute already comports with the requirements
of the Amendment. With respect to family obligations in the event of a
divorce, the National Conference of Commissioners on Uniform State Laws
recently adopted a Uniform Marriage and Divorce Act which takes an approach
similar to that contemplated by the amendment. It provides for alimony--
called maintenance--to either spouse, and child support by either or both
spouses, by defining all duties neutrally in terms of their sex. Similarly,

the E.R.A. would make the fight to support dependent on economic need, not

sexX.



CONCLUSION

Some opponents of the E.R.A. are convinced that its adbption
will introduce chaos, ﬁncertainty, and confusion into our law and
Sudicial processes. But these alarms and wérnings are overplayed
and stem primarily fromva nisconception of the judicial process
and of the amendment itself. Opponents of the measure Qho stress
this aspect of +he amendment acknowledge by implication that
widespread discrimination against women persists throughout our
society and would be changed by the amendment.

The amendment will not providé a cure-all for the myriad
problems of sex discrimination in law gnd society. The most impor-
tant factor will continue to be the responsiveness of the judiciary
to the demand for equality of treatmeﬁt without regard to sek, As
for the reexamination of state laws by state legislatures, it 1is
not -a weakness but a strength 6f the amendment that it will force
prompt consideration of some charges thét are long overdue. When

constitutional amendments are in issue, it is not only the laws

th

of the state of Kansas that must be considered, but the review o
laws in all states. The amendment would underline this nation's
commitment to thg equality of all persons. Fifty yvears ago, a
Senator named Charles Curtis, and a Representative named Daniel
Anthony first proposed thét this amendment be made a part of our
constitution. Both of those legislétors represented the State I
Kansas. It would certainly be a shame for Kansas to draw back from

their vision now.
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To the Honorable G.T. Van Bebber and members of the-Federal and State Affairs
Committee:

I am Annabelle Haupt, 1006 Amidon, Wichita, Kénsas. I am president of the
Wichita Women's Political Caucus.

The National, Kansas, and Wichita Women's Political Caucuses strongly support
the Equal Rights Amendment. These organizations have been proud that Kansas

was the seventh state to ratify the Equal Rights Amendment on March 28, 1972.

The Kansas Legislature has been moving in the direction of correcting the
language of statutes to include both men and women as equals. By this we
are encouraged - — Thank you, and please keep up the good woxk.

As citizens of this nation, the members of the Women's Political Caucus
want to be a part of those people who support equality of men and women for
all the states of the Union.

The Equal Rights Amendment is needed to bring the same rights of equality to
2ll women in all the states.

For these reascoms, the Women's Political Caucus hopes that this committee
will refuse to rescind the action taken on House Concurrent Resolution

No. 1155.

Thank you.




B N

A STATEMENT ON RESCISSION OF THE EQUAL RIGHTS AMENDMENT: MYTHS AND REALITY

February 5, 1975
Donna Fitzwater-President, Lawrence Women's Political Caucus

Sex discrimination has been an integral part of the laws,
customs, and official practices of the United States. The
Lawrence Women's Political Caucus believes that the Equal
Rights Amendment will guarantee equal treatment for men
and women under the law. :

1 urge all members of the House Federal and State Affairs
Committee to recognize the "myths', surrounding the ERA,
which have been so carefully comstructed about its
detrimental effects.

The members of the Lawrence Women's Political Caucus

are quite proud of the fact that we are citizens of

the state of Kansas. We are proud of our state's history
and it's progressive attitude towards full citizenship
for everyone.

Wé urge recognition of the fact that the ERA affects
not just women's rights but all human rights. Henry
Blackwell, in 1853, said, "I am the son of a woman and
the brother of women. I know that this is their cause,

Hemd

but I feel it is mine also. Their happiness is my

-happiness, their misery, my misery. The interests of

the sexes are inseparably connected."

Rescind the ERA? We urge you to consider the tragic
error of the passage of House Concurrent Resolution
2009.
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906 George Washington Drive President -D JEANNE VI\‘II I?&TR%SMOORE
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Financial Secretary - MRS. MAXINE HILTON

NEA-WICHITA POSITION PAPER ON EQUAL RIGHTS AMENDMENT

NEA-Wichita firmly opposes reconsideration of the ratification of the
Equal Rights Amendment by the Kansas legislature.

The Kansas legislature, after informative and sufficient debate, has
dealt with this issue. There is no basis on which reconsideration can
rest., We do not see during this time when our elected representatives
are faced with many crucial matters, that any needs will be served by
dealing again and again with the ERA.

We reaffirm our belief that every individual has the right to equal
treatment under the law. The key word is "individual”. To categorize
skills and abilities by sex leads to restrictions in opportunities for
both men and women. To provide or deny economic benefits to either
sex is equally unfair.

Nothing in the ERA denies rights to any individual. It extends the
American concepts of equality to men and women alike. The attempts
to defeat it by interpreting it otherwise do a disservice to both.

We, the officers and members of the Executive Committee and Board

of Directors of NEA-Wichita, speaking for more than 2000 educators,
urge the Kansas legislature to refuse reconsideration of ratification
of the Fqual Rights Amendment.

AFFILIATED WiTH KANSAS-NEA AND NATIONAL EDUCATION ASSOCIATION



CITY OF TOPEKA

BILL McCORMICK, MAYOR

February 5, 1975

The Honoerable G. T. Van Bebber

House Federal and State Affairs Committee
State Capitol

Topeka, Kansas 66612

Dear Rep. Van Bebber:

At its regular meeting on February 4, 1975 the Board of
Commissioners of the City of Topeka, Kansas expressed support
for the Equal Rights Amendment and opposition to House Concurrent
Resolution 2009 which seeks to rescind Kansas' ratification of the
amendment.

The Commissioners are very much concerned with providing
opportunities for all people, regardless of sex, to achieve their
full potential in our society. Personally, I feel that amending
the U. S. Constitution to include the Equal Rights Amendment is
one step in the process of guaranteeing that all citizens will be
permitted and encouraged to maximize their abilities.

If you or any member of the Committee would like to discuss
this matter in greater detail, I would be happy to meet with you to
do so. If you have any questions or comments, please feel free
to contact me.

With every good wish.

Sincerely,
Bill McCormick,
Mayor

=0



RESOLUTION NO.

WHEREAS the History of American women is replete with instances of

discrimination on the basis of sex, and

WHEREAS women have been regarded as second class citizens as a result
of sex discrimination, and

WHEREAS the Equal Rights Amendment to the Constitution of the United
States eliminates discriminatipn based on sex and guarantees all citizens
an equal place in American society, and

WHEREAS the legislature of the State of Kansas ratified the Equal
Rights Amendment to the Constitution of the United States in Marcﬁ, 1972, and

WHEREAS House Concurrent Resolution 2009, which seeks to rescind the
State of Kansas' ratification of the Equal Rights Amendment, has been
introduced into the legislature

NOW THEREFORE BE IT RESOLVED that the Board of Commissioners of the

City of Topeka opposes House Concurreht Resolution 2009 and reiterates its

Bt 7775t ek

Blll McCormick, Mayor

support of the Equal Rights Amendment.

ATTEST:

Norma E. Robbins, City Clerk

APPROVED AS TO FORM
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RUTH G. SHECHTER

Vice-Presidents

EDWARD HODGES Il (Midwest)
Assistant Vice-President

Michigan Bell Telephone Co.

444 Michigan

Detroit, Michigan 48226

DELORES ROZZ! (Atlantic)
Manager, Women'’s Program
Gulf Qil Corporation

5700 Bunkerhill Street
Pittsburgh, Pennsylvania 15206

J. WILLIAM BECTON (South)
Human Relations Commission
City Hall

Durham, North Carolina 27702

REV. MILTON PROBY (West)
Colorado Civil Rights Commission
Box 412

Colorado Springs, Colorado 80903

Secretary
LARRY C. LINKER
Assistant Dean, School of Urban Life
Georgia State University
University Plaza
Atlanta, Georgia 30303

Treasurer
JERLY A. MITCHELL
~ssociate Executive Secretary
Community Relations Council
P. O. Box 590
Raleigh, North Carolina 27602

General Counsel
GALEN A. MARTIN

Kentucky Commission on Human Rights
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Lloyd Center, Portland, Oregon

October 12 through October 16, 1975

1976 ANNUAL CONFERENCE:
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NATIONAL ASSOCIATION OF HUMAN RIGHTS WORKERS

527 WEST 39th STREET
KANSAS CITY, MISSOURI 64111
(816) 756-2360

February 4, 1975

The Honorable George T, Van Bebber, Chairman,
Honorable NMembers,

Federal and State Affairs Committee

House of Representatives, State of Kansas

The National Association of Human Rights Workers is a 27-
year old association of professionals in the human rights
field, devoting itself to the constant upgrading of the
profe331onallsm of its' members by education and training,
Its' major publication, The Journal of Intergroup Relations,
is used by 5,000 schools and libraries in the United States,
Puerto Rico, Canada and England, Its' pages include articles
and writings on every aspect of human rights and social think-
ing, It serves as a forum for scholars, as well as practi-
tioners in the field, developing directions and thought often
well in advance of what subsequently is accepted as the norm
for our nation,

From our long history is derived a great deal of experience
with the problems that result from restrictions and obstacles
to equal access to opportunities because of traditional
stereotyping, We do not, and have never been able to, under-
stand the logic of limiting equality of opportunity to males

only.

Among our members are women who have personally faced dis-
crimination in education, employment, credit - indeed in
every endeavor - with the result that much 1ntelllgence,
talent and creativity is lost to our society.

I often point with pride to Kansas, noting it was among the
first to ratify the Equal Rights Amendment, particularly when
I meet with our members from those states which do not exhibit
the conscience and forthright action of the Kansas Legisla-
ture,

To undo that action would be, in our collective and my

personal opinion, a step backward that would say women are
viewed as children, with less right to equality than other
persons, I therefore urge you to fjfe against rescinding

the Equal Rights Amendment,
: G, Shechter
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TESTIMONY AT HOUSE FEDERAL AND STATE AFFAIRS COMMITTEE
TOPEKA, KANSAS February 5, 1975

By: Helen T. Foresman (Mrs. LeRoy F.)
2825 North 56 Street
Kensas City, Kensas 66104

I am president of the Archdiocesan Council of Catholic Women, Kansas City in
Kansas, a federation of the Catholic women's organizations in this Archdiocese
which encompasses 21 counties of Northeast Kansas; representing approximately
30,000 concerned women for the rights of others.

Today as a representative of this Federation I wish to express our support for
House Resolution No. 2009, rescinding Kansas's ratification of the Equal Rights
Amendment .

For the 50 years we have been organized in Kansas, our members have supported
issues and laws for the advancement and protection of each individual regardless
of sex, race or creed, and with this dedication we are concerned for each ones
welfare. :

Believing God created each individual person equal and that we have a duty to take
an equal responsibility in this world; believing that the family life structure

as we know in our culture is most vital to our civilization, our concern among
many other aspects of the Equal Rights Amendment is the drastic and insidious
changes which will be wrought by this Amendment on the family life in these
United States.

Paul A, Freund of the Harvard Law School speaking to the fact that laws concerning
women would become a constitutional issue to be resolved by the Supreme Court of
the United States said "The range of such potential litigation is too great to be
readily foreseen, but it would certainly embrace such diverse legal provisions as
those relating to widow's allowance, the obligation of family support and grounds
for divorce, the age of majority and the right of annulment of marriages, and the
maximum hours of labor for women in protected industries. Not only is the range of
the amendment of indefinite extent, but even more important, the fate of all this
varied legislation would be left highly uncertain in the face of Jjudicial review.
Presumably, the amendment would set up a constitutional yardstick of absolute
equality between men and women in all legal relationships."”

One area we might consider is: Social Security benefits. When we wipe out the law
that the husband must support his wife, then she has no right to collect Social
Security benefits on his earnings. Certainly, when each person is treated equally
regardless of sex, women will be the clear losers.

In the some forty years Social Security has been inexistance we have seen changes,
but it remains the fact women are protected - recognizing the dignity and worth
of the woman who makes her career in the home.

In writing the Social Security Act, since we in the United States had never had
such a plan, the authors loocked to several foreign countries, Germary particularily,
for study and consultation before writing this legislation. Today looking at
another foreign country whose men and women enjoy equality -- freedom of equality;
women, the freedem of equality that she must place her children in a day care
center and work in the chosen - government chosen career; freedom of equality

to chose the type work one engages in so long as it is the govermment's wishes;
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freedom of equality that women engage in all types of labor which we in our
culture consider in the realm a man's work. As the niece of one of the Social
Security authors, it seems to me we have the example of equality of the sexes
in that foreign country and I feel sure we do not wish to pattern our lives
and laws after them.

A Professor of Neurology at the Yale Medical School, Dr. Jonathan Pincus, concerned
about the amendment's removal of a husband's responsibility said, "It seems to me
that the removal of legal responsibility from a man for supporting a family, giving
the family a name and protecting his daughters from the sort of influences the

U. 8. Army might have in store for them before marriage is likely to have some
effect on the manner in which men relate to their wives and children and vice
versa; those traditional ties will be weakened."

We feel a solid happy family life is the foundation of mental health and happiness
and see the Equal Rights Amendment bringing social disruption, unhappiness and
increasing rates of divorce and desertion. Weakening of family ties also leads to
increased rates of alcoholism, suicide and sexual deviation.

At the present time we all are concerned about these prot - ms which exist in our
society and I do not believe we wish to release a Pandora's box which would further
nurture theze.

When God created men and women, He made physiological and functional differences
between them. These differences confer upon men 2 greater capacity to perform
arduous and hazardous physical tasks. This does not imply that either sex is
superior to the other. It simply states the all important truth that men and
women complement each other in the relationships and undertekings on which the
existence and development of the race depend.

The former Senator from North Carolina, Sam J. Ervin, Jr stated, "From time whergof
the memory of mankind runneth not to the contrary, custom and law have imposed
upon men the primary responsibility for providing a habitation and a livelihood

for their wives and children to enable their wives to make the habitations homes,
and to furnish nurture, care and training to their children during their early
years.
"In this regfécg, custom and law reflect the wisdom embodies in the ancient
proverb that God could not be everywhere, so he made mothers. The physiological
and functional differences between men and women constitute the most important
reality. Without them human life could not exist. For this reason, any country
which ignores these differences when it fashions its institutions and makes its
laws is woefully lacking in rationality. Our country has not thus far committed
this grievous error.”

Time does not allow a review of many of the ramifications and inherent dangers to
men's and women's rights in the Equal Rights Amendment. We would request you
give serious consideration. tc‘the task at hand and would request you to adopt
House Resolution 2009. I

Thank you.




STATEMENT BY THE COMMISSION ON THE STATUS OF WOMEN,
KANSAS STATE UNIVERSITY

TO: G. T. VanBebber, Chairman, Federal and State Affairs Committee,
Kansas House of Representatives

Subject: House Concurrent Resolution No. 20009

The Kansas State University Commission on the Status of Women
wishes to go on record as opposing any and all efforts by the Legislature
of the State of Kansas to recind its previous ratification of the Equal
Rights Amendment.

We believe that ratification of the ERA by the State Legislature in
1972 was in the best interests of all the citizens of the State. While
there has been some progress toward the goal of equal rights and
responsibilities for men and women in recent years, there is overwhelming
evidence that patterns of sex discrimination continue to permeate our
social, cultural, and economic life. The case-by-case attack on laws
and regulations has not succeeded in eradicating sex discrimination
by federal, state and local governments. Only a Constitutional
Amendment can provide the legal, moral, and symbolic guarantee
necessary to change our laws.

February 5, 1975 Dorothy Thompson
Ex Officio Chairperson
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EQUAL RIGHTS AMENDMENT

Excerpts from the Minority Views of
Senator Sam J. Ervin, Jr. (North Carolina)

To abolish unreasonable and unfair discriminations against
women is a worthy goal. No one believes more strongly than I
that discriminations which society makes against women in
certain areas of life ought to be abolished and they ought to be
abolished by law in every case where they are created by law.

To stop discriminations against women we are considering
Constitutional amendments which would abolish all legal dis-
tinctions between men and women. Therefore, the question to
be resolved by the Senate is that: Should all laws which treat
men and women differently be abolished and should the Fed-
eral government and the State legislatures be forbidden by the
Constitution to pass any such legislation in the future?

Before we abolish all legal differences in the treatment of
men and women to reach the admittedly unfair discrimina-
tions which do exist against women, I believe that we should
consider the following questions:

1. What is the character of the unfair discriminations which
society makes against women?

2. Does it require an amendment to the Constitution of the
United States to invalidate them?

3. If so, would the Equal Rights Amendment constitute an
effective means to that end? In other words, would the ERA
reach areas in which the Congress does not really want to act?

It is the better part of wisdom to recognize that discrimina-
“ons not created by law cannot be abolished by law. They

aust be abolished by changed attitudes in the society which
imposes them.

One of the recurring myths that surround the equal rights
for women amendment is the allegation that all women are for
the amendment. This is not so. . . .

HOW WOULD THE ERA BE INTERPRETED

If the Equal Rights for Women amendment is approved, I
believe that the Supreme Court will reach the conclusion that
the ERA annuls every existing Federal and state law making
any distinction between men and women however reasonable
such distinction might be in particular cases, and forever robs
the Congress and the legislatures of the fifty states of the
Constitutional power to enact any such laws at any time in the
future. I am not alone in entertaining this fear.

When the so called Equal Rights Amendment was under
consideration in 1953, Roscoe Pound of the Harvard Law
School and other outstanding scholars joined one of America’s
greatest legal scholars, Paul A. Freund of the Harvard Law
School, in a statement opposing the Equal Rights Amendment
upon the ground that they feared that this devastating inter-
pretation might be placed upon it if it should be adopted. This
statement made these indisputable observations:

“If anything about this proposed amendment is clear, it is
that it would transform every provision of law concerning
women into a constitutional issue to be ultimately resolved by
the Supreme Court of the United States. Every statutory and

common law provision dealing with the manifold relation of
women in society would be forced to run the gauntlet of
attack on constitutional grounds. The range of such potential
litigation is too great to be readily forseen, but it would cer-
tainly embrace such diverse legal provisions as those relating to
a widow’s allowance, the obligation of family support and
grounds for divorce, the age of majority and the right of annul-
ment of marriages, and the maximum hours of labor for wom-
en in protected industries.

“Not only is the range of the amendment of indefinite
extent, but, even more important, the fate of all this varied
legislation would be left highly uncertain in the face of judicial
review. Presumably, the amendment would set up a constitu-
tional yardstick of absolute equality between men and women
in all legal relationships. A more flexible view, permitting rea-
sonable differentiation, can hardly be regarded as the object of
the proposal, since the Fourteenth Amendment has long pro-
vided that no state shall deny to any person the equal protec-
tion of the laws, and that Amendment permits reasonable clas-
sifications while prohibiting arbitrary legal discrimination. If it
were intended to give the courts the authority to pass upon
the propriety of distinctions, benefits and duties as between
men and women, no new guidance is given to the courts, and
this entire subject, one of unusual complexity would be left to
the unpredictable judgments of courts in the form of constitu-
tion decisions.

“Such decisions could not be changed by act of the legisla-

ture. Such a responsibility upon the courts would be doubtless
as unwelcome to them as it would be inappropriate. As has
been stated, however, the proposal evidently contemplates no
flexibility in construction but rather a rule of rigid equality.
This branch of the dilemma is as repelling as the other.”

After analyzing in some detail the laws whose validity
might be jeopardized by the Equal Rights Amendment, the
statement concluded with these observations:

“The basic fallacy in the proposed amendment is that it at-
tempts to deal with complicated and highly concrete prob-
lems arising out of a diversity on human relationships in terms
of a single and simple abstraction. This abstraction is undoubt-
edly a worthy ideal for mobilizing legislative forces in order to
remedy particular deficiencies in the law. But as a constitu-
tional standard, it is hopelessly inept. That the proposed equal
rights amendment open up an era of regretable consequences
for the legal status of women in this country is highly prob-
able. That it would open up a period of extreme confusion in
constitutional law is a certainty.” . ..

SPECIFIC AREAS AFFECTED BY THE EQUAL
RIGHTS AMENDMENT

Time and space preclude me from an attempt to picture in
detail the constitutional and legal chaos which would prevail in
our country if the Supreme Court should feel itself compelled



to place upon the Equal Rights Amendment the devastating
interpretation feared by these legal scholars.

For this reason, I must content myself with merely suggest-
ing some of the terrifying consequences of such an interpreta-
tion,

While the amendment would affect all areas of our society,
I will mention only a few of the specific areas inciuding: the
military, the criminal law, privacy, domestic relations, and pro-
tective labor legislation.

MILITARY

The impact of the ERA on the military will be massive.

The Congress and the legislatures of the various states have
enacted certain laws based upon the conviction that the physi-
ological and functional differences between men and women
make it advisable to exempt or exclude women from certain
arduous and hazardous activities in order to protect their
health and safety.

Among Federal laws of this nature are the Selective Service
Act, which confines compulsory military service to men; the
acts of Congress governing the voluntary enlistments in the
armed forces of the nation which restrict the right to enlist for
combat service to men;and the acts establishing and governing
the various service academies which provide for the admission
and training of men only. There is no question that these laws
will be abolished. As Professor Paul Freund of the Harvard
Law School said, “And so women must be admitted to West
Point on a parity with men; women must be conscripted for
military service equally with men . ..” Professor Phil Kurland
of the Chicago Law School agrees.

The position of the Justice Department and the Defense
Department is that women will be subject to the draft. In a
letter to Senator Bayh dated February 24, 1972, the General
Counsel for the Defense Department, J. Fred Buzhardt, dealt
with some of the problems which would be caused by the
ERA in the military. Mr. Buzhardt said:

“Further, there is the possibility that assigning men and
women together in the field in direct combat roles might ad-
versely affect the efficiency and discipline of our forces.

“On the other hand, if women were not assigned to duty in
the field, overseas, or on board ships, but were entering the
armed forces in large numbers, this might result in a dispropor-
tionate number of men serving more time in the field and on
board ship because of a reduced number of positions available
for their reassignment.

“If this amendment allowed no discrimination on the basis
of sex even for the sake of privacy, we believe that the result-
ing sharing of facilities and living quarters would be contrary
to prevailing American standards.

“Even if segregation of living quarters and facilities were
allowed under the amendment, during combat duty in the
field there are often, in effect, no facilities at all, and privacy
for both sexes might be impossible to provide or enforce.” . . .

A very complete analysis of the ERA’s effect on the mili-
tary was compiled in the Yale Law Journal in April 1971, The
significance of this article that Congresswoman Griffiths has
said that the article “...will help you understand the pur-
poses and effects of the Equal Rights Amendment” and Sena-
tor Bayh has called it a “masterly piece of scholarship.” Thus,
the supporters of the amendment feel that it will have the

following effect on the military and | agree with them. No
clearer or more unique history of legislative intent can be pre-
sented of the amendment and the military because both the
opponents and proponents agree on the amendment’s effect in
this area.

Significant excerpts from the Yale Law Journal whict
supported by the amendment’s proponents are as follows:

1. “The Equal Rights Amendment will have a substantial
and pervasive impact upon military practices and institutions.
As now formulated, the Amendment permits no exceptions
for the military.”

2. “Women will serve in all kinds of units, and they will
be eligible for combat duty. The double standard for treat-
ment of sexual activity of men and women will be pro-
hibited.”

3. “Neither the right to privacy nor any unique physical
characteristic justifies different treatment of the sexes with
respect to voluntary or involuntary service, and pregnancy
justifies only slightly different conditions of service for
women.”

4. “Such obvious differential treatment for women as ex-
emption from the draft, exclusion from the service academies,
and more restrictive standards for enlistment will have to be
brought into conformity with the Amendment’s basic prohibi-
tion of sex discrimination.”

5 “These changes will require a radical restructuring of
the military’s views of women.”

6. “The Equal Rights Amendment will greatly hasten this
process and will require the military to see women as it sees
men.”

7. “A woman will register for the draft at the age of
eighteen, as a man now does.”

8. “Under the Equal Rights amendment, all standar
applied through (intelligence tests and physical examinations)
will have to be neutral as between the sexes.”

9. “The military will clearly have sufficient time during
the period after ratification to make the minor adaptations,
such as the expansion of gynecological services, necessary to
comply with the statute.”

10. “First, height standards will have to be revised from
the dual system which now exists.”

11. “The height-weight correlations for the sexes will also
have to be modified.”

12. Deferment policy “could provide that one, but not
both, of the parents would be deferred. For example, which-
ever parent was called first might be eligible for service; the
remaining parent, male or female would be deferred.”

13. “If the rules continue to require discharge of women
with dependent children, then men in a similar situation will
also have to be discharged . . . The nondiscriminatory alterna-
tive is to allow both men and women with children to remain
in the service and to take their dependents on assignments in
noncombat zones, as men are now permitted to do.”

14. “Distinctions between single and married women who
become pregnant will be permissible only if the same distinc-
tion is drawn between single and married men who father
children.”

15. “Thus, if unmarried women are discharged for preg-
nancy, men shown to be fathers of children born out of wed-



lock would also be discharged. Even in this form such a rule
would be suspect under the Amendment, because it would
probably be enforced more frequently against women. A court
will therefore be likely to strike down the rule despite the
neutrality in its terms, because of its differential impact.”

16. “Under the Equal Rights Amendment the WAC would
oe abolished.”

17. “Women are physically as able as men to perform
many jobs classified as combat duty, such as piloting an air-
plane or engaging in naval operations . . . there is no reason to
prevent women from doing these jobs in combat zones.”

18. “No one would suggest that . .. women who serve can
avoid the possibility of physical harm and assault. But it is
important to remember that all combat is dangerous, degrad-
ing and dehumanizing.”

19. “Male officers are provided a dependents’ allowance
based on their grade and the number of dependents . ..” The
Equal Rights amendment will recognize “the husband of a
female officer . . . as a dependent.”

20. “Athletic facilities will also have to be made available
to women personnel.”

CRIMINAL LAW

Because of different physical characteristics, and health
considerations, and other reasons, legislatures have adopted
some criminal laws which apply to only one sex or the other
or treat men and women differently in some degree. Because
the Equal Rights Amendment will forbid any legal distinctions
between men and women, all existing and future criminal laws
of this nature would be nullified.

As in several areas, a good review of the types of laws that
will be changed by the ERA was discussed in the April 1971
issue of the Yale Law Journal. This article has been cited with

. approval by the proponents of the ERA and the statements
- which I have excerpted should constitute a good example of
what we could expect after passage of the act in the area of
criminal law. The excerpts from the Yale Law Journal are as
follows:

1. “Courts faced with criminal laws which do not apply
equally to men and women would be likely to invalidate the
laws rather than extending or rewriting them to apply to
women and men alike.”

2. “Courts will most likely invalidate sodomy or adultery
laws that contain sex discriminatory provisions, instead of
solving the constitutional problems by extending them to
cover men and women alike.”

3. “Seduction laws, statutory rape laws, laws prohibiting
obscene language in the presence of women, prostitution and
‘manifest danger’ laws ... Equal Rights Amendment would
not permit such laws, which base their sex discriminatory
classification on social sterotypes.”

4. “The statutory rape laws, which punish men for having
sexual intercourse with any woman under an age specified by
law . .. suffer from a double defect under the Equal Rights
Amendment.”

5. “To be sure, the singling out of women probably reflects
sociological reality . . . Likewise, in this society, the bad repu-
tation and illegitimate child which can result from an improvi-
dent sexual liaison may be far more ruinous to a young
woman’s psychological health than similar conduct is to a

young mans. But the Equal Rights Amendment forbids finding
legislative justification in the sexual double standard . . .”’

6. “Adultery laws also contain sex discriminatory provi-
sions which would be impermissible under the Equal Rights
Amendment.”

7. “Courts may be expected to hold that laws which con-
fine liability for prostitution to women only are invalid under
the Equal Rights Amendment.”

8. “Just as the Equal Rights Amendment would invalidate
prostitution laws which apply to women only, so the ERA
would require invalidation of laws specially designed to pro-
tect women from being forced into prostitution.”

9. “A court would probably resolve doubts about congres-
sional intent by striking down the ...(Federal White Slave
Traffic—Mann Act).”

DOMESTIC RELATIONS LAWS

The common law and statutory law of the various states
recognize the reality that many women are homemakers and
mothers, and by reason of the duties imposed upon them in
these capacities, are largely precluded from pursuing gainful
occupations or making any provision for their financial secu-
rity during their declining years. to enable women to do these
things and thereby make the existence and development of the
race possible, these state laws impose upon husbands the
primary responsibility to provide homes and livelihoods for
their wives and children, and make them criminally responsible
to society and civilly responsible to their wives if they fail to
perform this primary responsibility. Moreover, these state laws
secure to wives dower and other rights in the property left by
their husbands in the event their husbands predecease them in
order that they may have some means of support in their
declining years.

If the Equal Rights Amendment should be interpreted by
the Supreme Court to forbid any legal distinctions between
men and women, it would nullify all existing and all future
laws of this kind.

As with the military, a good analysis of what the amend-
ment will accomplish in the area of domestic relations was set
out in the Yale Law Journal which has been fully endorsed by
Congresswoman Martha Griffiths and other proponents of the
ERA. As I have stated earlier, no clearer legislative intent can
be presented because I agree with the amendment’s propo-
nents that the ERA will have the following effects.

Significant excerpts from the Yale Law Journal which is
supported by the proponents of the ERA in the area of domes-
tic relations are as follows:

1. “The Equal Rights Amendment, continuing this trend,
would prohibit dictating different roles for men and women
within the family on the basis of their sex.”

2. “Thus, common law and statutory rules requiring name
change for the married women would become legal nullities.”

3. “These states could conform to the Equal Rights
Amendment by requiring couples to pick the same last name,
but allowing selection of the name of either spouse, or of a
third name satisfactory to both.”

4. “The Amendment would also prohibit the states from
requiring ‘that a child’s last name be the same as his or her
father’s, or from requiring that a child’s last name be the same
as his or her mother’s.”



5. “In ninety percent of custody cases the mother is
awarded the custody. The Equal Rights Amendment would
prohibit both statutory and common law presumptions about
which parent was the proper guardian based on the sex of the
parent.”

6. “Physical capacity to bear children can no longer
justify a different statutory marriage age for men and
women.”

7. “Mere estimates of emotional preparedness founded on
impressions about the ‘normal’ adolescent boy and girl are
based on the kind of averaging which the Equal Rights Amend-
ment forbids.”

8. “The Equal Rights Amendment would not permit a
legal requirement, or even a legal presumption, that a woman
takes her husband’s name at the time of marriage.”

9. “A court would do away with the rule that refusal to
accompany or follow a husband to a new domicile amounts to
desertion or abandonment.”

10. “A husband would no longer have grounds for divorce
in a wife’s unjustifiable refusal to follow him to a new home.”

11. “The traditional rule is that the domicile of legitimate
children is the same as their father’s...The Equal Rights
Amendment would not permit this result.”

12. “In all states husbands are primarily liable for the sup-
port of their wives and children . . . the child support sections
of the criminal nonsupport laws . ..could not be sustained
where only the male is liable for support.”

13. “The Equal Rights Amendement would bar a state
from imposing greater liability for support on a husabnd than
on a wife merely because of his sex.”

14. “Two different systems have been adopted in the
United States for distributing property rights within a
family—the community property system and the common law
system . .. As both systems currently operate, they contain
sex discriminatory aspects which would be changed under the
Equal Rights Amendment.”

15. “Under the Equal Rights Amendment, laws which . . .
favor the husband as manager (of community property) in any
way, would not be valid.”

16. “All states except North Dakota and South Dakota
give women a nonbarrable share in her husband’s estate, but a
number of states fail to give the husband a corresponding legal
claim in his wife’s estate ...the discriminatory laws would
either be invalidated or extended.”

17. “A court could invalidate (many grounds for divorce)
without doing any serious harm to the overall structure of the
states’ divorce laws ... These are pregnancy by a man other
than husband at time of marriage, nonsupport, alcoholism of
husband, wife’s unchaste behavior, husband’s vagrancy, wife’s
refusal to move with husband without reasonable cause, wife a
prostitute before marriage, indignities by husband to wife’s per-
son, and willful neglect by husband.”

18. “Like the duty of support during marriage and the
obligation to pay alimony in the case of separation or divorce,
nonsupport would have to be eliminated as a ground for di-
vorce against husbands only .. .”

19. “The laws that grant a husband a divorce because at
the time of marriage he did not know his wife was pregnant by
another man would be subject to strict scrutiny under the
unique physical characteristics tests.”

20. “The Equal Rights Amendment would not require that
alimony be abolished but only that it be available equally to
husbands and wives.”

21. “The laws could provide support payments for a parent
with custody of a young child who stays at home to care for
that child so long as there was no legal presumption that the~
parent granted custody should be the mother.”

22. The ERA could require “for maintenance to be paid
from one spouse to the other if the spouse seeking mainte-
nance lacks sufficient property to provide for %is reasonable
needs and is unable to support himself through appropriate
employment.” . ..

RIGHT TO PRIVACY

I believe that the absolute nature of the Equal Rights
Amendement will, without a doubt, cause all laws and state-
sanctioned practices which in any way differentiate between
men and women to be held unconstitutional. Thus, all laws
which separate men and women, such as separate schools, rest-
rooms, dormitories, prisons, and others will be stricken. Also,
men and women will be thrown together with no separation
on the grounds of sex in the military.

The proponents of the ERA mention that the Constitu-
tional right to privacy will protect and keep separate items
such as public restrooms; however, this assertion overlooks the
basic fact of constitutional law construction: The most recent
constitutional amendment takes precedence over all other sec-
tions of the Constitution with which it is inconsistent. Thus, if
the ERA is to be construed absolutely, as its proponents say,
then there can be no exception for elements of publically
imposed sexual segregation on the basis of privacy between
men and women.

Even assuming the very unlikely result that privacy will
allow segregation of the sexes in places like the military, Fred
Buzhardt, General Counsel of the Defense Department, men-
tioned the physical impossibility of providing this always in
the military. Mr. Buzhardt said:

“Even if segregation of living quarters and facilities were
allowed under the amendment, during combat duty in the
field there are often, in effect, no facilities at all, and privacy
for both sexes might be impossible to provide or enforce.”

Professor Paul Freund of the Harvard Law School testified
about this matter before the Senate Judiciary Committee in
1970. After stating that the amendment would be absolute,
Professor Freund said that it would follow that the ERA
“would require that there be no segregation of the sexes in
prison, reform schools, public restrooms, and other public
facilities.”

Professor Phil Kurland, Editor of the Supreme Court Re-
view and a Professor of Law at the University of Chicago Law
School stated before the Judiciary Committee:

Senator Ervin. The law which exists in North Carolina and in
virtually every other state of the Union which requires sep-
arate restrooms for boys and girls in public schools would be
nullified, would it not?

Professor Kurland. That is right, unless the separate but
equal doctrine is revived.

Senator Ervin. And the laws of the states and the regula-
tions of the Federal government which require separate rest-




rooms for men and women in public buildings would also be
nullified, would it not?

Professor Kurland. My answer would be the same.

As Professors Freund and Kurland indicate there is no
qualification of the ERA for the privacy of women just as
there will be none for the draft or protective labor laws.

A few examples in our society where the privacy aspect of
the relationship between men and women would be changed
are:

1. Police practices by which a search involving the removal
of clothing will be able to be performed by members of either
sex without regard to the sex of the one to be searched.

2. Segregation by sex in sleeping quarters of prisons or
similar public institutions would be outlawed.

3. Segregation by sex of living conditions in the armed
forces would be outlawed. This includes close quarter living in
combat zones and foxholes.

4. Segregation by sex in hospitals would be outlawed.

5. Physical exams in the armed forces will have to be
carried out on a sex neutral basis.

There are, of course, numerous other examples which flow
from the absolute nature of the Equal Rights for Women
amendment.

THE RADICAL EFFECT OF THE EQUAL
RIGHTS AMENDMENT ON THE
AMERICAN SOCIAL STRUCTURE

... Professor of Neurology at the Yale Medical School, Dr.
Jonathan H. Pincus, has asked the following question: “Is the
Equal Rights Amendment to be the Tonkin Gulf Resolution of
the American social structure?” In a statement in opposition
to the ERA, Dr. Pincus goes on to answer his question in the
affirmative, and in his discussion he sheds some real light on
. the radical changes which will be made in our social structure.

At the present time in all states husbands are primarily
liable for the support of their wives and children but, as Repre-
sentative Griffiths’ approved article in the Yale Law Journal
states, “The ERA would bar a state from imposing greater
liability for support on a husband than on a wife merely
because of his sex.” Dr. Pincus is very concerned about the
effects of this removal of a husband’s responsibility. Dr. Pincus
said:

“It seems to me that the removal of legal responsibility
from a man for supporting a family, giving the family a name
and protecting his daughters from the sort of influences the
US. Army might have in store for them before marriage is
likely to have some effect on the manner in which men relate
to their wives and children and vice versa; those traditional ties
will be weakened.”

Dr. Pincus feels that “a solid happy family life is the foun-
dation of mental health and happiness,” and as to the effects
of the ERA on this family life, he goes on to state:

“I would predict that the Equal Rights amendment and
many of the other goals of its proponents will bring social
disruption, unhappiness and increasing rates of divorce and
desertion. Weakening of family ties may also lead to increased
rates of alcoholism, suicide and, possibly, sexual deviation.”

Whether or not one agrees with the predictions of Dr.
Pincus, I believe he is asking very genuine questions which
should be discussed before the Constitution is amended.

Before we begin tinkering with the very subtle mechanisms of
family relationships and social responsibilities, should we not
consider that we might in fact be passing a Tonkin Gulf Reso-
lution of the American social structure?

While I believe that any unfair discriminations which the
law has created against women should be abolished by law, 1
have the abiding conviction that the law should make such
distinctions between them as are reasonably necessary for the
protection of women and the existence and development of
the race.

I share completely this recent observation by Mr. Bernard
Swartz: “Use of the law in an attempt to conjure away all the
differences which do exist between the sexes is both an insult
to the law itself and a complete disregard of fact.”

The late Justice Felix Frankfurter, in an eloquent statement
in the New Republic magazine many years ago put it a dif-
ferent way. Justice Frankfurter said:

“Only those who are ignorant of the nature of law and of
its enforcement and regardless of the intricacies of American
constitutional law, or indifferent to the exacting aspects of
woman’s industrial life, will have the naivete or the reckless-
ness to sum up woman’s whole position in a meaningless and
mischievous phrase about ‘equal rights’.”

Let us consider for a moment whether there be a rational
basis for reasonable distinctions between men and women in
any of the relationships or undertakings of life.

When He created them, God made physiological and func-
tional differences between men and women. These differences
confer upon men a greater capacity to perform arduous and
hazardous physical tasks. Some wise people even profess the
belief that there may be psychological differences between
men and women.

To say these things is not to imply that either sex is supe-
rior to the other. It is simply to state the all important truth
that men and women complement each other in the relation-
ships and undertakings on which the existence and develop-
ment of the race depend.

The physiological and functional differences between men
and women empower men to beget and women to bear chil-
dren, who enter life in a state of utter helplessness and igno-
rance, and who must receive nurture, care, and training at the
hands of adults throughout their early years if they and the
race are to survive, and if they are to grow mentally and spir-
itually. From time whereof the memory of mankind runneth
not to the contrary, custom and law have imposed upon men
the primary responsibility for providing a habitation and a
livelihood for their wives and children to enable their wives to
make the habitations homes, and to furnish nurture, care, and
training to their children during their early years.

In this respect, custom and law reflect the wisdom em-
bodied in the ancient proverb that God could not be every-
where, so he made mothers. The physiological and functional
differences between men and women constitute the most im-
portant reality. Without them human life could not exist.

For this reason, any country which ignores these differ-
ences when it fashions its institutions and make its laws is
woefully lacking in rationality.

Our country has not thus far committed this grievous error.
As a consequence, it has established by law the institutions of
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marriage, the home, and the family, and has adopted some
laws making some rational distinctions between the respective
rights and responsibilities of men and women to make these
institutions contribute to the existence and advancement of
the race.

It may be that times are changing and more and more
women will leave the home to compete in the business and
professional community. However, I would like to call the
Senate’s attention to the remarks of Professor Phil Kurland of
the University of Chicago Law School on this point. He said:

“Times have changed in such a way that it may well be
possible for the generation of women now coming to maturity,
who had all the opportunities for education afforded to their
male peers and who had an expectation of opportunities to
put education to the same use as their male peers, to succeed

in a competitive society in which all differencesin legal rights
between men and women were wiped out. There remains a
very large part of the female population on whom the imposi-
tion of such a constitutional standard would be disastrous.
There is no doubt that society permitted these women to

come to maturity not as competitors with males but rather as.

the bearers and raisers of their children and the keepers of
their homes. There are a multitude of women who still find
fulfillment in this role. In the eyes of some, this may be un-
fortunate, but it is true. It can boast no label of equality now
to treat the older generations as if they were their own chil-
dren or grandchildren. Certainly the desire to open opportuni-
ties to some need not be bought at the price of removal of
legal protections from others.” ...

Reprinted from the Congressional Record, March 22, 1972.
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I am the Kansas Province Director for the National Council of Cath—
olic Women, a federation of local, diocesan, state and national or—
ganizations whose combined membership totals ten million women. I

am here today as a representative of the Catholic women of Kansas,
speaking in favor of the resolution to rescind the vote Ffor the Equal -
Rights Amendment.

For 54 years NCCW has consistently supported legislation that safe-
guards womens right's, including the 1963 Equal Pay Act, The Civil
Rights of 1964, and the Equal Opportunity Act of 1972 which forbids
discrimination in every aspect of employment, including hiring, pay
and promotions.

It is precisely because of our concern for women's rights that the
National Council opposes the Equal Rights Amendment. They agrce with
eminent constitutional auwthorities that the Amendment will take away
far more important rights than it will ever give.

Professor Paul IFreund, of the Harvard Law School states, "That the
proposed Equal Rights Amendment would open an era of regrettable
consequences for the legal status of women in the country is highly
probable. That it would certainly open up a period of extreme oon—
Tusion in Constitutional Law ig a certainty! The Amendment expresses
noble sentiments, but I am afraid it will work much mischief in its
actual application. It will open a Pandora's box of legal complica-
tions.

"If anything about the Amendment is clear, it is that it would trans—
form every provision of law concerning women into & constitutional
issue to be ultimetely resolved by the supreme Court. Ivery statutory
end common law provision dealing with the manifold relations of women
in society would be forced to run the gauntlet of attack on constitu—
tional grounds,

"The purpose and effect of the Amendment will be to destroy forever
the right of Congress and of the 50 States to pass any law that
differentiates in any way between males and females,"

Professor Philip Kurland of the University of Chicago Iaw School de-—
clares, 'It is a demand for unisex by constitutional amendment!'.

safeguards now contained in statutory and common law would be wiped
out. According to an article in the YALE LAW JOURNAL of April 1971,
concerned with the consequences of the Equal Rights Amendment, there
would be drastbtic changes in many areas:

MILITARY SERVICE

"A woman will register for the draft at age cighteen,
a8 a man now doés ... women will serve in all kinds

of units and they will be eligible for combat duty ...
neither the right to privacy nor unique physical
characteristics Justifics differelt treatment of the
sexes with respect to voluntary or involuntary service.,"

contvd



Page two
TESTIMONY - FPEDERAL AND STATE AFPAIRS COMMISSION

DOMESTIC SERVICES

"In all stat s husbands are primerily liable for
the support of their wives and children. The
child support sections of the criminal nonsupport
laws ... could not be sustained where only the
male is liable for support.”

CRIMINAL LAW

"The Equal Rights Amendment would not pgrmit such

laws (seduction, Statutory rape laws, prostitution,

‘etc.) which base their sex discriminatory classifica-—

tion on social stereotypes. Courts would generally

strike down these laws rathefyfxtend them to men."
hen

PROTECTIVE LABOR LAWS

"Under the Lqual Rights Amendment, courts are nosb
likely to find any justification for the continuation
of such lawg."

Mrs. Laurel Burley, a librarian at the University of California,
who made an indept study of the conscquences of the ERA on labor
laws providing advantages to workingcless women states, "The magor
danger o.. lies in the fact that it would in one swoop invalidate
all protective legilslation enacted by the States to protect women
from exploitative employers.!

In testimony before the Senate Judiclary Subcommittee in 1970, the
APL~CIO Legislative Director, Andrew J. Biemiller, voiced Lakor'sg
long-standing opposition to the '‘essentially negative Amendment'.

Mr. Biemiller testified that the practical effect of the Amendment
could wipe out State lebor standards that apply specifically to
wonen rather than to accomplish extension of coverage to men. He
contended that the Amendment created no positive law in itself to
combat discrimination against women.,

In May 1970, Mrs. Norman Polda, then President of the National
Council of Ca tholic Women, testified in opposition to the Equal.
Rights Amendment. She requested that the following statement based
on resolutions passed at the Coanventions of the National Council of
Catholic Women be entered in the record of the hearings of the
Senate Judiciary Sub-~Committee in Washingtbon:

"Again we strongly relterate our opposition to the
proposed Equal Rights Amendment to the U., S. Constitu—
tion as a threat to the nature of woman which individu-
ates her from man in God's plen Tor His creation.

"Under the guise of equality, the proposed Amendment
would in reality wipe out the many legal safeguards

contid
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that protect woman's position in the family. Under
the proposed Amendment maximum hours and minimum
wage laws for women, widows' allowances, alimony
and support payments, and the basic responsibility
of man to provide for his family would be placed

in jeopardy.

"Because 1t proposes an idea of womsn foreign to the
Christian concept of woman's co-equal, but individual
dignity with man, and because it would destroy the
legal safeguards women hove secured through the years,
we oppose the Equal Rights Amendment."

We respectfully ask this Committee to consider and o accept this
Regolution to rescind the vote on the Egual Rights Amendment so
it will not become a part of the Constitution of the United States.

By Pauline Carlson (Mrs. V. A,)
4005 Stratford Road
Topeka, Kansas 66604
272-8326




Catholics
and the

Equal
Rights
Amendment

Pope John XllI noted in Pacemin Terris that “women
are now taking a part in public life” and that “since
women are becoming more conscious of their dig-
nity, they will not tolerate being treated as mere
material instruments, but demand rights befitting a
human person both in domestic and in public life.”

In this context, the many Catholics who support the
Equal Rights Amendment want to clarify their posi-
tions for citizens and legislators in states that have
not yet ratified the amendment.

No official Catholic position exists on the ERA.
Individual Catholics and some Catholic organiza-

tions have taken a broad range of positions on the
ERA.

This brochure represents the views of the growi~~.
number of Catholics who support passage of
EQUAL RIGHTS AMENDMENT.




What the Catholic Church
says about women’s rights

“There is therefore in the Church no inequality on the
basis of race or nationality, social condition or sex
because ‘there is neither Jew nor Gentile, there is
neither slave nor freeman, there is neither male nor
female. For you are all one in Jesus Christ’ [Gala-
tians 3/28, emphasis added].”
#32 Constitution on the Church
Vatican Il

“With respect to the fundamental rights of the per-
son, every type of discrimination, whether social or
cultural, whether based on sex, race, color, social
condition, language, or religion, is to be overcome
and eradicated as contrary to God’s intent [emphasis
added].”

#29 Constitution on the Church in the Modern World
Vatican Il

The purpose of the ERA

The purpose of the amendment is to provide con-
stitutional protection for both men and women
against laws which discriminate on the basis of sex. It
will ensure that both men and women will be treated
as individuals under the law.

Why we need the ERA

The necessary changes in our legal structures can
2 brought about most effectively by a constitutional

amendment. Other routes to reform have not been

working well:

—Women should not have to try to achieve legal

rights on a case-by-case basis.

—The Fourteenth Amendment has not been

adequate in achieving legal equality for women.

—Piecemeal legislative revisions, touted by some as

the cure-all, have been slow and uncertain.

What the ERA will—
and will not—do

The Catholic Church, and Catholics as individuals,
are vitally concerned with responsible parenthood
... home . .. family. We rightly ask, about new laws,
What will they do to these cherished values?

The ERA will enable women—and men—to do what
Pope John talks about: assert rights befitting a
/" man person, in domestic life. It will not impose any
__.arse changes that affect children, home and
family.
1



The Catholic Church, and Catholics as individuals,
are also vitally concerned with human dignity . . . with
the equality of all persons . . . with justice in laws and
administration of laws . . . with fair working conditions
... with a government that makes all these possible.
We rightly ask, about new laws, What will they do to
these cherished values?

The ERA supports these values.
That’s why so many Catholics support the ERA.

How the ERA will affect
the family

The ERA will allow women more options about how
to contribute to the quality of life. NETWORK, a na-
tional organization of Catholic sisters working for
social justice through legislation, points out that this
opening up of possibilities does not threaten the
essential dignity of women. Sister Carol Coston,
0.P., NETWORK, adds, “As women who have em-
braced an alternative life style that has long been
honored in the Church, we are keenly aware of the
need to sustain and support the rights of women to
make choices without arbitrary legal impediments
based on sex.”

James Jennings, an instructor with the Washington
Theological Consortium, bases his support of the
ERA in part on his belief that the ERA can actually
help family life. “I support the ERA because it will be
an important and necessary step in allowing both
women and men to achieve their full potential. Th

growth and development on the part of both husbanu
and wife can only have good effects on family life.”

Msgr. John J. Egan, director of the Institute of Pas-
toral Ministry, Notre Dame University, is not worried
about the ERA’s effect on families. He says, “I be-
lieve that the ERA will allow women complete legal
equality without infringing on their private lives or
family relationships. | think our country needs the
resources of women and therefore should not inhibit
their potential by any legal discrimination.”

Wording of proposed Equal Rights
Amendment

Section 1. Equality of rights under the law shall not be
denied or abridged by the United States or by any State
on account of sex.

Section 2. The Congress shall have the power to en-
force, by appropriate legislation, the provisions of this
article.

Section 3. This amendment shall take effect two ye:
after the date of ratification. g

2



The arrangements that husbands and wives choose
to work out between themselves, about family
matters—child rearing, money management, job de-
cisions, whether to have a new baby orbuy a new car
on credit—will, under the ERA, remain their own
decisions. Such choices will surely be conditioned by
a couple’s cultural, religious and family back-
grounds—but not by the ERA.

In cases of separation or divorce

0O the ERA would strengthen the trend toward mak-
ing the good of the child the chief yardstick in custody
decisions—a trend that most Catholics would regard
as desirable;

O women who need support would be awarded that
support, as in the past.

The ERA and protective
legislation

Some supporters of women'’s rights oppose the ERA
out of well-intentioned but groundless fears that it
might threaten the legal protections for women that
have been built up over the years, especially in labor
laws and welfare.

NOT SO. Itwill extend to men some benefits women
now enjoy, but it will not rob women of any genuine
protections. Rather, it will unmask some “protective”
laws for what they have proven to be: thin disguises
for excluding women from parts of the job market.

Under the ERA, employment would be based on a
~nerson’s capacity to do a job, not on arbitrary rules

at presume that no women can do what any man
can do—laws restricting women'’s hours of work, for
example.

Few would argue against genuinely protective labor
laws—and the ERA will assure that such laws protect
men as well as women. Meanwhile, many Catholics
agree with Sister Mary Luke Tobin, S.L., associate
director of Church Women United and former presi-
dent of the Leadership Conference of Women Re-
ligious, who supports the ERA because “it would
help provide equal pay for ever larger numbers of
women who are heads of families.”

Barbara Brown et al, writing in The Yale Law Jour-
nal, concludes that under the Equal Rights Amend-
ment, courts are “not likely to find any justification for
the continuance of laws which exclude women from
certain occupations. Legislatures which are con-
cerned with real hazards in certain jobs will have to
enact sex-neutral protections (April 1971, p. 929).”

7 Nancy Campbell, visiting professor of law at
._nolic University, affirms that “ERA has no provi-
sions that might be harmful to people on welfare.

3



Welfare laws do not contain sex discriminations. In-
sofar as it would have any effect at all, it would be
helpful, because some provisions of the Social Se-
curity Act are at present discriminatory.” For exam-
ple, today if a woman dies or retires, her widower is
not automatically entitled as a dependent to his
wife’s benefits. Under ERA he would be.

Perspectives on the ERA
from Catholic leaders

Constitutional principles

“We hold that the constitutional principle of equality
for women is just as important as those principles
upholding rights against discrimination because of
religion and race.”

National Coalition of American Nuns

“Ratification of the Equal Rights Amendment would

demonstrate that we are a Nation truly committed to

equality. Ratification would go far toward ensuring

that sex, like other immutable and irrelevant charac-

teristics, plays no partin determining individual worth
or opportunity.”

Rev. Theodore M. Hesburgh, C.S.C.

President, University of Notre Dame

Former Chairman, U.S. Commission on Civil Rights

Chairman of the Board, Overseas

Development Council

The Church’s social teaching

“The passage of the Equal Rights Amendment form.

one of the basic steps toward that equality of oppor-
tunity which makes the just society.”

Rev. William Ryan, S.J.

Jesuit economist and religious writer

Peritus, 1971 Synod of Bishops

Member, U.S. Bishops’ Committee on Social

Development and World Peace

“It seems to me that the passage of the Equal Rights
amendment is a matter of simple justice. Arguments
against it ignore the facts: that experience proves
that current legislation is insufficient to provide re-
dress against the inequities at present built into our
economic system by history and custom; that the
poorest of the poor are women kept indigentby these
inequities; that a large proportion of working women
are single heads of households; that most women
living today will spend 25 years or more in the labor
force, etc. Itis unthinkable that these women shr
continue to be treated as secondary citizens.”
Abigail McCarthy, author

4



“The issue of promoting women'’s rights is basically

an issue of structural social justice. The consistent

social teaching of the Catholic Church calls for the

' opening up of all structures which inhibit freedom of

individuals to lead full human lives. The passage of

the ERA would open up the legal structures which
now discriminate against women.”

Rev. Peter Henriot, S.J.

Jesuit political scientist and theological writer

Member, planning group for U.S. Bishops’

Bicentennial Justice Celebration

Basic human rights

“The United States, as one of the nations which feels

most sophisticated and is listed first among the de-

veloped countries of the world, has yetto offer equal-

ity before the law to half its citizens. This principle has

been declared a basic human right by the United

Nations. | strongly urge that all citizens support the

passage and implementation of the Equal Rights
Amendment.”

Jane Blewett, Catholic laywoman

Press representative, Bucharest

Conference on Population

Rome Conference on World Food

“I support the passage of the Equal Rights Amend-

ment because the present dual system of legal

rights discriminates against half the population of
America.”

Rev. Joseph A. Francis, S.V.D.

President, Conference of Major Superiors of Men

Provincial, Society of the Divine Word

“As Catholic women we respond to the biblical in-

iunction to justice. The Church is expressing its zeal

sjustice in working for a new fundamental law. For

citizens of the U.S.A., the Equal Rights Amendment
is our fundamental law.”

Sister Thomas Aquinas Carroll, R.S.M.

Former President, Leadership Conference

of Women Religious

Delegate, International Union of Superior

Generals of Religious Women

World needs and human potential

“The challenges and solution to the world’s problems
and wounds require the full strength and dedication
of all persons—male and female. The ERA is an
essential condition and prerequisite to allow women,
as well as men, to utilize the full measure of their

personal resources.”
Sister Margaret Brennan, |.H.M.
Consultant to U.S. Bishops’ Committee on
Women in Society and the Church

Legal opinion in support
of the ERA
Bou /'sproponents and opponents of ERA quote from

the April, 1971, Yale Law Journal issue on “The
5



Equal Rights Amendment: A Constitutional Basis for
Equal Rights for Women.” Anti-ERA literature has
often quoted this source out of context.* For the
record, the conclusion of The Yale Law Journal’s
scholarly report strongly favors passage of ERA:

“The transformation of our legal system to one
which establishes equal rights for women under the
law is long overdue. Our present dual system of
legal rights has resulted, and can only result, in
relegating half of the population to second class
status in our society. What was begun in the
Nineteenth Amendment, extending to women the
right of franchise, should now be completed by
guaranteeing equal treatment to women in all areas
of legal rights and responsibilities. We believe that
the necessary changes in our legal structure can be
accomplished effectively only by a constitutional
amendment.”

*The Citizens’ Advisory Council on the Status of Women
has a documented report on the misleading quotes.

For further information

League of Women Voters of the United States
1730 M St., N.W.
Washington, D.C. 20036

Common Cause
2030 M St., N.W.
Washington, D.C. 20036

National Federation of Business and Professional
Women'’s Clubs, Inc.

2012 Massachusetts Avenue, N.W.

Washington, D.C. 20036

Citizens’ Advisory Council on the Status of Women
Room 1336

Department of Labor Building

Washington, D.C. 20210

Catholic organizations which have
endorsed the ERA

Catholic Women for the ERA

Catholic Caucus of the Ecumenical Task Force on Women
and Religion

Las Hermanas

Leadership Conference of Women Religious

National Assembly of Women Religious

National Coalition of American Nuns

NETWORK A

St. Joan’s International Alliance (American Section)
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| The Case Against ERA

roponents of “women’s libera-

tion” will mount a determined
drive in 1875 to win ratification of the
pending Equal Rights Amendment to
the Constitution. Because of legis-
ialive changes resuiting from the No-
vember elections, the efiort may wsil
guCcesd. State legislators would de
well-adviesd, in my own view, to
8iop, loak and listen before they vote
to write this amendment inio the
supreme law of cur land.

The case In favor of ERA has heen
eloguentiy argued both in Congress
and in the 33 states that already have
vated io ratify. In coming months
guch orgsnizations 23 the League of

Women Voters and the Coalition of

Labor Union Women will be lobbying
aard for the proposition. The Na-
tional Federation of Business and
Professional Women's Clubs has
raised $250,000 to finance a profes-
sionally managed campaign in eight
larget states. Ry

As an abstract principle, the idea
that "women should have the same
rights as men” has undeniable politi-
cat appeal. '

The case against ERA has found
ew spokesmen and little organized
effort. Mrs. Phyllis Schiafly's "Stop
ERA Movemsnt” is long on spunk
but short on numbers. The opposi-
tion case merits a thoughtiul hearing.
i the opponents’ view. the amend-
ment—atiractive ag it seems at first
glance—is (1) unnecessary, (2} un-
certain and (3) undesirsbie. Thess
argumenis cannot bs dismissed out
of hand.

Thiz amendment would write into
ihe Constitution a single laconic sen-
tence: “Equality of rights under the

iaw shali nat be denisd or abridged

by the United States or by any state’

on account of sex.” if it is ratified by
38 states. the amandment would be-
come operative two yoars later. Two
siatos (Nedbreska and Tennsssee)
have ratified but hava attempted tlo
rescind their approval. These rescis-
sions prebably are In vain, Whila the
Supremsa Court never has tackied the
Question squarely, the Court indi-
cated in Leser v. Garnelt (1822} and
again in Coleman v. Mifler (1838) that
once a stets's ratification 8 certified
officially, judicial chatiengs, at feast,
t2 not kely (o succeed.

In any svent, whether five mors or
‘soven more siates ave nesded, pro-

ponents arme looking @ North Caro-
fina, North Daketa, Hinois, Missouri,
Florida, Indiana, Nevads, Oklzhoma
and Arizons in the coming yesr. They
have reasun o be hopeful. In North
Caroline six siate Ssnators who once
voied No on ERA hewve loat their
seats; 20 have ¢ight members of the
North Carciina Mouse. in MNorth Da-
kota, whers Democrats command
solid majorities in both houses, pro-
ponents believe they can count 32 of
the 50 state Ssnators and 55 of the
102 state Representatives. in (lingis,
four legisiators who are anti have
been repliaced by cendideies pledged
to vote in favor of ratificstion. in Ais-
saurt, Democratic caucuses indicate
strong sentiment for approval.

In the face cf this apparent trend,

.Oppenents interpose their three-point
_ case: :

.s The emendmeni i unnecessary.
4t is & sound proposition that con-
stitutional amendment should be

viewed as a political act of last re
sort. Ordinary statutes come and go
Supreme Court decisions can be
modified or reversed; but the pend
ing Equal Rights Amendment, onct
ratified, is there 10 stay. if tims shoulc
demonstrate the uawisdom or the
undesirability of ERA, only & monu-
mental eflort could achieve its repeal.
Ratification is radice! surgery. if any
other effective way can be found to
curg 8 political illness, surely ths
alternatives cught first to be tried.

Such sltsrmative remadies alread;
are being applied. The principal com-
plaint of the women's iiberationists
goes to discrimination in empicy-
ment. But Congraes already has pro-
hibited discrimination in empioyment
by reason of ssx. The Equal Emgioy-
mant Opportunity Commisalen lebors
unceasingly to enforco the law. Over
the pasmt 10 yeers tho federal statute
that established EEOC has produced
e virtual revoivtion in smployment
practices, end the federal statute has
tgen echoed in scorse of remsdiai
statutes at the state ievel. One by
one, outdated stlate lawz are baing
repaaled.

Doubtless, many women stift suffer
discrimination in empioyment, but
their problems, for the most part, are
not matters of law but rather of law
enforcement.

Case by case, the Supreme Cour!
siowly 8 writing ERA into the Con-
stitution anyhow. In Reed v. Read the

* Court in 18971 nuilified an Idaho pro-

bate law which said that in ihe ad-
ministration of certain estates,
“males must bs preferred fo fe-
malea.” Without a dissenting vota,
the Count held the law void: “The
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to the Constitution can be avcided.

aruitrary preference cannot stand in
the face of the Fourteenin Amend-
ment's command ti:at no stais deny
the egual protect:on of the laws (G
any person within its jurisdiction. . . .
To give a mandatory preference o
meinbers cf cither sex over mem-
bers of the other . . . is to make the
very kind of arbitrary legisiative
choice forbidden by the Equal Pro-
tection Clause.™

in 1872 the Court butfressed s
pesition. In one case. the Court for-
rade Massachusal!'s (o ciscrminale
against single persons. in ancther, it
vated c:ghl to cne against a Lousi-
ara law discriminating .gainst lle-
sitimaie chicren. In a third, it aulli-
fied oo Hlnois child cusiody iaw In
the spring of 1973, Mr. Jusiice Bren-
nan weote the Court's eighi-lo-one
decisior, in Frontiero v. Richargson,
having {3 2o with uncgua! pay. al-
lxeances for women in the zrmed
forces. Ciaasificalicns bassd upon
sex, smd ineg Court g thherentiy
suspech.”

Th's judic-ai trend continues. The
C-unt has prehibiled rewcspapers
from using sexual cizesdicanons for
“heln wanted” 271s. it has prchibited
schoot heards from  discriminating
against pregnant teachers. in Jdune
cf 1873 the Court put an end to un-
ejuatl pay for men and women -
sgzefors in @ glass manufactunng
company. Durnng ils current term,
the Tourt will consiger @ challonge
I3 a Navy roguiation ihat discrimi-
nztes Lotweon msde and female offi-
cers. The Court will review a Utah
state’e that Gxes the age of minorit
at i3 for women and 21 for men. The
Couri also wi!l consider another Uizh
statute. this one dealing with child
cuslody. thal provides a “naturai pre-
aumpi.on that the mother is Hesf suit-
€O W cary tor young chitdren” Court
vbser.as  are  contident that the
frends deveioped in Reed and Fron-
{rers vl oo purswed. :

The poirt s that by leg:slative en-
actmert aind by court decis:on, most
of tha wgcus ond unwerranted dis-
criminzhaon 230inst women can be
corrented. I the point s well taken,
the raz-2al surgery ¢of an amerdment

2 The amendmen: is uncertain.
« More than a hundred years have
passed sinca there has been a con-
gtitutional amendment as vague and
ambiguous as the pending ERA. As
it now stands, the Constitution, when
it speaks of “rights,” spezks almost
without exception in specific terms:
There is the right of the peopls
czaceadly to asszmble, the right of
the peopie to keep and Lesr arms,
the right of the peogls to be secure
against unreasonable searches and
SEIZLTOS.

We know of the right 10 a speedy
and public {rial and the right to triai
by jury. The Fifieenth, Ninctsenth and
26th Amendments deal with the night
to vote

But as a matter of iaw—as a matter
of actual applicztion—what is meant
by & constitulional commandment
that “equalily ot rights under thg
‘aw’ shall not be danies or abridged
an account of sex? No one knows.
Vehat is “right"? It is a lofty and re-
sounding wovs, erdwmany linked to
the greal obiects of a free poople—
to the r:ghis of freec press and iree-
dom of :e2iigion, to the nght of an
accused 10 havs counsal. it wa as-
sume thai. in some jurisdiction, faw
requires that employers provide sep-
arate facilities iabeled Men and
Women, what of the effect of this
amendment?

Dzes it creats g right to a door la-
teleg Persons? if 3¢, ERA put a cav-
LSt Construchion on a const-udional
noun that has enigysd more sszisus
meaning.

Whatever these nighis may be,
ERA says that no stale sha!! deny or
cbrigge them. The language siems
irom the first sect:nn of the Four-
teenth Amendmeni. In consniutional
shorthand. we are speawrwig of the
doctiine of “sizte action.” As the
Fourteenth has besn construed over
the past certury, and especially over
the past two decades. the concepis
of "state action” and “pnivate achon’™
rave biurred. The concepts run to-
Qe BT,

It ali the gloss of the Fourteenth

Amendment is i be transferred t
the new ERA. a vast area of pubiic
private actions will be affectec—
guite how, we do not know.

The emendment is undesirabie

- It is & truism that we live unde
the rule of law; it is a deeper truisn
that we ilve under the ruie of
past, for “the law,” at any given mo
ment. 13 the embodiment of all tha
hias gone befoire. The laws that icday
govern prostitution, adultery, chils
custecy. aivarcg, irherinance andg aqae
of consent have ancient roats. Ve
logk 1o the Judeo-Christian ethic. We
d-aw on civilizations and scciclies
long forgstten. By soma rough proc-
ess of divining public opinion, known
2s the uvemocrahe process, we hzve
acguired 3 body of taw—mcluding
faws that ireal! women dJiflerernily
from men—thai mirrors and profecis
our prevaiting political cesires.

This body of custom and tradition,
so far as it involves sexual mares,
cannc! be breated as if # did no:
exist. Peopie cara about these things.
it this were not so, the pesple of
Cocoa Beach, Fla., would nct ha:c
voled !ast November to prohibit io
less bathing by women on the local
teaches. Lawmakers would not have
wrilien iaws providing snecial bene-
fits for women faclory workers, ior
abandcned mothers, for aged wil-
aws. Such laws refiect political end
social reaities. The fegai struclure
is not perfect—of course it is no!
perfect. and of course it constantly
changes—>out ihe basic structure has
been there a long, long tima.

t is hard to beiieve that at a giver

moment in March of 1572, whoen
Congrezs approved the Equal Righis
Amendment and submitted it 12 the
states. the people knowingly were
demandinig that this essentiai s*ric-
tute be destroyed. It seems o me
highly doubptfui tha! the peosple de-
8iz> any such thing as “unisex” in
thetr faw. But it five more states—or
seven—ratify the pending amend-
ment, that :s vhat the people wiij get

S
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STATENENT IN SUPPORT OF PROPOSITION THAT STATES MAY
RESCIND THZIR RATIFICATION OF A CONSTITUTIONAL AMEND-
MENT PRIOR TO RATIFICATION BY THE RCQUIRED TIIREE-FOURTIIS

OF THE STATES

Recently attention has #gain been focused on the question
of whether having oncé ratified a proposed amendment to the u.sS.
Constitution, a state has the poﬁer to rescind its ratification.
Assertions of ERA supporters to thé'contrary. this femains én open

question.

Political Question

In Coleman v. Miller, 307 U.S. 433 (1939), the U.S. Supreme
Court was asked_ic decide this question in the context of an attempt
by the Kansas legislature to rescind ité ratifica}ion of the Child
Labor Amendment. The Court held that the question of the validity of
withdraal or of ratification after rejection is'a ﬂblitical question,
which®is for Congress, and not for the courts, to décide. After
reviewing the history of the adoption of the Fourteenth Amendment and
noting that in that instance where the quespion.arose it was decided

by Congress, the Court dcclared:

: We think that in accordance with this historic
precedent the question of the efficacy of ratifications
by statc legislatures, in the light of previous
rejection or attempted withdrawal, should be rcgarded

g5 sa of

Thoe attnched has Leen prepared fev thao ;cxsonul uJ:

the Meuder requestinz it i conformania with his ciSece
. Ty d T

tions aund i3 not intendod to represeut the opiniou Oi

tho author or thso Congressional Rosearch Sorvicee
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as a political question pertaininy to the political
. departments, with the ultimate aplhorily in thc

°

Congress in the exercise of its control ovcr the
promulgation of the adoption of the amcndment..
(307 U.5. at 450)
The Court has not changed its view of thir aspcct of the "political
question” doctrine sn the years since Colcman. Daker v. CarEr, |
469 U.S. 186, 214 (1962). Ry :

_ Thercfore, on the basis of Cdlcman, if a state's withdfawal
became critical to the adoﬁtion or failure of a Costitutional amcndment,
_.it.would pe entirely within the discretion of Congress to decide -
whefher or not the withdréwal was valid. The decision of Congress would
not be subject to judicial review. Nﬁr would Congress be bound by the

decisions of previous Congresses on the question. . However, an analysis

of previous treatment of this question by Congress is of intercst.

B

Adoption of the Fourtccnth~Amendment

e

Botthhio and New Jerscy ratified the Fourteenth Amendmcnt
and then passed resolutions rescinding their ratification. The legis-
latures of Georgia, North Carolina, and South Carolina initially rejecged
the Amendment. llowever, pursuant to the Act of March 2, 1067, 14 Stat.‘
428, their governmecnts werc reconstitutgd..and the new legislatures
ratified the Fourtecnth fmendment. Thus, the adoption of the Fourteenth
Anmendment raised both the question of the validity of withdrawal of
ratification and the question of the validity of ratification following

rejection, Upon the request of Congress, on July 20, 1861, the Secrelaty
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of State (who they had the responsibility to receive notice of ratifj-

Cation frop the states and to Proclaim the adoption of constitutiona)

(15 Stat, 707)

Acknowledging his lack of authority ¢, decide doubtfyj questions, tpe

ZSecretary of State, therefore, Certified that

effect, notwithstanding the Subsequent resolutions
of the legislatures of those States, which Purport -
to withdray the consent of said States from sycp
ratification, then the aforesaig amendment has

"three-fourths and more of the Severa; States of the Union, and declareq

that the Fourteenty Amendment was thereby ratified, op July 28, the

ot o,

"N wy .,

hha 2y ' o,

AT o
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'Secrctary of State proclaimed that the Fourteenth Amendment was part

of the Constitution, 15 S?at. 708. Included in his 1ist of states thich
had ratified were Ohio, New Jersey, North Carolina, South Carolina and
Georgia (which had ratified on July 21).

Value of the Adoption of the Fourteenth
‘Amendiment as Historical Precedent

The Court in Coleman assumed that the Congressional action
with regard to the Fourteenth Amendment was a decision on the merits én
the validity of withdrawal. The Court éccepted this decision as a »
political one not subject to review; however, close analysis of the
Congressional action raises serious doubts as to what Congress actually
did decide. \

The dispute over whether the Fourteenth Amendment had been
duly ratified also involved the issue of whether the seceding states
should bé counted fof purposes of ratificatibn.l/' In.January. 1868,
members of both Houses had introduced resolution; to the effect that
the seceding states should not be.counted for purposes of ratification
or for determining the number of ratifications needed for the amendment
Lo be adopted since they had taken themselves out of the union and were

~to be governed at the sufferance of Congress until réadmitted to cqual

status. Cong. Globe, 40th Cong., 2d Sess. 453, 475 (1868). At that

time 22 states had ratificd, and nonc had yet attempted to withdraw,

1/ See Corwin and Ramscy, "The Constitutional Law of Constitutional
Amendment, ™ 27 Notve Dame Lawyer, 185, 201-204 (1951).
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After Ohio attempted to withdraw its ratification, Senator Sumner

-arqgued that the action of Ohio had no effect since the amendment had

already become a part of the Constitution.

This amendment was originally proposed by a
vote of two thirds of Congress, composed of the
representatives of the loyal States. It has now
been ratified by the Legislatures of three fourths
of the loyal States, being the same States which
originally proposed it, through their reprcsentatives
in Congress. The States that are competcnt to propose
a constitutional amcndment are competent to adopt it. A
Both ‘things have been done. The required majority fi
in Congress have proposed it: the required majority
.of States have adopted it. Therefore I say this
resolution of the Legislature of Ohio is brutem

fulmen--impotent as words without force.
(Id. at 877)

If the ten states of the Confederacy were not counted, only 20 states

" would have been required to ratify, and thi§ number had been reached

without counting Ohio and New Jersey. 4 | A

In an exchange with Sumner, Reverdy Johnson argued that a

state could withdraw its ratification at any time before an amendment

was adopted. _ : } y

Pl
4 .l,_suppoﬂng the ariendment not to have been adopted
- 1y 1npresiion is that thev can withdraw; . . . ] look
upon what the Stites do preliminary to a decision of a ma-
e } jority which, v.ken made, makes the amendment pronosed
2 part of the Cor«iitution as 3 mere promise'or undcrt:xk}ng
that cech will asseat when the others are ready to asscn; but
that the dav after the assent ix eiven, or at any periol ’ﬁub-
sequent 1o the niving of the assent, if the ‘State u«cn.lin"
t:xnli.s1 that ;J! 01s made a mistake, and that the Cnn:;i:n!io;
should net bs amended i ‘ay i i
Bt Y cnded in the way proposed, it may with-

(1d. at 878)
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The resolution which Congress ffnally passed on July 21 went
to the floor without any committce reports. It was approved by the'
Senate without debate and without a record Qote. In the louse, passage
éas by yea and nay vote also without debate...Thé lack.of debate in
» either House and the lack of committee reports make it impossible
g to determ1ne preclsely what Congress had in- m1nd in pa351ng the resolution.
" Although the resolution listed a}; 29 states. it also referreq to this
nunber as "three-fourths and more" of the'staiés.__ihe resolution di&z
not specifically answer the question of tﬁe.véiidity of withdrawal
. or of ratification after rejection.. The-faét thaf Congress did not
act until there were further ratificatidns:would be consistent with
either a rejection by a majofity of Congress of_Sumner's view that the
~~ates of the Confederacy should not be counted for purposes of ratification,
‘or an acceptance of Johnson's view that a sfaie could revoke its assent
.at any time before the amendment Qas adopted.

The turbulent Reconstruction political situation was reflected
in fhe desire of many members of Congress to get the Fourteenth Amendment
adopted as quickly as possible. Even those in the majority who disagreed
about the validity of withdrawal and ratification after rejection were
anxious to declare the amendment adopted. Thus, the resolution may have
been deliberately vague to allow a majority of members to agree on the
conclusion without necessarily accepting a particular theory on the

question of withdrawal,
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Adoption of the Fifteenth Amendment

That the action of Congress with respect to the Fourteenth
Amendment was not regardcd as an unequivocal decision on the question
is indicated by the history of the adoption‘of the Fifteenth Amendment.
Ohio ratified that amendment afteg first rejecting it, and New York

attempted to withdraw its ratification. Although the question was

debated in Congress, no mention was made of Congress® action in adopting -

the Fourteenth Amendment. _Cong..Globé 41st Cong. 2d Sess. 1477, 1479:
Although a resolution similar to the one which was passed regarding'the
'Fourteenth Amendment was introduced in the Senate, it never reached a
vote. The Secretary of State proclaimed the adoption of_the Fifteenth
Amendment only after two more states had ratified it. The proclamation
listed both as havinélratified, although it noted New York's resolution
to withdraw. Cong. Globe, 4lst Cong.l 2d Sess. 2290 (1370).

At the time the Fifteenth Amendment was under consideration,

a bill was introduced which would have declared any attempt at revocation

of a state's ratification‘null and void. The bill passed the House, but
diéd in the Senate after‘being reported unfavorably by the Judiciary
Committee. Cong. Globe, 41st Cong., 2d Sess. 5356(1870), Cong. Globe,
41st Cong.. 3d Sess. 1381 (1871). A similar joint resolution had

earlicr died in the Senate. Id. at 3971.

VAN
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Other Considerations

} Since Congress has never squarcly decided this question, and
in any case its past treatment of the question would not be binding,
Congress is free to take into account whatever factors . it deems relevant
in resolving the issue of the validity of withdrawal. s

One considefation ie suggeeted_byvthe Court in Q;;;gg_v.iglgig.
256 U.S. 368 (1921). Thae casc said_teet_itiis a poliey'of Article vV
that ratification should "reflect the will.of'the people in el1 sections

at relatively the same peiiod." Thus, if the "will of the people” is to

be fairly reflected, Congress in deciding whether an amendment has been

adopted should take into account public sentiment as indicated by CILIReR

either withdrawal or ratification after‘rejection. _

: 0 /')

s fe O LA

; larcia A. Rotunda g )
Legislative Attorney

v American Law Division
" March 15, 1973
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1972, when they agproved an amendment to the Maryland Constitution which had the same

eral IRé--Yeguality of rights uncer the lew shall not be gbricged
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the new legisliature convened in Jan-

vary, 1973, Sen. Newton I. Steers, Jr., introduced 52 laws into the General Assembly to

o

(2]

bring Maryland's laws into conformity with the new Maryland ZRA.

creeted with such new bills as SE 353 which mekes a

o+

The wemen in Haryland were
wife criminally lisble for the support of her husband. SE 355 mekes & wife lisble
debts, even if he has deserted her and she has children to support. SE 396 deletes
the present protection of a wife'!s property from the debts of her husband. Sb 3L3
equalizes alimony so that a wife can be reguired to pay elimony to
S5 393 authorizes the court to require a2 wife to meke weekly support payments to her
husband and children. SB 287 mekes women automatically vart of the state militis
with no exemptions orovided for pregnent women or women with smell children and no
orovision made for separabe barracks or facilities.

We think the small percentage of women who are sromoting the IZRA can achieve any
and 211 of the rights they are seeking under the present laws and they have every right
to lobby for individual rights. However, we do not think they have a right to speak

all women or to lobby for mandatory legislation through 2 law thet would teke away

H‘g

perscnal rights of other women.

I would like to gquote from Dr. Jonathan H. Pincus, professor of Jeurolcgy at the
Yale Medical School: "I would oredict that the Equal Rights Amendment and many of the
other goals of its proponents would bring social disruption, unhappiness and increasing

rates of divorce and desertion. Weakening of femily ties may also lead to increased

=

o .

rate of alccholism, suicide, and possible sexual deviation.® If any of you have studied
the causes of delinquency, I believe you will agree that maritsl troubles, broken homes,

N

etc., are 2 major factor in bringing on these problems. We have enough delinguency,




enough crime, without adding to the sroblem with an ERA amencment which would force

< =)
. er> s
women oult of the home into the zlready too crwoded emoloyment dicture.
T

would appreciate your considerstion of the points that I have aresented, and

|

I want to thank you for the cpportunity of allowing me to present them.

irs., Cap C. strelt
Downs, Kansas



STATEMENT
by
Clyde Schinnerer
Scott City, Kansas

at the hearing of the
Committee on Federal and State Affairs
Topeka, Kansas
February 5, 1975

concerning
HCR 2009, a resclution to rescind HCR 1155, concerning
the Equal Rights Amendment (ERA)

* ok %k ok ok

Mr. Chairman, my name is Clyde Schinnerer of Scott City, Kansas,
where I own and operate a farm, and I am appearing to urge this
committee's support of HCR 2009, a resolution to rescind HCR 1155.
I believe the ERA has many inherent dangers that most people have
not considered, only now the people who would ke affected are be-

ginning to understand the magnitude of what is being proposed.

One very serious matter would be the continued separation of church
and state. There are many religious bodies who still adhere to the
Biblical doctrine that only men are to be preachers and elders.

(1 Timothy 2:11, 123 3:23 Titus 1:5, 6). It would be a vielation
of the principle of church and stete and certainly this proposed
fmendment would take precedence over any previous amendments that
conrlict with it. Senator Sam Ervin, Jr., former U.S. Senator and
noted constitutional attorney said, "The most recent Constitutional
kmendment takes precedent over all other sections of the Constitu-

tion with which it is inconsistent."



-

Certainly, we don't want the women of our great land to be mis-
tfeated, denied their proper rights, and to not have their righfful
place in the human race. But let's look closely. What inequities
in the laws are causing abuse to women in Kensas? If the proponents
of ERA can name even as many as five inequities in the laws, let's
change those laws rather than giving the Federal Government juris-
diction in femily affairs. Laws such as the Civil Rights ACt of
1964, The Equal Opportunities fct of 1972, and many others give
protection against discrimination at all levels. If the ERA is
ratified and becomes a part of the Constitution it will eliminate
many of the privacy protection laws we now have. Sexual discrimin-
ation will be just as illegal as racial discrimination. ZLet the
first man be thrown out of a ladies restroom and the court will have
to decide that he cannot be discriminated against. Let me quote
from the Dan Smoot Report, March 13, 1974, "In many "Civil Rights"
decisions invelving racial matters, the courts have declared the

"separate but equal' doctrine illegal."

Let me point out to you that the ERA will take away states rights,
Kansas and all the other 49 states, in equality rights and gives

them to Congress. The States will forfeit all rights of legislation,
giving Congress a "“blank check' in legislating laws to implement the
Arenlment and the Supreme Court sole authority to interpret those
laws. We find there were no qualifying statements given when Congress
passed the ERA on March 22, 1972. "ERA is much like a single broad-
spectrum drugh with uncertain and unwanted side effects as oprosed to
a specific pill for a spgcific ill." Paul Freund, Harvard Civil

Rights-Civil Liberties Law Review, Vo. 6., No.2, March 1971.
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Those proponents of ERA are pressing the issue that a State Legis-
lature cannot rescind their ratification and yet are working very

hard to get states to ratify who have already rejected the Amendment

as Oklahoma did just two weeks ago. Their's is a double standard.

There is nothing in the U.S: Constitution or any Federal or State
laws, or any decision of the U.S. Supreme Court which denies this
right to a State Legislature. ‘ERA proponents often cite the 14th
Amendment in their claim that it is illegal for State Legislatures
to rescind a previous ratification. However, nc one who knows

anything about the history of the ratification of the 14th Amend-
ment could possibly cite it as a legal precedent for anything.

The Coleman v. Miller case (1939) is often times referred to but

here the action was the other way. Kansas had rejected the pro-
posed child-lator Amendment to the U.S. Constitution and then 1k
years later ratified it. It was held then that this was illegal and
given to the Supreme Court for decision. They muddied the water
somewhat, but the ultimate decision was that the Kansas Legislature

could reverse itself and change its mind after it had previously

acted on ratification of a Constitutional Amendment. Most Supreme

Court Justices, when handling the case of Coleman v. Miller in

1939, felt: (1) that they had ne right to handle the case because

it involved a political question outside the Jurisdiction of federal
courts, (it has always been consistent in its position that the
amending process is a “political question®, not subject to "judicial
interference"), (2) that as long as a proposed imendment to the
Constitution is pending - not having been ratified by three-fourths
of all State Legislatures - a State Legislature can change its

mind about ratifying or rejecting the proposal.




In conclusion, let me point out that this country has always set

its women in high esteem. Wars have been fought, prairies and

forrests tamed to provide for their wives and children.  We

don't want our women fighting eur wars for us. A4s all of you men

know who have lived in an all male environment, we don't want our

women subjected to such conditions. Thank you.

-

Plesse notethe attached sheet showing that distinguished authorities

oppose ERA.
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pist’iﬁgmh?dﬂzghorities Oppose ERA

_~“When the Amendment was before Congress, I trie
in every way I knew hew to convince the Senate that this
legislation should be amended to preserve protective
legislation passed for the benefit of women; to require
fathers to be responsible for family suppert; to exempt
~women from the draft and combat duty; and to preserve
right-to-privacy laws and criminal laws for sex offenses. I
deeply regret I was unsuccessful in my efforts and the
Amendment passed the Senate unchanged.
“My view that the ERA is the most destructive piece of

legislation to ever pass Congress still stands and I am
-hopeful that it will be defeated in the states.”

Senator Sam J. _Ervi.qrdiu
\ . United States Senafe
“I do mMotwish to see -- and to vote for -- a eonstitutional
amendment vhich\whguld require-all women to be
equally obligated with their husbands to support the
family, even though millions of women may choose to do
S0: x ;&
“I cannot in good conscience support a proposal to
take away from all women the protections which reason-
‘able men and women consider reasonable protection for
women.”
) Congresswoman Lecnor K. Sullivar,
United States House of Representatives

“Not only would women, including mothers, be sub-
ject to the draft but the military would be compelled to
-7 place them in combat units alongside of men. The same
rigid interpretation could also require that work protec-
‘tive laws reasonably designed to protect the health and
safety of women be invalidated;. . .in some cases it
could relieve the fathers of the primary responsibility for
the supportofeven infant children, as well as the support
ofthe mothers of such children and cast doubt on the val-
idity of the millions of support decrees presently in exis-
tence.”
U.S. House Judiciary Committee Report,
o No. 92-359, July 14, 1971

“In all the swirling arguments and differing interpre-
tations of the language of the proposal, there has been

very little thought given to the triple role most women ,

play inlife, namely, that of wife, mother and worker.
This is aheavy role indeed, and to wipe away the sustain-
ing laws which help tip the scales in favor of women is to
do injustice fo millions of women who have chosen to
marry, to make a home, to bear children, and to engage in
gainful employment as well. . .. I refuse to allow the
glad-sounding ring of an easy slogan to victimize mill-
ions of women and children.”
Congressman Emanuel Callar,
. ~ United States House of Repressntatives

* “That the proposed Equal Rights Amendment would

V open up an era of regrettable consequences for the legal

status of women in this country is highly probable. That

it would open up a period of extreme confusion in con-

stitutional law is a certainty. ... The Amendment ex-

presses noble sentiments, but I'm afraid it will work

much mischief in actual application. It will open a
Pandora’s box of iegal complications.”

Professor Paul Freund,

Harvard Law School

“The so-called Equal Rights Amendment .. . is largely
misrepresented as a women’s rights amendment when in
\fact the primary beneficiary wili be men. I am opposed to

\its approval.”
| _ Professer Philip B. Kurland,
University of Chicaygo Law Schooi

“Is the Equal Rights Amendment to be the Tonkin
Gulf Resolution of the American social structure? ... I
would predict that the Equal Rights Amendment and
many of the other goals of its proponents wiil bring social
disruption, unhappiness and increasing rates of diverce
and desertion.”

) Dr. Jonathan H. Pincus,
Professor. of Neurclogy,
Yale Medicai School

The Equal Rights Amendment “would miniraize legal
reinforcement of cultural mores supportive of family life,
tend to degrade the homemaker role, and support
economic development requiring women to seek
careers. Plato’s concept of common women and common
children (public child care is implied by degrading the
Eomemaker role) may not be faraway. ... Itseems
clear that a cultural revolution of proportions beyond the
ken of the proponents of the Amendment is implied.”

Professor Arthur E. Ryman, Jr.,
DPrake University

“Only those who are ignorant of the nature of law and
ofits enforcement and regardless of the intricacies of -
American constitutional law, or indifferent to the exact-
ingaspects of woman’s industrial life, will have the naiv-
ete or the recklessness to sum up woman’s whole posi-
tion in a meaningless and mischievous phrase about
‘Equal Rights’.” .
Justice Felix Frankfurter,

New Republic Maogazine

“In the beginning of mining, there were women down

in those mines and children. ...We gotthe women and /

children out of the mines, youknow. ...I've been
against the Equal Rights Amendmentalways ... The
core of activist support for the ERA comes from middle
class white women, but passage of the ERA would en-
danger the hard won rights of working women -- both
black and white.”
Dr. Margaret Mead, Anthropelogiss,
Columbia University

“Use of the law in an attempt to conjure away all the
differences which do exist between the sexes is both an
insult to the law itself and a complete disregard of fact.”

Professor Bernard K. Schwartz,
New York University Law Schosol

“I call the Equal Rights Amendment the liftin” and
totin’ bill. More than half of the black women with jobs -
work in service occupations; if the Amendment becomes
law, we will be the ones liftin” and totin’, so passage of
ERA is not our first priority.”

Jean Noble, Executive Director,
National Council of Negro Wemen.



STATEMENT
by
Clyde Schinnerer
Scott City, Kansas

at the hearing of the
Committee on Federal and State Affairs
Topeka, Karsas
February 5, 1975

concerning
HCR 2009, a resclution to rescind HCR 1155, concerning
the Equal Rights Amendment (ERA)

* % %k % %k

Mr. Chairmen, my name is Clyde Schinnerer of Scott City, Kansas,
where I own and operate a farm, and I am appearing to urge this
committee's support of HCR 2009, a resolution to rescind HCR 1155.
I believe the ERA has many inherent dangers that most people have
not considered; only now the people who would be affected are be-

ginning to understand the magnitude of what is being proposed.

One very serious matter would be the continued separation of church
and state. There are many religious bodies who still adhere to the
Biblical doctrine that only men are to be preachers and elders.

(1 Timothy 2:11, 123 3:2; Titus 1:5, 6). It would be a vielation
of the principle of church and staste and certainly this proposed
Amendment would take precedence over any previous amendments that
Conrlict with it. Senator Sam Ervin, Jr., former U.S. Senator and
noted constitutional attorney said, "The most recent Censtitutional
hmendment takes precedent over all other sections of the Constitu-

tion with which it is inconsistent.®
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Certainly, we don't want the women of our great land to be mis-
treated, denied their proper rights, and to not have their rightful
place in the human race. But let's look closely. What ineqﬁities
in the laws are causing abuse to women in Kansas? If the proponents
of ERA can name even as many as five inequities in the laws, let's
change ﬁgggg laws rather than giving the Federal Government juris~
diction in family affairs. ZLaws such as the Civil Rights ACt of
1964, The Equal Opportunities Act of 1972, and many others give
ﬁrotection against discrimination at all levels. If the ERA is
ratified and becomes a part of the Constitution it will eliminate
many of the privacy protection laws we now have. Sexual discrimin-
ation will be just as illegal as racial discrimination. ZLet the
first man be thrown out of a ladies restreoom and the court will have
to decide that he canneot be discriminated against. Let me quote
from the Dan Smoot Report, March 13, 1974, "In many "Civil Rights"

decisions invelving racial matters, the courts have declared the

"separate but equal' doctrine illegal.™

Let me point out to you that the ERA will take away states rights,
Kansas and all the other 49 states, in equality rights and gives

them to Congress. The States will forfeit all rights of legislation,
giving Congress a "blank check" in legislating laws to implement the
Arendment and the Supreme Court sole authority to intarpret those
laws. We find there were no qualifying statements given when Congress
passed the ERA on March 22, 1972. "ERA is much like a single broad-
spectrum drugh with uncertain and unwanted side effects as oprosed to
a specific pill fer a spécific i11." Paul Freund, Harvard Civil

Rights-Civil Liberties Law Review, Vo. 6., No.2, March 1971.
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Those proponents of ERA are pressing the issue that a State Legis-
lature cannot rescind their ratification and yet are working very

hard to get states to ratify who have already rejected the Amendment

as Oklahoma did just two weeks ago. Their's is a2 double standard.

There is nothing in the U.S. COnstitution cr any Federal or State
laws, or any decision of the U.S. Supreme Court which denies this
right to a State Legislature. ERA proponents often cite the 1hth
Amendment in their claim that it is illegal for State Legislatures
to rescind a previous ratification. However, nc one who knows
anything about the history of the ratification of the 14th Amend-
ment could possibly cite it as a legal precedent for anything.

The Coleman v. Miller case (1939) is often times referred to but

here the action was the other way. Kansas had rejected the pro-
posed child-lator Amendment to the U.S. Constitution and then 14
years later ratified it. It was held then that this was illegal and
given to the Supreme Court for decision. They muddied the water
somewhat, but the ultimate decision was that the Kansas Legislature

could reverse itself and change its mind after it had previously

acted on ratification of a Constitutional Amendment. Most Supreme

Court Justices, when handling the case of Coleman v. Miller in

1939, felt: (1) that they had ne right to handle the case because

it involved a political question outside the jurisdiction of federal
courts, (it has always been consistent in its position that tha
amending process is a ¥political question™, not subject to "judicial
interference"), (2) that as long as a proposed Amendment to the
Constitution is pending - not having been ratified by three-fourths
of all State Legislatures - a State Legislature can change its

mind about ratifying or rejecting the proposal.
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In conclusion, let me point out that this country has always set

its women in high esteem. Wars have been fought, prairies and

forrests tamed to provide for their wives andkchildren.~ We

don't want our women fighting our wars for us, As all of you men

know who have lived in an all male environment, we don't want our

women subjected to such conditions. Thank ¥OU.

-

Please notethe attached sheet showing that distinguished authorities

oppose ERA.
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istinguished-Authorities Oppose ERA

“When the Amendment was before Congress, I tried\  “The so-calied Equal Rights Amendment.. . is largely
in every way I knew how to convince the Senate thatthis \ misrepresented asa women’s rights amendment whenin
legislation should be amended to preserve protective | factthe primary beneficiary will be men. I amopposed to
legislation passed for the benefit of women; to require lits approval.”

fathers to be responsible for family support; to exempt | ~ Professor Philip B. Kurland,
women from the draft and combat duty; and to preserve University of Chicago Law Scheol
right-to-privacy laws and criminal laws for sex offenses. I :

deeply regret I was unsuccessful in my efforts and the ) - ) .
Amé)nzlme%\t passed the Senate unchanged. “Is the Equal Rights Amendment to be the Tonkin

“My view that the ERA is the most destructive piece of / Gulf Resolution of the American social structure?. . .1
legislation to ever pass Congress still stands and I amy/’ would predict that the Equal Rights Amendmentand
-hopeful that it will be defeated in the states.” / many of the other goals of its proponents will bring social

Senaftor Sam J. Ervin,%, disruption, unhappiness and increasing rates of divorce

“Unifed States Senate  and desertion.”

Dr. Jonathan M. Pincus,

“I do motwish to see -- and to vote for -- a,eoéitutional . Professor.of Meurology,
amendmentwhich would require=il women to be : Yale Medical School
equally obligated with their husbands to support the
family, even though millions of women may choose to do The Equal Rights Amendment “would minimize legal
89 reinforcement of cultural mores supportive of family life,

“I cannot in good conscience supporta proposal to  tend to degrade the homemaker role, and support
take away from all women the protections which reason-  economic development requiring women to seek
‘able men and women consider reasonable protection for  careers. Plato’s concept of common women and common
women. . children (public child care is implied by degrading the

Congresswaman Leonor K. Sullivan,  homemakerrole) may not be faraway. ... Itseems
United States House of Representatives  clear that a cultural revolution of proportions beyond the

f ’ . ken of the proponents of the Amendment is implied.”
Not only would women, including mothers, be sub- Profossor Arthur E. Ryman, Jr.,
ject to the draft but the military would be compelled to Drake University

i place them in combat units alongside of men. The same
rigid interpretation could also require that work protec-
-tive laws reasonably designed to protect the health and
safety of women be invalidated; ... in some cases it
C}?UId relievefthe fatll?rs ofthelprimary relsponsibility for
the supportofeven infantchildren, as well as the support > <
of the moihers of such children and cast doubt on the val- €€ ©F the reckl_essimss to gum. up womgdn sgvholeﬂ;[))os;
idity of the millions of support decrees presently in exis- f}lzon 12 meaningless: andimischiCyols pRTaseid ou
tence.” qual Rights’.

“Only those who are ignorant of the nature of law and
of its enforcement and regardless of the intricacies of
American constitutional law, or indifferent to the exact-
ingaspects of woman’s industrial life, will have the naiv-

Jusffce Felix Frankfurter,

U.S, House Judiciary Committee Report, New Republic Magazine

T No.92-359, July 14, 1971

“In 2ll the swirling arguments and differing interpre- “In the beginning of mining, there were women down
tations of the language of the proposal, there has been  inthose minesandchildren. ...We gotthe womenand
very little thought given to the triple role most women . children out of the mines, youknow. ...I'vebeen
play in life, namely, that of wife, mother and worker. againstthe Equal Rights Amendmentalways ... The
This isaheavyroleindeed, and to wipe away the sustain-  core of activist support for the ERA comes from middle
ing laws which help tip the scales in favorof womenisto  class white women, but passage of the ERA would en-
do injustice fo millions of women who have chosento  dangerthe hard won rights of working women -- both
marry, to make a home, to bear children, and to engagein  black and white.”

gainful employment as well.. .. I refuse to allow the Dr. Margaret Mead, Anthropofogist,
glad-sounding ring of an easy slogan to victimize mill- " Columbia University
ions of women and children.”

Congressman Emanuel Cellar, “Use of the law in an attempt to conjure away all the

United States House of Representatives  differences which do exist between the sexes is both an
insult to the law itself and a complete disregard of fact.”

'

 “That the proposed Equal Rights Amendment would Professor Bernard K. Schwartz,

/ open up an era of regrettable consequences for the legal " New Yeork University Law School
status of women in this country is highly probable. That :

it would open up a period of extreme confusion in con- “I call the Equal Rights Amendment the liftin’ and

stitutional law is a certainty. ... The Amendmentex- totin’ bill. More than half of the black women with jobs

presses noble sentiments, but I'm afraid it will work  work in service occupations; if the Amendment becomes
much mischief in actual application. It will opena law, we will be the ones liftin’ and totin’, so passage of
Pandora’s box of legal complications.” ) ERA is notour first priority.”

’ : Jean Noble, Executive Direcior,

Professor Paul Freund
o i Natienal Council of Negro Women

Harvard Law School
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STATEMENT
by
Clyde Schinnerer
Scott City, Kansas

at the hearing of the
Committee on Federal and State Affairs
Topeka, Kansas
February 5, 1975

concerning
HCR 2009, a resclution to rescind HCR 1155, concerning
the Equal Rights Amendment (ERA)

* %k % % X%

Mr. Chairman, my name is Clyde Schinnerer of Scott City, Kansas,
where I own and operate a farm, and I am appearing to urge this
committee's support of HCR 2009, a resolution to rescind HCR 1155.
I believe the ERA has many inherent dangers that most people have
not considered, only now the people who would te affected are be-

gimning to understand the magnitude of what is being proposed.

One very serious matter would be the continued separation of church
and state. There are many religious bodies who still adhere to the
Biblical doctrine that only men are to be preachers and elders.

(1 Timothy 2:11, 125 3:25 Titus 1:5, 6). It would be a violation
of the principle eof church and state and certainly this proposed
hmendment would take precedence over any previous amendments that
Courlict with it. Senator Sam Ervin, Jr., former U.S, Senator and
noted constitutional attorney said, "The most recent Constitutional

hmendment takes precedent over all other sections of the Constitu-

tion with which it is inconsistent.®
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Certainly, we don't want the women of our great land to be mis-
treated, denied their proper rights, and to not have their rightful
place in the human race. But let's look closely. What inequities

in the laws are causing abuse to women in Kansas? If the proponents

of ERA can name even as many as five inequities in the laws, let's
éhange those laws rather than giving the Federal Government juris-
diction in family affairs. Laws such as the Civil Rights ACt of
1964, The Equal Opportunities Act of 1972, and many others give
protection against discrimination at all levels. If the ERA is
ratified and becomes a part of the Constitution it will eliminate
many of the privacy protection laws we now have. Sexual discrimin-
ation will be just as illegal as racial discrimination. Let the
first man be thrown out of a ladies restroom and the court will have
to decide that he cannot be discriminated against. Let me quote‘
from the Dan Smoot Report, March 13, 197%, "In many "Civil Rights"
decisions invelving racial matters, the courts have declared the

"separate but equal' doctrine illegal."

Let me point out to you that the ERA will take away states rights,
Kansas and all the other 49 states, in equality rights and gives

them to Congress. The States will forfeit all rights of legislation,
giving Congress a "blank check' in legislating laws to implement the
Anendmen?t and the Supreme Court sole authority to interpret those
laws. We find there were no qualifying statements given when Congress
passed the ERA on March 22, 1972. "ERA is much like a single broad-
spectrum drugh with uncertain and unwanted side effects as oprosed to
a specific pill for a spgcific ill." Paul Freund, Harvard Civil

Rights-Civil Liberties Law Review, Vo. 6., No.2, March 1971.
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Those proponents of ERA are pressing the issue that a State Legis-
lature cannot rescind their ratification and yet are working very

hard to get states to ratify who have already rejected the Amendment

as Oklahoma did just two weeks ago. Their's is a double standard.

There is nothing in the U.S. Constitution or any Federal or State
laws, or any decision of the U.S. Supreme Court which denies this
right to a State Legislature. ERA proponents often cite the 14th
Amendment in their claim that it is illegal for State Legislatures
to rescind a previous ratification. However, no one who knows
anything about the history of the ratification ef the 14th Amend -
ment could possibly cite it as a legal precedent for anything.

The Coleman v. Miller case (1939) 1is often times referred to but

here the action was the other way. Kansas had rejected the pro-
posed child-labtor Amendment to the U.S. Constitution and then 1Y
years later ratified it. It was held then that this was illegal and
given to the Supreme Court for decision. They muddied the water
scmewhat, but the ultimate decision was that the Kansas Legislature

could reverse itself and change its mind after it had previously

acted on ratification of a Constitutional Amendment. Most Supreme

Court Justices, when handling the case of Coleman v. Miller in

1939, felt: (1) that they had no right to handle the case because

1t involved a political question outside the Jurisdiction of federal
courts; (it has always been consistent in its position that the
amending process is 2 Ypolitical question”, not subject to 'judicial
interference"), (2) that as long as a proposed Amendment to the
Constitution is pending - not having been ratified by three-fourths
of all State Legislatures — a State Legislature can change its

mind about ratifying or rejecting the proposal.
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In conclusion, let me point out that this country has always set

its women in high esteem. Wars have been fought, prairies and

forrests tamed to provide for their wives and children.  We

don't want our women fighting our wars for usi As all of you men

know who have lived in an all male environment, we don't want our

women subjected to such conditions. Thank you.

-

Please notethe attached sheet showing that distinguished authorities

oppose ERA.
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legislation should be amended to preserve protective
legislation passed for the benefit of women; to require
fathers to be responsible for family support; tc exempt
women from the draft and combat duty; and to preserve
right-to-privacy laws and criminal laws for sex offenses. I
deeply regret I was unsuccessful in my efforts and the
Amendment passed the Senate unchanged.

“My view that the ERA is the most destructive piece of
legislation to ever pass Congress still stands and I am

‘hopeful that it will be defeated in the states.” 7

Senator Sam J. Ervin,dr.,
United States Senate

wish to see -- and to vote for -- geo{titutiona!
amendment ich would require—ail women to be
equally obligated with their husbands to support the
family, even though rmillions of women may chocse to do
$O: & =
“I cannot in good conscience support a proposal to
take away from all women the protections which reason-
able men and women consider reasonable protection for
women.”

Cengresswomean Leonor K. Sullivan,
United States House of Representatives

“Not only would women, including mothers, be sub-
ject to the draft but the military would be compelled to
place them in combat units alongside of men. The same
rigid interpretation could also require that work protec-

“tive laws reasonably designed to protect the health and

safety of women be invalidated; . . . in some cases it
could relieve the fathers of the primary responsibility for
the supportofeven infant children, as well as the support
of the mothers of such children and cast doubt on the val-
idity of the millions of support decrees presently in exis-
tence.”
U.S. House Judiciary Committes Report,
No. 92-359, July 14, 1971

“In all the swirling arguments and differing interpre-
tations of the language of the proposal, there has been
very little thought given to the triple role most women .
play inlife, namely, that of wife, mother and worker.
Thisisaheavyrole indeed, and to wipe away the sustain-
ing laws which help tip the scales in favor of women is to
do injustice fo millions of women who have chosen to
marry, to make a home, to bear children, and to engage in
gainful employment as well. . .. I refuse to allow the
glad-sounding ring of an easy slogan to victimize mill-
ions of women and children.”

Congressman Emanuel Ceilar,

. United States House of Representatives
“That the proposed Equal Rights Amendment would
open up an era of regrettable consequences for the legal
status of women in this country is highly probable. That
it would open up a period of extreme confusion ir con-
stitutional law is a certainty. ... The Amendment ex-
presses noble sentirnents, but I'm afraid it will work
much mischief in actual application. It will open a
Pandora’s box of legal complications.” )

Professor Pau! Freund,
Harvard Law School

N
“When the Amendment was before Congress, I tried\
in every way I knew how to convince the Senate that this \ misrepresented as a women’s rights amendment when in
\factthe primary beneficiary wili be men. I am oppesed to

“The so-called Equal Rights Amendment.. . is largely

its approval.”

_ Professor Bhilip BE. Kuriand,
University ef Chicago Law School

“Is the Equal Rights Amendment to be the Tonkin
Gulf Resolution of the American social structure?... I
would predict that the Equal Rights Amendment and
many of the other goals of its proponents will bring social
disruption, unhappiness and increasing rates ¢f divorce
and deserdon.”

Dr. Jonathan H. Pincus,
Professcr.of Neuroiegy,
Yale Medical School

The Equal Rights Amendment “would miniraize legal
reinforcement of cultural mores supportive of family life,
tend to degrade the homemaker role, and support
economic development requiring women to seek
careers. Plato’s concept of common women and common
children (public child care is implied by degrading the
homemaker role) may not be far away. It seems
clear that a cultural revolution of proportions beyond the
ken of the proponents of the Amendment is implied.”

Professor Arthur £. Ryman, Jr.,
Drake University

“Only those who are ignorant of the nature of law and
of its enforcement and regardless of the intricacies of
American constitutional law, or indifferent to the exact-
ing aspects of woman’s industrial life, will have the naiv-
ete or the recklessness to sum up woman’s whole posi-
tion in a meaningless and mischievous phrase about
‘Equal Rights’.” :

Justice Felix Frankiurter,
New Republic Magazine

“In the beginning of mining, there were women down
in those mines and children. ...We gotthe women and
children out of the mines, youknow. ...I've been
against the Equal Rights Amendmentalways ... The
core of activist support for the ERA comes from middle
class white women, but passage of the ERA would en-
danger the hard won rights of working women -- both
black and white.”

Dr. Margaret Mead, Anthropologist,
Columbia University

“Use of the law in an attempt to conjure away all the
differences which do exist between the sexes is both an
insult to the law itself and a complete disregard of fact.”

Professor Bernard K. Schwartz,
New York University Law School

“I call the Equal Rights Amendment the liftin’ and
totin’ bill. More than half of the black women with jobs
work in service occupations; if the Amendment becomes
law, we will be the ones liftin’ and totin’. so passage of
ERA s not our first priority.”

Jean Noble, Executive Director,
Naticna! Council of Negro Women.
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Section 2 of the Equal Rights Amendment

The seldom-mentioned Section 2 of the Equal
Rights Amendment provides: “The Congress shall have
power to enforce, by appropriate legisiation, the
provisions of this_article.” ( i}ﬁ

e y—

1s simple se"g;‘ence
constitutes a gigantic g% for power at the Federal
é w1if tra

5 e Sy
level. Section nsfer jJurisdiction over women’s
rights, domestic relations, and criminal law and

property law pertaining to women, out of the hands of
the State Legislatures and into the hands of the
Federal Government: the Congress, the executive
branch, and the Federal courts.

(The_State Legislatures, individually and collectively,
constitute that part of our governmental system which
is closest to the_will of the people. Members of the
State Legislatures are known personally to most of
their constituents{No democratic or beneficial purpose
can be served by transferring power and discretion out
of their hands to the F bureaucrats, and
ultimately to the Federal courts, which is the body of
our Government least responsive to the_will_of_the
people. -

e immediate and dramatic effect of ratification
of ERA would be a-grab of substantial power by the
Federal Government over matters that heretofore have
been generally acknowledged to be the primary and, in
some cases, the exclusive legislative responsibility of
the States. These would include family law, divorce,
child custody, alimony, minimum marriageable age
limits, dower rights, inheritance, survivor’s benefits,
insurance rates, welfare, prison regulations, and

protective labor legislation. All state and local laws,
olicies and regulations involving any di f
%reafmenf “between the sexes w e _overridden by

Federal legislation, which means, ultimately,
administrative regulation. Every aspect of civil and
criminal law which specifies men or women will be

subject to challenge in the Federal courts, as a
constitutional issue, and ultimately by the U.S.
Supreme Court. ample ’s
liberationists i f

primary school textbooks. which

“sexist”_because_they—pe
women as mot L/

ers and homemakers. '-f \ Mt
T thivmative A&ion" for Quiotas

If past experience in other ‘rights” areas is any
guide, it is probable that ratification of the Equal
Rights Amendment will be quickly followed by
Federal administrative regulations requiring
“affirmative action” to achieve quotas of women in
political, industrial, academic and other areas. The

sweeping settlement recently enforced on AT&T by
the Equal Employment Opportunity Commission,
which required money payments to women for jobs
for which they had never even applied, shows the
broad scope of legislation already on the books.

ERA would give officious Federal bureaucrats the
constitutional excuse to order “affirmative action” to
reach mandatory quotas -- in other words, to require
employers to go out and seek women workers even
when they are not looking for employment. A portent
of things to come is seen in the way Federal officials
forced Columbia University to submit an ‘“‘affirmative
action” plan for hiring women and minorities, or face
the loss of $13.8 million in Government contracts.

Women’s liberationists are already arguing that,
since women comprise 53 percent of the population,
they are entitled to 53 percent of Congress and State
Legislatures. Eégg our Fentlemen members of those
bodies ready to rise an give their seats to the libbers?
EEERE—

Section 2 in Other Amendments

In testifying before the State Legislative hearings,
the ERA proponents rarely mention Section 2. They
pretend it doesn’t exist. In answer to questions raised
by the Legislators, the ER A proponents have one stock
reply. They say, ‘“Don’t worry about Section 2 because
many other constitutional amendments have a similar
Section 2, and it is just customary enabling language.”
Let us examine this argument.

There are seven constitutional amendments which
have a similar Section giving Congress the power to
enforce by appropriate legislation. A study of these
amendments makes clear that every one did, indeed,
transfer power from the State Legislatures to the
Federal Government.

Five of these constitutional amendments pertain to
voting rights: the 15th Amendment giving the blacks
the right to vote, the 19th Amendment giving women
the right to vote, the 23rd Amendment giving a vote in
the electoral college to the District of Columbia, the
24th Amendment guaranteeing the right to vote
without a poll tax, and the 26th Amendment giving
18-year olds the right to vote. It is obvious that every
one of these amendments did, indeed, constitute a
transferral of power to the Federal level. For example,
prior to the 19th and 26th Amendments, many states
had given the vote to women or to those under 21
years of age. After the 19th and 26th Amendments
were ratified, the states no longer could exercise any
legislative option because the decision in this area had
moved to_the Federal level. In the case of the 14th




Amendment, the Section giving Congress the power to
legislate has opened the door to endless litigation and
extensions of Federal power never dreamed of by its
authors.

There is one constitutional amendment, however,
which does not have a Section 2: the 16th Amendment
which gave Congress the power to levy an income tax.
It is abundantly clear that, in the absence of a Section
2, the individual states retained their power, too. As
everyone knows, the power to levy an income tax is
exercised separately and concurrently both by
Congress and the separate states in their respective
jurisdictions.

The dramatic difference between those
constitutional amendments which have a Section 2 and
those which do not proves that State Legislatures will
be voting away their own powers if they ratify ERA.

The Original Version of Section 2

Section 2 of the Equal Rights Amendment
originally read: ‘“Congress and the several states shall
have power, within their respective jurisdictions, to
enforce this article by appropriate legislation.” The

words ‘‘and the several states...within their
respective jurisdictions’ were deleted before passage
by Congress.

A recent research paper by the Congressional
Research Service of the Library of Congress states that
those words were deleted because of an opinion
presented by ERA proponent Louis H. Pollak, Dean of
the Yale Law School. He predicted that those words
would be a ‘“dangerous illusion” because ‘“the Federal
courts might read this provision as requiring the same
degree of judicial deference to state statutes purporting
to implement the Amendment as would normally be
given to Federal statutes implementing the
Amendment: this could mean that the parochial (and,
as might often be the case, mutually inconsistent)
statutes of State Legislatures would assume an
unprecedented degree of apparent dignity and
consequent unreviewability merely because they were
denominated implementations of this Amendment.”

Executive Interference

The Founding Fathers, in their wisdom, gave no
part of the amendment process to the executive branch
of the Government. The President cannot sign or veto
a constitutional amendment. It is simply outside of his
jurisdiction. The amending process is one aspect of our
Government which is exclusively a legislative function:
Congress proposes and the State Legislatures dispose.

The strenuous activity of the executive branch of
the Federal Government in behalf of ratification of the
Equal Rights Amendment proves that Section 2 of
ERA is a grab for power at the Federal level. It reveals
that the Federal bureaucrats can hardly wait to
Federalize all laws and regulations pertaining to
women in order that their own power and perquisites
will be extended. Professor Charles E. Rice of the
Notre Dame Law School told the Illinois General
Assembly on March 19, 1973:

“The President has no Constitutional role in the
process of amending the Constitution. If the President
is actively promoting the adoption of the Amendment,
it is fair to surmise that his activity in the area and the
activity of Congress will be substantial if Congress and
he, as the executor of the laws, are vested with actual
enforcement authority by adoption of the

endment.”

The White House activity in behalf of ERA includes
both political intimidation and improper use of the

taxpayers’ money. Presidential adviser Anne
“Armstrong, operating out of the White House, has been

sending letters, phone calls, and qe’r‘sonal
rep‘resen%aflves to State Legislators urging ratification
House™ alw

,cmmégMMhite
carries with it the implication t 1

ays

President and is a means of intimidation. |
Mrs. Armstrong admitted to reporter Vera Glaser |

that she has been making long-distance telephone calls
to states where ERA is in trouble and intended to gc
on the road to mobilize support in State Legislatures.
Washington reporter David Broder recently described
Mrs. Armstrong’s $30,000 job like this: ‘“She’s been
given a variety of assignments and keeps a staff of six

| professionals busy working on projects ranging from

'\lgbbying for the ratification of the Equal Rights
A

mendment to providing White House liaison with the
icentennial Commission.”
Another White House aide, Mrs. Jill Ruckelshaus,
has personally traveled to State Legislatures and
appearefd on television in support of ERA, presenting
herself as a spokesm for the White House.
Republican National Chairman George Bush, also a
spokesman for the White House, has been sending
telegrams 4o ators urging ratification of >
A

S ey e g
eanwhile, the employees of the CitiZzens”Advisory
Council on the Status of Women are lobbying for ERA
ratification at the taxpayers’ %Fl?ense. Mrs. Catherine
“East, Executive Secretary, and fulltime employee of
the Department of Labor, testified for ERA at hearings
in Ilinois and West Virginia. This (']t____].Z&E s’ Council,
which has an $80,000 budgé as_published and
distributed thousands of copies of several expensive
expense promoting

booklets at the taxpayers’
WA The iiouncil even published an
uncalled for and u e hlet %%Wg Senato
Sam Ervin’s Minori ) = 9 z:/%,d‘d o
pe _u 3
Tax-Funded Lobbyist L s

to using the_taxpayers’ money for the

In additi

salaries of Federal employees in the White House and
in the Department of Labor and for and
mailing G _the ER

“expepsive Gove ent _booklets,
roponents have devised ano%ﬁer secret
ER'A

lobbzists‘@mgglg. is is done through
the “Various _Governor’s_Councils ‘on_the Stafus of
Women. Whi e ncil members themselves are

me

ron-salaried, in some states they have hired a fullti
professional and arranged for her salary to be pai
from a little-known Federal ,mﬁm—iﬁﬁg ’
Department of - called = cY "4"
[‘jnemglozment” grants. W Lt baelian
These fulltime professionals function in practice as S’Cﬁ
paid lobbyists for ERA. Activities of these professional
tax-funded lobbyists vary from state to state and
include testifying at hearings, coordinating pro-ERA
efforts, and sometimes directly confronting State
Legislators and threatening them with defeat if they
vote no. In some states, there are Mayor’s Councils as
well as Governor’s Councils to sponsor a tax-paid ERA
lobbyist. Such political activity by persons funded by
“Emergency Unemployment” grants is clearly illegal.

It is time to put a stop to the shocking way that our
State Legislators are being lobbied and our citizens are
being politically propagandized at the taxpayers’
expense. This is a complete subversion of the
democratic process and a harbinger of what is in store
for us in the future by way of Federal enforcement of
the Equal Rights Amendment through the enabling
clause called Section 2.



In South Carolina, a lawsuit has been filed to halt the improper and illegal lobbying for ERA by a tax-funded

professional hired by 'the State Commission on the Status of Women. It offers an excellent example of how other

states can takesmc zctgnw%/ﬁwd(za/ 3Lt W/f

STATE OF SOUTH CAROLINA)

COUNTY OF RICHLAND ) COURT OF
) ) COMMON PLEAS

Theresa Hicks in behalf of
aerself and others too
numerous to mention as a
class,

Petitioners,

Vs- PETITION

)

)

)

)

)

)

)

)

)
The Commission on the )
Status of Women, and )
Honorable Grady L. )
Patterson, Jr. as Treasurer )
of the State of South )
Carolina, and the South )
Carolina Commission on )
Human Affairs, )
)

)

Respondents.

PETITIONER WOULD SHOW UNTO THIS
HONORABLE COURT:

No. 1 That Petitioner is a citizen and resident of

Richland County, South Carolina and brings this

action in behalf of herself and all others similarly
Z’ s1tuated as a class too numerous to mention; that such
'ﬁ .‘ ,‘Z, class is composed of citizens opposed to the enactment

of what is commonly known as the Equal Rights
Ml‘,,_,,( Amendment, (ERA).

No. 2 That Respondent, Commission on the Status
; of Women, is a Commission created by the State of
Uy South Carolina (and an adjunct thereof (Acts 1970
Mﬂ” WtﬁG) 2321) codified under Title 9, Secs. 451, et seq. of
e South Carolina Code of Laws, 1962, as amended,
sand the Respondent South Carolina Commission on
M %(Human Affairs is a Commission, adjunct of the State
7 am#of South Carolina, created by it (Act 1457 (1972) and
Honorable Grady L. Patterson is the duly qualified and

pj"""b cting Treasurer of South Carolina.

2 '/No. 3 That the Commission on the Status of Women
was appointed to study the status of women and make
periodic reports to the Governor, with its
recommendations concerning: educational needs and
opportunities, social insurance and tax laws, Federal
and State labor laws dealing with hours and wages,
differing legal treatment of men and women in regard
to political, social, civil, proprietary rights and family
relations, new and expanded services that may be
required for women as wives, mothers and workers,
including education, counseling, training, home service
and arrangements for care of children during the
working day, the employment policies and practices of
the State of South Carolina with reference to
additional affirmative steps which should be taken
through legislation, executive or administrative action

to assure nondiscrimination on the basis of sex and to
enhance constructive employment opportunities for
women; and the South Carolina Commission on
Human Affairs, that the South Carolina Commission
on Human Affairs was created to prevent
discrimination because of race, creed, color, sex, age or
national origin and to foster mutual understanding and
respect among all people in this State with its principal
offices in the City of Columbia, County and State
aforesaid.

No. 4 To such end the members of the South
Carolina Commission on Human Affairs were provided
with pay, per diem, mileage and subsistence from the
general tax funds of the State.

No. 5 That while drawing such remuneration and
enjoying such funding such Commissions have been
and/or are permitting their number to act ultra-vires
and in violation of their charters, and in further
violation of the rights of Petitioners in one or more of
the following particulars:

(1) Petitioners have historically and constitutionally
enjoyed certain rights, privileges and immunities
peculiar to their status and station in life with
reference to the ownership and devolution of property,
including dower rights and inheritance.

(2) Special provisions in respect to places where
females are employed, including rest places, rest times
and other facilities all as set forth under Title 40, Secs.
256, et seq. of the Said Code of Laws.

(3) Special provisions with reference to penalogy of
women and young girls all according to Title 55, Sec.
151, et seq. of said Code of Laws.

(4) Codified as well as common law and/or
precedent rights with reference to abortions (see Title
16, Sec. 82, et seq. of said Code, and recent Supreme
Court decisions); whereas such rights, under
circumstances Respondents would have, would be
available to men as well as women.

(5) Special treatment in freedom from civil arrest
(under the protection of Title 10, Sec. 803 of said
statutory provisions).

(6) Lower insurance rates afforded under Title 37,
Sec. 148.1.

(7) Separate facilities at jails provided under Title
55, Sec. 425.

(8) Special jury exemptions provided under Title
38, Sec. 104, and amendments thereto.

(9) Labor provisions contained under Title 40, Secs.
81, et seq.

(10) Rights to be free from molestation and
obscene telephone calls.

(11) The ages of consent to sex and marriage; and
freedom from seduction.

(12) The rights to support and a domestic
competence from their husbands backed by criminal
sanctions should he fail to so provide.

(13) The rights to Social Security dependency
benefits.




(14) Rights pertaining only to females under
disorderly conduct, rape and other statutes in such
cases made and provided.

(15) Rights of freedom from military service and
conscription.

(16) The rights to make special recovery in civil
proceedings for disfigurement.

(17) The right to recover for the loss of consortium.

(18) Encroachments in the field of religious
guarantees under State and Federal Constitutions as
such pertain in belief and application to the special
status of women, widows and orphans.

(19) The right to alimony, suit money, counsel fees
and special provisions of law pertaining to divorce,
separation and annulment.

(20) Right to suits for slander and libel for
imputation of want of chastity, and

(21) In various particulars involving rights, privileges
and immunities construed under the 5th and 14th
Amendments of the Federal Constitution and Article
1, Sec. 5 of the Constitution of the State of South
Carolina.

No. 6 That said Commissions charged with making
objective reports and acting for the good of all, rather
than acting objectively as charges have taken up a
cause commonly known as ‘“women’s lib”’> and in so
doing totally ignored the needs and rights of those like
Petitioners who see the overall situation in a different
constitutional, legal and historical perspective and they
have weighted their reports and taken a popular
one-sided view, and abandoned their duties and are
waging and/or are permitting a member or members of
their number to wage an all-out campaign or crusade to
destroy the traditional mores, customs and laws, all of
which pose a serious and present threat to break down
the social fabric of our State and nation and destroy
the family as the cornerstone of society; that they have

or members of their number to send to members of the
State Legislature (without employing a proper lobby

for such purposes) to vote the views they so espouse or |
in so doing, they are |

suffer the consequences, and,
unlawfully and improperly using Petitioners’ tax
moneys against them as well as the General Assembly
which created them as an adjunct of the State with
limited objectives.

No. 7 That Respondents have been actively carrying
on such crusade in the press and via other public media
and have employed persons to carry on private
propaganda through the mails and by other means
supressing the idea that while certain groups (as
Petitioners) enjoying a classification or discrimination
based on reasonable distinctions possess rights,
privileges and immunities, they would, if their efforts
succeed, impose on all in such classes the same duties
and status without distinction and thereby deprive
Petitioners of such rights, privileges and immunities
they now enjoy; that such campaign is being unfairly
waged with the public funds resulting in Petitioners
having their own tax funds used against them, against
their will, and without due process of law under a
disguise or banner which only on the surface proclaims
that women should be given equal pay as men for the
same work (a proposition to which all reasonable

p)
(Court do

sent communication and/or are permitting a member |,
' pendente lite and grant temporary and permanent
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persons agree) (and for which- ample statutory
authority and legal precedent is already present) that
while -members of Respondent Commission should
have a right to their own personal, individual political
views, having accepted such offices, the use of such
offices for personal purposes is a breach of good faith,
and, if while espousing such goals only on their own
time, they cannot accept pay for accomplishing a
public purpose while privately destroying that for
which they have accepted public trust and pay.

No. 8 That unless Respondents are restrained and
enjoined from so abusing their offices and accepting
the public funds entrusted to them, it is probable
Petitioners will suffer and they are suffering irreparable
damages and being forced to finance political ends at
ndds with their personal consciences and views; that no
person shall be required to support or defend that
which is against his own conscience.

No. 9 That while the South Carolina Commission on
Human Affairs is charged with creating and recognizing
advisory agencies and conciliation councils composed
of all representative citizens, Petitioners have been
unable to discover an agency or council recognized by
them as sharing Petitioners’ views, and, in fact the
members and counsel for such Commission are going
about as disciples of the National Organization of
Women (NOW) and promoting disharmony rather than
seeking the legitimate concern of the State as
expressed in the Act to promote harmony and the
betterment of human affairs.

No. 10 That such acts and doings by such
Commission are per se discriminatory to Petitioners
based on their sex and mala fides.

WHEREFORE: Petitioner prays this Honorable"
inquire herein and restrain and enjoin
Respondents from such ultra-vires and unlawful acts

injunctions against the State Treasurer from disbursing
the public funds to Respondents until the further
Order of this Court and until Respondents are acting
within the purview of the Act for which they were
created and that this Court do issue its writ of
Mandamus requiring Respondents to carry out their
responsibilities as announced in such Act and that they
be restrained and enjoined from acting ultra-vires
thereunder and they be required to act within th
narrow corridors so provided and for such other a
further relief as may be meet and just.

N
JACK F. McGUINN

Attorney for Petitioners

February 2, 1973.
Columbia, South Carolina
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GOVERNMENT CODE § 13962

ARTICLE 1. VICTIMS OF CRIME [NEW]

Sec.
13960. Declaration of purpose.

13961. Victim of crime defined.

13962. Filing of claim; forms; time of presenting claim. .

13963. Hearing; notice; report of attorney general; approval of claim; amount;
attorney’s fees; subrogation; intervention by statc. .

13964. Fine imposed in addition to penalty for conviction of crime of violence;
determination by court.

13965. Law enforcement agency; duty to inform persons eligible to file claim.

13966. Payment of claims. :

Heading of Article 1 added by Stats.1969, c. 1111, p. 2167, § 2; Stats.
1969, c. 1431, p. 2936, § 2.

Claims by victims, see 2 Cal.Adm.Code
648 et seq.

Law Review Commentaries Governmental compensation for riot vie-
Aid to_victims of violent crimes in Cali-  tims. (1971) 11 Santa_ Clara L. 415.

fornia. Willard Shank (1970) 43 So.Cal.L.R. Remedies for the victims of crime. Le-

85. e Roy L. Lamborn (1970) 43 So.Cal.L.R. 22.

§ 13960. Declaration of purpose

The Legislature hereby declares that it serves a public purpose, and is of benefit
to the state, to indemnify those needy residents -of the State of California who are
vietims of crimes committed in the State of California, and those needy domiciliaries
of California who are injured as a consequence of an act committed while tempo-
rarily in another state or jurisdiction where such act, if committed in California,
would have been a public offense, for the injuries suffered as a result of the com-
mission of the crimes. !

(Added Stats.1967, c. 1546, p. 3707, § 1.)

Law Review Commentarles

Aid to victims of criminal violence (1965)
18 Stan.L.R. 266.

Marital violence. Elizabeth Truninger
(1971) 23 Hast.L.J. 259.

Prospectus for research on victim-com-
pensation in California. Gilbert Geis (1966)
2 C.W.L.R. 85.

Victim compensation plans. (1969) 55
A.B.A.J. 159.

Library references
States €=123.
C.J.S. States § 156.
1. In general
ere it was not shown that any em-
ployees of restaurant-bar knew that robber

§ 13961. Victim of crime defined

of coffee shop was waiting outside nor that
establishment was a ‘‘tough joint’’, patron,
who after employee allegedly asked him
to obtain license number, went into parking
lot and spoke to person, the robber, and
was shot by him was not, as a matter of
law, contributorily negligent and_ did not
assume the risk but was precluded from
recovery on ground that restaurant-bar
could not be found to have anticipated that
robber would not immediately flee or prob-
ability of injury resulting therefrom.
Young v. Desert View Management Corp.,
(1969) 79 Cal.Rptr. 848, 275 C.A.2d 294.

A victim of a crime as used in this chapter is any person who sustains injury to
himself, or pecuniary loss as a result of physical injury or death of another person
on whom he is financially dependent, and which is the consequence of an act con-
sidered to be a public offense, as defined by Penal Code Section 15, whether the
actor is criminally liable or not. .

(Added Stats.1967, c. 1546, p. 3707, § 1.)

§ 13962. Flling of claim; forms; time of presenting claim

(a) The victim of a crime of violence, his family, or any persons dependent upon
the victim for their support may file a claim with the State Board of Control, provided
that the crime was committed in California and the applicant was a resident of
California, or provided the claimant is a domiciliary of California who was injured
while temporarily in another state or jurisdiction.

Asterisks *;* * Indicate deietions by amendment
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§ 13962 GOVERNMENT CODE

(b) The State Board of Control shall provide indemnification claim forms for pur-
poses of this section and shall specify the information to be included in such forms.
{¢) The claim must be presented by the claimant to the Board of Control within a
period of one year after the date of death or injury and no claim not so presented
shall be considered by the Board of Control.
(Added Stats. 1967, c. 1546, p. 3707, § 1.)

Contents of claims, see 2 Cal.Adm.Code L.aw Review Commentaries
.1 . Aid to victims of criminal violence (1965)
Form of claims set out, see 2 Cal.Adm. 18 Stan.L.R. 266.
Code 648.2
Time of presenting claims, see 2 Cal.
Adm.Code 648. .

§§ 13963. Hearing; notice; report of attorney general; approval of claim;
amount; attorney’s fees; subrogation; iIntervention by state

Upon presentation of any such claim, the Board of Control shall fix a time and
place for the hearing of the claim, and shall mail notices thereof to interested per-
sons or agencies and to the Attorney Gencral. Prior to the hearing, the Attorney
General shall investigate the facts of each claim, including the claimant’s financial
condition, filed pursuant to this chapter, and prepare a report thereof. The At-
torney General shall at the hearing submit to the board, and the board shall receive
the report, together with any evidence which he may have obtained as a result of
his investigation. At the hearing, the board shall receive evidence showing

(a) The nature of the erime committed and the circumstances involved;
-(b) That as a direct consequence, the vietim incurred personal injury;

(¢} The extent of such injury;

(d) The need of the claimant;

- (e) Such other evidence as the board may require.

-If the board determines, on the basis of a preponderance of such es'ldence, that
the state should indemnify the claimant for the injury sustained, it shall approve
the claim for payment. The board shall determine that the state should indem-
nify a person who files a claim pursuant to this chapter if there is need for such
indemnification, except that such a claim may be denied if the claimant has not co-
operated with the police in the apprehension and conviction of the criminal commit-
ting the crime,

The maximum amount for which the board may approve a claim pursuant to this
section shall not exceed the amount necessary to indemnify or reimburse the claim-
ant for necessary expenses incurred for hospitalization or medical treatment, loss
of wages, loss of support, or other necessary expenses dircctly related to the in-
jury. If countinued hospitalization or medical treatment is necessary, a partial award
may be made and the claim subsequently reconsidered for the purpose of recom-
mending an additional award.

In addition the board may award, as attorney’s fees, an amount representing the
reasonable value of legal services rendered a claimant, but in no event to exceed
10 percent of the amount of the award.

A claim shall be reduced to the extent that the claimant has received indemni-
fication from any other source. If a claim is paid under this chapter the state
shall be subrogated to the rights of the claimant to whom such claim was paid
against any person causing the damage or injury for which payment was made to
the extent of the payment of the claim. The state may recover the amount of the
claim paid in a separate action, or may intervene in an action brought by the claim-
ant. In no event shall a claim be approved pursuant to this section in excess of five
thousand dollars ($5,000).

(Added Stats.1967, c. 1546, p. 3707, § 1.)

Claim as basis for award, see 2 Cal.Adm. Law Review Commentaries
Code 648 Aid to victims of violent crimes in Call-

CDeterrSn%nation of need, see 2 Cal Adm. ggrma ‘Willard Shank (1970) 43 So.Cal.L.R.
ode 6

stallowance of claims, see 2 Cal.Adm.
Code 6

Underline indlcates changes or additions by amendmgnt
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GOVERNMENT CODE § 13970

§ 13964. Fine Imposed In additlon to penalty for conviction of crime of violence;
: determination by court

Upon conviction of a person of a crime of violence committed in the State of Cali-
fornia resulting in the injury or death of another person who was a resident of the
State of California at the time the crime was committed, the court shall take into
consideration the defendant’s cconomic condition, and unless it finds such action
will cause the family of the defendant to be dependent on public welfare, may, in
addition to any other penalty, order the defendant to pay a fine commensurate in
amount with the offense committed. The fine shall be deposited in the Indemnity
Fund in the State Treasury, which is hereby continued in existence, and the pro-
ceeds in such fund shall be available for appropriation by the Legislature to in-
demnify persons filing claims pursuant to this chapter. :

(Added Stats.1967, c. 1546, p. 3707, § 1)

Library references
Fines ¢=1%%, 20.
C.J.S. Fines §§ 1 et seq., 19.

§ 13965. Law enforcement agency; duty to inferm persons eligible to file claim

(a) The * * * law enforcement agency investigating a crime shall provide
forms to each person * * * who may be eligible to file a claim pursuant to this
chapter * * * The * * * ]aw enforcement agency shall obtain from the board
any forms which may be necessary in the preparation and presentation of such
claims.

(b) If a victim of a erime does not cooperate with a state or local law enforce-
ment agency in the apprehension and conviction of the criminal committing the crime,
the agency shall immediately notify the board of such lack of cooperation.

(Added Stats.1€67, c. 1546, p. 3707, § 1. Amended by Stats.1970, c. 389, p. 801, § 1.)

§ 13966. Payment of .claims.

Claims under this chapter shall be paid from a separate appropriation made to
the State Board of Control in the Budget Act and as such claims are approved by
the board. - :

(Added Stats.1967, c. 1546, p. 3707, § 1.)

ARTICLE 2. CITIZENS BENEFITING THE PUBLIC [NEW]

Sec.

13970. Direct action of citizens as benefiting public; indemnification in certain
cases.

13971. Private citizen defined.

13972. Claim for indemnification; filing; contents.

13973. Hearing; notice; cvidence.

13974. Rules and regulations.

Article 2 added by Stats.1969, c. 1111, p. 2168, § 3.5; Stats.1969, c. 1431,
p. 2938, 3.5.

Indemnification of citizens benefiting
public, see 2 Cal.Adm.Code 647 et seq.

§ 13970. Direct action of citlzens as henefiting public; indemnification in certaln
cases

Direet action on the part of private citizens in preventing the commission of
crimes against the person or property of others, or in apprchending criminals, or
rescuing a person in immediate danger of injury or death as a result of fire, drown-
ing, or other catastrophe, benefits the entire public. In recognition of the publie
purpose served, the state may indemnify such citizens, their widows, * * *
their surviving children, and any persons dependent upon such citizens for their

principal support in appropriate cases for any injury, death, or damage sustained

Asterisks * * * Indicate deletions by amendment
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CALIFORNIA

CHAPTER 5. Victias oF CRIME
(Chapter 5 added by Stats. 1967, Ch. 1546)

13950. The Legislature hereby declares that it scrves a
public purpose, and is of benefit to the state, to indemnify
those needy residents of the State of Californiz who are vietims
of crimes cormmitied in the State of Californiz, and those
veedy domiciliaries of California who are injured as a conse-
quence of an act committed while teraporarily in another state
or jurisdiction where such act, if committed in California,
would have been a public offense, for the injuries suffered as
a result of the commission of the crimes:

(Added by Stats. 1967, Ch. 1545.) :

"18961. A victim of a crime as usad in this chapter is any
person who sustains injury to himself, or pecuniery loss as a
result of physical injury or death of another person on whom
be is financially dependent, and which is the comsequence of

~an act considered fo be a public offerse, as defined by Penal
Code Section 15, whether the actor is eriminally Liable or not.

(Added by Stats. 1967, Ch. 1546.)

- 18962. (a) The vietim of a crime of violence, his family,
or any persons dependent upon the vietim for their support
may file a claim with the State Board of Control, provided
that the erime was committed in California and the applicant
was a resident of California, or provided.the claimant is a
domiciliary of California who vwas injured while temporarily
in another state or jurisdietion. -

(b) The State Board of Control shall provide indemnifica-
tion claim forms for” purposes of this section and shall specify
the information to be included in such forms.

(c) The claim must be prasented by the claimant to the
Board of Control within a period of one year after the date
of death or injury and no claim not-so presented shall be con-
sidered by the Beard of Centrol.

(Added by Stats. 1967, Ch. 1346.)

13983. Upon presentation of any such claim, the Board of
Control shall fix a timsz and plece for the hearing of the cleim,
and shell mail noticss thereo? to interested persens or agencies
.and to the Attornsy General. Prior to the hearing, the Attor-

e
pey Gencral shall investizate the facts of each claim, including
the claimant’s financial condition, filed pursuant to this chap-

* fer, and prepare a report thereof. The Attorney General shall
at the heering submit to the board, arnd the board-shall receive
the report, togethier with any evidence which he may have ob-
tained as a result of his investigation. At the hearing, the
board shall receive evidence showing )

(a) The nature of the crime committed and the eircum-

stances mvelved; ' : Co

(b) That as a direel consequence, the vietim incurred per-

sonal INJUWry; . -

(¢) The extent of such injury;

(d) The need of the elaimant;

(e) Such other evidence as the board may require.

If the board determines, on the basis of a preponderance of
such’ evidence, thut the state should incdemnify the clzimant
“for the injury sustained, it shell approve the claim for pay-

ment. The board shall determine thut the state should ind na-
pify a parson who fiies 2 elajipursuant to this chapter if tiere
is nved for such indemnification, exeept thet such a claim muay
be denied if the claimant has not cooperate 1 with the pelier in
the apprehension and conviction of the cviminal eommitt ing
the crime. :

-6 -




The maximum amount. for which the board may approve a
elaira'pursuant to this seetion shall not exceed the amount nee-
essary to indemnify or reimburse the claimant for necessary
expenses incurred for hospitalization or medical freatment,
loss ¢ wages, loss of support, or other necoss ry expenses di-
rectly related to the injury. If continued hospitalization or
medical treatment is necessary, a pariial award may be made
and the claim subsequently reconsidered for the purpose of

.. recommending an additional award. :

In addition the board may award, ‘as attorney’s fees, an
amount representing the reasomable value of legal services
. rendered a claimant, but in no event to exceed 10 percent of
- the amount of the awar o .
" Aclaim shall be reduced to the extent that the claimant has
received indemnificaticn from any other source. If a claim is
paid under this chapter the state shall be subregated to the
Tights of the claimant to whom such claim was paid against
any person causing the damage or injury for which payment
was made to the extent of the Dpayment of the claim. The state
may recover the amount of the claim paid in a separate action.
or may intervene in an action brought by the claimant. In no
event shall a claim be approved pursuant to this section in
excess of five thousand dollars ($5,000).
(Added by Stats. 1967, Ch. 1546.)
13964, Upon convietion of a person of a crime of violence

committed in the State of California resulting in the injury or
-death of another person who was a resident of the State of
California_at the time the erime was committed, the court
shall take into consideration the defendant’s economic condi-
tion, and unless it finds such action will cause the family of
the defendant to be dependent on public welfare, may, in
addition to any other Penalty, order the defendani to pay a
. fine-commensurate in amount with the offense coramitied. The
fine shall be deposited in the Indemnity Fund in the Siate
Tressury, which is hereby continued in existence, and the pro-
ceeds in such fund shall be available for appropriation by the -
Legislaturs to mderanily persons filing claims pursuant to
this chapter. ' :

(Added by Stats. 1967, Ch. 1546.) :

13965. (a) The district attorney of euch county shall in-
form each person in the county who may be eligible to file a
claim puarsuant to this chapter of sueh elizibility. The distriet
attorney of each county shall obtain from the board any forms
which may be uecessery in the preparation and presentation of
such claims. : - .

(b) If 2 vietin of 2 erimne does not cooperate with a state or
local law enforcement agency in'the apprehension and convie-
tion of the crimingl committing the erime, the ageney shall
immediately notify the hoard ot such lack of c.uperation.

(Added by Stats. 1967, Ch. 1546.) ‘

13966. Claims under this chapter shall be paid from a
Separate appropriation made to the State Board of Control -
in the Budget Act and as such claims are approved by the
board. o R

(Added by Stats. 1967, Ch, 15451
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EXECUTIVE LAW

Article added I.19068, c. 894, eoff.
Avg. 1, 196G. -

Effectivo date of L.19G6, c. §94.
Scction 3 of L.1966G, ¢. 894, provided:

“This ¢ 't [adding thig article] shall
take effect immediately, [August 1,
196G] but the provisions of article
twenty-two of the excentive law, as

§ 622

added by this act, shall apply only to
claims resulting from erimes commit-
ted on or after March first, nineteen
‘hundred sixty-seven.” .
Law Boview C.mmontaries. .

Compensation for victims of crimes
of violence. 31 Albany L.Rev. 120.

§ 620.1 Declaration of policy and legislative intent
The legislature recognizes that many innocent persons suffer per-
sonal physical injury or death as a result of eriminal acts. Such persons
- or their dependents may thereby sufier disability, incur financial hard-
ships, or become dependent upon public assistance. The lesislature
“finds and determines that there is a nced for government financial
assistance for such vietims of erime. Accordingly, it is the legislature’s
intent that aid, caro and support be provided by the state, as a matter
of grace, for such victims of crime. Added L.1966, c. 894, § 1, eff. Aug.
1, 1966. : . - : .
1 Another scction G20 relating to natural besuty commission is set out in
article immediately preceding this article. . : o
Article as applicable only to crimes committed on or after March 1, 1_907, see

note preceding secction G20. LT

*§ 6211 Definitions o

"+ For the purposes of this article:

/ . _ . .
~ 1. “Board” shell mean the crime vietims compensation board.

- 2. “Claimant™ shall mean the person filing a claim pursuant to
this article. . ‘ :
3. “Crime” shall mean an act committed in New York state which

" would, if committed by a mentally compelent eriminally responsible adult,

who has no legal exemption or defense; constilule & crime as defined
in and proseribed by the penal law, provided, however, that no act
involving the operation of & motor vehicle which resulls in injury shall
constitute & crime for the purposes of this article unless the injurics
were intentionally inflicted through the use of a vebiele.

4. “Family”, when used with reference to 2 person, shall mean (a)
any person related to sueh person within the thixd degree of con-
sanguinity or affinily, (b) any person maintaining a sexual relationship
with such person, or (c¢) any person residing in the same houschold
with such person. ‘ L ‘

6. “Victim” shall mean a person who suffers personal physieal in-
Jury as a dircet yesult of a evime. Added L.1966, c. 894, § 1, eff, Aug. 1,

- 1966.

" 1 Another gcetion 621 relating to natural beauty comimission is set out in
article immediately preceding this article. :

Article as applicable only to crimes committed on or after Mareh i, 19067, see-

note preceding section 620. . ,

§ 622.1 Crime victims compensation board

1. There is hereby created in the exccutive deparlment a board, to -

be known as the erime vietims compensation board. Such board shall
consist. ef three members, no more than two of whom shall belong to the
samo political party, who shall be appointed by the governor by and
with the advice and consent of the senate. The members of the board
shall hes» been admitied to practice law in thn state of New York
for not less than ten years next preceding their aprointment. :

2. The term of office of each such member shall be seven years,

except that the members {irst appointed shall serve for terms of seven
years, five years and three years, vespeetively. Any member appointed
to fill a vacancy occurring otherwise than by expiration of a term
shall bo appointed for the remzinder of the unexpired term.- - .. .

.
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- 3. The governor shall designato one member of the board as chair-
hiall fhereot, o =upve us sk nt the pleasure OF tho govargy,
~ 4. The members of the board shall devote their whola tlme and

“eapacity to their dutics, and shall not enguge in any other cccupation,

profession or employment, and shall receive an annual salary to be

" fixed by the governor within the emount ma“e available therefor by

appropriation.  Added 1.1966, c. 894, § 1, eff. Aug. 1, 19G6.

" 1Another section 622 relating to natural beanty commission is set out in

article immediately preceding this article. . . :
Article as applieable only to erimes committed on or after March 1, 19067, sce

note preceding section $20. RN

" § 623.1 Powers and duties of tho board
The board shall have the following powers and dutics: A
1. To establish and maintain a prineipal office and such other offices

* within the state &s it may deem NeCessary.

2. To eppoint & seerctary, counsel, clerks and such other employees

and agents as it may deem nceessary, {ix their cosupensation within the

limitations provided by luw, and preseribe their duties. .
.3. To adopt, promulgate, amend and reseind suitable rules and regu-
lations to carry out the provisions and purposes of this article, including .
rules for the approval of atiorneys’ fees for representation before the
board or before the appellate division upon judicial review as provided

for in scetion six hundred twenty-nine of this article.
4. To request from the division of state police, from county or
municipal police departments and agencics and from any other state

“or municipal department or ageney, or public authority, and the same

are hereby authorized fo provide, such assistance and data as will ennble
the board to earry out its functions und dutics.

5. To hear and determine all elaims for awards filed with the board
pursuant to this article, and to reinvestigate or reopen cases as the board
deems necessary. . '

6. To direct medieal examination of victims. . _ .

7. To hold hearings, adininister oaths or affirmations, examine any
person under oath or affirmation and to issue subpoenas requiring the

- attendance and giving of testimony of witnesses and require the produc-

tion of any books, papers, documentary or other evidence. The powers

‘provided in this subdivision may be delegated by the bhomrd to any

member or employee therecof., A subpocna issued under this subdivision
shall be regulated by the civil practice law and rules. . :
8. To tanke or causc to be taken affidavits or depositions within or

‘without the state.

8. To render each year to the governor and to the lesislature a
written report of its activitics. Added L.19G6, c. 894, § 1, eff. Aug. 1,

1966:
1 Another section 0623 relating to natural beauty commission is sct out in

article immedintely preceding this article.
Article as applicable only to crimes committed on or after March 1, 1967, sce

-note preceding seetion G20. . . .. ..

"§ 624.r EBligibility : e .
1. Exeept es provided in subdivision two of this section, the follow-
ing persons shall be eligible for awnrds pursuant to this article:
(2) a vietim of a crime; .
(b) a surviving spouse, parent or child of a vietim of a erime who
dicd ¢, o divect result of such crime; and .
(¢) any other person dependent for his principal support upon a

“vietim of a crime who died as a direet result o such crime.

~2. A person who is eriminally responsible for the erime upon which
a claim is based or an accomplice of such person or & member of the

- 10 -



EXECUTIVE LAW ‘ § 627
family of such persons shall not be eligible to receive an award with
respect to such claim.  Added L.1966, . 894, § 1; L.1968, c. 661, cif.
June 16, 1963. . - ’ .

1Anot. r seetion 624 relating to natural beauty cc wmission is set out in
article immediately preceding this article. . ’
Article as applicable only to crimes committed on or after March 1, 1967, see
note preceding scetion G20, ’ '
Subd. 1 ameuded 11068, c. 661, off.
June 16, 1968. L.1968, in par. (b), in-
serted “parent.” - :

.

o
.

§.625.1 Filing of claims ) o
~ 4. A _claim may be filed by a person eligible to receive an award,
as provided in section six hundred tweniy-four of ihis article, or, if
such person is a minor, by his parent or guardian.

2. A claim must be filed by the claimant not later than ninety
days after the occurrence of the erime upon which sueh claim is based,
or not later than ninety days after the death of the vietim, provided,
however, that upon good cause shown, the board may extend -the time
for filing for a period not exceeding one year efler such occurrence.

3. Claims shall be filed in the office of the sceretary of the board
in person or by mail The sceretary of the board shall accept for
filing -all claims submitted by persons elizible under subdivision one
of this section and alleging the jurisdictional requirements set forth in
this article and meeting the requirements as to form in the rules and
regulations of the board.

4. Upon filing of 2 claim pursuant to {his article, the board shail

- promptly notify the district attorney of the county wherein the erime
is -alleged to have occurred. If, within ten days afler such notifica-
tion, such district attorncy advises the board that a criminal prosecu-
tion is pending upon the same alleged crime and requests thet action
by the board be deferred, the board shall defer all proceedings under
this article until such time as such criminal prosecution has been con-
cluded -and shall so notify such district atiorney and the elaimmant.
When such criminal prosccution has been coneluded, such distriet at-
torney shall promplly so notify the board. Nothing in this scetion shall
limit the authority of the board to grant emergency awards pursuant
toscetion six hundred twenty-nine of this article. Added 1.1965, ¢, 894,
§ 1, eff. Aug. 1, 1966. : : B .

1 Another section 625 relating to nnturzl beauty commission is sct out in
article immediately preceding this article. . )

Article as applicable only to crimes committed on or after Mareh 1, 1967, sce
note preceding section G20. : :

: § 626.1 Minimum allowable claim

No award shall be made on a claim unless the claimant has incurred
‘a minimum out-of-pocket loss of one hundred dollars or has lost at
least iwo continuous weeks earnings or supporf. QOut-of-pocket loss
shall mean unreimbursed and unreimbursable expenses or indebiedness
‘reasonably incurred for medical care or other services necessary §s a8
Tesult of the injury upon which such claim is based. Added 11958,
c. 894, § 1, eff. Aug. 1, 1966, -

" L-Another section 626 relating to natural beauty commission is set out in

article i edintely preceding this article. .
Article as applicable only to crimes committed on or after March 1, 1967, sce

note preceding section 620. L
L . .. : . . . et . i c.
§ 627. Detexmination of claims " :
3, A clnim, when accopted for filing, shall bo assigned by the
shairman te himself or to another memilior of 1he baard. Al claims
: e

- 11 -~



.rising from tho death of an individual as a dircet result of a erime,
shall be considered together by a single board member, :

<2:- The board member to whom such claim is assigned shall examine
the papers filed in support of such claim.. The board member shall
sthere , on cause an investigation to be cond ..ted into the validity
cof such claim.  Such investigation shall inelude, but not be limited
:to, an examination of police, court and official records and repoirts
" concerning the crime and an exmmination of medical and hospital re-
- ports relating to the injury upon which such ciaim is based.

3. Claims shall ‘be investigated and determined, regardless of wheth-
~er the alleged eriminal has been apprchended or prosccuted for or con-
. - victed of any erime based upon the same incident, or has been acquitted,
... or found not guilty of the ciime in question owing to criminal irresponsi-

“bility or other legal exemption.

-, 4. The board member -to whom & elaim is assigned may decide such

-elaim in favor of a eclaimant in the amount cluimed -on the basis of
. the papers Tiled in support thercof and the report of the investization

- ...of such elaim. If the board member is unable to decide such claim upon
-_ the basis of such papers and sueh report, he shall order a hearing.
. At such hearing any relevant evidence, not legally privileged, shall be
. : admissible. g :
5. After examining the papers filed in support of such claim and
the report of investigation, and after a hearing, if any, the board member
" to whom such elaim was assigned shall make o decision cither granting
an award pursuant to section six hundred thirty-cne of this article or
~deny the claim. .
* 6. The board member making a deeision shall {ile with the secre-
tary a written report setting forth such deecision and his reasons there-
Cfor.. The sceretary shall thereupon notify the claimant and furnish him
"2 copy of such report. Added 1L.1966, c. 894, § 1, off. Aung. 1, 1966.
. Articlo a5 applicable only to crimes committed on or after March I; 1567, see
" note preceding section 620, - '

<. § 623. Consideration of decisions by full board
.. 1. The claimant may, within thirty days afler receipt of the report
. ~of the decision of the board member to whom his claim was assigned,
. ~make an application in writing to the board for consideration of such
decision by the fvll bourd. »

- 2. Any member of the board may, within thirty days after the
filing of such report, make an spplication in writing to the boa~d for
consideration of such decision by the full board. .

*. 3. Upon receipt of an application pursuant to subdivision one or

*two of this seclion, the board shall review the record and affirm or
modify the decision of the board member to whom the claim weas as-
signed. The action of the board in affivming or modifying such deci-
sion shall be final. The board shall file with the sceretary of the board
s written report seiting forth its decision, and if such decision varies
in any yespeet from the report of the board member to whom the claim
was assigned setting forth its reasons for such decision. If the board
receives no application pursuant to subdivision one or two of this see-
tion the decision of the board member to whom the claim was assigned

* shall beecome the final deeision of the board.

4. "he scerelary of the board shall prompt’r nolify the claimant,
the siforney general and the comptroller of the final decision of the
board and furnish each with a copy of the report setting forth such
-decision. Added 1.3965, ¢. 834, § 1, eif. Aug. 1, 1966.

Article ns applicable only to crimes committed on or after March 1, 1967, sco

" mote preceding section 620,



EXECUTIVE LAW § G231

§ 629, Judicial review - - SRR o B

1. Within thirty days after receipt of the ¢~y of the report con-
taining che final decision of the board, the attorney general may, if in
his judgment the avard is lmpreper or excessive, commence a pro-
_ceeding in the appellnte division of the supreme court, third depart-
ment, to review the decision of the board. Within thirty days after
receipt of the copy of such report, the comptroller may, if in his
Jjudgment the award is improper or excessive, request the attorney general
to commence a proceeding in the appellate division of the supreme court,
third department, to review :the decision of the board in which event
the attorney gencral shall commence such a proceeding. Such proceeding
“shall be heard in a summary manner and shall have precedence over all
other civil eases in such court. There shall be no other judicial review
of any decision made or aeiion taken by the board, by a member of
the board or by the seerclary of the béard ywith respeet to any elaim.

2. Any such proceeding shall bo commenced by the sexvice of noticeo
thercof wpon the claimant and the board in person or by mail. Added
L.1966, c. 894, § 1, ¢ff. Aug. 1, 1966.

Article as applicable only to crimoes committed on or after March 1, 1967, see
note preceding scetion 620. :

§ 630. Emergency awards

Notwithstanding the provisions of section six hundred twenty-scven
of this article, if it appears to the board member to whom 2 claim is
assigned, prior to taking action upon such eclaim, that (a) such claim is
one with respeet to whieh an award probably will be made, and (b) un-
due hardship will result to the claimant if immecdiate payment is not
made, snch board member may make an emergency award to the elaim-
ant pending & final decision in the-ease, provided, however, that (a)
the amount of such emergency award shall not exceed five hundred dol-
lars, (b) the amount of such emergeney award shall be deducted from
any final award made to the claimant, and () the excess of the amount
of such emergency award over the amount of the final award, or the
-full amount of the emergency award if no final award is made, shall
be repaid by the claimant to the board, Added L.1966, ¢. 894, § 1, eff.
Aug. 1, 1966, ’ : ' )

Article as applicable only to crimes committed on or after March 1, 1967, sce
note preceding section 620, - : .

§ 631, Awards :

1. ' No award shall be made. unless the board or board member, as
" the case may be, {inds that (a) a erime was committed, (b) such erime
directly resulted in personal physical injury to, or death of, the vietim,
and (c) police records show that such erime wos promptly reported
to the proper authorities; and in no casec may an award be made where
the police xccords show that sueh report was made morc than Torty-
eight hours afler the occurrence of such erime unless the board, for
good cause shown, finds the delay to have been justified.

2. Any award made pursuant to this article shall be in an amount

not excceding out-of-pocket expenses, including indebicedness reasonably
incurred for mecdicul or other services necessary as a result of the
injury - pon which the claim is based, together .cith loss of carnings
or support resuiting from such injury.

3. Any award made for loss of earnings or support shall, vnless
_reduced pursuant o other provisions of this article, be in an aniount
equal to the actual Joss sustained, provided, however, that no such award
shall exceed one hundred deliars for each week of lost carnings or
support, and provided further that the aggremate sward for such lIoss
shall not excoed filteen thousand dollars. It there are iwo or more



§ €31 - - . ExpcUmMVE LAW . : ~
persons entitled to an award ns 2 result of the death of a person which
is the dirvect result of a erime, the nward shall be apportioned by the
board among the claimunts, .. -« L,

4. Any award made pursuant to this article shall bo reduced by
the ar ~unt of any payments received or to L. received as a result
of the injury (a) from or on behrlf of the person who committed the
crime, (b) under insurance programs mandated by law, (¢) from public

funds, (d) as an emergency award pursuant to seetion six hundred

thirty of this arvticle.

5. In determining the amount of an award, the bonrd or board mem-
ber, as the case may be, shall determine whether, beeause of his conduet,
the victim of such crime centributed to tho infliction of his injury, and
the board or board member shall reduce the amount of the award or re-

ject the claim altozether, in secordance with such determination; pro-

vided, however, that the board or board member, as the case may be, may

" disregard for this purpose the responsibility of the victim for his own
Ao 1 1 J

Injury .where the record shows that such responsibility was attributable
to eflorls by the victim fo prevent a erime or an attempted crime from
occurring in his presence or to apprehend a person who had commitied
erime in his presence or had in fact commitited a felony.

~ 6. If the board or board member, as the case may be, finds that the
claimant will not suffer serions financial hardship, as a result of the
loss of earnings or support and the out-of-pocket expenses inenrred as a
result of the injury, if not granted finaueial assistance pursuant to this
article to meet such loss of carnings, support or out-of<pocket expenses,
the board or board members shall deny sn award, In determining sueh
serious finaneial hardship, the board or board member shall consider all
of the finaneial resources of the claimant. The board shall establish
specifie standards by rule for determining sueh serious finaneial hard-
ship., Added L.19G6, ¢. 834, § 1, eff. Aug. 1, 1966,

Article as applicable only to critnes committed on or after March 1, 1987, see

note preceding section G20.

. § 632, Manner of pavment

The award shall be paid in a lump sum, except that in the case of
death or protracted disability the award shall provide for periodic pay-

‘ments to compensate for loss of earnings or support. No award made
Jpursuant to this article shall bo subject to exceution or attachment other

than for expenses resulting from the injury which is the basis for the
claim. Added 11966, ¢. 894, § 1, eff. Aug. 1, 1966.

Articlo as applicoble only to erimes committed on or after March 1, 1967, sec
note preceding section 620,

§ 633. Confidentiality of records .

The record of a procesding before the board or a board member shall
be a public record; provided, however, that any record or report ob-
tained by the board, the confidentiality of which is proteeted by any
other law or regulation, shell remain confidential subject to such luw or
regulation. Added L1965, e. 894, § 1, ff. Aug. 1, 1966,

Article as applicable only to crimes committed on or after March I, 1967, sce

note preceding section G20.

§ 634. Subrogation : . -

Acceplance of an award made pursnant to this artiels shall subrogate
the sta‘c, to the extent of such award, to any righ’ or right of action sc-
cruing to the claimant or the vietim to recover payments on aceount of
losses resulting from the erime with respect to which the award is made.

. Added 1.19063, ¢, 894, § 3, 2ff. Aug. 1, 1965,

Articlo as applicablo only o crimes committed on or after March 3, 7967, sce
note preceding section 620, .

- 14 -
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Part |1—Public Compensation of
Victims of Crime: A Survey of
the New York _Experience*

| Herbert Edelletzf Gilbert Geis'T
Duncan Chappellf L. Paul Sultoni?

b | It is not entirely by accident that our criminal law shows little
\ ‘ affirmative concern for the victims of crime. Punishment and respon-
‘ sibility represent the core of criminal law and while harm—and thus k
\ a victim—is assumed, the focus is on the offender.
| Victims make headlines, particularly if the event is as tragic as the
;

killing of Arthur Collins described early in this article; victims sign
complaints, appear as witnesses, and occasionally even bring a civil
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* The research on which this paper is based was made possible by 2 grant
from the Ford Foundation to the Law and Justice Study Center, Battelle Human
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] CRIMINAL LAW BULLETIN

action based on the same conduct involved in the criminal prosecu-
tion. Since the state proceeds in its own name in a criminal case, it
can be argued that it supersedes the individual victim and assumes
victim status in order to vindicate its overriding interests.

The basic point is clear: When the criminal law abandoned its
early reliance on compensatory and restitutionary justice, it also aban-
doned the individual victim for all practical purposes. A successful
prosecution may serve to vindicate abstract notions of justice; it may
provide psychological satisfaction for some victims—often purchased
at great expense, harassment, repeated court appearances, even threats
of contempt—but there the matter typically ends.

Victims have been used by politicians for their dramatic value,
as in “what about the victim!” That victims have achieved a more
positive political status is well illustrated by the following two-part
article. In a most detailed fashion, the authors describe the New York
victim-compensation program, the precipitating events, the drive to

~achieve legislation, the operation of the board, and an analysis of how
the program operates. _

California and New York traditionally set the pace for legislative
innovation and on the premise that compensation for victims is an idea
whose time has come, the authors provide a richness of detail to aid
those jurisdictions which surely will follow. Along with a detailed his-
tory, the reader will discover the assets as well as the shortcomings
of the New York program. And there is that little homily about he
who ignores history. . . .

Ultimately, this program provides limited financial aid to the
victims of violent crime and their families and only if they also suffer
serious financial hardship. That some may see this as radical is re-
markable when one considers the extent and variety of suffering by
some victims and how limited money, vis-a-vis an obligation to make
whole, really is.

Part I deals with the background of crime-prevention compensa-
tion, outlining the reasons for its creation in New York, and begins
a discussion and evaluation of its practical application that are con-
tinued in Part 11, scheduled to appear in the March 1973 issue.

Appearing recently before a United States Senate committee
considering a measure to provide compensation to crime victims
in the District of Columbia, Representative Abner J. Mikva, one
one of the earliest and most articulate proponents of such laws,
labeled victim compensation an idea “whose time has come.”’

3’1'5

1 U.S. Senate, Committee on the District of Columbia, “Compensation of Vic-
tims of Crime,’f 91st Cong., Ist Sess. 67 (1970).
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He is probably correct. At the moment, eight states have programs
which, in varying degrees and in varying ways, provide financial
assistance to crime victims.” There is a strong bipartisan legislative
thrust in the Congress to subsidize state programs to the extent of
75 percent of their costs.” This proposed legislation will provide a
powerful inducement to enact victim-compensation programs in
the states which do not now have them.*

Under these circumstances, it seems appropriate to report as
fully as possible the results of our examination of the New York
victim-compensation program. There is much analytical and
speculative literature on victim compensation, but we know of no
study concentrating in detail on how a program operates. The New
York program, begun in early 1967, represents the longest-estab-
lished operation of its sort in the country, with the exception of an
atypical effort undertaken a year earlier in California. What has
been learned in New York should help states which contemplate
establishing crime-victim-compensation systems. The New York
experience also provides information as background for debate
on most of the major issues concerning victim compensation, in-
cluding matters such as the preferable method of administrative
arrangements, issues relating to the financial needs of victim-
claimants, and questions of maximum and minimum limits on

awards.’

2 These states are Alaska (1972), California (1966), Georgia (1972), Hawaii
(1967), Maryland (1968), Massachusetts (1968), New Jersey (1971), and New
York (1967).

3 A measure (S. 2994) designed to effect this subsidizing of state programs
and to establish a victim-compensation program for the District of Columbia and
other federal territories received Senate approval on September 18, 1972: “Senate
Bill Would Aid Victims of Crime,” N.Y. Times, Sept. 19, 1972. At the time of
writing this paper, the measure had not been approved by the House of Repre-
sentatives and such approval appeared unlikely at the present session of Congress.

4 Rhode Island, for instance, has already enacted legislation to take effect 120
days following the enactment of federal victim-compensation legislation.

51t should be noted that this research project is mot limited to New York.
The Battelle Law and Justice Center is continuing a detailed examination of the
work of crime-victim-compensation programs in other parts of the United States
and in foreigp jurisdictions. On the basis of that further work, we may alter some
of the materials in this report on the New York experience. Nevertheless, we be-
lieve the present need for information about established programs is of sufficient
importance to warrant early publication of the results of this facet of our research.
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The Genesis of the New York Program

It is characteristic of the American legislative process that
dramatic and dire events often provide the necessary stimulus for
enactment of legislation that otherwise might languish, despite its
value, attractiveness, and latent political and public support. Re-
formative and drug legislation of the early 1900s had to wait for
the tragedy of seventy-two deaths from “elixir sulfanilamide,” a
toxic patent medicine, before it could gather adequate congres-
sional support.® Reform of the abortion laws was greatly hastened
by poignant reports of the birth of crippled children following the
use of thalidomide by pregnant women.” The plight of an Arizona
television star who had taken thalidomide without knowledge of its
potentially damaging effects, and who now unsuccessfully sought
an abortion in the United States, added dramaturgy which ulti-
mately led to reexamination of the abortion statutes.®

In New York, the fatal stabbing of twenty-eight-year-old Arthur
F. Collins on October 9, 1965 provided the major motive force that
led to introduction and passage of legislation granting compensa-
tion to victims of violent crime. Collins, trying to assist several
elderly women who were being bothered by a drunken man on a
subway, put the man off the car. While his twenty-six-year-old
wife, holding the couple’s fifteen-month-old daughter in her arms,
looked on helplessly, the drunk dashed back into the car, plunged
a knife into Collins’s chest, and escaped.

Collins’s death had heart-rendering consequences for his family.
He had served in the Army for two years prior to securing a job as
a computer programmer at Pan American World Airways. He was
earning about $6,000 a year. The company continued his salary
for an additional month, and provided a job for Mrs. Collins.
‘Employees had also contributed $3,000 to the widow, but in order
to work she felt it necessary to send her daughter to her grand-
" mother in West Germany.’ :

6 Toulmin, 4 Treatise on the Law of Food, Drug, and Cosmetics 9 (1942).

7 «Abortion and the Changing Law,” Newsweek, April 13, 1970, p. 56; “Abor-
tion Reform: History, Status, and Prognosis,” 21 Case W. Reserve L. Rev. 521
(1970). =t

8 “George Gallup: Public Gives Its View on Finkbine Case,” Los Angeles
Times, Sept. 12, 1962.

9 Ross, “The Victims of Crime Deserve a Break,” Reader’s Digest 173 (July
1967). .
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Public concern with violence on the streets, in apartment house
elevators, and on the subways quickly focused on Collins’s murder,
which became a symbol of reform campaigns. After the Collins
killing, a special police patrol was established to ride the subways
during hours when violence was considered most likely to occur.
A public debate began about the obligations of the city and state
to assist innocent victims of crimes of violence.

Two days after Collins was slain, John J. Gilhooley, acting
chairman of the Transit Authority, urged that financial compen-
sation be given to the families of people disabled or killed while
aiding others: '

«I hope the City Council and State Legislature will conduct searching

inquiries into the feasibility of providing adequate financial compensation

to families where the breadwinner has been permanently incapacitated or
Killed when acting as a surrogate in the protection of his fellow man, as

did brave Arthur Collins on Saturday night.” *°

On November 23, 1965, five weeks after Collins’s death, a
good samaritan statute was introduced into the New York City
Council by its vice-chairman and cosponsored by three other
councilmen. The bill, which had been requested by the Transit
Authority, noted that “direct action on the part of private citizens
in preventing crimes against the person oOr property of others,
preserving the peace or preventing public disturbances, benefits the
entire public life.” ™ It authorized awards for the death or injury
of any person other than a peace officer caused during an attempt
on a public street or in a city-owned transit facility to prevent
a crime or to preserve the peace. The award was to be fixed in
the discretion of the Board of Estimate as a matter of grace and
not as a matter of right. For personal injuries, payments would
compensate for loss of earnings and for medical expenses. In the
event of death, the award for a surviving spouse, child, or de-
pendent could be paid either in a lump sum Or in the form of
periodic payments. The amount could not exceed the pension
available to a survivor of a first-grade New York City patrolman
killed in the line of duty, approximately $4,400 a year. Before
receiving such an award, its beneficiary would have to assign to

2
10 Perlmutter,
1965.

1N.Y.C Local L. No. 1008 (1965).

“Funds for Victims in Rescues Urged,” N.Y. Times, Oct. 11,
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the city any sums that might be recovered from the offender up to
the amount of the City’s award.

The New York City good samaritan measure was signed into
law on December 29, 1965 by Mayor Robert Wagner as one of
the last official acts of his term in office. The first applicants were
Mrs. Collins and two other widows: Mrs. Charlotte Waldholz,
mother of five children and expecting a sixth, whose husband had
been shot to death while trying to stop a holdup at a service station;
and Mrs. Nathan Dyller, whose husband had been beaten to death
after he objected when a man tried to pick up his seventeen-year-
old secretary as he was accompanying her to the subway. The
applications were referred to the city comptroller for investigation;
after that, they would be reviewed in the corporation counsel’s
office.*

In mid-October 1966, slightly more than a year after her
husband had been killed, Mrs. Collins became the first benefi-
ciary under the good samaritan statute. Her award amounted to
$4,420.26 annually. Should she remarry or die, her daughter
would continue to receive the same amount until her eighteenth
birthday. Accompanying the recommendation for the award was
the following observation of John J. Carty, the deputy controller:

“It is a wonderful thing to know that there are still New Yorkers who are
not afraid to become involved, and are willing to protect other citizens.
. . . We can’t bring Arthur Collins back, but we can try to show his
family that we appreciate what he did.” 3

Meanwhile, Collins’s assailant had been apprehended, and.
during the same month that Mrs. Collins received her award, the
newspapers announced the disposition of his case. The man
accused of killing Collins was José Antonia Saldania, a twenty-one-
year-old factory worker from the Bronx. His trial for first-degree
murder had just gotten under way, and ten jurors had been se-
lected when defendant’s counsel interrupted to enter a plea of
guilty to a charge of second-degree murder. The following week,
Saldatia was sentenced to the mandatory minimum sentence of
twenty years-to-life in prison.**

12 Merlis, “3 Widows for ‘Good Samaritan’ Pensions,” N.Y. World Telegram
& Sun, March 7, 1966: .
13 Dallos, “Samaritan Law Benefits Widow,” N.Y. Times, Oct. 15, 1966.

14 “Man Pleads Guilty to Subway Slaying of Good Samaritan,” N.Y. Times,
Oct. 12, 1966. : :
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Closer examination of Saldana’s killing of Collins showed it
to be an almost stereotypic good samaritan case in which fine

--intentions boomeranged severely. Saldafla maintained that Collins
~ had pushed him out of the subway car, and that he could not

take that insult. Saldafia had often been in trouble because of a
tendency to become volatile when drinking, and he had been
drinking the evening that Collins chose to intervene between him
and the women he was bothering on the subway.

= The good samaritan statute passed by the New York City

- .Council was supplemented by a resolution by its vice-chairman

which called upon Governor Rockefeller to study the feasibility of

~-creating a special corporation to provide indemnification to crime

_victims and their survivors. When the 1965 Council sessions

ended without action on the resolution, it was reintroduced on
January 1, 1966 as Resolution No. I, and thereafter adopted by
the Council. '

The final legislative action in regard to crime victims by the
New York City Council was the introduction on February 15,

- 1966—the later defeat—of a general provision for compensation

of crime victims showing financial need. Sponsored by Councilman

" 'Saul S. Sharison, the measure called for the awarding of funds for

* . his immediate family may become a public charge.

medical expenses and loss of earnings for persons other than

““peace officers suffering disabling injuries as crime victims or

survivors of crime victims, if “it would appear that the victim-or

9 15

The slaying of Arthur Coliins had direct repercussions in New

“York State beyond the action of the New York City Council.

-t added emotion and perspective to reports on victim compensa-

tion issued by the New York Republican Club and by the Cor-
rectional Association of New York..

The Victim, a report issued by the City Affairs Committee
and the State Affairs Committee of the New York Young Re-
publican Club on October 4, 1965, just five days before the
Collins slaying, established a pattern that would become common

15 N.Y.C. Prop. Local L. No. 62 (1966); “City Payment Asked for Crime
Victims,” N.Y. Times, Feb. 6, 1966. For details of a good samaritan who could
not be aided because the law did not cover acts occurring on private premises, sce
“City Unable to Pay a Samaritan Hurt in Tavern Holdup,” N.Y. Times, April 21,
1967, and “Samaritan Award Is Given to Man City Could Not Help,” N.Y. Times,
May 2, 1967.
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as commissions, agencies, law review commentators, and others
began to empathize with victims of criminal acts. The report
contained a recital of crime statistics, followed by some obser-
vations on the unfortunate plight of victims. It was noted, for
instance: “The F.B.I. reports that in 1964 the victims of murder
were 3 to 1 male and most were in their 20’s and 30’s. It is
safe to assume that many left wives and children.” ** The pos-
sibility of civil recovery by victims from offenders was examined
and dismissed with a series of remarks that would be repeated
almost verbatim in scores of later reports dealing with crime-
victim compensation:

“Unfortunately, in most instances the criminal either lacks sufficient means
to effect recompense or will exhaust most of his resources in defending
himself against the charge arising out of the crime. Furthermore, the
imprisonment flowing from the crime prevents the criminal from working
and deprives the victim or his dependents of almost any remaining hope
of collecting a tort judgment.” ¥

The Young Republican Club called for “a compensation
program to assist certain needy victims of specified crimes in
meeting their basic expenses.” ® A review of the history of victim
compensation was followed with the inevitable citation to the
Code of Hammurabi—and of the ingredients of the compensation
programs begun in New Zealand and Great Britain in 1964, and
in California in 1965. These programs, despite certain “limita-
tions,” were said to “have shown the way by demonstrating that
an effective compensation program is not only necessary, but also
that it can be operated without excesive cost to the public.” ** The
California program was criticized for its concentration on the
need of the victim, and the hope was expressed—which would not
be realized—that in California, need would “certainly not [be]
judged by the same severe standards as are or should be applied
for eligibility for welfare or relief payments.” * The Republican
Club, as would virtually all later commentators, recommended

$N. Y. Young Republican Club, City Affairs Comm. and State Affairs
Comm., The Victim 2-3 (1965).

17 1d. at 3.
181d. at 4.
19 1d. at 8.
20 Id. at 10.

i
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that property losses not be included in programs of crime-victim
compensation, since they were not as “disastrous as serious per-
sonal injury, if only in the sense that [they do] not destroy the
ability to earn a living.” ™

As to costs, reference was made to the estimate by Robert
D. Childres that the expense of a comprehensive national pro-
gram of crime-victim compensation might not exceed $14 million
a year.”> This was compared to the $250 million that New York
spent annually .for workmen’s compensation premiums, and was
put alongside the expenditure of “millions for the capture, trial,
care and confinement of criminals, and millions upon millions
for various compensatory or welfare-type programs.” *
-—The- report by the Correctional Association of New York,
issued in mid-December 1965, suggested that “the main thrust
of [a crime-victim compensation law] should be to provide swift
and adequate relief for persons who are injured in what might be
termed ‘impersonal’ crimes as distinguished from persons who
sustain injuries from violence growing out of family quarrels

‘and the like.” ** Concern with the possibility of fraud or unjust

enrichment of the offender seemed to underlie the extensive con-
sideration of disqualification of family members from eligibility for
compensation. The term “family” was defined to include “a
person’s Spouse, children, parents, and brothers, sisters, uncles,
aunts, ‘néphews, and nieces of the whole or half blood, whether or
not in any case legitimatized by legal marriage.” *

Otherwise, the recommendations were generally similar to
approaches which would find their way into statutes that emerged
in later years. They called for reporting of the offense to the
police within thirty days. Apprehension or conviction of the
defendant would not be relevant to compensation claims. Financial
need was not to be taken into account in making awards, and
the schedule of compensation was to be similar to that under the

21 Id. at 12.

22 Childres, “Compensation for Criminally Inflicted Personal Injury,” 39
N.Y.U.L. Rev. 444 (1964).

23 N'Y. Young Republican Club, note 16 supra, at 17-18.

2¢ Correctional Ass'n N.Y., Report of Ad Hoc Committee on Victim Com-

" pensatioh4 (1965).

2 Id. at 2.
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state’s workmen’s compensation law (an appreach that would be
used only in Maryland and New Jersey, among the states which
later adopted programs). A “quasi-judicial board” would ad-
minister the program, and appeals from its ruling would be allow-
able to the appellate division of New York’s Supreme Court, but
only as to matters of law.

The Legislative Drive

On January 6, the opening day of the 1966 session of the
New York State Legislature, there were on hand 1,898 prefiled
measures, about half of them perennials which had failed of
passage in previous sessions. Prefiling in New York, which had
begun November 15, permits a bill to be printed and thereby
supposedly be ready for action early in the legislative session.

Bill No. 1 in each house of the legislature was a compensation
measure, a provision again inspired by the death of Arthur Collins.
Sponsor of the bill in the Assembly was Moses M. Weinstein,
from Queens, and in the Senate, William T. Conklin, from
Brooklyn. The proposed law was a skeletal affair, with as many
questions unanswered as answered regarding the scope and opera-
tion of the program it suggested. Indeed, in a letter written on
February 9, Weinstein himself noted: “I am not entirely satisfied
with the bill and I am presently studying the matter for the pur-
pose of making many amendments.” *°

Under the bill, funds were to be furnished to eligible crime
victims or their survivors by local public welfare districts, after
the districts had established “the amount and the nature of the
aid and the manner of providing it” with “due regard to the con-
ditions existing in each case.” Appeals from the acts of the
local agencies could be made to the state’s Department of Public
Welfare, which, on its own motion, might also decide to review
any local decision. At quarterly intervals, the local districts were
to submit to the state for reimbursement the accounts of their
expenditures under the crime-victim measure. The bill also con-
tained an interesting reparation provision—one of a nature that
has often been discussed in the literature on victim compensation,
but which has not as yet been included in any enacted program:

“When 2 defendant has been convicted of a crime of viclence, the judge

26 Letter of Moses M. Weinstein to Gilbert Geis, Feb. 9, 1966.
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or justice holding the court at which the conviction takes place shall
examine the defendant’s economic conditions, and unless it finds such
action would cause the family of the defendant to be dependent on
public assistance shall, in addition to the criminal penalties which may be
imposed, order the defendant to pay the victim or his family, if the
victim be dead, a sum of money commensurate with the crime involved.” 7

The bill indicated that such reparation rulings could be en-
forced by court judgments against the offender.

Finally, the sum of $5C0,000 was to be appropriated by the
legislature to finance the new program.

Several other groups were taking steps preliminary to legislative
action at the time that Moses Weinstein was placing his measure
before the State Assembly. In December 1965, for instance, a
Joint Legislative Committee on Crime and Control of Firearms
held a public hkearing on compensation to crime victims. A chain
of witnesses endorsed the idea of compensation in principle, though
there was a wide variety of ideas regarding the precise manner in
which compensation programs ought to be implemented. Com-
pensating for property losses was universally rejected as “im-
practical and expensive,” and there was also general condemnation
of the California approach which tied victim claims to eligibility
for welfare relief. A representative of the New York State Trial
Lawyers Association, with patent self-interest suggested that victim-
compensation claims be subject to arbitration or to jury trials and
that they not be awarded in terms of a preestablished schedule, as is
customary in workmen’s compensation. Finally, adding what a
newspaper called “a poignant note” to the proceedings, Arthur
Collin’s widow testified to the desperate emotional and financial
situation in which she found herself following the death of her

husband.?®

27 NY. Assem. Bill 1, § 485-c (Jan. 15, 1966). An interesting parallel ap-
pears in the recent report of the National Commission on Reform of Federal
Criminal Laws: “The court is also prohibited from setting a fine which will so
deplete a defendant’s resources that he cannot compensate the victim of his
crime. . . .7 Nat'l Comm’'n on Reform of Fed. Crim. Laws, “A Proposed New
Federal Criminal Code, Final Report, Comment on Sec. 3302, in U.S. Senate,
Comm. on the Judiciary, Subcomm. on Criminal Laws and Procedures, “Reform
of the Federal Criminal Laws,” 92d Cong., Ist Sess. 448 (1971).

28 “Crime Victims: Witnesses at Legislative Inquiry Unanimous for Compen-
sating Injured,” N.Y.L.J., Dec. 3, 1965.
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The Rockefeller Committee

Dominating activity in regard to victim compensation in New

York State were the efforts of Governor Rockefeller, who less
than two weeks following the death of Arthur Collins, in a widely-
circulated statement, endorsed the idea that the state should give
financial aid to victims of violent crimes and their families. The

governor appointed a three-man committee headed by Attorney -

General Louis L. Lefkowitz, and including the Governor’s Counsel,
Robert R. Douglass, and Presiding Judge John P. Gaultier of the
 Court of Claims, to study the subject, with the instruction that
it have recommendations ready for consideration by the 1966
Legislature.*

~ “My committee will search out ways for society to extend a
helping hand to individuals who suffer as the Collins family is
suffering,” the governor noted in his announcement on the forma-
tion of the committee.*® Spokesmen for the governor’s office also
spelled out for newspaper reporters the kinds of issues that would
have to be resolved before legislation could be adopted. Interest-
ingly, one point stressed was whether riot victims should be eligible
to apply for aid. The ensuing legislation is silent on this matter,
to the considerable present unease of the New York Crime Victims
Compensation Board chairman, who remains apprehensive that
his program will be inundated with applications for compensation
in the event of a major riot in New York State.*

The Governor’s committee held three public hearings, on
January 3 and 14, 1966 in New York City, and on January 26
in Albany. The New York City hearing was first addressed by
Governor Rockefeller, who repeated his earlier endorsement of
the general idea of crime-victim compensation. He observed that to
date only Great Britain and New Zealand abroad and California
in the United States, with a “modest” program, had legislated
in this area. The second speaker was Transit Commissioner John
J. Gilhooley who, predictably enough, recited the details of the
Collins killing to emphasize the need for a program of the type

29 “Rockefeller Seeks State Fund to Aid Victims of Crime,” N.Y. Times,
Oct. 24, 1965. '

30 1d.

31 Suttox;f “Compensation of Victims of Crime in New York State,” Report
to Battelle, March 1, 1972, Sec. V, p. 14.
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being considered. “The important thing at this time, I believe,”
~he said, “is to get started on some program of compensation.
Experience will indicate whether improvement or expansions may
"-be desirable or necessary.” *
*~* - Witnesses who followed were questioned about, among other
- things, the kinds of offenses that ought to be covered by the law,
= ‘the feasibility of maximum and minimum payments, the kinds of
“Tosses that should be covered, the matter of prompt reporting to
- the police, the inclusion or exclusion of pain and suffering from
- awards, lump-sum versus periodic payments, emergency awards,
- and issues relating to hearing and appeal procedures.
77~ The first voice opposing victim compensation to be heard by
~ the committtee was that of Richard Kuh, an articulate former
"“assistant district attorney in Manhattan. Kuh calculated that
“~payments of, say, $250 to each of the 25,000 persons in the state
- who had entered complaints as victims of crimes of violence
during the past year would amount to over $6 million. “There
- are,” he maintained, “more important calls on that six million
than a nice appealing program of compensating victims of crime.” *
~ Among such calls were those asking for more effective measures
" to reduce narcotics addiction, add police manpower, and re-
- habilitate criminals. All told, said Kuh, “where we have not got a
- cornucopia, it is necessary to weigh it against other things in the
" Jaw enforcement field.” * Then Kuh turned to the philosophical
justification for singling out the crime victim for special attention:

“[W]hat about victims of non-negligent accidents, and what about per-
“sons who may be killed by lightning, flood, or today, when we have no

T transportation, people who develop heart ailments and so forth by the

strains and so on involved in coming into a city with no transportation?” #

* Kuh also feared that allowing lawyers into the proceedings
would result in their siphoning off as much as a third of the amounts
recovered by victims. He believed that probation department per-
sonnel might be employed to investigate and make recommenda-

32 Néw York, “Meeting of the Governor's Comm. on the Compensation of
Victims of Violent Crime” 9-10 (Jan. 3, 1966). ‘

33 Id. at 33.

34 Id, at 34.
35 [4. New York was at that moment in the throes of a strike by transporta-
tion workers.
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tions on crime-victim-compensation claims. “I suggest to you,”

Kuh observed, “that the probation reports are adequate for the

judges of our courts to impose life sentences . . . and they should
be adequate to form the basis for giving out some funds.” * Kuh
also entered into a more general discussion on the implications
of being a crime victim. Based on more than a dozen years in the
district attorney’s office, serving four of those years as chief of a
bureau that handled some 40,000 litigated matters annually, Kuh
thought that he knew what

“Is nearest and dearest to the heart of the victim of crime, what that
victim wants most, and I guess it is not money. . . .

“I suggest what it is really is equal standing in the criminal courts to the
standing of the defendant in a criminal case, and by that I mean some-
thing very simple, and that is the right of the complainant, when it comes
to such things as adjournments, appearances in court, to be entitled to
some consideration.

“I have some complainants scolded and harassed by judges, and I will
say by prosecutors, including myself, when they have said to us, ‘I will
not come down again, I have been here twelve times and every time I
am here there is some reason for an adjournment, and I cannot miss any
more days of work. I just will not come again.’

“And T as a prosecutor have had—and I might say it is the most hateful
thing I have done in my years of prosecution—I have had the problem
of telling these complainants we have no alternative but to hold you in
contempt if you don’t come again.” 37

Other legally qualified witnesses offered hypothetical instances
which might serve to confound the most astute kinds of legislative
draftsmanship. Thus, on the question of defining the crimes to be
covered by the Act, Richard Bartlett, chairman of the New York
Commission on Revision of the Penal Law and Criminal Code,
offered the following situation for consideration:

“A purse snatcher . . . turns and runs down the street and knocks some-
one over. Starting out with a robbery, of course, this is serious, but how
about the shoplifter who picks something up from the shelf and then
bolts and hits some old lady in the store instead of on the street—or in-
deed on the street.” 38

3 Id. at 36.
371d. at 37-38.
Fop
381d. at 78.
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Bartlett also thought that consideration should be given to
precise definition of the jurisdictional area covered by the proposed
law. Should a person injured by a crime of violence in a post office,
for instance, be allowed to recover under provisions of the New
York law?

Previous witnesses had suggested, rather hopefully, that a
crime-victim-compensation law might encourage more willing co-
operation between citizens and law-enforcement agencies. Bartlett
had a contrary proposition to offer—that the law might be detri-
mental by “encouraging people recklessly to inject themselves into
situations when a call to a police officer would be much wiser and
indeed in the better interests of good law enforcement.” *

At the second hearing in New York, on January 14, 1966, the
witness who received the most attention was Gerhard O.W. Mueller,
a professor of law at New York University. He suggested that the
proposed legislation might promote crime by, for example, reducing
a criminal’s “inner hurdle” against victimizing someone by allowing
him to rationalize that “nobody got hurt.” ** Mueller analogized
to crimes against property, in which robbers are reported to have
considerably less reluctance to hold up finance companies and large
insured corporations than to rob private citizens. Mueller also
stressed that the psychological relationship between the criminal

"and his victim is often too close and intricate for a statute to

discriminate categorically between one and the other. “The vast
majority of homicides and rapes are victim-precipitated,” Mueller
told the committee, and the homicide victim’s role in bringing death
can range from an outright dare to a subliminal invitation.** Quot-
ing figures from a study by Marvin E. Wolfgang of the University
of Pennsylvania,” Mueller told the committee that in more than
70 percent of homicides, the parties are known to each other as
friends, lovers, or man and wife. In a majority of rape cases,
Mueller said, the victim and the rapist had previously dated.
Homicides involving victim precipitation, Mueller maintained, are

39 Id. at 86-87.

40 New York, “Meeting of the Governor's Comm. on the Compensation of
Victims of Violent Crime,” 141 (Jan. 14, 1966). See also Tolchin, “Crime Rise
‘Linked to Indemnity Bill,” N.Y. Times, Jan. 15, 1966.

a1 [F at 145.

42 Wolfgang, Patterns in Criminal Homicide (1958).
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tantamount to suicide. He suggested that state compensation to

a victim’s family might add inducement to homicide, by subtly

encouraging the victim to take less care.

Mueller also thought the committee should look more closely
at an existing provision of the New York Penal Code—Section
512b, which made the perpetrator of a felony a creditor to his
victim.** “This section has never been used,” he told the commit-
tee. “There is no annotation of this section. I think it is a tremen-
dously important section.” **

Mueller’s argument that a compensation program might encour-
age crimes of violence by undercutting the criminal’s sympathy
for his victim because the victim’s compensation would make his
loss seem less dire came in for criticism. Arthur Corpelius, Jr.,
superintendent of the State Police, thought the hypothesis far-
fetched:

“I have heard the observation that a compensatory plan might have a
worsening effect on the crime picture in that the criminally oriented would
be encouraged to acts of violence because of the knowledge that victims
would not suffer financially. I reject this view. I think it attributes
qualities to criminals they do not possess. If the criminal were really
sensitive about the effects of his activity, it is impossible he would be a
criminal.” 45
The superintendent’s reasoning was not too different from that
of the distinguished English jurist Rupert Cross, who had con-

sidered the same problem when reviewing the English pro-
gram of victim compensation and reached the following conclusion:

43 Section 5126 provided that

“[A] person injured by the commission of a felony, for which the offender is
sentenced to imprisonment in a state prison, is deemed the creditor of the
offender, and of his estate after his death, within the provisions of the statutes
relating thereto.

“The damages sustained by the person injured by the felomious act may be
ascertained in an action brought for that purpose by him against the trustees
of the estate of the offender, appointed under the provisions of the statutes,
or the executor or administrator of the offender’s estate.”

In the version of the New York Penal Law effected in 1967, this section was
transformed into the Civil Rights Law.

4 N.Y., “Meeting of the Governor’s Comm. . . .,” note 40 supra, at 147.

45 New York, “In the matter of the Public Hearing Conducted by the Comm.
Appointed by Governor Rockefeller to Prepare a Plan for Compensating the
Victims of Crime” 24 (Jan. 24, 1966).
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“The callousness of many criminals is notorious. Might it not become
even greater, if they knew that their victims could get compensation from
the state? This is not the kind of thing that can easily be proved or dis-
proved by evidence, and I am relying on nothing more than intuition when
I say that I doubt whether many criminals pay attention to the extent of
the injury they inflict, or the misery they are likely to cause, when com-
mitting a crime of violence.” *¢

Having heard twenty-eight witnesses, the committee finally ad-

' journed its public hearings and set to work on drafting legislation.
* The closing statement of Attorney General Lefkowitz summarized

its attitude:

- “] know we will not have a perfect bill, but one assurance that we will

" give you, whatever we propose will come after due consideration, having

in mind the views expressed at the three hearings [as well as] what is
going on in other jurisdictions.” **

The Proposed Legislation

The bill designed by the governor’s committee was presented
to the legislature on April 20, 1966.* It called for the creation
of a three-man Crime Victims Compensation Board. Members of
the board would be lawyers with at least ten years’ experience.
They were to be appointed by the governor for seven-year terms,
and were to work at the job full-time. The board could award

~ compensation to eligible applicants equal to the costs of unreim-
- bursed medical, hospital, and other services necessitated by crime

victimization, plus the loss of earnings or support. The maximum

~ amount possible for any award for loss of earnings and/or support

was set at $15,000. Only crimes committed in the state on or after
October 1, 1966 would be eligible for board consideration. Claims
were to be decided by a single member of the board (a procedure
adopted from the British program). Consideration of a claim
would be postponed if the district attorney in the county where

46 Cross, “Compensating Visting of Violence,” Listener 49, 816 (1963).
47 N.Y., “In the Matter of the Public Hearing . . .7 note 45 supra, at 32.

48 Schanberg, “State May Assist Victims of Crime,” N.Y. Times, April 21,
1966; Madden, “Bill Would Help Victims of Crime,” N.Y. Times, April 22, 1966;
Assem. Bill 5335 and Sen. Bill. 6124: “An Act to Amend the Executive Law in
Relation to the Creation of the Crime Victims Compensation Board in the Exec-

. utive Départment, Prescribing the Powers and Duties Thereof and Making an

Appropriation Therefor.”
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the prosecution of the alleged crime was pending requested a de-
ferment until the prosecution had been completed. The claimant
as well as another member of the board could obtain a review of
the award by the full board, which could dismiss the appeal or
modify the award. There was to be no judicial review for claim-
ants, although the attorney general or controller could ask the
appellate division of the courts to examine any award believed to
be improper or excessive. :

Claims had to be filed within ninety days after the criminal
event, although the board might extend the period for good cause.
A minimum loss of $100 or two weeks’ earnings or support was
necessary to qualify for assistance. Members of the family of the
person criminally responsible for the crime upon which the claim
was based could not qualify for assistance. Moneys might be
awarded regardless of whether the alleged criminal was appre-
hended, prosecuted, or convicted, or whether he was found not
guilty of the crime in question owing to criminal irresponsibility
or other legal exemption.

The bill called for an appropriation of $500,000 for the first
fiscal year of the board’s work, the same amount that had been
requested by Assemblyman Weinstein in his prefiled measure.

By far the most controversial section of the measure was
Section 631.6, establishing a “need” test by means of which to
judge awards. The section read:

“If the board or board member, as the case may be, finds that the claimant
will not suffer serious financial hardship, as a result of the loss of earnings
or support and the out-of-pocket expenses incurred as a result of the
injury, if not granted financial assistance pursuant to this article to meet
such loss of earnings, support or out-of-pocket expenses, the board or
board member shall deny an award. In determining such serious financial
hardship, the board or board member shall consider all of the financial
resources of the claimant. The board shall establish specific standards
by rule for determining such serious financial hardship.” [Emphasis
added.]

The inclusion of this provision was clearly an attempt to keep
the costs of the new program below what they would be were there
no requirement that “serious financial hardship” be demonstrated
by victims to qualify for assistance. The provision was deemed
necessary to secure passage of the law, despite the almost universal
opposition to such a restriction expressed during the hearings of
the governor’s committee. The rationale for inclusion of the
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“serious financial hardship” provision was explained by the board
chairman to a conference in 1970 as a reaction by the legislators
to costs associated with Medicaid:

“[O]ur legislature had already been badly bitten by Medicaid. They were
told one thing and when it got into existence, it blossomed. They treated
this [victim-compensation] program as another one of those runaways,
and that’s why they actually put the serious financial hardship in it.” *°

Another version of the manner in which the “serious financial
hardship” provision found its way into the New York law was
provided by Robert Childres in a 1972 letter to Senator McClellan,
chairman of the U.S. Senate Subcommittee on Criminal Laws and
Procedures, concerning proposed federal legislation on victim
compensation.” Childres expressed his feelings about the inclu-
sion of the need provision in the New York law, and proposed
federal law, as well as his objections to the categoric limitation on
recovery by members of the offender’s family.

“[M]y disappointments with your bill [S. 2994] are old ones. When I
was helping draft the New York bill we felt confident that your Section
464(a) and (d) would not be amended to your present form.5? After the
[New York] bill had passed, we were mortified to discover that, at the
last minute and unbeknownst apparently to anybody, Rockefeller had
inserted the need test and the family exclusion into a substitute bill.>> The

49 Stanley L. Van Rensselaer at Second International Conference on the Com-
pensation of the Innocent Victims of Violent Crime, Baltimore, Md., May 27-29,
1970, Proceedings p. 33.

50 Letter from Robert Childres to John L. McClellan, Jan. 3, 1972, in U.S.
Senate, Comm. on the Judiciary, Subcomm. on Criminal Laws and Procedures,
“Victims of Crime,” 92d Cong., lst Sess. 1005 (1972).

51 Section 464(a) reads: “No order for payment shall be made under this
part unless the Board finds that the applicant will suffer undue financial hardship
from pecuniary loss incurred as a result of the injury or death of the victim if
the order for payment of compensation is not made. In determining undue finan-
cial hardship for the purposes of this subsection, the Board shall consider all of
the financial resources of the applicant. The Board shall establish standards by

. rule for determining such undue financial hardship.” »

Section 464(d) reads: “The criminal or an accomplice of a criminal, 2 mem-
ber of the family of the criminal, a person living in the household of the criminal,
or a person maintaining sexual relations with the criminal shall not be eligible to
receive compensation with respect to a crime committed by the criminal.”

52 The need provision appears in all bills presented to the legislature by
Rockefeller of which we have secured copies. We asked Childres about this, and
he wrotg:, “My recollection is clear but I do not remember the mechanics of why
we thought until after the legislation had been passed there would be no needs
test.” Letter from Robert Childres to Gilbert Geis, July 18, 1972.
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only explanation to come from his office was that these restrictions were
fiscally necessary. But that was nonsense then and still is. Experience
has shown in all the programs without fail that relatively little money
is involved from the government’s point of view, even if in individual
cases the money means an enormous amount to the recipients. . . .

“First, the need test. No one has ever suggested a reason why ‘society’s
moral obligation in this area,” as you put it on introducing S. 2994, runs
only to the poor. It has always seemed to me that society’s obligation
to protect the citizenry, and to pay attention to those citizens whom it
fails, runs with an even hand to the poor, middle and rich alike.

“Moreover, this program is an excellent vehicle for showing the middle
class in this country that government cares for them, too. I strongly urge
you to eliminate Section 464(a).

“The family exclusion question is best framed, I think, by asking whether
anything beyond Section 457(c)’s limitation is needed.?® Those family
members who provoke, or are in part responsible, for the violence should
of course be dealt with as Section 457(c) provides. But I would suggest
no more is needed. If a father shoots and disables a small child, surely
that child is as deserving as a child who lives next door. . . .” 3¢

In an earlier article, Childres had cogently set forth his views
on the vital importance of not regarding victim compensation as
charity and of keeping it separate from welfare restrictions.”® In
a sentence that was to be widely quoted in later discussions of the
issue, Childres noted: “[W]elfare programs are analagous only
in that they deal with destitution, which compensation is intended
to prevent. Welfare and compensation are unrelated in their ra-
tionale, their victims, and the social problems they seek to alle-
viate.” ** Childres elaborated on the matter in the following form:

“Debilitating poverty is a blot on the national character of any prosperous
nation. For most poverty, however, there is no admitted causal relation-
ship involving the government. For destitution threatened by criminal

53 Section 457(c) reads: “In determining whether to order a payment under
this section, the Board may consider any circumstances it determines to be relevant
and Board shall consider the behavior of the victim, and whether, because of
provocation or otherwise, the victim bears any share of responsibility for the crime
that caused his injury or death and the Board shall reduce the amount of com-
pensation in accordance with its assessment of the degree of such responsibility
attributable to the victim.”

54 Childres letter, note 50 supra, at 1005.
" 55 Childres; note 22 supra, at 462.
56 Id. '
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- injury to the person there unquestionably is such a relationship. Victims
~of crime ought not be required to divest themselves of all resources before

" qualifying for compensation. Nor should they receive payments at a
* Ievel kept low in part to induce people to return to the work force.” 37

_Though the “serious financial hardship” subsection had been
included in the New York law, it by no means guaranteed prompt
passage of the measure. For the first time since 1938, there was
a split in the party majorities in the two New York legislative
chambers, with the Democrats controlling the Assembly and the
Republicans in command in the Senate. In the latter body, Major-
ity Leader Earl W. Brydges, of Niagara Falls, on the day following
the introduction of the governor’s bill, described crime-victim
compensation as an idea too new and too complex to pass “right
now in this much of a hurry,” although he promised to study the
bill carefully. Brydges wanted to create a new joint legislative
committee to make an exhaustive study of the entire issue of victim
compensation and to have the committee report back to the legis-
lature at the following session.”

.- Sometime after April 1966, Rockefeller permitted Majority

- Leader Weinstein to assume sponsorship of the measure put to-
- -gether by his committee™ (in the Senate, the bill was presented as

a product of the Committee on Rules), and after this, the sailing
became much smoother. Interviewed in 1972, Weinstein recalled

" how the bill was handled:

" “P'm being very frank about it. . . . I enjoyed excellent rapport with both
" sides of the aisle, Republicans and Democrats, and I don’t" think that
very many guys were anxious to tangle with me on that occasion.”

" There was little overt opposition to the bill, Weinstein remem-
bers. “Everybody was appalled by the crime that had been com-
mitted, the Collins thing and all that. It was that kind of thing—
like motherhood, and everybody was in favor of it. We got one
or two of conservative ilk that didn’t think we should spend the

" money, but I had had that constantly.” 51 Also, “There must have

57 Id.
58 Madden, “Victims of Crime to Get State Aid,” N.Y. Times, Aug. 2, 1966.

59 Schanberg, note 48 supra.

60 Su{ft"on, note 31 supra, Sec. V1I, pp. 8-9.
611d. at6.
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been 50 guys who wanted to co-sponsor the bill. They jump on

it, but when they go back to their community, they don’t tell them

they just co-sponsored [the] bill. They tell them they introduced
the bill. . . . That’s what they do.” *

The opposition was made more quiescent by keeping the
maximum award down to $15,000. Weinstein explained the
reason for this limitation:

“There’s always a question of money in the minds of many people in the

legislature, and. I felt that if I immediately said to make it 50 or 100

[thousand] you might find a ot of opposition. So I talked what I con-

sider to be a rather nominal sum which would take care of that person

who was in the middle income class or in the poor class, more of whom

might be on the street than the man who is driving a limousine or a Rolls
"~ Royce—and that met with approval.” &3 '

Weinstein was willing to compromise in regard to the expendi-
ture of $500,000 for the board’s work, and here the power inherent
in his office was brought into play:

“The problem we ran into was the fact that for the initial appropriation
we wanted $500,000 for the bill. The Republican administration and the
Senate wanted to kill it. . . . [Tlhey tried to delete it or cut it down or
postpone, for a year or two, its operation. Of course I was then majority
leader of the Assembly. So I said: ‘Well, if you kill this bill then your
bills that come into the Assembly will receive, I'm sure, fair treatment:
They’ll all die.” So the bill was passed. . . .” &

On May 18, 1966, the bill was passed by the Assembly, 142-.

t0-9. The Senate ballot came on the final day of the session, with
the clocks stopped to allow the legislature to pretend it was acting
within the statutory time limit set for it.** The Senate vote was
44-to-17. In conference committee, the only alteration was to
change the date of eligibility from October 1966, to March 1967.
In his New York office, a month later—on August 1, 1966—
Governor Rockefeller signed the measure into law, describing it as
a “revolutionary concept.” * Assemblyman Weinstein, noting the

52 1d. at 10-11.
63 Id. at 8.
64 Id. at 4-35.
- %5 “Clocks Stopped to Pass Key Bills,” N.Y. Times, July 6, 1966.
66 Madden, note 58 supra; N.Y. Exec. L. § 620.
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governor’s approval in his own press release (in which Weinstein
pointed out that he had “introduced” the bill), recited some of the
measure’s provisions and observed that he had sent copies to every
state legislature and to each bar association in New York State.
He used a theme that would become common in praise of victim
compensation, one maintaining that it served to balance more
fairly the rights of the victim of criminal acts with the rights of
the accused:

“For the first time the State recognized that it has a responsibility to be

as interested in what happens to the victim of crime as to the criminal.

It is all too common to see and hear individuals and groups rally to the

defense of the rights of accused criminals. It is long overdue that the
State becomes just as indignant over the victims of the crimes.” &

In signing the bill, Governor Rockefeller filed with it a memo-
randum, noting that the measure “enacted upon my recommenda-
tion . . . was developed by the special committee which I appointed
. .. to develop legislation to provide compensation for the innocent
victim of crime, with special reference to the tragic case of Arthur
F. Collins. . . .” %

All told, the New York measure was clearly a landmark effort.
The draftsmanship was skillful and most of the provisions would
stand the test of time in terms of their clarity and utility. A number
of the bill’s provisions were arguable, but there was no question
that they had been debated, their merits and demerits considered
with some care, in terms of what seemed reasonable and possible.
Later, the New York system would provide guidelines for other
state programs, and the experience in New York State would pro-
vide empirical data for adjudicating ideological questions related
to victim compensation.

Certainly, the existence of programs in New Zealand and Great
Britain had provided guidance for the establishment of the com-

. pensation scheme in New York, and the California program had

served as an object lesson of what was at all costs to be avoided.
Nonetheless, the New York achievement was a remarkable piece
of speedy administrative and legislative work, begun as an idea
in October 1965 and signed into law less than one year later.

67 Préss Release, Moses M. Weinstein, Albany, N.Y., Aug. 1, 1966.

68 N.Y., Executive Chambers, Memorandum Filed with Assem. Bill Intro. No.
5335 (Aug. 1, 1966).
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There was irony in the fact, though, that the family whose predica-
ment had so precipitously set everything in motion was not served
by the product that emerged. Mrs. Collins and her daughter con-
tinue to receive the $4,400 given them each year by the New York
City Council. ‘Under the state provisions, with the $15,000 maxi-
mum, her award would not have lasted four years.

Legislative Changes

Two summary observations may be entered bearing on the
legislative history of the crime-victim-compensation measure since
its enactment:

(1) The foresight and skill of the drafters was of a quality
high enough to ensure that the original bill as written
could be administered - expeditiously, and that it rather
well articulated the ideological preferences of the law-
makers.

(2) As time passes and the law becomes better known, it
offers a tempting target for reform and debate. Support
for the second proposition is supplied by the ever-growing
number of bills which seek to amend the victim-compen-
sation law.

Through 1972, there were three substantive changes and one
technical change made in the original New York enactment.® The
technical change concerned the renumbering of a section referred
to in the act, to make the reference congruent with another section.
The first substantive change involved the insertion in 1968 of
“parent” between “spouse” and “child” in the roster of survivors
of a crime victim who might be eligible to receive an award. The
legislative intent for this change was explained in the following
terms:

“Originally when the law was passed a parent of a victim who died was
not an eligible claimant. The Board thus was unable to even pay for the
funeral bill. In 1968 the Board succeeded in having the Legislature
amend the law so that the parent is now eligible. This opens up another
avenue for an award to the parent in addition to the funeral bill. Prior
to the change, the parent might qualify for an award for support furnished
by the child only if the parent could qualify as a person dependent for
his principal support upon the victim. With the amendment the parent

69 For statute and amendménts, see N.Y. Exec. L. § 620.
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now would be entitled to an award even if the support were only
partial.” ™

The second change, made in 1970, made explicit the fact that
victims could not receive “double recovery,” even if the protection
they had derived from private sources.” It added the following
item to the list of victim incomes which would result in their
amounts being deducted from the award total: “[Alny contract of
insurance wherein the claimant is the insured or beneficiary.” Prior
to this amendment, insurance payments Were deducted from the
amount of an award only where insurance was part of a program
mandated by law, such as workmen’s compensation. This new
provision was diametric to the philosophy which had come to
underlie several foreign victim-compensation programs. In New
Zealand, for instance, the original compensation measure had
called for insurance payments to be subtracted from grants, but
this provision was stricken in committee when the government
came to align itself with the view that “a man should not be
penalized for having the foresight to insure himsel o

The third change, in 1972, was to allow claims to be filed on
behalf of a minor or incompetent by a relative, committee, or at-
torney, and provided payment to such persons. Prior to this
amendment, there was no provision for a claim on behalf of an
incompetent. The new payment provisions also clarified the man-
ner in which payments could be made on behalf of minors or in-
competents, and how the custody of such moneys should be mon-

itored. '

During the 1970 election campaign, Governor Rockefeller re-
turned to the subject of crime victims. In a speech on October 16
before the Polish-American Committee of Greater New York, for
instance, he again recounted the situation of Arthur Collins’s
family, noting: “I was shocked that such victims of crime be so
ignored by society. 1 decided to do something about it right then.”
The governor told his audience that he was “proud” of the law

70 Nissman, “Compensation for Victims of Crime,” 32 Queens B. Bull. 5, at

7 (1969).

71 This change did not affect the board’s rule permitting certain specified

- amounts of life insurance to be excluded from consideration.

72 Hanan, Minister of Justice, in New Zealand, Parliamentary Debates 2633

(Oct. 22, 1963).
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that had subsequently been enacted, but that he now wanted to
press for expansion of its coverage. In particular, he wanted the
board to “give special consideration and expanded benefits to
people who provide essential public service and expose themselves
to high risks of criminal attack.” Among other groups, the
governor had in mind taxicab drivers, eight of whom had already

been killed during the year, compared to three for the entire pre-
vious year.™ '

There is no record that the governor’s ideas went very far
beyond this expression, but during the legislative session he intro-
duced a bill—which was defeated—to permit board-designated
employees to make initial decisions on compensation claims,
subject to the final approval of the board chairman. The present
full-time board was to be changed to a review body, and its pay
would be determined on a per-diem basis rather than the present
arrangement of flat salaries. The governor believed that the board’s
work had so increased that such administrative rearrangements
were imperative.™

A number of measures seeking to amend the victim-compensa-
tion law were introduced in the 1971 legislative session. Assembly-
man Stavisky proposed legislation calling for the establishment
of rewards for “information leading to the arrest and conviction
of persons guilty of arson and criminal mischief in or about build-
ings used as schools and places of religious worship,” with the
stipulation that “the identity of the claimant for a reward shall be
held in absolute confidence.” The file copy of the bill we have
contains a handwritten note across the top of the front page:
“Killed: Too broad, constitutional questions on protection of
identity.” ™ Three other bills (all of which also died, in part be-
cause of the opposition of the Crime Victims Compensation Board)

were (1) a measure of Assemblyman Mercorella, asking that vic- -

tims be compensated for pain and suffering;" (2) a measure by
Assemblyman Miller, asking that awards be made for damages

3 Rockefeller, N.A., “Excerpt of Remarks Prepared for Delivery at the Polish-
American Democratic Committee of Greater New York Meeting” (Oct. 16, 1970).

4 “Measure Would Revamp Crime Victims Board,” Schenectady Gazette,
Feb. 24, 1970. : -

Fa

T N.Y. Assem. Bill 1841 (Jan. 13, 1971):

"6 N.Y. Assem. Bill 1696 (Jan. 13, 1971).
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to houses of religious worship and their contents by acts of van-
dalism, bombing, or arson’ (an idea that raised direct constitu-
tional issues concerned with the gift of public moneys); and (3)
a measure asking that the compensation act be extended to include
“damages to, or loss of, personal property as a direct result of
crime.” ™

Two other bills went in diametrically opposite directions in
requesting basic overhaul of the compensation program.” State
Senator Samuel L. Greenberg, a Democrat, asked for the elimina-
tion of the $15,000 ceiling and the striking of the “serious financial
hardship” provision. Assemblyman James T. McFarland, an Erie
County Republican, took the opposite tack. He wanted to reduce
the maximum permissible award from $15,000 to $10,000, and
to bar anyone from making a claim unless he had incurred a mini-
mum out-of-pocket loss of $400 for medical expenses (instead
of the current $100) or had lost at least four continuous weeks of
earnings or support (instead of the present two weeks). McFar-
land also proposed that the rate of payment be limited to $75 a
week instead of the existing minimum of $100, and that payments
for medical treatment, which were unlimited, be reimbursed only
for 80 percent of the cost.

Greenberg supported his proposal with the charge that the
board had been guilty of a “niggling bureaucratic interpretation
of the law.” He claimed that the “inflexible maximum award limit”
had distorted the original intention of the compensation program.
He leveled a general charge that the board had forced “unnecessary
suffering on the aged, the sick, the victimized and widows and

o
.orphans because of its overly strict reading of the law and its failure

to seek remedial legislation.”

McFarland, on the other hand, praised the concept of crime-
victim compensation, but then insisted that it was essential for the
state to restrict its expenditures if it intended to carry on its proper
business without increasing taxes. Compensation payments, he
believed, were too generous; he thought that many crime victims

77 N.Y. Assem. Bill 1293 (Jan. 6, 1971).
© 8 N.Y. Assem. Bill 1221 (Jan. 6, 1971).

79 N.Y. Assem. Bill 4978 (Feb. 16, 1971): N.Y. Sen. Bill. 3308-A (Feb. 8,
1971). '
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would not want to go back to work if they were given “a lot of
money.” % ,

Neither the Greenberg nor the McFarland measure made head-
way in the legislature, but both indicated the likelihood that in-
creased attention was going to be paid to the philosophy and the
operation of the compensation program once its existence became
better known and once its cost made something more than a
negligible impact on the total state budget.

The New York Board at Work

The experience in New York with the operation of a program
providing compensation to victims of violent crime is the most
extensive in the United States in terms of the number of claims
dealt with, the amount of money involved, and the administrative
issues confronted. In accord with statutory requirements, the
board annually publishes a review of its work for the period from
March 1 through the last day of February in the following year.
The reports—four of them had appeared in print by mid-1972—
‘tend to offer a brief overview of the statistical details of the board’s
operation (with a notable omission of any detailed consideration
of operating costs) and to provide ongoing comparisons of the
kinds of decisions made and the number of cases handled. There
is inevitably a paragraph or more devoted to what the board
regards as the most difficult problem of defining satisfactorily the
matter of “serious financial hardship.” This subject is clearly a
running sore. In the more recent reports, however, there have
emerged as well expressions of satisfaction on the part of the board
with its ability to assist individuals who later communicate their
gratitude for such help.

There generally are also passing references to the progress of
legislation throughout the world on victim compensation, on inter-
nal personnel changes in board membership, and on procedural
matters, such as problems associated with dealing with Blue Cross
and with physicians and hospitals. Problems related to adequate
staff resources to expedite the processing of claims also seem to be
of continuing concern.

Until the procedure was eliminated in 1970 because of bud-

80 Ronan, “Bills Widening and Restricting Aid for Crime Victims Proposed,”
N.Y. Times, Feb. 21, 1971-




INAL LAW BULLETIN

e gi a lot of

asure made head-
kelihood that in-
ilosophy and the
existence became
ng more than a

K

ion of a program
rime is the most
wumber of claims
he administrative
requirements, the
r the period from
e foo  ‘ng year.
1t by -1972—
ails of the board’s
iled consideration
mparisons of the
s handled. There

what the board

' satisfactorily the -

bject is clearly a
vever, there have
- part of the board
ommunicate their

to the progress of
ensation, on inter-
nd on procedural
g with Blue Cross
‘lated to adequate
nsal~  =mto be

) because of bud-

ne Victims Proposed,”

33

Vol. 9, No. 1

getary conditions, each report ended with a short and valuable
summary of each case dealt with by the board during the year,
indicating some facts about the claimant, the nature of the alleged
offense, the amount of loss, and the board’s decision, with a general
indication of the reason for the decision.

The annual reports provide the beginning of insight into the
way the board operates and how it views its performance. How-
ever, the case studies themselves are far too skeletal for more than
summary generalizations, especially since there is a considerable
amount of initial screening of cases which appear to be patently
ineligible for assistance, and it is not unlikely that the way the
screening is done has varied somewhat from year to year. To
capture additional flavor of the board’s operation, we observed it in
action, interviewed a number of successful and unsuccessful appli-
cants, and talked at some length with field investigators and board
members. Information from these sources is intermingled with the
official materials as well as with observations by writers who have
published materials on different facets of the board’s activities.

Membership

The first step in setting the newly legislated Crime Victims
Compensation Board to work involved the appointment of three
commissioners. To head the board, Governor Rockefeller selected.
Stanley L. Van Rensselaer of Saratoga Springs. Van Rensselaer,
member of a family with a distinguished background in the history
of New York, had served for several terms in the State Assembly
and for a brief time earlier had been an agent with the Federal
Bureau of Investigation. His salary in 1972 was $34,221; his
fellow board members were paid $32,635. The other initial ap-
pointees were Max L. Nissman of Queens and Nathaniel L. Kahn
of New York City. After Kahn died on October 22, 1969, he was
replaced by P. Vincent Landi of New York City. Nissman is an
attorney with a record of private practice and very substantial
experience as a prosecutor and supervisor of prosecutors in New
York City. Landi, also an attorney, came to the board from seven
years as a referee of the Workmen’s Compensation Board, and had
‘substantial legal and political experience prior to that service; 1n
1950, hée had been a candidate for the United States Congress.
Kahn had been an attorney specializing in workmen’s compensa-

tion and negligence work for many years.

ST T R
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The board’s executive secretary is Claire A. Canning, a woman
long active in state politics.

Rules of the Board

Among the legislative requirements was the mandate that the
board officially established a set of working rules.®’ In large mea-
sure, those rules promulgated by the board explicated the pro-
visions of the statute, generally in the same language. Among the
interpretative and new material written into the rules were the
following important considerations:

(1) The claimant shall have the burden of proof.*

(2) The board member hearing the claim could direct the
applicant to have a medical examination by a doctor
chosen by the board.** .

(3) Hearings were to be open, except where (a) prosecution
of the alleged perpetrator was pending; (b) the offense
was sexual; (c) the welfare and interest of the victim
or his dependents might be adversely affected; (d) the
interest of public morality were concerned; or (e) the
prosecution had resulted in an acquittal or a dismissal
on technical grounds.*

No mention had been made in the legislation regarding the
role of attorneys in board procedures. In its rules, the board
recognized that claimants had the right to be represented. Attorney
fees were to be set by the board member who ruled on the case.
The fee guideline was this: “Whenever an award is made to a
claimant who is represented by an attorney and a fee is requested,
the Board member shall approve a fee commensurate with the
services rendered and having due regard for the financial status of
the claimant. In no case shall the fee be based solely on the amount
of the award.” * "

The board’s perpetual and most difficult struggle was with the

81 N.Y. Rules Governing Practice and Procedure Before the Crime Victims
Compensation Bd. (June 14, 1971).

82 1d., R. V(b).
83 Id., R. V(d).
s¢1d., R. V(g)-

8 Id., R. VL
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issue of establishing rules by which to judge serious financial hard-
ship, a prerequisite under the Act for any award. First, it set down
five items which would be excluded from the claimant’s assets in
arriving at a determination as to whether such financial hardship
existed: (1) a homestead; (2) personal property consisting of
clothing and strictly personal effects; (3) household furniture,
appliances, and equipment; (4) tools and equipment necessary for
the claimant’s trade, occupation, or business; (5) a family automo-
bile. Four months later—in September 1967—two additional
items were placed on the list: (6) life insurance in the face amount
of $1,000 for the claimant and a similar sum of $1,000 for the
claimant’s spouse and each dependent child; and (7) savings in
an amount equal to one-half of the victim’s annual income.*® The
amendments were designed to make the awards more liberal, at
least partially ensuring that the board rules did not make frugality
and foresight self-defeating.

The rules remained substantially as written from 1967 until
June 197157 In the interim, however, a major shift occured in
the board’s operating procedure. It was decided to place on the
victim the onus of gathering the information to sustain his or her
claim. This task had previously been the responsibility of board
investigators. “On receipt of the completed application form the
Board’s staff makes inquiries by letter and appropriate forms to
the police, doctor, hospital and the applicant’s employer.” * But
investigators had found themselves spending inordinate amounts
of time trying to gather information from uncooperative sources.
Even with releases signed by their patients, many doctors proved
unwilling to provide medical data, and investigators often had to
spend many hours waiting their turn in physicians’ offices. Blue
Cross also threw up roadblocks, with slow reporting and a reluc-
tance to provide information until all financial arrangements had
been settled. The board’s second annual report in 1968 spelled
out its newly adopted procedure:

«“We have also found from experience that we were able to streamline our
investigation by placing the burden directly upon the claimant. When a

86 Id., R. VIII(8).
87 1d., R. XVI, for slight alterations.

88 NY., 1967 First Rep., Crime Victims Compensation Bd., Leg. Doc. (1968),
No. 16, p. 7.
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claim is filed he is asked to furnish certain information upon forms fur-
nished to him. Normally this information, so far as possible, is expected
within two weeks. If the same is not forthcoming a follow-up letier is
sent, giving him a stated time, depending upon the claim, within which
to submit this information and advising him that unless the same is
received there can be no other recourse than te disallow the claim. This
has proven must useful in expeditiilg the disposition of claims.” &

Testifying before a U.S. Senate Subcommittee in 1972, the
New York board chairman defended the new procedure both on
commonsense and logistic grounds: “[S]ince you feel that you
have a claim and you are requesting some money from the State,
then it is your responsibility to furnish certain information when
you can. And at this point, believe me, claimants can do a great
deal more in getting certain information, particularly statements
and reports from doctors, than the board or its staff can do.” *
The difficulty, of course, is that in what appears to be a not insig-
nificant number of cases, claimants may decide that it is not worth
their time or trouble to pursue such information, despite their
eligibility for assistance, since the added costs cut deeply—in fiscal
and emotional terms—into any gains that might be achieved. The
annual reports of the New York board are replete with terse little
case summaries such as the following:

“Claimant is the unmarried daughter of a 59 year old woman, who was
shot to death by purse snatchers. Victim was a widow, with no de-
pendents, who was supported by claimant. Basically the claim is for
unreimbursed medical and funeral biils.  Claimant failed to cooperate
with the Board and in spite of repeated requests, she did not submit

information upon which an award could be sustained. Claim disal- -

lowed.” 21

On the other hand, our field interviews with both successful
and unsuccessful applicants showed without question that members
of both groups saw the forms they were required to complete as a
reasonable component of any grant-giving program. They gener-
ally said that they found the forms requested by the crime-victim-

8 N.Y., 1968 Second Ann. Rep., Crime Victims Compensation Bd., Leg. Doc.
(1968), Nof 100, pp. §-6. ’

" )
90 Van Rensselaer, in U.S. Senate, note 50 supra, at 170.

91N.Y., 1969 Ann. Rep., Crime Victims Compensation Bd., Leg. Doc. (1970),
No. 97, Case No. 746-D-49, p. 66. '
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compensation program less burdensome than anticipated and sim-
pler than those they had faced in other bureaucratic encounters.

A second major procedural change inaugurated early in the
work of the board was the addition to the claim forms of a consent
clause which allowed the board to make payments directly to the
victim’s creditors. The explanation of this move in the second
annual report reflects the dilemma in which the board had found
itself: “This was done when the Board, in one instance, found that
if the award was made directly to the claimant, he undoubtedly
would never pay the hospital bill which was in €XCess of

$3,000.00.” **
There was further discussion of the consequences Of this new
procedure:

«This has, of course, added jmmeasurably to the work in the office of

the Secretary of the Board since the Comptroller, upon the approval of
the claims, sends the checks for each claim to the Secretary whose office

d them out directly to those institutions, or PETsons, who have

must sen
furnished medical services to the clajmant. It was felt that this was a
ived by the persons

necessary step to insure that the state money was rece
entitled thereto. The balance, of course, if any, is payable to the

claimant directly.” **

The official rule changes adopted in 1971 also incorporated

earlier legislative amendments to the Act, such as that which

changed parent eligibility and removed the requirement that a
physician’s report had to be “duly sworn.” The “serious financial

hardship” requirement was liberalized still further. The specifica-

tion that savings in an amount equal to one-half of the victim’s

annual income would not be included in the calculation when

determining need was changed to read: “An amount not exceeding

the victim’s annual income.” The pboard also added to the rule a

statement saying that it was not under any obligation to help a
victim maintain his previous standard of living, but only to see to
in “a reasonable standard of living.” Finally,

it that he could mainta
a new rule was promulgated to deal with uncooperative claimants
—providing 2 legal basis for terminating proceedings where there

was foot-dragging, resistance, or other delays in providing informa-
tion.
R —

;‘6
92 1968 Rep., note 89 supra, p- 5-

93 Id.
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“All claimants and/or attorneys must fully cooperate with the investi-
gators, agents and representatives of the Board and the police in order
to be eligible for an award. In the event that such cooperation is refused,
the Board or Board Member may deny the claim.” %

The Caseload

By 1972, at the time of the U.S. Senate hearings on federal
subvention to state crime-victim-compensation programs, the New
York operation was employing ten investigators to look into more
than 1,500 claims annually. There was a steep annual rise in filed
claims between 1968 and 1971.

The board had had but twenty-seven cases during its first four
months of existence, with a total of 196 cases for its first full year.
By the next year (1969), that figure had risen to 519. In 1970,
it rose to 929, and in 1971 to 1,594. The rate increase dropped
slightly from 79 percent between 1969 and 1970, to 71 percent
between 1970 and 1971, which may indicate a movement toward
a saturation point. More likely, however, the decline in the rate
of increase signifies only that as the totals grow, it becomes more
difficult to sustain the same percentage increase because of the
requirement of so many more individual cases for similar percent-
age rises. Certainly, the number of complaints to the police of
violent crime victimization—38,000 for aggravated assault alone
in New York State in 1971—indicates the likelihood of the exis-
tence of a very large reservoir of persons who could be eligible
to receive victim-compensation awards.

Table I indicates the totals and disposition of its work by the
board in its four years of existence.

A breakdown of the sex distribution among the applicants in
the first 500 cases presented in the board’s 1969 annual report is
provided in Table II. In terms of all applicants—both those who
received awards and those who were denied—the sex ratios indicate
that 29 percent of the victims involved in the cases were females.
This figure appears low when compared to other available infor-
mation about sex ratios in victimization. Thus, a survey in Chicago
conducted by the President’s Commission on Law Enforcement
and Administration of Justice indicated a rate of female victimiza-
tion above 40 percent in “major crimes (except homicide) against

94 N.Y. Rules Governing ..., note 81 supra, R. IX.




AW BULLETIN

h the investi-
slice -der
on L ed,

. on federal
ns, the New
k into more
rise in filed

its first four
rst full year.
5. In 1970,
ase dropped
71 percent
nent toward
> in the rate
comr Jre
ause.  the
ilar percent-
he police of

ssault alone

of the exis-
1 be eligible

work by the

applicants in
ual report is
h those who
tios indicate
vere females.
ailable infor-
y in Chicago
Enforcement
ale v za-
cide) _ .nst

Vol. 9, No. 1 39

Table I: BREAKDOWN OF CLAIMS FILED AND SUBSEQUENT
DISPOSITION BY BOARD

1967-68 1968-69 1969-70 1970-71

Claims filed and investigated? 196 519 929 1,594
New York City area 369 656 1,063
Elsewhere ) 150 273 531

Inquiries 1,307

Decisions rendered® 99 422 826 1,090

Awards granted 43 220 336 458
% of claims filed 22 42 36 29
Personal injury 151 427 222 366
Protracted disability 29 46
Death payment 45 92 85 46
Emergency 6 10

- Disallowed 56 202 490 632

Claims still under investigation 278 771

Decisions accepted® 84 371 727 1,002

Reviews 51 99 88
Original decision affirmed 32 67 47
Original decision reversed? ) 10 21 15
Tentatively denied® 9 11 18

Cases retaining attorneys 210 198 218
% of total filed 40 21 20

Amount of awards (mean) i $750
Lump-sum payments $1,410 $1,410 $1,930
Protracted $4,071 $4,071 $3,450
Death payments $3,000 $3,000 $2,040

Claims carried to subsequent year 10 50 119 212
Protracted disability 6 28 63 112
Death 4 22 56 100

a This number represents total investigations made by the board’s two offices (New
York City and Albany) in the fiscal year. It is the balance of claims remaining after
“summary disposition” cases (e.g., for obvious failure to meet minimum eligibility re-
quirements) have been eliminated. A total gross figure is not available since many such
“claims” are disposed of by telephone inquiry, of which records are not consistently kept.
Operationally, this number represents the total personal injuries claim forms received
in the fiscal year.

b The discrepancy between claims filed and decisions rendered represents the carry-
over of unsettled claims from one year to the next. The rate of “claims” filed each year
is increasing at a greater constant rate than the rate of decisions. Understandably, with-
out increased staff, the board will soon be buried by its benevolence, for there is no
reason to assume either trend, all other conditions remaining equal, should vary from
the projection indicated.

¢ Board decisions accepted by the claimant at the time of publication of the board’s
annual fiscal report (late February).

d In full board hearings, the three members reconsider the decision of a single com-
missioner regarding a specific case. If a change is in order, however, it is administra-
tively easier to allow a commissioner to “amend” his original decision, avoiding address-
ing the director of the budget with a request for additional funds or an explanation of
a reversal. Therefore, amended decisions may operationally appear under “original
decision affirmed,” suggesting more coherence among board members than actually
exists.

e “Tentatively denied” notes claims which, for lack of information or inconclusive-
ness of evidence, cannot yet be equitably affirmed or disallowed. Therefore, they remain
open for reconsideration pending new developments in the claimant’s economic or phys-
ical status.
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the person.” *® Homicide as Table II shows, is an offense which
disproportionately involves male victims; 95 percent of the com-
pensation applicants in adult death cases are widows. Eliminating
it raises the female victimization rate to about 35 percent of the
total, and this figure may reflect rather accurately the total universe
of applicants in terms of sex who could have applied for aid. We
do not find any information from this cursory investigation that
would indicate that men or women are disproportionately (in terms
of their victimization rates) applying for or receiving compensa-
tion in New York.

The rather higher denial of applications from widows, the
internal evidence of the case reports suggest, seems to be a func-
tion of the fact that many of them are beneficiaries of insurance
policies or other kinds of income which accrue to them on the death

of their husbands.

Table IIl. DISTRIBUTION OF SEX, RELATIONSHIP, AND OUTCOME
: OF FIRST 500 APPLICANTS IN 1969

Received % Denied %
Female for self 60 26.0 70 29
Male for self 126 56.0 122 51
Widow 26 11.0 34 14
Widower 1 0.5 2 1
Parent of female 1 0.5 2 1
Parent of male 13 6.0 10 4
Withdrawn or closed (19)2
Inadequate information
for classification (3)2 (1) _
Total 227 100.0 240 . 100

a Not counted in totals or percentages.

Calculations of the ages of the applicants, both those who are
successful and unsuccessful, indicate that without question, the
compensation program tends to benefit older applicants more often
than they are proportionately the victims of violent crime. This
is particularly true in the cases of women. Thus, although the
President’s Commission found that “crimes against the person,
such as aggravated assault and robbery, are committed relatively

s
93 President’s Comm’'n on Law Enforcement and Administration of Justice,
Task Force Report: Crime and Its Impact—An Assessment, Table 15, p. 80

(1962).
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more often against men who are from 20 to 29 years of age,”**
our random tabulation of 100 cases from the 1969 annual report
of the New York board found only fifteen cases (21 percent of
the male cases) in this category. Twenty-eight of the male victims
(38 percent of the male cases) applying for compensation, on the
other hand, were fifty years or older. For the women, twenty out
of thirty claimants (67 percent of the female cases) were fifty
years or older. Eligibility requirements, knowledge of the law,
willingness to take time to comply with the regulations, and,
perhaps, the kinds of injuries suffered by different age-group mem-
bers and their general health and resiliency, account for these

findings.

Publicity

The discrepancy between the number of presumed potential
qualifiers for state and and the number of persons who actually
apply for such assistance is largely regarded as a function of lack
of public and official information about the program’s existence.

«Qddly enough,” a story in the New York Times Magazine notes, .

“yery few people know the program exists.” ¥7 “There are even
prosecutors who have never heard of it,” one of the board mem-
bers observed.”® The failure to attract more eligible applicants 18
a theme that recurs in board reports. Generally, the tone is one
of concern, based on the underlying assumption that the state had
mandated the program with the intent of having each and every
person who qualifies receive assistance. Given the chronic shortage
of state funds, however, and the particularly aggravated nature of
fiscal pressures in recent years, there are also subtle pressures
geared toward keeping the cost of crime-victim compensation from
escalating so dramatically that it might jeopardize the entire pro-
gram. A somewhat cynical, but not totally incorrect, statement
on the issue of publicity about the program has been put forward
by Judge (formerly Assemblyman) Weinstein:

«“Well, look how they publicized the lottery which is supposed to suppl_e—
ment the State’s financing of education. And look how they advertise

95 Id., p. 81.
. 97King, SIf You Are Maimed by a Criminal, You Can Be Compensated
(Maybe),” N.Y. Times Magazine, March 22, 1972, p- 122.

98 Id.
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the new O.T.B. [Off-Track Betting]. Everyone knows about those pro-
grams; but, you see, they are money-making enterprises. Victim com-
pensation, on the other hand, provides a service to the people and
therefore costs the State money. To publicize it only costs them more.

You have to understand the distinction, and that’s why it hasn’t been
done.” #°

Shortly after the New York program was inaugurated, the
board distributed almost a quarter of a million brochures about its
operation to organizations which were believed to be in a position
to inform crime victims of their rights under the new law. Results
were meager. A board member, fulfilling one of the very numerous
speaking engagements undertaken by him and his colleagues, found
that the official who had invited him to speak performed the
introduction and then departed. Quite annoyed, the board mem-
ber concluded that he was often being used as a patsy for hard-
pressed program chairmen seeking suitable (and free) guest
speakers."” Board members nonetheless continue to spend much
time addressing civic clubs, conventions, and professional groups,
and appearing on television programs although they generally
are now convinced that such work takes more time than it is worth
in terms of producing results. They have found too that stories in
newspapers about dramatic cases which resulted in large awards
elicit a quick flurry of application but that this stepped-up pace of
activity lasts only briefly.

By far the largest number of claims, the board chairman be-
lieves (intuitively, he admits), arise from knowledge of the pro-
gram obtained from word of mouth. Obviously, such information
can be scattered more widely by systematic effort, but results to
date have been disappointing. When brochures and applications
were distributed to hospitals, says a board member, “we got back
a deluge of frivolous claims prompted by hospital officials.” FEarly
in the program, placards were placed in New York City subway
cars announcing the program’s existence and function as part of
the governor’s reelection effort. The board, one member recalls,
“was immediately snowed with people standing in line wanting
money. The posters sounded like the compensation was a govern-

Fu

99 Sutton, note 31 supra, Sec. V11, p. 16.
100 1d., Sec. 11, pp. 1-3.
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ment handout.” Most people, he remembers, had lost a watch or
a hundred dollars—they just wanted it back.'”

Expeditiousness

The increasing number of claims, combined with the frail health
of the state budget, has resulted in a growing case load being
assumed by a nongrowing work force. The most notable conse-
quence of this condition has been the elongation of the time that it

. takes to process claims. The board’s annual reports provide

specific testimony on the matter. The first report notes with some
pride that it was taking forty-five days to complete work on an
application.’™ The next observes that “wherever possible,” claims

“were being processed within sixty days.'” The third report says

that a claimant can usually expect a decision “within 60 to 90
days.” ' A case discussed at length in a New York Times Maga-

zine article took eight months to settle; by mid-1972, the average

period, according to the writer, was three months.’®

Absent further appropriations or some new procedural break-

- throughs, it appears likely that the New York program is inevitably

headed toward the kind of delays and backlogs that mark condi-

““tions in the civil courts in the United States. In 1972, there were

ten investigators employed by the board, with a senior and super-

“vising investigator and five other agents in New York City, and a

senior and two other agents in Albany. The investigators were

- reported to be-carrying forty cases continuously and to be dis-

posing of about fifteen each month. Their backlog in March 1972
was 1,100 cases, and it was growing each month.”® As part of
their work, the investigators were encouraged to talk with each
applicant personally—preferably in his home—and the traveling
and scheduling difficulties were contributing to the increasing
backlog. Clearly there are major difficulties ahead if staff resources
do not increase or different arrangements are not made to handle
the board’s increasing work load. Figure 1 clearly shows the trend.

101 J4.
102 1967 Rep., note 88 supra, p. 7.
103 1968 Rep., note 89 supra, p. 9.
}04 1969 Rtip., note 91 supra, p. 7.

105 King, note 97 supra, at 122.
106 I,
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Minimum Limits

A minimum level below which awards would not be made had
been established primarily to prevent frivolous claims and to make
certain that the cost of administering a claim did not far exceed
the amount involved. The minimum standard may be attacked,
however, on two grounds: The first is that this standard makes the
Act class legislation in that it deprives precisely those persons who
most need the compensation from receiving it. This argument
suggests, among other things, that if there were no standard many

claims filed
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The Work Load

persons of means would not bother to file for a small sum, while
those of limited resources who were in real need of the money
would be eligible to receive it. Second, the argument is sometimes
offered that one of the major indirect benefits of crime-victim-
compensation programs is that it creates goodwill among citizens,
particularly among persons who because of their victimization are
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thereafter apt to be hostile to the social and political system. There-
fore the program should aim to encompass as many persons as
possible within its ambit. Five small checks would, it is said, make
five recipients pleased with the manner in which their government
operates; one large check satisfies only one person.

The Columbia Journal of Law and Social Problems, discussing
the question of the established minimum in the New York programi,
suggests that “there are better ways to €ase the administrative
burden. The act could impose a filing fee to eliminate insignificant
claims. Alternatively, different minimums could be imposed for
different levels of income.” '™ Neither of these suggested ap-
proaches appears to offer particularly attractive resolutions of the
issues associated with minimums. In New York, the largest
number of applications which fail do so because they do not
meet the minimum amount set for reimbursement. In 1968, fifty-
seven of the 202 claims which were rejected were turned down
on this ground, the next most common basis was failure to meet
the standards of “serious financial hardship,” a matter which in-
volved fifty-four cases:'™ In 1969, 126 of the 490 applications
rejected—again the largest number for any category—failed to
meet the minimum,’® although it is possible that they might have
been rejected on other grounds had they involved requests for more
money. Perhaps the most persuasive argument against the estab-
lishment of a minimum figure for reimbursement lies in these
figures themselves. Since the claims are submitted anyway (though
perhaps many others are not), and at least a cursory examination
is given the ingredients of the applications, the matter might just
as well be resolved without further aco by making the award as
by denying it. Indeed, perhaps simpler investigative procedures
might be established to apply only to awards which do not request
substantial sums of money.

Maximum Limits

The establishment of a ceiling (except for medical expenses)
on awards in many instances serves to make the award only a

107 “New York Crime Victims Compensation Board Act: Four Years Later,”
Colum. J. L. & Soc. Probs. 7, 42 (Winter 1971).

- 108 1968 Rep., note 89 supra, p. 7.
109 1969 Rep., note 91 supra, p. 11.
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temporary palliative, rather than an adequate reimbursement for
the losses attendant upon victimization by violent crime.

The classic case of Arthur F. Collins illustrates some assets
and shortcomings of the maximum-award standard. A woman in
Mrs. Collins’s position could have been assisted for approximately
four years under the state program. In that time, she might have
remarried and could have moved more certainly toward earning
an adequate income. Her child would have been ready for school
by the time of the grant expiration, thereby easing somewhat the
widow’s child-tending burden. On the other hand, it is possible
that the beneficiary might have continued to need financial assis-
tance to maintain a decent life and to offset the consequences of
the killing of her husband. The setting of a maximum can be seen
as another frustration of the articulated purpose of the program.

The maximum-award ceiling of $15,000 in New York is well
under the $45,000 top in Maryland, where the limits of victim
compensation are tied to the amounts awarded under the work-
men’s compensation statute. It is interesting too that the proposed
federal program to compensate victims contemplates awards of
$50,000. The New York ceiling, however, is higher than the
$10,000 maximum in Hawalil, Massachusetts, and New Jersey.
In fact, the $10,000 limit in the New Jersey program, which began
on November 1, 1971, led one of the New York board members -
into a bit of self-indulgent condescension: “That $10,000 is pretty
rough,” the commissioner told the New York Times. “But let’s put
it this way: it’s a young program that deserves a chance.” "’

At the Second International Conference on Victim Compen-
sation, the New York board chairman mused about the implica-
tions of the $15,000 ceiling as he had seen it bear upon the
operation of the scheme during its initial years:

«I don’t know. Any limit you put on is going to be arbitrary, completely
arbitrary. But [with] $15,000 under our statute, we can pay $100 a
week. So three years, or just under three years, is all we can do for a
person—other than [medical expenses]. . . . I think you have to look
at the intent of this type of a program: The legislature puts in something
as a declaration of policy. Nice sounding. The words are beautiful, well
written grammatically, it’s better than the L&M cigarette business. But,
when you get down to this last payment (and this is the first one that

110 Saxon, “State Funds Aiding Violent-Crime Victims,” N.Y. Times (News of
New Jersey section), July 23, 1972.
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we have paid the full amount to), you just think what can be done—and
[ask] how much good have we done, or have we just been holding this
guy up with sort of less than a three-year prop, and now what’s going to
happen to him. In the first instance, we thought we were really helping
the fellow. Now I'm not so sure. I hope we’ve helped him, but I don’t
know where we're going to go from here. So, I feel with maximums cer-
tainly something has to be done, and hopefully we can do something.” 111

Essentially, the major alternatives regarding the maximum
involve (1) its abolition, with the possibility of an open-ended
award, with its amount tied to some extrinsic standard or to
characteristics of the victim’s fiscal position; or (2) its establish-
ment at a different level, perhaps equally arbitrary but more in
keeping with objectives sought to be achieved by victim-compensa-
tion legislation.

In New York, no maximum amounts are set on medical ex-
penses which may be reimbursed when they are incurred as a
result of criminal victimization. So far the largest award made in
New York—more than $25,000—went to the parents of Jean
Cruz, a twenty-four-year-old French exchange student who was
robbed and shot in the neck in 1971. Cruz was paralyzed by the
bullet and later died. His medical expenses exceeded $35,000,
but he had a $10,000 student life insurance policy at Tulane Uni-
versity where he had been studying.™*

The burgeoning cost of medical care is believed by board mem-
bers to have been largely responsible for the necessity to request
$100,000 in the state’s 1971 deficiency budget, the sort of thing
that administrators generally prefer to avoid. An annual report
notes: “Hospital and medical expenses continue to rise.” *** Under
such conditions, there were reports that the New York board might

seek to limit the total amounts that could be reimbursed for medical

expenses.™

(Part 11 will appear in the March 1973 issue.)

111 Second Int’l Conference, note 49 supra, at 56.

112 Xing, note 9 supra, at 124.
- M3N.Y., 1970 Fourth Ann. Rep. Crime Victims Compensation Bd., Leg. Doc.
(1971), No= 95, p. 12.

114 Van Rensselaer, in U.S. Senate, note 50 supra, at 170.




P

e ety Ay o v

Cwi s wal L_a.u 6uu~“’—"ﬁ'~ ! _m‘_c«wc(*, (‘Q%S’

Part ll—Public Compensation of
Victims of Crime: A Survey of
the New York Experience”

Herbert Edelhertzt  Gilbert Geis'T
Duncan Chappelll L. Paul Suttoni]

This is the second and concluding installment of what is perhaps
the most detailed and comprehensive study of a victim compensation
program.

Fraud
Virtually all debates on victim compensation at one-or another

point find opponents of proposed measures insisting that a major
difficulty is that the claims will be marked by fraud.*® It is said that

1 Director of the Battelle Law and Justice Study Center. Member New York
Bar. Formerly Chief, Fraud Section, Criminal Division, U.S. Department of
Justice. :

4 Visiting scientist, Battelle Law and Justice Study Center. Professor of
Social Ecology, University of California at Irvine.

1 Visiting scientist, Battelle Law and Justice Study Center. - Associate Pro-
fessor of Criminal Justice, School of Criminal Justice, State University of New
York at Albany.

11 Graduate student, School of Criminal Justice, State University of New
York at Albany.

115 See, for example, Inbau, 8 J. Pub. L. 203 (1959); Scott, “Compensation
for Victims of Crimes,” 19 Vanderbilt L. Rev. 226 (1965).

“One of the disadvantages of a scheme of any kind would be its vulnerability
to exploitation by fraudulent or undeserving claimants with the consequent prob-
ability of its falling into disrepute.” Great Britain, Compensation for Victims of
Crimes of Violence; 1406 CMND 41 (1961). )

101
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claimants will mulct the state, exaggerate expenses, simulate victim-
ization, and in other ways defraud those who had in misplaced com-
passion attempted to aid legitimate victims. Reference is often
made to automobile insurance, where American drivers with some
regularity enter padded claims and often share their illegal profits
with the garage doing repairs. Property insurers offer the same
kinds of cynical observations. They note that claims following the
theft of property often wildly exaggerate the amount and the value
of the merchandise stolen. A constant statement by thieves them-
selves is that their dishonesty is exceeded by that of their victims.
They say that when they read in the newspapers inventories of
what they allegedly had stolen and compare them to what they
have in hand, the discrepancies provide them with a sure index 1o
the rampant crookedness existing among what are supposed to be
the more respectable elements of the society.

Most victim-compensation programs, after a few years of op-
eration, begin 10 report that anticipated fraud simply has not ma-
tetialized. In part, perhaps, this is because of the novelty of the
programs, and the relief that victims come to have in securing aid
when none had been anticipated. In part, perhaps, some fraud re-
mains unobserved.

The New York program is the only one in America where the
issue of fraud has been studied 1n regard to specific instances of at-
tempts to take improper advantage of the law. The chief investi-
gator for the New York board, Angelo Petromelis, tells of a man
who stole blank receipts from a hospital office and submitted them
as part of a claim for reimbursement. The investigator, however,
noted that the forms were numbered consecutively. When he ques-
tioned the claimant about the matter, the man ran out of the office.
Petromelis notes: “With such a wilful and deliberate attempt to
defraud, we will deny the claim altogether. But as long as some-
one is actually the innocent victim of a crime and his claim is bona
fide, padding is not looked at particularly harshly, but we must nat-
urally eliminate all padding in all cases.” M°

Padding or overestimating seems primarily an attempt to avoid
being excluded on grounds of not meeting the criteria for “serious
financial hardship.” The board often adopts an attitude of benev-
olent skepticigm in such matters, based on the idea that the victims

—————

~ 116 Sutton, note 31 supra, Sec- v, pp- 4-5.
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after all are the “good guys,” and that they ought to be treated with
kindness and compassion and not badgered about minor discrep-
ancies in their claims.

The board also takes pride in the fact that it has, on occasion,
taken the initiative to develop a factual basis for a claim where the
claimant was unable to do so. The following case is illustrative:

“An alleged bouncer in a discotheque was killed in another bar by the
boyfriend of a girl he was annoying. The bouncer was not armed. His
pregnant wife filed with the C.V.C.B. for loss of support. Everyone told
the investigator that the victim had not worked there. Finally, the in-

.. vestigator hung around bars and talked to some of the dancers and girls
who worked there and found that the victim had worked in one of the
places, but that he was paid ‘off the books.” The management, faced
with this information, still refused to acknowledge employment. So the
investigator established what was a ‘reasonable income for the kind of
work he was doing’ and the widow received that amount for compensated
loss of support.” 117

The investigator, generalizing on this case, observed: “If we
can make an award under the law, we make it.” '*®

Cooperation With Law Enforcement

A key issue in crime-victim compensation—whether the exis-

_tence of a program leads to more willing and more worthwhile co-

operation by victims of crime with the criminal justice system—
still largely remains unanswered in terms of the experience in New
York. There is some evidence that this is the case. In its 1968 re-
port, the board made the following observation on the matter:

“During the past year the Board has learned from police agencies that
_in many instances the victim is not interested in the prosecution of his
assailant because he has many more immediate and pressing problems.
In addition, the victim without the benefit of this statute is left with
nothing except his bills, the worry of his family, as well as the disruption
of his household. However, since the innocent victim of crime in New
" York State may file a claim, it is hoped, and there has been some ex-
perience to indicate, that he would be more willing to cooperate with
law enforcement agencies knowing someone cares about him. In this
respect the victim who was an unwilling and uncooperative witness now
becomes a willing and cooperative witness.” 119

U7 1d., Seg, V, p. 10.
118 [4.
119 1968 Rep., note 89 supra, pp. 11-12.
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Essentially the same language, in truncated form, appeared in
the 1969 report: “The staff has learned, in several instances, that
the victim has become a more willing and cooperative witness to
the prosecution upon learning that he is eligible under the statutes
to perhaps receive some aid in his time of distress.” ** The 1970
report, perhaps on the basis of the additional experience of the
board, put the matter a good deal more strongly: “Crime victim
programs also aid in the prosecution of criminals. When a victim
is fairly treated by society he certainly is more willing to cooperate
with the law enforcement officials.” *** The board also suggests
that-its existence is possibly responsible for more accurate crime
statistics, by encouraging the reporting of offenses which otherwise
might have been neglected because the victim saw no possible gain
from notifying the authorities."

Neither of the first two board reports indicated that there were
any claim rejections for failure to report crimes to the police. There
are twenty such instances noted in the third report, however, and
twenty-three in the fourth report. Typical is the following case: ’

“Male, 67, alleges in filed claim that he was stabbed by unknown as-
sailants. However, records of the police department fail to disclose any
report of a crime or an aided card. The amount of his out-of-pocket
medical has not been determined. Unreimbursed lost earnings amount
to $1315.25. Since there is no police report, the claim is disallowed.” %3

In regard to late notifications to the police, the assumption often
is that the report was filed only to attempt to qualify for compensa-
tion. This belief underlies the decision in the following case:

“Claimant as widow, husband age 75, filed claim alleging an assault com-
mitted on her husband by unknown assailant. Decedent died several days
later. No police report filed; all precincts covering the place of crime
were checked. Attorney advised report had been filed. Investigation re-
flects report filed by son 5 months and 11 days after occurrence. Claim
disallowed pursuant to Sec. 631, subd. 1, as no just cause for delay in
filing police report has been shown.” 12*

120 1969 Rep., note 91 supra, p. 19.

121 1970 Rep., p. 16.

122 4. 7

123 1969 Rep., note 91 supra, Case No. 563-P-68, p. 33.
12¢ Id., Case No. 646-D-69, p. 45.
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The linkage between law-enforcement work and crime-victim
compensation has largely remained unexplored and unexploited in
New York. No particular effort is made to include information
about the program in the State Police Academy curriculum. The
state training program responsible for preparing and certifying of-
ficers for municipal service outside of New York City, which is ad-
ministered under the Municipal Police Training Council of New

" York, now includes a half-hour lecture on victim compensation, al-

though the deputy director of the program personally believes that
the district attorneys rather than law-enforcement officers should be

responsible for disseminating information about compensation.’*

The possibilities of information about victim compensation aiding
the police in their work were underlined by a New York City ser-
geant who had been asked what he knew (the answer, “Nothing”)
about the program:
“You know, this could really help us. I always feel so damned impotent
when I answer a call for a robbery or a mugging. What do you say to
the guy? He doesn’t want your sympathy. So I usually tell him that
his loss is tax deductible, but [laughing] I don’t think that is much con-
solation. But what can we do, you know? But this thing is great! It'll
really give us something we can do to help.” 126

Motor Vehicle Cases

The New York law, like all the victim-compensation statutes in
American jurisdictions, allows awards to be made to victims for
motor vehicle crimes only if the vehicle had been employed as a
weapon. The assumption is that compulsory automobile insurance
laws, plus provisions for recovery from state sources in accidents
involving uninsured motorists, adequately foreclose need for fur-
ther sources of funds for victims of automobile accidents.

In its four-year experience, the board has rejected the following
numbers of claims because they did not meet statutory provisions
under the section pertaining to motor vehicle cases: 1967, 2; 1968,
1; 1969, 2; 1970, 0. Given the low, and perhaps disappearing,
number of such claims, this part of the law cannot be said to have
represented much of an administrative problem for the board.

125 Sutton, pote 31 supra, Sec. VI, pp. 2-3.
126 J4., Sec. VI, p. 3.
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Family Relationships

The categoric provision allowing no recovery to members of
the offender’s family was, it will be remembered, one of the aspects
of the victim-compensation law that came in for early criticism.
The objections were based on the view that the clause precluded
persons who might by reasonable standards be innocent and worthy
victims of violent crime from receiving awards.

During the first year of the board’s operation, no awards were
denied on the basis of family relationships. There were two €ases
denied on this ground in the second year, nine in the third year,
and six in the fourth. In four cases reported consecutively in 1969,
the board disallowed claims by the husband of a victim killed by
her brother-in-law; two fathers of youngsters who had been killed
by their uncles; and a claimant shot by his brother-in-law. In an-
other case, a victim was murdered by her husband. Had she sur-
vived, she would not have been eligible for an award, even though
she was not living with the husband at the time of the assault. When
she died, however, her surviving infant son was granted an award,
since he was neither the husband’s child nor a member of the hus-
band’s family or household.’” A typical family case is detailed be-
low and offers fuel for those who would prefer to inquire case-by-
case into the nature of the family relationship before reaching a
decision on the possibility of unjust enrichment:

“Claim filed by husband whose wife, age 60, was attacked in her home,

carried to the basement where she was stabbed and died immediately

thereafter. The assailant is the nephew of the victim and Sec. 621, subd.

4 mandates that the family is defined as any person related to the victim

within the third degree of consanguinity or affinity. Sec. 624, sub. 2 re-

cites that a member of the family shall not be eligible to receive an

award. Accordingly, under the statute, the claimant and his infant chil-
dren are not eligible. . . . On review, decision affirmed.” 128

Provocation

Neither the board reports nor personal interviews with board
members indicate that the matter of provocation has, at Jeast to
date, proven to be an overly troublesome issue for the board’s
decison-making processes, although it involves a good deal of

bes

127 1967 Rep., note 88 supra, Case No. 15-67-D, p. 14
128 1969 Rep., note 91 supra, Case No. 1116-D-69, p. 164.
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investigative time and skill. It should be noted, in this connection,
that in England, where the victim-compensation program has no
“serious financial hardship” test, matters of provocation are said to
be the more important concern in adjudicating award applications.
In part, the greater English concern with provocation may well be
a function of the basis upon which damages are assessed—normal
tort law—which carries with it the possibility of very large awards.
A 1972 letter from Sir Walker Carter, chairman of the British
board, to Senator McClellan expressed some views on the matter:

«We have found this the most difficult part of the Scheme to administer.
Should awards be made to persistent and violent criminals? Does the
serving of a sentence by an offender wipe the slate clean? Should the
victim have a duty to care for his own safety even if this means aban-
doning some of his rights? e.g., to walk through Central Park after
dark.” 129

The relevant section of the New York statute—Section 631(5)
—reads as follows:

“Tn determining the amount of an award, the board or board member, as

the case may be, shall determine whether, because of his conduct, the

victim of such crime contributed to the infliction of the injury, and the

board or board member shall reduce the amount of the award or reject
the claim altogether, in accordance with such determination. . . .”

The terse details provided by the New York board in the sum-
mary statements on each case clearly indicate that it does not
employ the tactic of reducing awards because of the victim’s con-
tribution to his own victimization. After the degree of provocation
is determined, the award is either made or denied altogether. Ex-
plicit standards are difficult to locate and to attempt to generalize
on the basis of the comparatively few details available might do
the board’s reasoning process injustice. Some sense of the manner
of proceeding on provocation is provided, however, in a case in-
volving two men who became involved in an argument while both
were standing in line at a food-service counter. The first man left
the restaurant but returned later to renew the squabble. This time
he brandished a claw hammer. He strode toward the second man
and swung the hammer at him. The man pulled out a pistol and
shot him dead.

-
=

129 Walker Carter to John L. McClellan, Jan. 5, 1872, in U.S. Senate, note 50
supra, at 495.




e e

S A L R R SR

S

108 CRIMINAL LAW BULLETIN

In this case, the board decided that the wife of the decedent
had the right to collect an award. It argued that evidence from
witnesses indicated that the dead man had intended no more than
to swing the hammer at the other person’s legs, and not to kill him.
A board member also reasons that had the assailant not been carry-
ing a gun, he would have left the scene, but that instead he had
incited his victim by walking toward him and taunting him.**°

On the other hand, the board denied a death claim from the
family of a man who had visited a prostitute and been beaten to
death in her apartment. The board reasoned that had he not chosen
to engage in an illicit situation, he would not have been killed.*

Attorneys

The relationship between the board and attorneys is one that
might best be described as “uneasy.” As attorneys themselves,
board members have a vested interest in the “health and welfare”
of their own profession. As experienced attorneys, they also have
some skepticism as to the motivations of particular practitioners
who appear before them. All told, they like to see attorneys in-
volved in the board’s work, but they are apt to become impatient
when some attorneys press too hard and too harshly against the
more ambiguous elements of the board’s charge.

Fees for legal representation of claimants are awarded on three’
basic criteria: (1) the amount of work actually done for the
claimant; (2) the claimant’s financial situation; and (3) the type
of award made. Attorney fees are approved only when loss of
earnings or support form part of the claim, or where the claimant
has already paid some part of the medical expenses out of his own
pocket. Under the latter condition, the attorney may collect only
up to the amount that the claimant has already paid. Attorney
fees in victim-compensation cases tend to range between $25 and
$350.%*

About one out of every five claimants is represented by an
attorney.’ It is impossible to determine the functional relation-

130 King, note 97 supra, at 123-124.
131 74,

" 132 Suttoft, note 31 supra, Sec. IV, pp. 4-5.
133 King, note 97 supra, at 122.
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ship between such representation and the success rate of applicants,
since the decision by some clients to seek legal representation is
hardly a random one.

Board members believe that the relatively low fees available
tend to discourage attorney participation in victim-compensation
proceedings. As one board member put it, the attorneys seem to
lose interest when “they discover that there is no 33 percent con-
tingency and no conscious pain and suffering clause.”*® The ap-
parent decreasing appearance of attorneys is not regarded as a total
program deficit, however, because at times attorneys appear to the
board to be inappropriately legalistic for the informal atmosphere
normally maintained in hearings. Such a complaint, obviously, is
a common one for administrative agency officials, who not un-
reasonably often prefer to have their discretion go unchallenged.
In addition, of course, as a new and novel program, the New York
victim-compensation system is particularly vulnerable to attempts
by attorneys to establish different policies or to review young prec-
edents. In part, tco, the objection to attorney work before the
board is undoubtedly a reflection of diversionary tactics that are
occasionally used by lawyers intent upon demonstrating to clients
that they are earning their fee, even if their activity only involves
harassing an administrative agency along what are obviously (and
perhaps reasonably so) hopeless lines.

In fairness to attorneys, the fee schedules in victim-compensa-
tion work are quite low. These fees might make sense in a work-
men’s compensation context, where attorneys specialize and usually
have a considerable volume. There is no indication of specializa-
tion in victim-compensation cases which would make it possible
for attorneys to handle cases in a profitable manner.

The board chairman in New York has proposed that attorneys
be allowed to collect fees even if the applications they pursue are
rejected, on the ground that the amount of work that can go into
an unsuccessful plea obviously merits reimbursement. '

The entire question of legal representation in crime-victim-
compensation work is one that requires further exploration. For
instance, future study might be made of the experiences and work
of attorneys who appear before the board. Such studies might con-

. .
e o 2

13¢ Sutton, note 31 supra, at 465.
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sider whether it would be desirable to grant all applicants access
to legal representation with the cost to be paid by the state.

Appeals

Two types of appeals lie from decisions of individual board
members on particular cases: the first to the entire board; the
second to the courts. As far as appeals to the three-man board g0,
they have tended to be relatively.rare: 51 cases (10 percent) in
1968, 99 cases (11 percent) in 1969, and 88 cases (6 percent)
in 1970. More than half of the individual member decisions are
sustained on appeal—63 percent in 1968, 68 percent in 1969, and
53 percent in 1970. Conversations with applicants indicate that
for some the idea of appealing their case to a group that includes,
as one-third of its total, the person who had originally rejected the
claim is not particularly appealing (in both senses of the word).
They also note that they are sometimes fearful of going further
with an original decision to which they object because they feel
they might jeopardize what they have already been given, with only
an outside chance of receiving what they believe they deserve. In
view of the relatively high percentage of successful appeals, they
may be mistaken.

There have been no appeals from decisions of the board by the
attorney general or the controller. In terms of client appellate
rights, Childres has argued that an ideal statute should always pro-
vide a right to appeal, and the New York provision, he would likely
maintain, is inconsistent with American administrative law prac-
tice.”™ If the English experience may be taken as a guideline, it
indicates that even an express denial of the right of appeal by the
legislating body will not stand when a court is confronted with an
arguable issue of some importance to the welfare of a citizen !*°

Serious Financial Hardship

Each annual report of the New York Crime Victims Compensa-
tion Board bewails the problem of justly defining “serious financial
hardship.” This litany of lament about the provision clearly grows
out of cases in which the board, bound by the legislative mandate

135 Childres, note 22 supra, at 465.

136R. v. ériminal Injuries Compensation Bd., Ex parte Lain, 2 All ER. 770
(1967).
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and by its own rules, has had to reject applications of persons with
cases that are especially worthwhile, while at the same time they
are making awards to other persons whose cases are less meritori-
ous. In addition, the board members apparently feel frustrated by a
common response of rejected applicants: “I am paying taxes; why
shouldn’t I get compensation? I've never asked for anything that
wasn’t rightfully mine. I just want what’s due me. If the Board
can’t do that, what good are they?” **
‘ The board’s first annual report stated that “one of the most
difficult tasks in preparing . . . rules was to establish guidelines in
determining serious financial hardship.” *** Noting changes in its

rules referring to hardship, the second report called them the

product of the board’s having “wrestled with this problem.” %% The

 third report returned to the issue and told in considerable detail

of the board’s approach and its concerns:

“The most difficult problem is the question of serious financial hardship.
The Rules of the Board have been adopted to conform with the statutory
provisions allowing the Board Member, in his discretion, to exempt from
the financial resources the claimant’s home, his automobile, tools and an
amount of his savings not exceeding one year’s annual earnings. However,
there are many instances in which there are other considerations that
. .allow the Board Member in his discretion to make an award. For ex-
_ample, even though a claimant may have assets which would under nor-
mal conditions preclude an award, the age of the claimant must be con-
sidered. In addition, the physical and/or mental condition of either the
claimant and/or his dependents must at times be considered.” 140

By the fourth annual report, the tone had become more that of
- advocates, perhaps a consequence of the board members’ own dis-
satisfaction with what the Act required of them:

“The most difficult problem still continues to be determining the ques-
tion of serious financial hardship. Many of the elderly people who are
retired, who have worked many years, have been frugal and have saved
money to take care of them in their declining years represent one group
that the Board feels should be reimbursed for their medical expenses.
However, the statute makes no distinction and, therefore, with substan-
tial savings the statute does not permit an award to these elderly persons.

137 Sutton, note 31 supra, Sec. II, p. 6.

138 1967 Rep., note 88 supra, at 5.
139 1968 Rep., note 89 supra, at 6.
' 140 1969 Rep., note 91 supra, at 11-12.
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“Another segment of our societ

y is the middle income man who has
supported his family,

has been gainfully employed and is not only a
respectable but a responsible citizen. This claimant feels that having
been a law-abiding citizen who has worked hard and paid taxes he is
entitled to receive his unreimbursed medical expenses and his loss of
earnings within the limitations allowed by the statute. The Board con-

tinues to feel that these two classes of individuals should be compen-
sated.” 141

More personal background for the sentiments expressed in the
Teports appears in an off-the-cuff statement by the New York board
-chairman during the Second International Conference on the Com-
pensation of the Innocent Victims of Crime. “I don’t know about
you,” he said to the other administrators present, “but the letters
we get no newspaper would publish, believe you me, when we turn
someone down on serious financial hardship.”

Particularly interesting in this connection has been the ob-
servation of the chief investigator in the New York program that
elimination of the “serious financial hardship” stipulation would
add only about $150,000 to its cost, or an increment of about
10 percent. In part, the cost estimate is based on the expectation
that richer persons would either have adequate insurance coverage
in many instances or, if their loss were small, would not bother to
apply for compensation funds. In addition, of course, crimes of
violence tend to be class-related, and much more frequently to
involve victims without means. Elimination of the hardship re-
quirement, therefore, would probably add relatively few persons
to the roster of potential applicants.

The amount of assets that the board finds sufficient to dis-
qualify an applicant varies strikingly from case to case. A claimant
in her late twenties with a good job and no dependents was dis-
qualified because she had $8,000 in savings. *** On the other hand,
two elderly women with substantial expenses as the result of vic-
timization received awards, despite the fact that they both had
more than $18,000 in savings.'*s Perhaps the most constructive

1411970 Rep., p. 11.

142 Van Rensselaer, in Second Annual Conference, note 49 supra, at 59.

143 Sutton, note 31 supra, Sec. V, p- 12.
144 1969 Rep., note 91 supra, Case No. S03-P-68, p. 27.
145 14, Case No. 922-P-69, pp. 1120113; Case No. 1056-D-69, p. 150.
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reading of the statute by the board involves the procedure whereby
it makes a determination that the rescurces of a claimant are apt
to be exhausted within a certain period because of the expenses
of victimization. Under such circumstances, the board tells the
victim, the case may be reopened and he may gain aid if he can
later demonstrate that he used his own money in a reasonable

manner.

The manner of thinking used by the board on such matters
was described in 1968 by its chairman at the First International
Conference on Compensation to Victims of Violent Crime. The
case also indicates an auxiliary board problem: how to accurately

establish support figures:

“[Tihe first case I think is the best example of it. We had this gentleman
who was murdered, leaving a widow, who owned their own home and
who had a substantial amount of savings, but based upon her normal life
expectancy and her living expenses, We could determine that if she lived
her normal life, she was going to run out of money.

" «Sp, we made a decision in which we said that at this moment . . . there

was no serious financial hardship, but left it open for her to come back
in and upon showing that her money . . . had not been wasted or dis-
sipated in any way . . . We would then be in a position to make an

award. . . .
«And then an aside which I think is interesting .

loss of support, the statute says ‘actual loss of support.” So, she pro-
duced her husband’s income tax return, but she said: ‘That isn’t really

what he made. He made about twice that.”” 1#¢

.. To determine her

Hearings

A sense and a flavor of the board’s work can be gathered from
an eyewitness to two cases heard on appeals to the full board in
New York City on December 9 and 10, 1971.%

Case No. 1

The applicant was a male, seventy-four years old, who had
been assaulted and robbed in New York City in a corner grocery
store which he and his wife owned and operated. The single-
member disposition had resulted in denial of the award on the

Proceed-

146 [nt)l Conference on Compensation to Victims of Violent Crime,
ings 150-151 (December 3, 1968).

147 Sutton, note 31 supra, Sec. V.
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ground of absence of “serious financial hardship.” The couple
claimed that they had to liquidate their business in order to cover
their bills. Their assets came to $28,500, representing $14,000
realized on the sale of the business and $14,500 in savings. Their
bills from the crime were enumerated as follows:

Medical expenses - $6,992
Less coverage 6,938 54
Nursing home (intensive care) 900
Dental expenses (fractured jaw) 400
Additional medical (ulcer) 225
Total $1,579

The discussion among the board members focused on the fol-
lowing matters:

(1) The relationship between the expenses and the crime.
Medicare had rejected the $900 nursing home bill on the ground
that it was an unwarranted medical expense. The board also ques-
tioned its necessity and whether the expense was causally related
to the crime.

(2) The question of serious financial hardship. The board
concluded that were the applicant forty-five years old rather than
seventy-four, the adequacy of the assets of $28,500 would be a
doubtful matter. At his age, though, the claimant was not judged
likely to exhaust his assets during the remainder of his life, assum-
ing that he maintained his previous spending pattern. Thus, his
age, combined with his assets, served to disqualify him.

(3) The question of income loss. The board debated whether
the claimant’s relinquishment of his business and consequent loss
of income was a function of the criminal offense or of an intention
to retire anyway. The attorney representing the claimant argued

that the applicant was “physically unable to continue” and that his
wife was “a neurological case.” The board’s own physician had
not made a judgment on this matter, and the board members them-
selves were not able to resolve the precise contributions of age and
offers to the present condition of the claimant.

Taking all the circumstance into account, the board voted to
affirm the original rejection of the claim. They added the proviso
that they would entertain a request to reopen the matter at a later
date should causation be more precisely established or should new

O AN G B B S et e e A :
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expenses arise which were obviously the outcome of the criminal
action. ‘ ,

‘The lawyer for the claimant persistently pleaded the equity
merits of his client’s case. He granted that the couple was financial-
ly solvent, but argued that to deny them compensation was to
penalize a lifetime of frugal and modest existence. This, he in-
sisted, would not be “fair.” He emphasized that he himself was
receiving no fee for this case. He said that his insistence was the
product of a genuine desire to see justice done. The board members
listened sympathetically, but remained unmoved.

Case No. 2

The claimant was an elderly woman who had been the victim
of a mugging. At first, she had maintained that she had no assets.
When questioned further, she had granted that she had a savings
account totaling $11,000. The board member responsible for the
case said that the woman had at first been uncooperative. On the
advice of a neighbor, apparently, she had originally concealed her

savings, and only later told the investigator about one of her two

bank accounts. The award had been denied, the member said,
to force her to explain her situation more adequately.

The applicant, accompanied by her brother, was noticeably
apprehensive. She responded to the initial question about the dis-

~crepancies in her financial statements with a rather blank look at

the board chairman and then a helpless pleading look at her
brother. The board seemed tolerant and patient and stressed in a
kindly manner that they only wanted to know the truth and were
not interested in why the woman had lied or what she was trying
to accomplish. A board member noted: “We’re not out to nail
anyone. We just want to get the facts so we can make a proper
decision.” )

The applicant, however, was not readily put at ease. She re-
mained visibly anxious as she tried to respond to questions. The.
board decided, when they had heard her out, to review the case
later, after they had received income tax statements, a doctor’s
report on surgery, both past and present, necessitated by the crime,
and medical verification of the woman’s crime-related disability.
Still unconsoled, the woman, as she was leaving the board room,
blurted:;, “I feel like a criminal.”

Numerous other cases were discussed by the board members
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during the review sessions, although they did not involve personal
appearances by the claimants. Our field observer, after two days
of attendance at the board meetings, had the following impressions:

“[Tlhe Commissioners . . . are without exception genuinely interested

in obtaining the facts of the situation and they demonstrate an abundant
tolerance for the problems of applicants. . . .

“During the proceedings of a full Board hearing questioning is very in-
formal, and open-ended. The Commissioner who originally decided the
case is given implicit responsibility for explaining the case to others, in-
troducing claimants to the rest of the Board and asking questions of the

claimant. He acts generally as a liaison between the Board and the
claimant.

“None of the Commissioners felt overly bound by rules or procedures
to the extent of being made to make an inequitable ruling when the way

Is open to do ‘justice’ for the applicant. One is impressed with the
individualization of the entire procedure.

“The issues of innocence and serious financial hardship stand out as
especially critical determinants of eligibility. The Board’s rulings on these
issues are always arbitrary and subjective. (Take care not tc equate
‘arbitrary’ with ‘unjust.’) Subjective considerations of how frugally one
has conducted his financial affairs, the manner of living to which he has
become accustomed, the wisdom of his action when he became a victim
of a crime, his intentions (commercial, educational, vocational) subse-
quent to the crime, his background and direction at the time of the
crime, the genuineness of his stated need for compensation, and the sin-

cerity of his whole presentation all weigh heavily—though they defy .
measurerment—in the final disposition of the case.

“The opportunity for abuse is great. The Board remains vulnerable to
possible injustice and political abuse. The danger is not presently mani-
fest, however, in view of the genuine concern of current commissioners
for dealing justice to those who come before it. In fact, the absence of

clearcut lines of eligibility sometimes allows the Board to do greater
justice than might have been done by rigid standards.” 148

The foregoing observations represent, of course, the kind of
remarks that may be made about most administratvie agencies
whose discretion may or may not be used to advance those ends
desired by the legislature and by the public. The value and vitality
of the administrative process has been intensely argued for many
decades now. The concern here is to spell out again, with particular

e

148 1d., Sec. V, “Incidental Notes and Observations,” pp- 1-2.
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reference to a new and special program, some of the relevant issues
and to present some field observation conclusions on how the pro-
cess seems to work in a specified jurisdiction.

Applicants’ Responses

Since the proceedings of the board in terms of individual ap-
plicants are not matters of public record, it is impossible to identify
and interview a random sample of persons who solicited assistance.
Nevertheless, we were interested in the responses of some victims
who had dealt with the board so that we could obtain a sense of
how they felt the program had worked, in contrast to legislative
and board-member impressions of what was being accomplished.

To assist us, the board chairman provided the names of ten
persons, about half of whom had succeeded and half who had
failed in their applications. This is obviously not a random sample.
We were told that it was entirely up to the applicants as to whether
they would talk with us. Ultimately, all those contacted agreed
to cooperate. The uniformly held goodwill toward the work of the
board that we found is not unimpressive testimony that at least for
some segment of its clientele, the board renders a service that is
deeply appreciated and well thought of.

One of the most interesting persons interviewed was the hus-
band of a seventy-year-old mugging victim. In his working days,
the husband had served as a lobbyist for the United States and
New York State Chamber of Commerce. He had, in fact, been
opposed to the victim-compensation bill when it came before the
legislature, though he had taken no official position on the matter.

His experiences with the board, he said, had been revelatory,
and he now favors expanding its scope both financially and in terms
of its coverage. He said that he had found the board the antithesis
of what he normally expected from a government agency. “What
seemed as if it might be an albatross on the neck of the New York

. taxpayer,” he remarked, “has turned into a real blessing.” He

found that the board made “refreshingly simple” demands; the
forms were not elaborate or complex, and the entire matter was
handled with ease, without problems, without delays. In com-
parison, the claimant cited Medicare papers, which he found bur-
densome and difficult. His overall summary was highly laudatory:

7z

“I'm an old hand at dealing with government bureaucrats. I have fought,
bled, and died with bureaucrats for all my business life, so that I am
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very used to putting things in ‘bureaucratese” Comparing the Victim
Compensation program with other bureaucracies, I would say it is much
less involved, very simple, and very easy to deal with. Perhaps, it’s just

that they’re new and Parkinson’s Law hasn’t had the change to operate
yet. .. .7 149

A taxicab driver who had been turned down by the board when
he recovered his losses under the workmen’s compensation law
still had no complaints about his treatment. Like several other
applicants we talked to, he found the forms a little annoying, some-
what too nosy in regard to his financial resources, but this was only
a mild irritation, something he had rather expected. Like many of
the persons interviewed, he favored extension of awards to cover
“pain and suffering” and thought that the program ought to be
publicized more thoroughly. He had heard of it from a friend who,
on his part, had learned of the board from a lawyer.

A young victim of a gang assault had only praise for the board’s
work. He had received a lump-sum payment of somewhat more

_ than $500, and said of the board, “Well, here’s an agency that

really does something to help.” In contrast, he was thoroughly
put out with the criminal justice system itself, maintaining that he
had spent all morning waiting to sign a complaint against his as-
sailants before a judge who had to witness the signature. The
judge, he thought, seemed totally preoccupied with other matters,
and his seemed only a rubberstamp operation, hardly necessitating
the long wait. He had also been annoyed with the police, who he
thought “obnoxious” in their probes into whether he had been
drinking or had in any way provoked the attack against himself.

From the case of a sixty-one-year-old security guard, blinded
and permanently disabled in an assault, we hear the kind of claim-
ant gratitude that the board would like to find among all successful
applicants and the kind of response that board members say gives
special meaning to their job. This man thought that the claim

“couldn’t possibly have been executed in a shorter period.” He
said that without the board’s help, he would not have been able to

keep his house, and that he “would never have been able to
make it.” '

As a final illustration, there is the case of a German immigrant,
who had been very seriously wounded by his neighbor after a series

.r
T

149 Id., Sec. III, p. 18.
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of altercations that extended back over many years. The German
family was particularly aggrieved at the slowness with which they
said the criminal justice system had operated. On the other hand,
they felt that the Criminal Victims Compensation Board had done
a very good job on their case. The investigator, they thought, had
been a “real gentleman.” Payments were said to be timely and
prompt. Interestingly, the wife had been forced to give up her job
in order to nurse the husband after he left the hospital. Such
services were not reimbursed by the board, though the hiring of a
professional nurse probably would have been covered. The family
maintained, when discussing this, that they did not want money
for the wife; she said that she considered it her “duty” to take care
of her husband.

Program Cosis

The New York crime-victim-compensation program has been
in operation longer than any other similar operation in the United
States, with the exception of that in California. The California
approach to compensation for crime victims, however, has under-
gone one drastic revision during its lifetime and, since its inception,
has been marked by severe fiscal malnourishment as well as an
approach that most kindly can be called unsatisfactory.” More
than anything else, in fact, the California victim-compensation pro-

- -gram has served as an object lesson to be used by commentators

to point out the kinds of arrangements to be avoided.

Cost figures from New York, therefore, represent the best source
of information about expenses likely to be involved over time in
operating a-program of crime-victim compensation. To be sure,
New York is hardly typical of the nation, particularly in regard
to the volume of crime in New York City, but reported crimes (and
these are the only kind that count for compensation purposes, al-
though the existence of compensation may ultimately reduce the
level of unreported crime in a jurisdiction) can be extrapolated
and then adjusted. More significant, perhaps, is the consideration
that expenses for such things as medical care and salaries (which
are compensable when lost through victimization) tend to be
greater in New York than in most other parts of the country.

150 See, e.g., Shank, “Aid to Victims of Violent Crimes in California,” 43
So. Cal. L. Rev. 85-92 (1970).
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Therefore, the New York figures might reasonably be regarded as
toward the high side. Also, in other jurisdictions, administrative
costs, including board member salaries and expenses, are likely to
be somewhat less. -

The most comprehensive analysis of New York costs is that
conducted by the Program and Management Evaluation Division,
Office of Operations Support in the Law Enforcement Assistance
Administration of the U.S. Department of Justice. The division
first produced a document for inclusion with the Senate hearings
on victim compensation which took place in March,” and then
revised some of its figures and published them in a separate study
issued on April 25, 1972.%

The claims history of New York is indicated in Table II1.
Table IV provides the LEAA calculation of the incurred costs of
the New York program from its inception through fiscal year 1972,
with the 1972 figures representing an estimate of costs. Table IV
also indicates the cost to the federal government if the proposed

Table il

NEW YORK CLAIMS HISTORY

FY 1969 FY 1970 FY 1971

Claims

Awarded 220 336 458

Disallowed ) 202 490 632

Deferred 97 103 10

Total 519 929 1,100

Awarded

Protracted 28 33 49

Deaths 22 34 44

Lump sums 170 269 365
Average Annual Grants _ '

Protracted $4,071 $4,071 $3,450

Deaths $3,000 $3,000 $2,040

Lump sums $1,410 $1,410 $1,930

151 U.S. Senate, note 50 supra, at 719-754.

152 U.S: Dep’t Justice, Program and Management Evaluation Div., Office of

Operations Support, Law Enforcement Assistance Administration, Analysis of
S. 2994, Victims of Crime Act of 1972 (Staff Study 1972).
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Table IV.
NEW YORK STATE-INCURRED COSTS
FY 67 FY 68 FY’69 ~ FY'70 FY’'71 FY’72
(est.)

Awards
Grants . $ 1,500 $ 55,665 $386,585  $678,000 $1,243,174  $1,765,080
Adm. Costs 33,000 199,000 236,000 270,000 328,000 421,064
o TOTAL $34,500  $254,665 $622,585  $948,000 $1,571,174  $2,186,144
Federal share
at 75% $25,875  $190,998 $466,938  $711,000 $1,178,380  $1,639,608
Per capita
New York $0.0019  $ 0.0140 $ 0.0341 $ 00519 $ 00862 § 0.1204
Federal 0.0014 0.0105 0.0256 0.0389 0.0647 0.0903
Administrative .

$1,015.30 $ 45472 § 293.47 $ 20577 $ 206.00

75 percent subvention program Wwere to be enacted. Most striking
in Table IV is the growing cost of the program on a per-capita
basis, with the figure rising from about a cent and a half per person
in 1968 to almost 12 cents per person in 1972.

Future Directions

The performance of the New York Crime Victims Compensa-
tion Board, measured against the yardstick of the legislation and
resources which constitute its mandate, has been very good. Mea-
sured by other standards, including its own agenda for service to
the victim community, it has done well under the circumstances.
Measured by the need which is the rationale for victim-compensa-
tion programs, the members of the board would probably be the
first to concede that it has hardly scratched the surface.

The board has carefully structured its administrative apparatus
to make efficient adjudications, with a minimum of red tape, for
victims of crime who are aware of the program, who qualify under
the Act, and who make applications for compensation. Its forms
are clear. They are good models for eliciting the kinds of informa-
tion necessary to determine jurisdiction and for quantification in
dollars of the losses which are compensable under the Act. Its
procedures are relatively free of legalisms; they are conducted
humanely and with compassion.

Most of the problems of the New York program stem from the
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basic incompatibility between the stated legislative purpose to
compensate crime victims and the legislative architecture and
budget allocations which (1) limit eligibility to some victims of
violent crime, (2) severely limit the amounts of compensation
which can be paid to this narrow class of €ligible victims, and (3)
make it difficult for large parts of the eligible constituency to be
aware of the benefits which are available.

The most troublesome administrative problems arise out of the
requirement that serious financial hardship be demonstrated. This
requirement is clearly a major factor in the cost of administering
the program, compelling difficult investigative and adjudicative
efforts, and providing a substantial basis for victim dissatisfaction
with both the substance and procedure of the program. We are not
convinced, balancing extra costs of administration against savings
in awards, that the money savings realized by the needs test are as
great as the legislature hoped—without even addressing the in-
tangible costs of constituent frustration and diversion of adminis-
trators’ efforts and ingenuity to abating the effects of this require-
ment.

Community awareness of the program’s existence is an im-
portant area for improvement. It is clear that there is not a high
level of awareness of this program among the general victim popula-
tion. Even assuming that only a small percentage of victims can
meet the needs test, the pecuniary loss requirement and other pro-
visions of the Act, the disparity between reported violent crimes
and applications for compensation is still so great that it compels
the conclusion that law-enforcement agencies having direct con-
tact with victims do little to inform victims of their possible rights
under the Act.

‘In the event federal victim-compensation legislation is enacted,
providing grants-in-aid for 75 percent of approved funding in state
victim-compensation programs, the present New York program
should reap maximum benefits. If federal legislation does ma-
terialize, it may not mean that the costs of the New York program
will be cut by 75 percent, since heightened national consciousness
stemming from federal legislation will probably cause at least some
rise in claims. The projected federal needs test would be roughly
parallel to the existing New York standard, and there would be no
federal contribution toward awards which do not comply with that
standard. If legislative consideration were given to elimination of
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the needs test and raising maximum compensation to the projected
$50,000 federal maximum, federal contributions to those awards
within federal guidelines could more than make up for additional
costs that might be incurred. That the federal government will
pick up part of the costs is not, of course, a justification for assum-
ing additional obligations. But if the legislature is in accord with
the clear direction of the board, to move away from a needs test
if at all possible, the possibility of supplemental funding should
certainly be taken into account.

New York has the largest and most active victim-compensation
program in the United States. It has had to meet and structure
answers to a broad range of problems which will confront ad-
ministrators of any new programs. This experience has made it a
basic resource for expertise, and precedents, for both existing and
future programs—state and federal. It can be expected to continue

in this role.
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WHAT ABOUT THE VICTIMS?

' COMPENSATION FOR THE
VICTIMS OF CRIME

1. INTRODUCTION

In recent years the American people have become increasingly
concerned with the problem of crime. They are constantly remind-
ed of this ever-growing problem by daily accounts in the news media.
Every year the problem seems to grow larger while effective solu-
tions seem as distant as ever.?

One of the ideas currently coming into its own in reaction to this
situation is that of compensation to the victims of crime. This note
will discuss some of the reasons for the growing popularity of com-
pensation schemes, the historical developments in the area, and the
adequacies of present methods of aiding victims. Various plans in ex-
istence both here and abroad will be analyzed and compared and,
finally, suggestions on what should be included in a workable com-
pensation scheme will be presented. It should be stressed that the
scope of this note is limited to the personal injury victims of crime.
Property losses due to crime are not included because most people
have property insurance of some form.

That crime in America is a major problem is effectively demon-
strated by the fact that «]aw and order” has been a major, and oc-
casionally dominant, issue in elections at all levels of government
for the last several years. A second indicator is the increase in leg-
islation to deal with crime and related problems. Acts such as the
Omnibus Crime Control and Safe Streets Act of 1968 have put new
emphasis on strengthening law enforcement.®

A related area has been the rights of criminal defendants. A
trend is clearly evident in judicial decisions of recent years to broad-

1. On Aug. 31, 1971, the Federal Bureau of Investigation released the annual
crime statistics for 1970. “U.S. Crime Increases 11 per cent” the headline stated. The
report went on to state that 1970 marked the end of a decade in which reported offenses
nearly tripled. Grand Forks Herald, Aug. 31, 1971, at 1, col 7-8.

2. Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C.A. ch. 46, §8
3709-3781 (1968).

3. TUnder this legislation the Law Enforcement Assistance Administration was
established under the United .States Department of Justice. 42 U.S.C.A. §§ 3711(2),
(b), (e) (1968).
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en and strengthen the rights of those accused, as well as those con-
victed, of criminal acts.* Another issue of great contemporary con-
cern is that of rehabilitation of persons convicted of criminal and
anti-social conduct. The argument is made that society must do more
than merely segregate and detain such people. Reformers argue that
we must rehabilitate these individuals in order that they may be re-
turned to a useful, productive, and noncriminal life in society.

The increasing rate of crime has led Congress to provide for
property insurance for businesses and homes in high-crime areas
who are unable to secure private insurance for their property.® This
new and still-developing program is aimed at filling the gap left by
the failure of private insurers to bear the risks involved in insuring
property in such areas.

All of these problems certainly deserve attention. However, when
the total picture is evaluated there appears an issue that has been
blatantly ommitted until recent years—the victims of crime. Who
is concerned about the pain, the suffering, the cost, and even the
lives of those people who are most directly effected by crime?

A leading commentator in the insurance law field, argues that
society has a moral obligation to the victim of crime, especially the
victim who suffers personal injury.” He further argues that one of
the reasons men band together into a society is to secure mutual
protection of life and property. When law and order breaks down so
that a member of that society is injured, then society has a duty and
an obligation to compensate that person who is victimized.®

It is the contention of this note that present methods of aiding
the victim of crime for personal injuries are wholly inadequate. Be-
fore proceeding with an examination of existing plans,® a brief his-
torical sketch is in order.

II. HISTORICAL DEVELOPMENTS

The concept of compensation for victims of crime is certainly
not a new one. It has been practiced in various forms, since an-

4. Decisions such as Gideon v. Wainwright, 372 T0.S. 335 (1963); Escobedo v. I,
378 U.S. 478 (1864); Miranda v. Ariz, 384 US. 436 (1966), are only a few of the
jandmark cases which have greatly increased individual rights in the criminal justice

. system.

5. Title XI (Crime Insurance) of the Housing and Urban Development Act, 12
U.S.C.A. § 1749 bbb (1968).

6. Tor an idea of the scope of the problem see the results of a survey made in
Toronto in 1267 on the extent of damages and the value of civil suits in tort law
in Linden, Victim’s of Crime and Tort Law, 12 Caw, B.J. 17-33 (1969).

7. Denenberg, Compensation for the Victims of Crime: Justice for the Victim as
Well as the Criminal, ;1970 Ins, L.J.. 628, 634-35 (1969).

8. Id.

9. Plans are in operation in Great Britain: New Zealand; New South Wales, Aus-
tralia; Saskatchewan, New Foundland, Alberta, and Manitoba, Canada & Califor-
nia, New York, Maryland, Hawall, Massachusetts, and Nevada.
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cient times.® For example, in Arabia, the transition from blood-
feuds to compensation developed with the settling down of nomadic
tribes into towns.** «

Although the Anglo-Saxon legal system was originally based up-
on kinship, the effects of time, feudalism, and Christianity produced
an elaborate system of compensation for victims.?2 Specific amounts
of compensation were prescribed for various crimes. For example,
if a man knocked out the front tooth of another, he was to make
compensation in the form of eight shillings, while if a shoulder was
disabled, the compensation was thirty shillings.*®

Jeremy Bentham, an English philosopher of the eighteenth cen-
tury, explained the concept this way:

Has a crime been committed? Those who have suffered by
it, either in their person or their fortune, are abandoned to
their evil condition. The society which they have contributed
to maintain, and which ought to protect them, owes them,
however, an indemnity, when its protection has not been ef-

fectual.Xt

By the early nineteenth century concern for certain victims of
crime was beginning to emerge in England. The Criminal Act of 1826,
provided for compensation to be awarded to persons, whether injur-
ed or not, who were active in apprehending offenders.’® By the For-
feiture Act of 1870, the courts were empowered to compensate, up to
one hundred pounds, for property lost through the commission of a
felony, but there was no provision for compensation for personal in-

jury.le

10. Sections 22-24 of the Code of Hammurabi (about 2250 B.C.) provides for com-
pensation as follows: “If a man practice prigandage and be captured, that man shall
be put to death. 1f the brigand be not captured, the man who has been robbed, shall, in
the presence of God, make an itemized statement of his loss, and the city and the gover-
nor, in whose province and jurisdiction the robbery was committed, shall compensate
him for whatever was lost. If it be a life that is lost, the city and governor shall
pay one mana of silver to his heirs.”” R. HarpEr, THE CODE OF HaMMURABI, KING OF
BABYLON ABOUT 2250 B.C. 19 (1904).

Under the Mosaic Code the Hebrews provided for compensation for personal
injuries. For example, if one man padly injured another, he was forced to compensate the
victim for his loss of time as well as his medical expenses. Wolfgang, Victim Com~
pensation in Crimes of Personal Violence, 50 MINN. L. REV. 224-225 (1965).

11. Wolfgang, Victim Compensation in Crimes of Personal Violence, 50 MINN. 1. REvV.
224, 225 (1965). For 2 good historical treatment of this subject see¢ S. SCHAFER, Re-
STITUTION TO VICTIMS OF CRIME (1960). ’

) 12. Brock, Victims of Violent Crime: Should They Be An Object of Social Effection,

40 Miss. L.J. 92, 93 (1968).
13. Jeffery, The Development of Crime in Early English Society, 47 3. Cermm. L.C.

& P.S. 647, 655-56 (1957).

14. THE WORKS OF JerEMY BENTHAM 589 (Limited ed. 1962) quoted in Siegel,
Compensation For Victims of Crimes of Violence, 30 Arsany L. REV. 325 (1966). It
should be noted that Bentham suggests compensation for property damage as well as

personal injury. This distinguishes his idea from the modern concepts under consideration

here.

15. COMPENSATION FOR vicriMs OF CRIMES OF VIoLENCE, CMND. No. 1406, at 2-3
(1961) quoted in Schultz, The Violated: A Proposal To Compensate Victims of Violent
COrime, 10 ST. LOUIS U.L.J. 238, 240 (1965).

16. Id.
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In 1895, the irony facing the victims of crime was stated in a
summary report of the Paris Prison Congress:

. . . The guilty man, lodged, fed, clothed, warmed, lighted
and entertained at the expense of the state in a model cell
. . . has paid his debt to society; he can set his victim at
defiance; but his victim has his consolation; he can think
that by (the) taxes he pays to the treasury, he has con-
tributed toward the paternal care which has guarded the
criminal during his stay in prison.*

Two noted Italian criminologists presented variations on the concept
of compensation in the early part of the twentieth century.*® Baron
Roffaele Garofalo proposed that a state compensation fund should be
established to indemnify the victims of criminal acts who have been
unable to obtain compensation from the criminal.® Several years
later, Enrico Ferri advocated that the state should impose as an
element of the punishment process a strict obligation on the part of
the offender to pay damages to his victim.*

The concept of compensation then seemed to lie quiet at this
stage for a number of years until 1959, when the government of
Great Britain established a commission to examine compensation
schemes. Their report*® considered two different types of plans
which paralleled the Italian schemes:?®

In the first, which was broadly similar to the United King-
dom’s Industrial Injuries Scheme, weekly payments were to

17. SumMaRY REPORT, THE PArIS PrISON CONGRESS (1895) quoted in Sandler, Com-
pensation For Victims of Crime-—Some Practical Considerations, 15 BUFFALO L. R=v.
645, 646 (1966).
18. Compensation To Victims of Violent Crimes, 61 N.W. U.L. Rev. 72 (1966).
19. In a paper read by M. Roffaele Garofalo at the International Penitentiary Con-
gress of Brussels in 1900, he states:
I come to the last question,—that of a State fund to insure a partial re-
paration to the person who has been unable otherwise to obtain compensa-
tion for his injury. This fund ought to be constituted from the fines paid
by convicted offenders.

R. GAROFALO, CRIMINOLOGY 434-35 (R. Millar transl. 1914).

. 20. E. FErrI, CRIMINAL SOCIOLOGY 509-15 (J. Kelly & J. Lisle transl. 1917).

91. Miss Margery Fry, a noted English advocate of penal reform during the 1950’s,
had begun to: focus new attention on the concept. She wrote numerous articles and books
drawing public attention not only to the need for penal reform, but also to the inadequa-~
cies of existing remedies open to victims of crime to secure compensation. Since Miss
Fry was of the opinion that modern society, with its increasing emphasis on the re-
formative aspects of punishment, had lost sight of the damage done to the victims of
crime, she proposed a scheme of State compensation to those who suffered personal
violence at the hands of criminals. Her major work in this area was AIMS OF THE LaW
(1951). Chappell, Compensating Australian Victims of Violent Crime, 41 AUST. L.J.
3, 4 (1967).

(An often cited example by Miss Fry was the case of a man, blinded as a result
of a crime, who was awarded 11,500 stg. compensation for his injury. The two as-
sailants were convicted.and ordered to pay the victim five shillings weekly. In order
for the victim to collect the final installment he would have “to live another 442 vears.”
Fry, Justice for Victims, The Observer Newspaper (London), July 7, 1957, at 8, col. 2.
Reprinted in 8§ J. Pus. L. 191 (1959).

99, CMND. No. 1406, supra note 15, at 3. [Hereinafter referred to as CMND. No.
1406].

23. See p. 480 infra.
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be made to persons who suffered injuries as a result of a
crime of violence, and in addition, payments might be made
to dependents of persons killed. The second scheme was one
in which the victim, or dependent of a deceased victim, of
a crime of violence, could make a claim against the Home
Secretary similar to the claim for damages which he could
already make against the wrongdoer under existing law. En-
titlement to compensation was to be decided by the courts
unless a settlement was reached out of court. The Home
Secretary was to have the right to recover from the wrong-
doers as much as possible of any compensation awarded to

the victim.**

This report generated considerable discussion within both gov-
ernmental and public circles in Great Britain. By 1964, a plan was
finally proposed and adopted for an experimental, non-statutory,
crime compensation scheme.*®

III. ALTERNATIVE METHODS OF COMPENSATION

Municipal Corporation Liability

_ In the past, as a general rule, sovereign immunity had protect-
ed federal, state and municipal corporations from liability.?® Today

there has been a trend toward holding governmental units liable for
27

Immunity persists, however, where the governmental body is
negligent in performing a governmental function such as police or
fire protection. Police protection is a general duty owed to the public
at large, but its negligent performance creates no right of action in
the individual citizen.?® One exception to this rule is the failure of
a municipality to protect a person to whom it owes a special duty
of protection created by notice, actual or constructive, of potential
injury.*

24. Chappell, supre note 21, at 5.

25. COMPENSATION FOR VICTIMS OF CRIMES OF VIOLENCE, CMND. No. 2323 (1964).
[Hereinafter referred to as CMND. No. 2323]. See discussion p. 480 infra.

26. Note, Compensation for Victims of Crime, 33 U. CHi L. Rev. 531-35 (1966).

27. E.g., Scheele v. Anchorage, 385 P.2d 582 (Alas. 1963) ; Holytz v, Milwaukee, 17
wis. 2d. 26, 115 N.W.2d. 618 (1962); Hargrove v. Cocoa Beach, 96 So. 2d. 130 (Fla.
1957).

28. Covey, Alternatives to a Compensation Plan for Victims of Physical Violence, 69
Dick. L. Rev. 391, 392-93 (1965). For municipal nonliability to the general public for
failure to provide police protection see e.g., Steitz v. Beacon, 285 N.Y. 51, 64 N.E.2d.
704 (1945); Betham v. Philadelphia, 196 Pa. 302, 46 A. 44§ (1900).

29. In Schuster v. N.Y., 5 N.Y.2d. 75 154 N.E.2d. 534 (1858), decedent sup-
plied police with information leading to the arrest of a criminal with a national re-
putation. Schuster’s actions were widely publicized and he was given police protection.
This protection was later withdrawn over his objections. Schuster was killed by unknown
persons and his administrator brought suit against the City of New York for wrongful
death. The New York-Court of appeals held that a special duty of police protection was
due to Schuster because of his informer status. The negligence in not meeting this duty
made the city liable. Covey, supra note 28, at 393-94. .




478 NorTH DaroTA LAW REVIEW

Damages Recoverable in Civil Actions

Probably the most obvious method of compensating the victim of
crime is a civil suit against the perpetrator. The victim can seek
damages in tort for the injuries he has suffered.

There are two problems with this method. Often such crimes are
committed under such circumstances that the victim cannot iden-
tify his assailant. Even if identification is made, there are numerous
instances in which the offender is never apprehended.

The second problem with civil suits against offenders is that fre-
quently the offenders lack financial ability to pay damages. Crimi-
pals have never been an affluent class.®® Furthermore, when an of-
fender is apprehended and imprisoned and/or fined, his capacity
to satisfy a judgment is further diminished, leaving little available
for relief to the victim.

In short, the belief that a civil action is a practical means of
compensation for injuries fails to take into account the limitations
imposed by the fact that many offenders are unidentified, or if iden-
tified, are too poor to pay.*

Penal Fines and Prison Wages

Another alternative occasionally suggested is the use of penal
fines in addition to incarceration, or in lieu thereof, as a condition
of probation.®® One commentator suggests that where prisoners re-
ceive more than a nominal wage for their labor in prison, or are
on some form of work-release program, & portion of those earnings
should be directed to the victim for restitution and compensation.®
- He further argues:

Such a program aids in the rehabilitation of the prisoner
by teaching him a skill which can be used upon his release.
In addition, the state is saved expense in guarding the pris-
oner . . . and in providing compensation to the victim. Gov-
ernmental involvement to the extent of providing wages to
the criminal during imprisonment and distributing a portion
to the victim is justified because the government’s removal
of the criminal from his usual employment precludes. attach-
ment of his wages by the victim. If the criminal is to be
paid for his labor, the victim should not be forced to wait
until the criminal’s release before restitution can be ob-
tained.®*

30. Note, Compensation for Victims of Crime, 33 U. CHL L. Rev. 531, 535 (1966).

31. For a good discussion of the related problem of evidence in such a civil action,
see Covey, supra note 28, at 398-400.

32. There are isolated examples of the use of property restitution in criminal actions,
but none of reparation .or compensation for personal injury to the victim of criminal
violence. Covey, supra note 28, at 400.

33. Lamborn, Remedies For The Victims of Crime, 43 S. Car. L. Rxuv. 22, 31 (1970).

34, Id.
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Such a program appears workable on paper but it is not par-
ticularly practical as the following quotation illustrates:

Any plan in which prison wages were used as compensation
has proven ineffective. Generally such wages are negligible,
and in fact, few prisons can employ many prisoners. Most
United States prisons are never able to employ over fifty
per cent of their prisoners. In addition; the priscner may
have a family which needs whatever money he earns in order
to keep them from becoming public charges.®

Private Insurance

A system of private insurance has been proposed to compensate
the victims of crime. It is argued that a state compensation plan is
not only unworkable, but incapable of public acceptance in the near
future because of that stolid independence or fear of governmental
paternalism and a practical reluctance by many to help those who
can help themselves.3®

With such formidable obstacles with which to contend, it is sug-
gested that a plan of compensation through the purchase of private
insurance by citizens who wish to protect themselves from the losses
resulting from injuries sustained as a result of criminal violence.
Also proposed is “legislation prohibiting the exclusion of crime
victims from the benefits of existing coverages;” the issuance of
a “major occupational”’ policy, to more adequately cover loss of
income, to complement basic accident policies; and the drafting
of “pain and suffering” riders to be attached to existing policies.®

The most obvious difficulty with such proposals is that the class
of people most subject to violent crime is almost precisely that class
or group of persons who cannot afford, or do not see the need for,
such insurance—namely, the poor. This is analagous to the situation
already existing with regard to health insurance. The people most
in need of such insurance to protect themselves from the ever in-
creasing costs of medical care are the poor and underprivileged.
Those who are least able to pay for health insurance, are, in turn,
most in need of medical attention.

The second objection to this scheme is that the victim would

have to bear the cost, at least of the premium payments, to pro-
tect himself from the anti-social, criminal activities of another. If

35. Floyd, Massachusett’s Plan To Aid Victims of Crime, 48 BosTon U.L. Rzv. 360,
361 (1968). For further discussion of the use of prision wages as compensation as well
as the use of restitution as a condition of probation or parole see Schultz, The Violated:
A Proposal to Compensate Victims of Violent Crime, 10 St. Louis U.L.J. 238, 243-45

1965).
¢ 36. Starrs, A Modest Proposal to Insure Justice for Victims of Crime, 50 MINN. L.
Rev. 285, 291 (1965).

37. Id. at 309.
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these activities are anti-social, which is generally agreed, then
shouldn’t society bear the cost of compensating the victim, when gov-
ernment, which is the agent of society, fails in its duty to protect
citizens from injury by criminal violence? Presently, the victim,
through payment of taxes, helps to pay the costs of apprehending,
prosecuting, and punishing the criminal. Is it just to also make him
pay for insurance to protect himself for loss of income, payment of
medical expenses and other injuries suffered?

IV. EXISTING COMPENSATION PLANS
Gredt Britain

One of the first serious attempts made to compensate the vic-
tims of criminal injury by a government was in Great Britain. A
commission published a White Paper entitled Compensation for Vic-
tims of Crimes of Violence.® This document accepted the principle
¢ that the victims of crimes of violence should be eligible for
some compensation for personal injury at the public expense. . Jrse
Once having accepted that principle the White Paper proceeded to
outline a plan to implement a program to deal with the problem.

It must be noted that the government of Great Britain did not
accept the premise “that the State is liable for injuries caused to
people by the acts of others.””* Rather, compensation was to be paid
ex gratia, that is by the grace of the government, not based on any
“legally enforceable right.”** The White Paper further stated that
“the public does, however, feel a sense of responsibility for and
sympathy with the innocent victim, and it is right that this feeling
should find practical expression in the provision of compensation on
behalf of the community.”**

The White Paper established an administrative body, the Victims
of Crimes of Violence Compensation Board, to administer the scheme.
It provided for six members of the Board, all of whom must be
legally qualified, to be appointed by the Home Secretary and the Sec-
retary of State for Scotland.*

The scope of the plan is fairly broad.

The applicant must have suffered personal injury directly at-
tributable either (1) to a criminal offense or (2) to an ar-
rest or attempted arrest of an offender or suspected offend-

38. CMND. No. 2323, at 3.

39. Id. at 4.

40, Id.

41. Foulkes, Compensating Victims of Violence, 52 A.B.A.J. 237, 238 (1966).

42. Id. at 237. One of the unique features of the British plan, as compared to later
ones, is its nonstatutory basis; that is to say, it has not been established by an act
of Parliament but rather by administrative arrangement. Of course, Parliament has
approved the expenditure of funds used for compensation payments.

43. CMND. No. 2323, at 4-5.
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i tion of an
er or (3) to the prevention oOr attempted preven :
offense or (4) to the giving of help to any constable \gho is
engaged in arresting or attempting to arrest an offen 841; or
suspected offender or attempting to prevent an offense.

The White Paper did not attempt to specify a compreher.lsivi
list of crimes of which the victims will be eligible for compensation.

Rather, it stated that

ersonal injury may arise from a great variety of of-
iggr{ses, includ]infg'ycrimes against property as well as crimes
against the person. Broadly speaking, however, applications
are likely to arise either out of offenses against the person.,
such as murder, manslaughter, assault and sexual offenses;
from offenses against property accompanied by peljsonal vio-
lence—principally robbery; or from personal 1n£1r1es due to
malicious damage to property, including arson.

In addition to these provisions the scheme also lays' down' qther
requirements. The injury sustained must be an appr?czabl? mjury.
An appreciable injury is defined as one that . . . gives rise to at
least three weeks’ loss of earnings, or alternatively is such that not

- less than £50 ($140) compensation would be awarded.”+” Compen-

sation is not permitted for a person injured by-a member of the
family living with the victim at the time of the injury.* .
The procedures of the Board are fairly simple. An application

- for compensation must be made to the Board as soon as possible

after the injury on a form provided. The Board then makes an in-
vestigation by a doctor of the Board’s choice.®® A single mem.ber. of
the Board reviews all of the information and makes a determmatl?n
as to the amount of compensation.’® “If the claimant is not sa_‘gls-
fied with the amount awarded he can appeal to a tribl.m'al consist-
ing of three other members of the board.”s* The de‘C.IS‘IOl’l pf the
Board is final and is not “. . . subject to appeal or to Ministerial ap-
proval.’’s?

What has been the experience of the Board? The 1:atest available
figures show that in the first twenty-five months for which the scheme

41, at 238.

46. CMND. No. 2323, at 5. .

47. TPassingham, The Criminal Injuries Compensai
435 (1966).

48. Foulkes, supra note 41, at 238. 435

49. Passingham, supra note 47, at . R .

50. Wanf:ef, Valuations of the Criminal Injuries Compensation Board, 110 SOLICITOR’S
J. 970 (1966). »

51. Id.

52. CMND. No. 2323, at 5.

tion Board, 63 L. Soc’y. GAZETTE
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was operative the total of full or interim awards made was 2,161, the
total of reduced awards made was 86, and the total compensation
paid was £791,041 (approximately $2.25 million).ss

Some portions of the British scheme do appear to be in need
of improvement. One writer states that the awards of the Board are
approximately one-half that which would be awarded by a civil court
in similar cases.’* He notes that the procedures of the Board need
some revision in order to be more equitable to the claimants.’s Sug-
gested improvements are that more information be given to the
claimant to indicate the basis for the award; in cases where the
compensation is likely to be over £300 ($900) the evaluation be made
by two members of the Board, rather than one; improvements in
the claim form to elicit more useful information, especially in the
area of pain and suffering; and elimination of the practice of the
Board’s solicitor appearing to argue against the claimant.s Finally,
it has been suggested that an independent tribunal should be estab-
lished to handle appeals by the claimant, rather than the present
system of appeal to a three-member panel of the Board.s”

New Zealand

New Zealand was the first nation to establish a compensation
plan.’® Although the New Zealand compensation plan is roughly simi-
lar to the British scheme, there are some major differences.

53. Passingham, supra note 47, at 435. Some’ sample cases follow:

Case A. 339: Man aged 48. Right eye destroyed: large haematoma on
left eye: five deep lacerations on face: multiple bruising and abrasion:
artificial eye and bermanent disfigurement. Award 2,500.

Case A. 323: Widow aged 56. Comminuted fracture of right radius.
Off work 3 months, Considerable residual wrist stiffness to be expected.
Applicant may be unable to continue with her employment as milliner.
Award 430.

Case A. 337 S. Woman aged 39. Cafe’ Assistant. Slashed with knife
from left ear to the mouth.

Permanent disfiguring scar. Award 550.
‘Walker, supre note 50, at 970. See also Rothstein, State Compensation for Criminally
Inflicted Injuries, 44 Tzx. L. REV. 50-51 (1965) for further data on the kinds of crimes
and the nature of the Vvictims,
b4. Walker, supra note 50, at 970.
55. Walker, supra note 50, at 970. Some of the problems which arise result from a
number of factors such as:
(1) The board refuses to give to a claimant copies of any medical reports
which the board has obtained, and thus the claimant (and his advisor if
he instructs one) does not know the real extent of the injury and its future
effect upon him,
(2) The board, when it tells the man of the award, makes it quite clear that
if the claimant does appeal against the award made by the single member,
the three-member tribunal can reduce or take away altogether the award
against which he is appealing, and that
(3) at the hearing of the appeal the board’s own solicitor appears and takes
part in the hearing and can oppose the appeal and argue against the claim-
ant, and that
(4) no legal or medical costs can be awarded by the board, so that whatever
may be the outcome of the appeal the claimant has to pay the costs of his
own legal representation and the costs of obtaining his own medical evidence.
‘Walker, supra note 50, at-970-971.
56. Walker, sSupra note 50, at 197.
57. Walker, supra note 50, at 971.
58. Criminal Injuries Compensation Act of 1963, NZLR. c. 134 (1963).
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The New Zealand plan is likewise not based on a theoretical argu-
ment that the state is at fault or owes an obligation to the victims
of criminal violence. Rather, ‘payment by the state to victims of
crime is justified “. . . because compensation is socially desirable.”s®

Administration of the program is by a Crimes Compensation
Tribunal composed of three members appointed by the government.
The procedure for application and consideration of claims is similar
to the British plan. If the claimant will not accept the initial deter-
mination, a hearing is held before the full Tribunal.®* Legal counsel
is present during all hearings, although . . . it is not clear whether
he is there to protect the State Treasury or to see that the social
purpose of the statute is fulfilled by protecting the rights of the
claimants.’’¢2

The New Zealand plan is more comprehensive than the British
scheme in its scope of coverage in that it expressly provides for
pain and suffering. Another major difference between the British and
New Zealand plans is New Zealand’s provision allowing compensation
to victims even if the offender is a member of the victim’s family.ss

Under the Criminal Injuries Compensation Act in New Zealand
‘a claimant must have been injured as a direct result of one, or
more, of twenty-seven crimes specifically listed in the statute.®*
“Compensation is limited to persons directly injured and their de-
pendents—bystanders are not covered.”’ss As in the British plan, com-
pensation may be awarded even though the offender is not appre-
hended, or, if apprehended, not prosecuted or found not criminally
responsible.?®¢

The impact of the legislation in New Zealand has apparently
been slight. From 1964 to the middle of 1968 only 57 awards totaling

59. Weeks, The New Zealand Criminal Injuries Compensation Scheme, 43 S. Carn.
L. REev. 107, 109 (1970).

60. Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134, § 4(2) (1963). The
chairman must be an attorney with at least seven years of practice. Terms of office
are for five years with reappointment possible. Provisions are made for removal from
office, resignation, deputy members, oath of office, and expenses and remuneration.

61. Weeks, supra note 59, at 110.

62. Weeks, supra note 59, at 110.

63. Weeks, supra note 59, at 112. The only exception to this is for pain and suffering
which cannot be compensated if the offender is a member of the victim’s family, or living
with the victim. Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134, § 18(2)
(a) (b) (1963).

64. The twenty-seven crimes, taken from the Crimes Act of 1961, are: rape, attempt
to commit rape, sexual intercourse with girl under twelve, indecency with girl under
twelve, indecent assault on girl between twelve and sixteen, indecent assault on woman
or gir]l, indecent assault on boy, indecent assault on a male, murder, attempt to murder,
manslaughter, wounding with intent, injuring with intent, injuring by unlawful act,
aggravated wounding or injuring, aggravated assault, assault with intent to injure,
assault on a child (or by a male on a female) common assault, disabling, discharging
firearm or doing dangerous act with intent, acid throwing, poisoning with intent, in-
fecting with disease, endangering transport, abduction of woman or girl, kidnapping.
Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134, Schedule (1963).

65. Weeks, supra note 59, at 111.

66. Criminal Injuries Compensation Act of 1963, N.Z.IL.R, ¢, 134, § 17(6) (1963).
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$24,227.20 were made.” One writer suggests several reasons for the
lack of use of the plan:

First, the scheme is not well publicized and few New Zea-
landers know of or understand the victim compensation pro-
visions. . . the hearings are not publicized and persons un-
dertaking research are not permitted to review the written
opinions of the Tribunal. Second there are existing alternate
benefits to which a victim is entitled.e

In 1966, a Royal Commission to Inquire into and Report upon
Workers’ Compensation was established. Its mission was to study
the inadequacies of Worker’s Compensation.®® The resulting report
made a number of sweeping recommendations including elimination
of the fault system in personal injury, elimination of the common
law tort actions relating to personal injuries, and elimination of both
the Criminal Injuries Compensation Act and the Worker’s Compen-
sation Act.” ““In essence, the proposal was to establish a compre-
hensive state run social insurance scheme.”” The report’s recom-
mendations have been hotly debated but none has been put into ef-
fect.

New South Wales, Australig

The Criminal Injuries Compensation Act became effective in New
South Wales on January 1, 1968.2 In effect, the Act provides for
the criminal courts of New South Wales to administer the compen-
sation plan. When the offender is brought to trial, the court, upon
conviction, may direct payment of compensation to the vicim by
the offender.”s If the offender is unable to pay, or is acquited, the
victim is given a certificate to be presented to the Under Secretary
who forwards the claim with his report to the Treasurer. The Trea-
surer evaluates the claim and if the circumstances justify an award,
the payment is made to the claimant.™ Certificates are not awarded
for claims of less than $100.% “To avoid what would otherwise be a
very serious weakness in the scheme, the New South Wales Attorney-
General has announced. . . that ex gratia payments . . . will be made
to victims of unsolved crimes.”’7

67. Weeks, supra note 59, at 115,

68. Weeks, supra note 59, at 115.

69. Weeks, supra note 59, at 116.

70. Weeks, supra note 59, at 118.

71. Weeks, supra note 59, at 118.

72. Criminal Injuries Compensation Act 1967, N.S.W. Act. No. 14 (1967).

73. Chappell, The Emergence of dustralian Schemes To Compensate Victims of Crime,
43 S. CaL. L. Rgv. 69, 72 (1970).

74. Id. at 72-73.

75. Criminal Injuries Compensation Act of 1967, N.8.'W. c. 14, §§ 3(b) and 4(2) (1967).

76. Chappell, supra note 73, at 73. In a statement to Parliament the Attorney-General
stated, “[I]t is thought that the experience of both the undersecretary to the department
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Crimes included under the plan are “any felony, misdemeanor
or other offense. . . 7" Injury is defined as “any bodily harm and
includes pregnancy, mental shock and nervous shock.”’® The courts
must take into account contributory behavior of the victim, includ-
ing the victim’s relation to the offender.”™

Because of the newness of the New South Wales plan, there are
no official reports upon which to base an evaluation of their opera-
tional efficiency or equity. However, the structure of the plan as out-
lined in the statute seems to point out some inherent problems.
First, the process is a “‘cumbersome and unwieldy. . . joint arrange-
ment’’® of the criminal courts and the executive branch of the gov-
ernment. Second, the participation of the courts “glmost inevitably
causes long delays in payment.””®* It may be many months or years
before an offender is brought to trial and convicted or acquitted, be-
fore an application for payment can be made and even then there
is a further delay before final payment is made by the Treasurer.
Third, there is ““. . . an equally obvious danger that the adminis-
tration of justice will be impeded if responsibilities of a civil nature
are placed -upon the criminal courts.””s® Fourth, there is a problem
facing the courts in deciding on the criteria to be used in assessing
damages suffered by the victim, as few aids are available in the

statute.®®

Canadian Provinces

At the present time four provinces in Canada have compensation
plans. All four plans are essentially the same. All provide for a
three-member board to be appointed by the Lieutenant Governor in
Council of their respective provincial governments.® Procedures of
all four boards are similar to that of the British and New Zealand
plans. Unlike the British plan, all four Canadian provincial statutes
specify a list of crimes covered by the legislation. This list is es-
sentially the same as the one provided in the New Zealand statute.®s
Only Saskatchewan has provision for payment for pain and suffering

- of the victim.s¢ All four provide payments both for pecuniary-loss of

and the Treasurer in relation to crimes and compensation to victims where convictions
have occurred or acquittals have taken place, taken together with police reports of
investigations, will serve as standards and guides on which payments could be assessed
when a crime is unsolved.”

77. Criminal Injuries Compensation Act of 1967, N.S.W. Act 14, § 3(a) (1967).

78. Id. at § 2.

79. Id. at § 8(3).

80. Chappell, supra note 73, at 79.

81. Chappell, supra note 78, at 79.

82. Chappell, supra note 73, at 80.

23. Chappell, suprc note 73, at 82.

84, The Criminal Injuries Compensation Act of 1967, Sask. c. 84, § 3(2) (1967); The
Criminal Injuries Compensation Act of 1969, Alta. ¢ 23, § 3(2) (1969) ; The Criminal

Injuries Compensation Act of 1970, Man. c. 56, § 2(2) (1970).
85. See note 64 supra.
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income and €xpenses incurred. While both Manitoba®” and Saskatch-
ewan® exclude payment to victims where the offender is a member
of the victim’s family, Alberta and New Foundland are silent on this
point. Since Saskatchewan is the only province to have a compensa-

A proposal has been put forward by the Legislation Committee
of the Canadian Corrections Association®® for uniform legislation to
be adopted by all provinces in Canada. It would *. . . provide a
scheme of compensation in each province to cover loss or injury sus-
tained by any person, regardless of his financial position, as the re-
sult of any crime under the Criminal Code of Canada.””®* The really
unique feature of this proposal, however, is that it would cover prop-
erty losses as well as pecuniary losses and expenses incured.?”? Fyr-
thermore, it would not restrict compensation to victims of violent
crimes, maintaining that “[n]on-violent crimes tan cause more
serious and permanent hardship to the victim and his dependants
than those crimes of violence that cause only temporary physical
injury.>’ss Limitations in most of the existing schemes which exclude
compensation for injuries resulting from motor vehicle offenses or
where the offender is a member of the victim’s family would not
be included in this proposal.®* Such 2z proposal is indeed far-reach-
ing and comprehensive. Precisely because of that, it is doubted
whether it will be adopted in its present form.

California

The first American jurisdiction to enact a victim’s compensa-
tion plan was California.s The original plan, enacted in 1965, was
highly restrictive and, in the words of one commentator, ““. . . the
worst enacted anywhere. . ’7os The main defect in the program was
“. . . the equation of compensation for criminally inflicted personal
injury with the poor laws, usually referred to in political and polite
circles as the welfare laws.”’®” The plan was to be administered by
the Welfare Department, which was to “establish criteria for pay-

86. The Criminal Injuries Compensation Act of 1967, Sask. c. 84, § 11¢e) (1987).

87. 'The Criminal Injuries Compensation Act of 1970, Man. c. 56, § 6(2) (¢) (1970).

88. The Criminal Injuries Compensation Act of 1967, Sask. e. 84, § 10(¢1) (o) (1967).

89. See Awards of the Crimes Compensation Board, 33 Sasx. L. REv. 208-228 (1968)
for full copies of three actual judgments made in Saskatchewan in 1968.

90. Teeney, Compensation For the Victims of Crime: 4 Canadian Proposal, 2 Orrawa
L. REV. 175-183 (1967).

91. Id. at 181.

92. Id.

93. Id. at 182.

94. Id.

95. CarL. WEerr. & INsT. COoDE §§ 1500.02 and 11211 (West 1966).

96.  Childres, Compensation for Criminally Inflicted Personal Injury, 50 MINN.
L. Rev. 271, 279 (1965). :

97. Id. at 280.
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ment of aid under this chapter, which . . . shall be substantially
the same as . . . provided for aid to dependent children. . . J’s8 The
Department indicated that the plan was ‘improperly placed’ and
announced that its mandate would be strictly construed in light of
the Department’s philosophy of providing assistance to those in
‘need’.””®® The 1965 act was also vague on what constitutes a crime
of violence, lacked criteria for determining damages suffered, pro-
vided no payment for expenses incurred, and made no requirement
that the victim report his injury to the police in a specified time
period.r®®
In 1967, the legislature amended the 1965 provision.*** The main
effect was to transfer control of the program from the Welfare De-
partment to the State Board of Control.*** In spite of the shift,
“[t]he Welfare influence and the concomitant notion that financial
need ought to be a requisite to compensation has continued . . . .1
Other problems of the current plan are the requirement that the At-
torney General investigate all claims and report to the Board,** the
requirement that the victim suffered pecuniary loss,’*® and the re-
quirement that no award can be made in excess of $5,000.10¢

It is clear that the California compensation plan is in need of a
great deal of revision if it is to ever compare favorably with plans
in other states.'”

New York

New York adopted its compensation plan in 1966 and it became
effective March 1, 1967.° The plan adopted is basically similar to
plans in the Canadian provinces and New Zealand. A Crimes Vic-
tim Compensation Board is established, consisting of three members
appointed by the Governor and confirmed by the Senate.*®

98. CAL. WEeLF. & InsT. CODE § 1500.02 (West 1966).
99. Shank, Aid to Victims of Violent Crimes in California,

(1970).

100. Childres, supra note 96, at 279-80.

101. Car. Gov’r. CopE §§ 13960-13966 (West Supp. 1971).
102. Shank, supre note 99, at 89. The State Board of Control is an administrative
board that is charged with pedforming audits for the Legislature in the consideration
of claims against the state. Therefore, compensation for criminal violence injuries
claims receives only a portion of the Board’s attention.

103. Shank, supra note 99, at 89.

104. Caxn. Gov’r. CopE § 13963 (West Supp. 1971).

105. Car. Gov't. CopE § 13962 (West Supp. 1971). This provision ignores, therefore,

the victims of sexual crime where no pecuniary loss may result, but compensation might

be justified on other grounds.

106. CaLn. Gov'r. CODE § 13963 (West Supp. 1971).

107. An Associated Press story printed in the Grand Forks Herald, Aus. 23, 1971,
at 9, gives some statistics on the California plan. 1t notes that in four years of operation
the plan has paid 406 claims totalling $677,282. It also discusses the problems of

43 S. Car. L. Rev. 85, 87

informing the public of the program as well as the qualifications of need by the claimant.

108. N.Y. Exec. Law §§ 620-635 (McKinney Supp. 1971).
109. N.Y. Exec. Law § §22(1) (McKinney Supp. 1971).
that the members must have been admitted to the pr:
ten years and that no political party shall

This section also provides
actice of law in New York for
have more than two members on the board.
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Claims must be filed within 90 days after the commission of the , charged
crime, although the Board may, upon good cause, extend that period : the cour
to not more than one year.'* The minimum allowable claim is $100 the deci.
in expenses or loss of at least two weeks wages."” A single member
of the Board reviews the claim and determines the award; 2 how- Federal
ever, claimants have the right to appeal to the full Board.’** Only i Am
the state attorney-general or comptroller may appeal to the courts.!™ been m:
Awards may not be made to persons *“. . . criminally responsible Yarboro
for the crime upon which a claim is based or an accomplice of plan in
such a person or a member of the family of such persons. . . .7’11s general
Claims are limited to a maximum award of $15,000.118 . territori
Similar to the California plan, New York provides for denial of lumbia.’
j a claim if it is found “‘that the claimant will not suffer serious fi- to comr
; nancial hardship. . . .”*" Even with such a restriction the New York to protc
| Board awarded 997 claims amounting to slightly less than $1,000,000 : To ¢
! 1 1 1 i 118 : . .
In its first year of operation. : mission
he . ' ed by th
: Other States ~ compen:
L B At least four other states have adopted compensation plans: and sufi
¥ Maryland (1967),** Hawaii (1967) ,** Massachusetts (1968),2* and acts cos
Nevada (1969).*22 With the exception of Massachusetts, these addi- Code ar
tional state plans are basically similar to the New York plan adopt- type of
5 » ed in 1966.123 Maximu
. Massachusetts, like New South Wales, provides that the district : tablishc
- courts shall ““. . . determine and award compensation to victims of , Ar
crimes.”*** Thus, Massachusetts is the only American jurisdiction, throug!
§ and only the second jurisdiction anywhere, to use the courts to ad- but wa
; ) minister the program. Claims are filed with the clerk of the district : been i
court along with a fee of five dollars.!® The attorney general is
. 126, Id
110. N.Y. ExEc. LAW § 625 (McKinney Supp. 1971). Most of the other plans provide ggxldgl‘,
a one year time limit, e.g., the Canadian provinces all provide a one year limit. Chappell, 3‘60 ’
supra note 73, at 79. 12'8 v
111. N.Y. Exec. LAw § 626 (McKinney Supp. 1971). 129' <
112. N.Y. Exsc. Low § 627 -(McKinney Supp, 1971). of Repr
113. N.Y. Exec. Law § 628 (McKinney Supp. 1971). Tarboros
114. N.Y. Bxzc. Law § 629 (McKinney Supp. 1971). Act, 50
115. N.Y. ExEc. LAaw § 624 (McKinney Supp. 1971). ’ 13’0 N
116. N.Y. EXeC. Law § 631(3) (McKinney Supp. 1971). Compen:
117. N.Y. Exec. Law § 631(6) (McKinney Supp. 1971). For a good general review 131, I
of the New York plan’ and a discussion of some possible problem areas see Note, Com- 132. I
pensation For Victims of Crimes of Violence: New York Ezecutive Law Article 22, 31 133' I
ALBANY L. REV. 120-127 (1967). 134, I
118. Vilatti, 4 Year's Ezperience With the Massachusetts Compensation of Victims 135' 1
of Violent Crime Law, 1968 to 1969, 4 SUFFOLK U.L. Rzv. 237, 261 (1969). ’ rti.fm?
119. Mp. ANN. CODE art. 26A (Supp. 1971). p;alysir:
120. Hawan Rev. LAws ch. 351 (1968). iaslation
121, Mass. GEN. LAWS ANN. ch. 2584 (Supp. 1971). Sess. (1
122. Nev. REV. STAT. ch. 217 (1969), 136, ¢
123. The one major exception is in Nevada where the program has been placed under 137. !/
the control of the State Board of Examiners, rather than establishing a separate board. WORLD
NEV. REV. STAT. § 217.030 (1969). . 138.
124, Mass. GEN. LaAwWs ANN. ch. 258A, § 2 (Supp. 1971). L. McC
125, Id. at § 4. )
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charged with making an investigation and reporting his findings to
the court.’?s The statute is silent on whether a claimant may appeal

the decision of the court.**

Federal Proposals

A number of proposals for compensation to victims of crime have
been made at the federal level in recent years. Senator Ralph W.
Yarborough??® introduced a bill based largely on the New Zealand
plan in 1965.2° The plan would apply only to the limited areas of
general federal police power, namely “‘the ‘special maritime and
territorial jurisdiction of the United States,” and the District of Co-
Jumbia.”’®® It is based on the theory “that the right of the victim
to compensation from the state arises from the failure of the state
to protect him from crime.””**

To administer the program a Violent Crimes Compensation Com-
mission would be established, composed of three members appoint-
ed by the President for eight-year terms.?®2 The proposed plan would
compensate for any injury (or death), loss of earning power, pain
and suffering, and reasonable pecuniary loss.*** A list of criminal
acts covered by the plan was derived from the District of Columbia

- Code and the United States Code, and attempts to include ‘“‘every

type of violent crime that might result in compensable injury.”***

Maximum compensation is limited to $25,000, but no minimum is es-
tablished.*®®

A plan for the District of Columbia®® was successfully cleared
through the Senate in 1970 as a part of a broader anti-crime measure,
but was later deleted.’® During 1971 several comparable bills have

been introduced.**®

126. Id.
127. In the first year of operation in Massachusetts, 71 claims were filed with five

awards made. The remaining 66 were either denied or pending. Vilatti, supra note 118, at
260.

128. Former U.S. Senator from Texas.

129. S. 2155, 89th Cong., 1st Sess. (1965). Similar bills were introduced in the House
of Representatives during the same session by at least five different legislators. See
Yarborough, S. 2155 of the Eighty-Ninth Congress—The Criminal Injuries Compensation
Act, 50 MINN. L. Rav. 255, 256 n.3 (1965). ’

130. See Yarborough, S. 2155 of the Eighty-Ninth Congress—The Criminal Injuries
Compensation Act, 50 MinN. L. Rev. 255, 268 (1965).

131 Id.

132. I1d.

133. Id. at 261.

134, Id. at 263.
135. Id. at 264. Included in the article is an Appendix which jncludes the major

portions of S. 9155 for reference. See Childres, supra note 96, at 271-278 for a critical
analysis of the Yarborough proposal. Senator Yorborough also introduced similar leg-
ijslation in 1967 and 1969. S. 646, 90th Cong., 1st Sess. (1967) and S. 9, 91st Cong., 1st
Sess. (1969).

136. S. 2936, 91st Cong., 1st Sess. (1969).

137. Public Pay For Crime Victims: An Idea That Is Spreading, U.S. NEWS AND
WorLp REPORT, April.5, 1971, at 42.

138. The major bill is S. 2994, 92nd Cong., 1st Sess. (1971), introduced by Senator John
L. McClellan. This bill is a consolidation of several proposals which have been under
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Model Act

A model act has been prepared and published by the Harvard
Journal on Legislation.*® The model act has attempted to include the
best features of the various plans in existence. It essentially follows
the New Zealand plan discussed earlier.

There are some defects in the model act, however. The provision
for a $25 deductible to relieve spacious and petty claims is not nec-
essary.**® It is highly doubtful that many claims would be submit-
ted for such a minor sum. Furthermore, those persons who have suf-
fered a loss, even for less than $25, are still just as much victims of
government’s failure to protect them as is the person with a claim
of more than $25. '

Secondly, the model act limits compensation to ‘‘two-thirds of

the loss of earnings resulting from total or partial physical incapa-

city for work”.* Such a limitation tends to defeat the purpose
of compensation—namely, to assist the victim to regain the position
he was in prior to the injury. The Compensation Commission should

have the flexibility to award as little or as much as is needed to

fully compensate the victim for his loss. In some cases that may
require paying one hundred per cent of lost wages. Furthermore,
the ceiling of $500 a month on loss of earnings is not realistic, It
fails to take into account the rea] needs of the victim in supporting
himself and his family and, more importantly, the effect of inflation.
Again, the Commission should have the flexibility to make awards
based on the actual loss and the real needs of the victim.

Another provision of the model act limits payment for pain and
suffering to $500.14 The commentary notes that this limit is set be-
cause it is difficult to objectively determine awards in this area.1
It is certainly true that objectivity in this area is difficult to achieve.
However, it is conceivable that there may be cases where $500 is
totally inadequate. For example, the victim of a rape may deserve
much more than the suggested limit in order to rebuild her life,
above and beyond any medical expenses which would be compensat-
ed by this section.14s

consideration by a subcommittee of the Senate Judiciary Committee. The bill provides
for a three member board to administer the program. Up to $50,000 could be awarded
for medical bills, loss of earning power and funeral expenses. Compensation would
depend on financial need. The program would apply primarilyl to areas of federal 'police
power, but has a provision “under which the federal government would pay 75 percent
of the cost of compensation brograms established by the states in accord with federal
standards.” Grand Forks Herald, Dec. 28, 1971, at 16.

139. 4 State Statute to Provide Compensation For Innocent Victims of Violent Crimes,
4 Harv. J. Lrcis. 127 (1968).

140. Id. at 138, § 301.

141. Id. § 302. . L

142, 14. ik

143. Id. § 302(2).

144, 14

145. I1d.
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.Although there is provision for legal counsel for the victim to be
present at any hearings which may be held,*¢ there is no provision
for payment of counsel’s fees. Provision should be made for payment
of such fees to prevent the victim from having to pay the fees out
of the award granted. This reduction of the award in effect would
result in the failure of the victim being returned to the position he
was in prior to the injury suffered. Also, if a victim requests a
hearing to appeal an initial denial of an award it seems fair that
he should not have to bear the cost of representation in addition to
the loss already suffered from the injury.

V. CONCLUSION

United States Senator Mike Mansfield, in introducing a bill in the
Senate to compensate the victims of criminal violence, stated:

The point has been reached where we must give consider-
ation to the victim of crime—to the one who suffers because
of crime. For him, society has failed miserably. . . . Society
has an obligation.

When the protection of society is not sufficient to pre-
vent a person from being victimized, society then has the
obligation to compensate the victim for that failure of pro-

tection.#?

That people do suffer from criminal violence, and that society
does fail to protect many of its members from such injury, is ob-
vious when one considers the rampant increase in crime in recent
years and the resulting flood of oratory and remedial legislation.
“We have passed a lot of laws directed at the criminals, and now
we need to turn our attention to the innocent victims of criminals.’’**®

Once the need for compensation is recognized, the next step is
to consider what are the vital elements of any plan established to
accomplish this goal. This note has presented an over-view of most
of the plans in existence to date. There are some obvious differences
in the operation of the various plans currently in operation. Some of
these differences are of no real significance to the effective operation
of a compensation plan. However, a few do go to the heart of a
compensation scheme. Therefore, it would seem proper to discuss
the critical or essential elements necessary to establish an efficient,
yet equitable scheme to compensate the victims of criminal violence:

(146, Id. at 142, § 502(d).
147. Pubdblic Pay For Crime Victims: An Idea That Is Spreadmy, U.S. NEWS AND

‘WOoRLD REPORT, Apri] 6, 1971, at 40.
148. Id.
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1. Theoretical Basis. A compensation plan should be based on
the premise that the government has failed in its function of pro-
tecting the members of the society from injury by criminal elements.
To predicate compensation on a benevolent spirit of government is
to ignore the need for government to improve its ability to deal ef-
fectively with this problem. None of the existing plans are based on

such a theory. Rather, they are based on the premise of a benev-
olent government.1#s

2. Scope of Plan. Compensation should be available to all vic-
tims of crime within the state.*® This would include victims who are
members of the offender’s family. There should be no requirement
to prove need because, as noted above, compensation should be
based on government’s failure to protect the victims, rather than on
a basis of financial status. Rather than attempt to specify crimes
covered, an effective plan should be similar to the British scheme
which covers all personal injuries resulting from any criminal ac-
tion.*** Compensation, however, should be limited to personal injury
and/or death. Property losses should be excluded because of the ad-
ditional costs plus the greater availability and use of property insur-
ance. Apprehension and/or conviction of the offender should not be

required for awarding compensation; rather, the only burden that
should be on the victim is to prove injury.:s2

3. The Nature and Amount of Compensation. All expenses in-
curred such as medical bills and loss of wages should be covered.s®
Provisions should also be made for compensation for pain and suf-
fering,™ especially in the area of sexual offenses. Awards should be
reduced, however, by amounts received from insurance, other gov-
ernmental compensation plans, and payments made by the offender.

The possibility of contributory acts by the victim should also be con-
sidered in defermining awards.

4. Administrative Machinery. A compensation plan should not
be placed in the courts for administration for two major reasons.

149. See p. 480 supra for reference to the er gratia basis of payment in Great
Britain. New Zealand’s plan grants compensation because it is “socially desirable”,
p. 483 supra.

150. See Section 201 of the Model Act for a good provision which covers both persons
within the state, resident and non-resident, as well as citizens of the given state in-
jured in another state. See supra note 139, at 136.

151. CMND. No. 2323, at 5.

152. This is one of the major faults with the New South Wales, Australia, plan which
generally depends on compensation as a part of the conviction process of the offender.
See p. 484 supra. The better method would be to adopt a provision similar to that in
Great Britain which states ‘“‘Compensation will be payable whether or not the offender
has been brought to justice.”” CMND. No. 2323, § 14, at 5.

153. All of the existing plans have limits of some form on loss of wages that will
be compensated, minimum losses to qualify, or maximum amounts for the total award
made. The more preferable system is to leave such matters to the discretion of the
Compensation Commission in order to give them the maximum flexibility to deal with
the Individual case in the most equitable manner.

154. See e.g., the New Zealand provision, N.Z.L.R. c. 134, § 18(e) (1963).
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First, the courts are already overburdened and this would only add
to the problem. Second, such a system is inevitably much slower in
awarding compensation to victims in need of immediate relief. The
plan should provide for an administrative board cf three to five mem-
bers appointed by the governor with the advice of the legislature.
Terms should be fairly long, six to eight years and staggered, to as-
sure some degree of continuity.® At a minimum the chairman
should be learned in the law in order to insure equitable proceed-

~ ings.*s® Rules and procedures should be flexible and relatively simple

in order to facilitate the process for the victims.

5. Operation of Plan. An effective compensation plan should
provide for a speedy system of compensation. Forms should be kept
as simple as possible to facilitate use by individuals. There should
be requirements of timely notice by the victim, or an agent, to the
police as well as cooperation with the police in attempting to appre-
hend the offender.’s” All claims should be filed within one year of the
occurrence of the injury, except in cases involving special circum-
stances where the Board could waive this requirement.*® Provisions
should be made for an individual to have legal counsel if desired,
as well as for reimbursement for fees of such counsel equal to ten
per cent of the award made.

Procedures should be designed to insure immediate review of a
claim, thirty days notice to claimant of the sufficiency of the claim,
and timely notice of the right to appeal to the Board and the courts.
Claimants should be guaranteed the right of confidentiality, espec-
jally in sexual cases.**® An annual report to the legislature should
also be required, which would include not only statistical data on
the awards made, but also a statement on the policies of the Board.**

6. Judicial Review. Provisions should be adopted guaranteeing
to the claimant the right of judicial review after he has appealed
to the full Board,** in order to provide the necessary checks on ad-

ministrative actions.

A compensation plan with the above mentioned elements would
be an effective and efficient method of providing relief to the un-
fortunate members of our society who suffer so grievously at the

155. See Sections 401-403 of the Model Act, supra note 139, at 139-140.

156. The British and New York plans require all members of the Commission to be
legally qualified. The other plans are either silent on the Issue of legal qualifications
or only require one or two members to be legally qualificd [see e.g., Mp. AnN. CopB
art. 264, § 3(a) (1970)1. The best plan is New Zealand’s which requires the chairman
to meet legal qualifications, but is silent on the other members. Supra note 58, at § 4(2).
There is merit in having at least one member of the commission from a non-legal

background.
157. Nee Section 203(1) of the Model

For Innocent Victims of Violent Crimes,
158, Id. § 203(2)."

159. Id. § 506, at 145,

160. Id. § 507, at 145.

161. Id. § 602, at 146.

Act, A State Statute to provide Compensation
4 Harv. J. Lzcrs. 127, 137 (1966).
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hands of criminals due to the failure of government to adequately

perform its most important function—protection of society and its
members.

Boyp L. WRIGHT
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y that : Punishment, which, if it goes beyond necessity, is a pure evi],
venile . has been scattered with a prodigal hand. Satisfaction, which is
“then : purely a good, has been dealt out with evident parsimony.
£5,795 Jeremy Bentham
. The scheme of compensation by society for victims of crime is
not a new concept. As early as 2270 B.C. the Code of Hammurabi
included provisions for compensation in certain cases.! In the nine-
teenth and twentieth centuries, however, and especially in the
United Kingdom and in the United States, the interests of victims
of crime have been virtually ignored, and the law has concerned it-
self only with “the interests of an entity usually labeled ‘society’,
[which] are protected against the transgressions of the individual
criminal . . . .”® The victim of crime, then, has been neglected; and
it has been only in the past decade that first a number of writers, )
and later several national and state legislatures, have turned their )
- : attention to this subject. :
The purpose of this paper is to provide an analysis, in historical
, context, of the concept of compensation for victims of crimes. This s
ey 8 o - analysis includes a discussion of the various problems which the con-
O?Fi‘;l; ' : . cept raises, a survey and criticism of current schemes of compen- £
rma- . sation, and several proposals for undertaking a satisfactory com-
1970). " : pensation program. A ‘ :
. Cir. ' ‘
a;g:g‘ _ . HisTory
fg,cf:; {0 In the earliest history of mankind, it may be presumed that men
21‘111;% existed in a Hobbesian state of nature, “solitary, poore, nasty, brutish,
. . - and short.” In such a society each individual, in his struggle for
ftrnclt ' self-preservation, had to take the law in his own hands; “he alone
nders
nter; * B.A,, Johns Hopkins, 1967; J.D., Harvard, 1970.
t the ) 1. HaRPER (trans.), THE CODE oF HAMMURAEI §§ 23, 24 at 19 (1904):
4 fhf ¢ If the brigand be not captured, the man who has been robbed,
R : shall, in the presence of God, make an itemized statement of his loss,
| . and the city and the governor, in whose province and jurisdiction
‘- . i ’ : this robbery was committed, shall compensate him for his loss.
icney H If it be a life (that is lost), the city and governor shall pay one
1 the ‘ mara of silver to his heirs.
asive | ' : 2. Editors, Compensation for Victims of Criminal Violence: A Round
reat- Table,'8 J. Pus. L. 191 (1959).
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made the law, and he was the victim, the prosecutor and the judge in
one person, also he himself carried out the punishment that took the
form of revenge . .. .”8 Each person, as victim, made his demands
which reflected themselves in revenge or compensation.

With the formation of kin groups, tribes, and villages, the idea
of collective responsibility emerged. Now each individual was part
of a larger group, and the concept of “blood-feuds” between kin
groups became the “criminal law”. This slowly became a focus on
loss to the group, and thus what came to exist was a law of torts and
not of crimes.* If a kin group lost a member as a result of a murder
by a member of another group, the former kin group was harmed,
as they lost one man—one hunter, fisherman, or farmer. Thus the
intent and the guilt of the perpetrator of the offense generally
were ignored, and instead, the emphasis was on the objective result
~—the loss of one man. The kin group, confronted with this loss,
made demands of reparation. The amount demanded would depend
on several factors, the most prominent being the seriousness of the
loss, and the social status of the person aggrieved. Wolfgang de-
scribes a typical system in a primitive society, the Ifugao in Northern
Luzon:

[Tlhe determination of damages involved five critical factors: the

nature of the offense, the relative class positions of the litigants,

the solidarity and behavior of the two kinship groups involved

in the dispute, the personal tempers and reputations of the two

principals, and the geographic position of the {wo kin groups.

There were traditional scales of damages for various offenses.?
The purpose of compensation, then, was to restore balance in the com-
munities, so that peaceful functioning would continue. The very idea
of imprisonment surely would have seemed counterproductive, as
the offender was needed by his kin group; compensation made much
more sense. If the injury was not very serious, such as a wounding,
and the loss to the group was less severe, then the sanction would
often be payment by the offender of the cost of a funeral or the
cost of caring for the victim until he recovered. There emerged an

3. 8. Schafer, The Victim and his Criminal—Victimology, paper sub-
mitted to the PRESIDENT'S COMMISSION ON LAwW ENFORCEMENT AND ADMIN-
ISTRATION OF JUSTICE 4 (1967).

4. H. Silving, in Compensation for Victims of Criminal Violence: A
Round Table, supra note 2, at 236.

5. M. Wolfgang, in Compensation to Victims of Crimes of Personal
Violence: An Examination of the Scope of the Problem, ¢ Symposium, 50
Mimnn. L. Rev. 211, 224 (1966).

6. TavnBoT, THE PEOPLES OF SOUTHERN Nicer1a 651-53. Quoted in MILNER,

. THE NIGERIAN PENAL SysTEM 181 (1966). Milner also gives examples of com-

pensation demanded for a wide range of less serious offenses: gifts of ani-
mals, food, money.

Other examples of the prevalence of compensation in our early history
include: the statement in.Exzodus 21:18-19 that if a man badly injured an-
other, the offender had to pay for the victim’s loss of time and cause him to
be healed; the passage in the ninth Book of the Iliad when “Ajax reproached
Achilles for not accepting the offer 6f reparation made to him by Agamemnon.
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accepted scale of compensation for crimes reflecting the loss to the
victim and/or his kin group. In many parts of Africa this system
began to change only recently as British influence brought about
changes in the traditional laws. As late as 1967 a writer has sug-
gested that the changes brought about may not lead to a more civi-

lized criminal system:

There is little evidence to show that greater justice will be obtained

by keeping criminal and civil actions separate.” -

The primitive criminal law was really a sort of tort law based
on compensation to the victim. This was soon to change in Western
societies, however, as the state began to play a larger part; and the
concept developed that the community as a whole was harmed and
had a right to reparation from the offender. Thus, the state began
to administer the law and demanded two forms of compensation
from an offender or his kin: what in England came to be called
the “bot”, or the victim’s right to compensation, and the “wite”, or
payment to the state.® As the central power of the community in-
creased, the share of the state increased culminating in the state
monopoly of the right to receive payment, and the disappearance of
the rights of the injured party. Now a breach of the peace began
to be perceived as an offense against the “public order”. The con-
cept of “guilt” grew, and eventually the victim became totally ex-
cluded from the settlement of the criminal case. In theory the dis-
appearance of compensation to the victim was supportable by a grow-
ing acceptance of “a more sophisticated view of criminal responsi-
bility, which separated the consequence of the act from the guilt
of the actor”.® There appeared in the law a distinction between
crime, involving an offense against the state, and tort, involving an
offense against an individual.l® The victim was left to pursue his
civil remedy which, then as now, proved to be largely ineffective
against the criminal. The net result was that “the discontinuance of
damage payments to the victim of crime was the price that ...
society paid for a centralized system of criminal justice. .. .”1?

Several nineteenth century reformers, in response to the diffi-

He reminded Achilles that even a brother’s death may be composed by a
payment of money and that the murderer, having paid his fine, may remain
at home free among his people.” Wolfgang, supra note 5, at 225.
. Brown, The Award of Compensation in Criminal Cases in East
Af'nca 10 J. AFRICAN L. 33, 38 (1967).
8. Comment, Compensatzon to Victims of Violent Crimes, 61 Nw. U.L.
Rev. 72,79 (1966).

9. 40 St. Jouns L. Rev. 67, 68 (1965).

10. As more sophlstlcated theories of criminology appeared with the
realization that many criminals were unable to pay fines, as increasing mo-
bility made it difficult for families to be held to pay for a family member’s
offense, and as the concept of individual guilt gained acceptance, imprison-
ment became much more common than fines.

11. T. Feeney, Compensation for the Victims of Crime: A Canadian
Proposal, 2 Otrawa L. Rev. 175 (1967).
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culty of suing criminals, advocated a reestablishment of the rights
of the victim. In England, the Forfeiture Act of 1870 provided that
the courts could order a convicted felon to compensate the victim to
a limit of £100. This was probably ineffective in most cases since
the criminal was usually unable to pay. Similarly, an 1846 Massa-
chusetts law provided that

[i]Jf a person ... is under indictment for [a] misdemeanor for

which he is liable in a civil action, and the person injured ap-

pears before the court . . . and acknowledges that he has received

satisfaction for the injury, the court . . . may in its . . . discretion,

. . . discharge the defendant . . . .12

In Italy two penologists, Ferri and Garofalo, first advocated the
establishment of a state fund derived mainly from criminal fines
and profits of prison labor to indemnify victims of crimes. The aim
of criminal justice, they advocated, should be reparation to the in-
jured person.’®* With almost no exception their proposals were un-
heeded, and few voices were heard in support of such schemes until
in 1957 Margery Fry’s article “Justice for Victims” in The Observer
rekindled an interest in the subject. Shortly thereafter various
writers and committees began to publish proposals, and a decade later
laws were passed providing compensation to victims of crimes of vio-
lence in Great Britain, New Zealand, and several of the United States.
Much of the legislation was passed precipitously without sufficient
consideration of the issues involved and without specifying on what
basis the state was accepting responsibility for compensation for
victims of crime. At this point, one should consider what basis ex-
ists, if any, for the acceptance of state responsibility, or even liability,

for compensating victims of erimes.

Is THE STATE RESPONSIBLE?

The most extreme argument proffered for state responsibility is
that the state should be held liable for injuries from crime. The ar-
gument is as follows: Due to the very nature of our legal system
In general, and our system of criminal law in particular, the state
has the duty of protecting its citizens and of providing effective rem-
edies for wrongs. When a crime is committed, the state has failed
in its duty of protection and subsequently should be held liable
for the victim’s loss. As one writer states the position:

The state has undertaken the protection of the public against crime.
It should therefore compensate the victims of crime, for every crime
represents a failure by the state to perform its function of pro-
tection. In an affluent society ... the case may be even
stronger. . . . For an increase in crime seems to be a by-product
of the affluent society, perhaps because in such a society the pro-

12. Mass. GEN. Laws, ch. 276, § 55 (1846).
13. GAROFALO, CRIMINOLOGY (Miller transl, 1914). Ferr1, CRIMINAL So-
crorocy (Miller transl. 1917). ’
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vision of public services on an adequate scale tends to be ne-
glected.14

In the words of another writer:

Society owes a duty to all its members to protect them from vio-
lence. It has certainly assumed total and comrplete responsibility
for the punishment of criminals. Individual retribution cannot be
tolerated in a civilized community. Vigilante groups have been
outlawed. We may not carry concealed weapons. We must go
unarmed in the streets. With an increasing crime rate and
shamefully financed police departments, should we not look to the
state for some compensation when injuries arise as a result of
crime?15

Arthur Goldberg has made a similar argument which he couched in

equal protection terms:

The victim of a robbery or an assault has been denied the ‘pro-

tection’ of the laws in a very real sense, and society should as-

sume some responsibility for making him whole.1¢

The argument for state liability is further buttressed by show-
inz that when a criminal is apprehended and brought to trial, the
state often invokes sanctions which interfere with the exercise of
the victim’s civil remedies. Society, in acting in furtherance of its
interests of punishing, deterring, and rehabilitating the offender, in-
terferes with the interests of the victim in obtaining compensation
for his injury.l” Thus, not only has the state failed in its duty to
prevent the crime, but even after the crime has been committed, the
state’s actions continue to infringe upon the victim’s right to restitu-
tion from the offender. It is submitted that having violated its duty
of protection, the state should at the very least have an obligation
to expedite the victim’s receipt of restitution from the offender. Since
the state prevents this, it should offer compensation as a substi-
tute.1® '

A second view is that while not enough to create strict legal lia-
bility, the failure of the state’s undertaking to prevent crime places
it in a special relationship with a victim of crime who has relied on
the state’s protection for his safety. Many of the same considera-
tions used to defend the position that the state is liable support this
second view: we demand that people not go armed in the streets to
protect themselves; we have outlawed vigilante groups; we have left

14. P. Brett, Compensation for Victims of Crime: New Zealand’s Pio-
neer Statute, 5 AUSTRALIAN LawvyEer 21, 23 (1964).

15. E. Bushmann, Let’s Help the Innocent Victims of Crimes, 23 J. Mo.
Bar 18, 20 (1867). See also 111 Cong. Rec. 14031 (June 17, 1965) (remarks
of Senator Yarborough).

16. A. Goldberg, Equality and Governmental Action, 39 N.Y.U. L. REv.
205, 224 (1964).

‘17. Note, A State Statute to Provide Compensation for Innocent Victims
of Violent Crimes, 4 Harv. J. Lrcis. 127, 128 (1966). See also JUSTICE
(Sociery), COMPENSATION FOR VICTIMS OF CRIMES OF VIOLENCE 26 (1962).

533 géssl;lote, Compensation_ for Victims of Crime, 33 U. CHi L. Rev. 531,
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the punishment of the criminal to the state; we have told the people
that they will best be protected if law enforcement is left to the gov-
ernment. And, “having encouraged our people to go out into the
streets unprotected, we cannot deny that this puts a special obliga-
tion upon us to see that these people are, in fact, protected from
the consequences of crime.”'® The analogy is to reliance in tort law,
where if A places himself in a position where B is forced to rely on
A for protection, A has a duty to protect B.2° The argument is
further supported by taking note of the “remarkable unresponsive-

" ness of American institutions to the causes of crime,”?! as well as by

pointing out the absence of remedies available to the victim, this
partly due to the state’s policy in dealing with the offender.

A third view is that although there is no real fault on the part
of the state, there is a sense of duty and a sense that the responsi-
bility of the state at least exceeds that of the innocent victim. True,
the argument goes, the criminal has the primary responsibility; and,
if possible, he ought to repair the damage. Yet, often the criminal
is not caught or he is poor; moreover, in some cases the state is
partly responsible for non-recovery from the offender. The state
is at least partially responsible and thus should compensate victims
of crimes.??

Still another camp has argued for compensation to victims of
crime on the “wheel of fortune” theory.?® The argument here is
that since the risk and exposure to criminal conduct are endemic in
our complex society, it follows that everyone should contribute to
the rectification of the harm wvisited upon the innocent victim of
crime.?* Since crime is inevitable in our society, by chance some
members will be directly affected and some will not. In such a situa-
tion it is argued that “it is only fair that society as a whole should
bear the cost . .. .”?® To the argument that crime victims are no
different from other unfortunates and should not be singled out for
special treatment,?® those espousing the “wheel of fortune” theory

~ have several replies. First, it is said that victims of crime are in

the peculiar situation of being submitted to tangible risks inherent

18. Remarks of Senator Yarborough, supra note 15. See also Comment,
Compensation to Victims of Violent Crimes, supra note 8, at 75.
RESTATEMENT (SECOND) oF TorTS § 323 (1955).
21. R. Childres, Compensation for Criminally Inflicted Personal Injury,
39 N.Y.U. L. REv. 444, 456 (1954). :

. .22. J. Covey, Alternatives to a Compensation Plan for Victims of Physical
Violence, 69 Dick. L. Rev. 391, 404 (1965). See also CONSERVATIVE POLITICAL
CENTRE, VICTIMS OF VIOLENCE, A REPORT ON COMPENSATION FOR INJURIES THROUGH
CRIMES OF VIOLENCE 6 (1962).

23. Feeney, supra note 11, at 178. )
24, A. Broder, State Compensation to Victims of Crime, 2 TrraL Law-

~ YERs NEWS No. 5 at 1 (December, 1965).

25. Note, supra note 17, at 128.
26. F. Miller, in Compensation for. Victims of Criminal Violence: A
Round Table, supra note 2, at 204.

s

o




1. 16:201

> ~le
{ V-
intv the
. obliga-
d from
ort law,
rely on
ment is
ponsive-
11 as by
im, this

the part
responsi-
1. True,
ity; and,
criminal
state is
'he state
> - “~tims

icuuns of
. here is
demic in
ribute to
rictim of
1ce some
h a situa-
le should
S are no
d out for
" theory
1e are in
inherent

Comment,

nal Injury,

of Physical
> POLITICAL
F~ ~“TROUGH

v SaAW=-

olence: A

1971] COMPENSATION TO VICTIMS OF CRIME 207

in a collective life.2” This distinguishes the case of a farmer who
falls from his ladder at home. Second, the reliance of the victim on
government protection has already been pointed out. And third, it is

- argued that “[i]n our modern system of collective responsibility for

sickness and injury, we have evolved a machinery for assuring com-

- pensation which could well be extended to injuries criminally caused,

[as well as] to the man who falls from a ladder . . . at home.”?® Thus,
we are rapidly moving in the direction.of risk sharing, or “clubbing

B together for mutual protection;”?? and this should include the vie-

tim of crime.
Yet another view is that we should compensate victims of at

least some crimes, not out of any sense of responsibility or even

fairness, but because we feel sympathy for the victim. This charit-
able impulse to help unfortunates is in the case of crime victims ex-
tremely strong due to the natural sense of outrage we feel about
the plight of the sufferer. As the treatment of criminals has
become relatively more humane, the public’s concern with the vic-
tim has become even more marked.?® In the words of a California
State Senator: '

Although the state of California spends millions of dollars every
year in the detention and care of criminals, the victims of these
criminals are tragically overlooked. When, for instance, a woman
is struck down by a robber on a city street, her assailant, when
apprehended and convicted, is sent to prison where he is fed,
housed, clothed and given any necessary medical treatment—all at
state expense. The victimized woman, however, must bear any
hospital and other expenses on her own, and may suffer addi-
tional economic hardship from temporary or even permanent
loss of employment.31

This view is that just as we give welfare payments to those whose
jncome falls below a certain point, we should, out of a sense of sym-
pathy, compensate innocent victims of crime.

Finally, there is the view that victims of crime should not be
compensated. A reason often given for this view is that such com-
pensation would be a dangerous precedent, as the lawful extension
would be compensation for all losses.’* Another reason is that it is

~ 27. Wolfgang, supra note 5, at 233.

98. M. Fry, Justice for Victims, The Observer (London), July 7, 1957,
at 8. Reproduced in Compensation for Victims of Criminal Violence: A
Rou’gg Tagle, supra note 2, at 182.

30. 18 Stax. L. Rev. 266, 272 (1965).

31. Press Release, Office of Sen. McAteer, April 13, 1965. Quoted in G.
Geis, Experimental Design and the Law: A Prospectus of Research on Victim
Compensation in California, 2 CALIF. WESTERN L. Rev. 85, 86 (1966). See also
remarks of Senator Yarborough, supra note 15, at 14032:

While society is weeping over the criminal, it is showing no
such concern, indeed no concern, for the victim of his crime. Society
is brutal toward the victims of crimes, not against criminals.

32. F. Miller, in Compensation for Victims of Criminal Violence: A
Round Table, supra note 2, at 204.
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jnconsistent to compensate the victims of crime and not a farmer
struck by lightning.®* Also, the problem of funding the compen-
sation program must be considered. In an age of rising costs and
budget problems, a state- which currently has problems providing even
minimal educational programs might find itself hard pressed to take
.on additional financial obligations.

This is the potpourri of views regarding compensation for vic-
tims of crime. Where one comes out depends on one’s own notions
of state responsibility, of the existence of free will, of the duty
-owed by the society to its unfortunate citizens and countless other
such factors. The present writer feels that, while there is not enough
evidence or reason for holding that the state should be held strictly
Jiable for injuries caused by crimes, a sufficiently strong case has
been made for the view that the state should accept the responsi-
bility, out of a sense of fairness as well as due to both the failure
to, protect the innocent victim and the interference with his tort
rights. Holding the state liable would involve broad and sweeping
- implications.®* Instead, one should opt for compensation on the
ground of communal responsibility. Thus, the theoretical justifi-
cation for compensation sufficiently elevates the position of the vie-
+im of crime above that of the normal welfare recipient or pensioner,
while at the same time it requires no great philosophical revolution.
whatever the theoretical basis, however, we should keep in mind
that our objective is to solve a great social problem3® and that
the compensation programs do seem to have the support of the ma-
jority of our population.?®

WHAT SHOULD BE THE SCOPE OF COMPENSATION?

Once the decision has been made to compensate victims of crime,
the next problem is to define the area of compensation. Several
questions need to be answered: What crimes are to be “compensa-
ble”? What victims should be excluded from compensation? What
proof should be needed to obtain compensation? How should the
damages be measured? This section will deal with these and related
- questions. The further question of what is the proper machinery for

33. 19 Vanp. L. Rev. 220, 223 (1965).

34. It's going pretty far to presume that the state is responsible for
an individual who commits a crime at moment of high passion—
such a program flies in the face of our conventional ideas of the
state’s responsibility.

Rep. Emmanuel Celler, quoted in The New York Times, March 25, 1964, at

18, col. 2.

35. K. Keating, Compensation for Victims of Crime, 39 N.Y. St. BJ.
51, 52 (1967).

36. 629 of a ‘representative group of American voters’ would favor

state compensation for the family of an innocent person killed by

a criminal. .
Gallup Poll, Press release, October 29, 1965. In Note, supra note 18, at 531.
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administering the compensation scheme will be left for consideration
in the next section.

Personal Injury v. Property Loss

Although in theory most of the arguments for compensating vic-
tims of crimes of violence also apply to victims of injury to prop-
erty, this writer believes that any scheme for state compensation
should be limited to injuries to the person. One obvious reason for
this limitation is a practical one—a program which included com-
pensation for property losses would be prohibitively expensive, and
thus virtually impossible to carry out. Some writers have dismissed
the whole idea of compensation on this ground, saying that since
“any equitable compensation schemes . . . would have to cover the
total amount of loss through crime,”®7 including property loss, any-

_thing short of this must be dismissed as inequitable. Such all-or-
- nothing views, however, are often obstacles to progress. As an Aus-

tralian lawyer has stated: )
It may be said in criticism of these schemes that they rebresent
a piece-meal approach and produce illogicalities. Such a criticism
is difficult to refute, but the circumstance that some human mis-
eries may go unrelieved is surely no reason for refusing to allevi-
ate others.38
‘Aside from the practical financial problems, other differences ex-
ist between property loss and personal injury which lend support to
a compensation scheme limited to the latter. First, the social ef-
fects of personal injury are generally more serious and usually in-
volve many more implications and greater hardship to the victim
and/or his family. Second, since most would agree that life and
limb count far more than property, the victim of personal violence
seems inherently more deserving of compensation.3® Thus, public
opinion would lend support to a limited scheme. Third, the risk of
collusive or fraudulent claims would be so high with respect to prop-
erty loss that it is doubtful that a system could be devised that could
adequately screen the cases of fraud.#® The risk of fraud or collusion
is significantly lower where personal injury is involved, as few peo-
ple would purposely break a leg or otherwise inflict injury on them-
selves for the purpose of obtaining compensation. A fourth rea-
son for denying state compensation to victims of property crimes is
the relatively low cost and widespread use of properiy insurance.

37. G. Mueller, in Compensation for Victims of Persomal Violence: An
Examination of the Scope of the Problem, A Symposium, supra note 5, at 218.
247 :(3?964{ Barry, Compensation Without Litigation, 37 AusTraLiaN L.J. 339,

39. A. Samuels, Compensation for Criminal Injuries in Brituin, 17 U.
Toxcz}xgro II;l.J. 20, 23 (1967). ‘See also JUSTICE (Society), supra note 17, at 4.
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Any compensation scheme, consequently, should be limited to inju-
ries to the person.

What Crimes Should Be “Compensable”?

A second problem is deciding what offenses should be covered
by a scheme of compensation. Although it may seem obvious that
there should be compensation in cases of murder or battery,
“there exist other crimes about which there might be disagreement.
Some writers have suggested limiting compensation to victims of
homicide, criminal assault, or rape.f! Others have suggested a more
jnclusive formulation, with a schedule of offenses for which there
would be compensation, such lists including crimes such as arsom,
‘rape, and buggery.** This is the approach adopted by the 1963 New
Zealand law,*3 as well as the approach suggested by Senator Yarbor-
ough in a proposed compensation bill for the District of Columbia
and other federally administered areas.#* The advantages of this ap-
proach are three: First, it is easy to determine eligibility, and re-
duces the need for numerous determinations as to whether someone

41. Childres, supra note 21, at 461.
49, The Conservative Political Centre in England suggests the following

list:
murder unlawful intercourse
attempted murder unlawful assembly
threats : riot
manslaughter escape
wounding : rescue (of prisoner)
‘assault ) resisting arrest
larceny from person arson
robbery smuggling
rape -
bugge

Ty
indecent assault against women
VicrivMs OF VIOLENCE, A REPORT ON COMPENSATION FOR INJURIES THROUGH
CRIMES OF VIOLENCE 11, 12 (1962).
The report of the British section of the International Commission of
Jurists suggests the following list:
murder
manslaughter
riot
unlawful assembly
©arson
malicious damage to property
abandoning child under two years
assault on police officer
abduction
intimidation
- larceny of the pesron
robbery
assault with intent to rob
possession of arms with intent to endanger life

rape

See JusTicE (Society), supra note 17, at 29.
43. Public Act No. 134, 1963 (N.Z.). .
44. S. 2155, 89th Cong., 1lst Sess. (1965). The bill. may be found in

111 Cong. Rec. 14033 (1965).

NPT
S A e i




!
i
rol. 16:201 ; 1971] COMPENSATION TO VICTIMS OF CRIME 211
to inju- ? is or is not eligible under the law. Second, the list could easily be
} e restricted, should experience deem it desirable to do so. Third, the
I dangers of fraud would be lessened if there is a delineation of
b A oo compensable offenses.®® An objection is the possibility of injustice
’; w2z =~ - t0_a deserving victim of an offense which happened to have been
- covered n " left out of the list.
fous that © %7..an Zolo.o. _Another suggestion has been that the law should compensate for
battery, ) ; injuries inflicted by “any crime in which there is a substantial
reement. ; - $¥--possibility of serious injury .. .”*¢ or by any “violent” crime.
ctims of i L7 & i--- Others suggest compensating for personal injury suffered as a result
d a more | %<7z <Sioof any “crime”, thus concentrating more on the degree of injury
ch there y = - than on its source.*” o ,
?;633‘1‘1323; : LTI . A problem presented by focusmg on injury resultmg from a :
- Yarbor- VT ferime” is that it would seem to exclude injury inflicted by some-
Columbia ool " one who lacks the capacity to commit crime, such as an infant or one

f this ap- ... . Wwhois mentally ill. Such exclusion would be the obvious result of
E measuring state liability by that of the offender. This is the case
" under the present law in Great Britain*® where recently the Com-
‘pensation Board rejected a six-year-old’s claim for loss of an eye be-

.cause the thrower of the stone that caused the injury was under

- and Te- i
|
a
Ang '? i . . ten years of age and under British law had no capacity to form crim-

someone

" inal intent.4®

s Because we cannot predict Whlch crimes W111 lead to personal

- L mJury, it seems that a listing of “compensable” offenses is undesira-

-.ble. Moreover, limiting recovery to injuries from a “crime” leads,

"as has been seen, to injustice. The best solution is to define as a

;. “compensable crime” any willful act or omission which, if committed

" by an adult, would be punishable as a crime.? This seems to be the
only approach which will avoid seemmgly inequitable results.

S THROUGH i
mission of - ‘ . WhO IS A “Vzctzm”’
] oo
S It is now appropriate to address the question of deciding who
) should be eligible to receive compensation. The first problem in-
7 - volved in this area is that very often the “victim” of a crime is just
o - as “culpable” for his injury as is the person who inflicted the injury.
‘ ‘ As Wolfgang states it,
. T 45, JusTticE (Society), supra note 17, at 5.
TToTmTTT T 746, Supra note 33, at 224,
s 47. Note, supra note 18, at 543.
48. Home Office, Compensatzon for Victims of Crimes of Violence, CMND.
No. 2323 (1964).
49. P. Rothstein, State Compensation for Criminally Inflicted Injuries,
found in 44 Texas L. Rev. 38, 39 (1965).

50. For a similar prov151on see Note, supra note 17, at 134, § 102(c¢) of
the model act.
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In many_cases, the victim has most of the characteristics of an of-

fender; in some cases, two potent1a1 offenders come together in

a homlmde situation and it is probably only chance which re-

sults in one becoming a victim and the other an offender.51
Where the offense was a result of provocation on the part of the vic-
tim or where the victim aided in the perpetration of the crime that
caused his injury, the injured party should not be eligikle to re-
ceive compensation. However, the question of fault on the part of
the victim will often be one of degree. The extremes are clear: the
innocent person who is assaulted while walking along a street should
be eligible; the victim whose “co-robber” injures him in an attempt
to appropriate the whole loot should not be eligible. But what of
" the man who gives a person slight provocation? And what of the
person who walks into a dangerous area of town with a new suit and
a thick wallet? These are difficult questions to which it does not
seem possible or desirable to give definitive answers. The most de-
" sirable solution would be to have a general section stating that no-
body is eligible who provoked, committed, or aided in the com-
mission of the crime. The compensation board (or court, depend-
ing on the type of system to be used) would then be free to de-
termine the degree of culpability on the part of the victim and, based
on this determination, it could disallow or lessen compensation.

Another area of controversy involves injury to a family. Those
who argue against compensation in these cases give as a reason the
possibility of fraud as well as the chance that the offender will bene-
fit from his crime.’? That the offender may benefit is of course true,
yet this does not seem to the present writer enough to deny com-
pensation to the injured person. And once the offender has been
identified (and this is likely to happen as a result of the claim for
compensation), he will be subject to trial, conviction, and punish-
- ment for the offense. The fear of fraudulent claims is also a serious
matter. Yet, the outright exclusion of all inter-family claims seems an
unwise solution to the problem. It would be wiser to combat the
danger of fraud by a strong presumption against the validity of
such a claim, leaving room for discretion to allow well-founded
claims.5® At the very most, any exclusion should not cover any
cases other than those between spouses living together.%*

Finally, it seems wise to allow compensation to survivors of the
victims if the survivors have incurred a monetary loss as a result of
the death. '

51. M. WoLFGANG, PATTERNS IN CRiMINAL HoMICIDE 265 (1958).

52. H. Wiehofen, in Compensation for Victims of Criminal Violence: A
Round Table, supra note 2, at 211.

53. 78 Hagv. L. REV. 1683 1685 (1965).
¢ 1654 See suggestion of the Conservative Political Centre, sup'ra note 42
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What Damages Should Be Awarded?

At this point, it would be well to consider the question of the
amount of compensation and how the payment should be made. The
point that a legislature should remember in dealing with this question
is that we are dealing with compensation for loss from an injury re-
ceived as a result of a crime and not with merely easing misfortune
through an extension of the welfare system. Thus, the California
legislature made a serious - mistake by placing their statute in the
Welfare Institutions Code and by basing the support payments not
on loss but on need.’® Rather, it seems wiser to base compensation
on actual loss, including out of pocket loss, loss through absence

" from work, pecuniary- loss to the family if the victim has died, and

any other pecuniary loss.?®

Whether or not compensation should be given for pain and suf-
fering is a controversial question. Some have argued against such
compensation on the ground that such damage will often be very
speculative and would provide opportunity for fraud.’>? Additionally,
if one is primarily concerned with compensating actual loss, there is
no need to compensate pain and suffering which, in itself, causes no
pecuniary loss. Furthermore, if the cost factor is a problem in this
type of compensation system, it could be lessened by disallowing re-
covery for pain and suffering. On the other hand, it can be argued
that the pain and suffering can be just as real as actual physical
injury, leaving little reason to refuse to give compensation for it. It
would seem best not to rule out compensation for pain and suffering
entirely but instead make it discretionary on the part of the board
or court.’8 ) :

It has seemed wise to most writers and legislatures, primarily . -

from a practical standpoint, to set ceilings on the amount of compen-
sation that can be awarded. The state could hardly afford to pay
the family of a wealthy physician (or lawyer) the total pecuniary
loss resulting from his death. One writer has suggested the average
family wage as the maximum receivable for value of lost services.®

55. CaL. WELF. & InsT'Ns Cope § 11211 (West 1885) (repealed 1967):
Aid shall be paid . . . if there is need . . .. ‘The department shall
establish criteria for payment of aid under this chapter, which cri-
teria shall be substantially the same as those provided for aid to
families with dependent children. . . .
56. See, e.g., the New’ Zealand provision, Public Act No. 134, § 18 1963
(N.Z.). See also the Massachusetts provision, Mass. Gex. Laws ch. 2584,

§ 5¢ 1967):

Any compensation paid under this chapter shall be in an amount
not exceeding out-of-pocket loss, together with loss of earnings or
support resulting from such injury.

57. Note, supra note 18, at 552.

58 This is the approach suggested in the proposed statute of the Harvard’

Journal on Legislation, supra note 17, § 302. It is also the approach of the
New Zealand statute, Public Act No. 134, § 18 1963 (N.Z.).
.59, Childres, supra note 21, at 464.
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The British statute limits compensation for loss of earnings to a fig-
ure twice the average industrial wage.®®  Although these provisions
seem satisfactory, it would also seem wise to place a limit on com-
pensation for pain and suffering. Moreover, any recovery through
insurance should be subtracted from the amount to be compen-
sated. :

Compensation for crimes such as rape provide a thorny problem.
It is here that the deciding body must be very careful both in screen-
ing fraudulent cases and in deciding whether o award compensa-
tion for pain and suffering. In these cases pregnancy would have
to be considered an injury, and the full pregnancy and childbirth

" expenses should be compensated. As legal abortions become more

common, the cost of the abortion should be compensated. Several
other questions will arise with respect to the payment of damages,
but these will be best dealt with in the next section.

THE MACHINERY FOR COMPENSATION

It has been argued that the most equitable manner of com-
pensating a victim of crime is to have the offender provide the com-
pensation.®® This argument does have a natural appeal which is re-
flected in several United States statutes. 18 U.S.C. § 3651, for
instance, provides that while on probation and among the conditions
thereof, the defendant

. - may be required to make restitution or reparation to the ag-
grieved parties for actual damages or loss caused by the offense for

which conviction was had . . ., .62
This provision has been used mostly in cases involving tax evasion,s?
embezzlement,®* and the sale of liquor at prices in excess of ceil-
ing,% i.e., crimes involving financial matters and where the offender
is presumed to be able to afford the reparation. Such a law is lim-
ited to a certain type of case—a very minor part of the total number
of crimes which directly injure others.

Another law dealing with restitution from the offender is an
1846 Massachusetts statute, which provides that

[ilf a person is . . . [charged with a] . . . misdemeanor for which
hg is liable in a civil action ... and the person injured . . .

60. Home Office, Compensation for Victims of Crimes of Violence, § 22
(a), Cmnd. No. 2323 (1964).

61. F. Miller, in Compensation for Victims of Criminal Violence:r A
Ro’;unfil2 Table, supra note 2, at 203. "See also VicTiMs oF VIOLENCE, supra
note 42,

62. 18U.S.C.§ 3651 (1925).

63. United States v. Taylor, 305 F.2d 183 (5th Cir. 1962), cert. denied,
371 US. 894.(1962), reh. denied, 371 U S. 943 (1962).

64. United States v. La Follette, 32 F. Supp. 953 (E.D. Pa. 1840).

65. United States v. Weiss, 150 F.2d 17 (2nd Cir. 1945), cert. denied,

-
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acknowledges in writing that he has received satisfaction for the

injury, the court or justice may in its or his discretion . .. dis-

charge the defendant . . . .66 :
Once again there is a very limited statute applicable to a very small
percentage of the cases (usually family squabbles where the victim
does not really want legal action at the time of trial) and thus it fails
to reach the heart of the problem.

Some writers have suggested having the offender compensate his
victim through money earned from prison labor.6” Miller suggests
revamping our system of prison labor and establishing a fund from
the proceeds of that labor which could be used to compensate

- victims. In this way criminals as a group would pay for the injuries

they have caused. Miller also suggests that if this system were
adopted, the rehabilitation of criminals might be improved by relat-
ing their punishment to reparation for the harm they have done.®®

In the present writer’s opinion, although recognizing that reha-
bilitation might conceivably be aided by having the offender provide
compensation, such compensation would be an undesirable method of
achieving our aims. First of all, it would be difficult to implement
under our present penal system with its few work opportunities and
low pay scales. Second, instead of aiding rehabilitation, it is possible
that it could produce resentment on the part of the criminal, making
his return to society much more difficult. Third, the offender’s fam-
ily might suffer as funds which they might otherwise receive would
be diverted toward payment of compensation. Even if he has no
family, it seems wiser to let the offender save what little he can so
that he will not have to resort to criminal behavior to support himself
upon release. Finally, the fact that a large number of criminals
are never apprehended produces a problem: If we had a system
where there is one-to-one restitution, many victims would not be
compensated; and if we had a “prison labor pool”, some would be
paying for the harm done by others who remain at large.

It seems preferable not to compensate victims of crime by re-
quiring the offender to pay. Similarly, a system of compulsory insur-

- ance would not be an adequate solution, as some would inevitably

be too poor to pay the premiums.®® The best source for the money
needed for the compensation would be a state fund created for that
purpose, financed from the general revenue.

Now the question of what body will administer the compensa-
tion program should be considered. Massachusetts, unlike the other
states and countries which have enacted statutes providing compen-

66. Mass. GEN. Laws, ch. 276, § 55 (1846).
67. Miller, supra note 6 at 208-09.

68. Id.at 209. :

69. Childres, supra note 21, at 457.
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sation to victims of crime, has given jurisdiction to determine and
award compensation to the state district courts.” This approach
leaves much to be desired, and the use of an administrative tribunal
seems preferable. First, our courts today are crowded enough
without the new influx of cases which the compensation programs
are bound to create. Second, it would seem better to relax the rules
of evidence in this type of case; it would be easier to do this with
an administrative tribunal rather than in a courtroom. Third, an
administrative tribunal could rapidly develop expertise in the area.
Finally, since it would be better to have periodic payments rather
than one lump-sum payment in some cases, the administrative tri-
bunal would be better equipped to supervise the payments.

The commission? should be relatively small, made up of three
or five appointed commissioners, who should be attorneys and would

" serve for a period of four, five, or six years. The Cornmission

should have the power of subpoena and should conduct a thorough
investigation and hearing. From the point of view of the victim,
timely reporting of the crime should be an absolute prerequisite to
compensation so as to lessen the possibility of fraudulent claims.
There should also be a limited period (around one year) during
which the victim could apply for compensation. The claimant should
have the right to be present at the hearing and should be represented
by counsel which would be provided by the state in the case of in-
digent claimants. The claimant’s counsel should have full rights to
cross-examination of witnesses.”? Any reasonable evidence should
be admissible, even if it would be inadmissible under the normal rules

‘ of evidence. Moreover, the standard of proof applicable to civil

cases (“preponderance of the evidence”) should be used.

Capture of the criminal should not be a prerequisite to compen-
sation. However, a conviction should be conclusive evidence that the
claimant was a victim of a crime. The commission should be vested

‘with broad discretion in determining a just award, taking into con-

sideration not only the claimant’s loss but his contribution to the

injury as well.”® The commission should also have power to award

compensation by way of periodic payments, as well as to vary the
award if there are changed conditions or new evidence.™ Finally, the
claimant should have the right of appeal to a court; and it seems
best to have judicial review similar to that of a trial court.”™

70. Mass. Gen. Laws, ch. 2584, § 2 (1967).

71. See in Senator Yarborough’s proposed bill, 111 Cong. Rec. 14033
(1865), the Violent Crimes Compensation Commission; in New Zealand, the
Crimes Compensation Tribunal; in Great Britain, the Victims of Crimes of
Violence Compensation Board. - .

72. See Note, supra note 17, § 502.

73. See Comment, supra note 8, at 103. °

74. Id. :

75. See Note, supra note 17, §§ 601, 602.
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- . CONCLUSION

P

~ Whether one focuses on the state’s obligation to protect society
_ " from crime, on the community’s duty toward those who suffer mis-
a fortune or on the lack of remedies presently available to victims
"“-of crime, this writer believes that a good case can be made for a pro-
o gram -of compensation to victims of violent crimes. Moreover, if
=7 a maximum limit is placed on the amount recoverable, the cost of

a’ ‘compensation program will surely not be prohibitive. In any
- event the cost of compensation for criminally inflicted personal in-
“ : Jury, seen in perspecnve becomes small indeed.”®
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76. In New York alone, annual workmen’s compensation premiums are
$250,000,000. R. Childres in Compensation to Victims of Crimes of Personal
Violence: An Examingtion of the Scope of the Problem: A Symposium,

- supra note 5, at 281.




Former Miss Kansas and 1968 Miss

America Mrs. Debra Barnes Miles,

Eudora, was one of a contingent of women who testified Wednesday in favor
of Kansas rescinding its ratification of the Equal Rights Amendment to the

Women

isunited *

on ERA repealer

Two women lawmakers found them-
selves on opposite sides of the Equal
Rights Amendment in House commit-
tee hearings that included testimony
from a former Miss America.

Mrs. Debra Barnes Miles of Eudbra,
former Miss Kansas and Miss America
1968, also found herself on the opposite
side of a woman law professor at the
University of Kansas.

An estimated 250 persons jammed in-
to the committee room for the hour-
‘long hearing on a resolution to rescind
the state’s ratification of the ERA. Rep.
G.T. Van Bebber, R-Troy, chairman of
the Federal and State Affairs Ce~~mit-
tee, said he was uncertain wil the
committee would act on the proposal.

Rep. Glee Jones, R-Hamlin, said the
ERA is unnecessary for women. Wo-
men are afforded protection under the
Civil Rights Act of 1964 and the Equal
Employment Opportunity Act r* 1972,
she said.

Sen. Jan Meyers, R-Overland Park,
asserted the Legislature acted correct-
ly when it ratified the ERA and the
action was morally and ethically right.

Mrs. Miles, now a housewife and
mother, compared the ERA to a won-
der drug.

“I think the ERA is like a drug that
attacks an illness in the body, but the
side effects will kill you,” she said. ‘It
does a lot of good things, yes, but the
side effects will kill you.”’

She argued the ERA could destroy all
Social Security benefits, allow homo-
Ssexual marriages and draft women into
military service.

Voters are misinformed on the ERA
she said, contending the amendment
would not insure equal pay for equal
work and could create more problems
than answers.

Her arguments corresponded with -

assertions of other ERA opponents.
Deanell Reece Tacha, associate pro-
fessor of law at KU, answered the ERA
opponents’ arguments with a Tegal
analysis of the ERA. SRl
She said even ERA opponents ac-
N TR Acaedivainatian against wo-

simplification based upon the irrele-
vant factor of sex.”’

“The amendment will not provide a
cure-all for myriad problems of sex
discrimination in law and society,” she
said. ““The most important factor will
continue to be the responsiveness of the
judiciary to the demand for equality of
treatment and without regard to sex.”

Mrs. Lemuel Phillips of Ulysses, who
supports the resolution to rescind, said
the ERA would mean a loss of right and
destruction of the nation.

“I don’t want to be equal with men,”
she said. “I’d have to get off my pedest-
al. 'm a wife, first ~¢ all, a mother, a
woman.”’

Clyd Schinnere. Jstt City farmer,
described the ERA as the tip of a fatal
iceberg, ‘‘beautiful at the top, but
deadly below the surface.’ )

“Those proponents of ERA are pres-
sing the issue that t»< state legislatures
cannot rescind ° atification and
yet are werking ard to get states

to ratify who have aiready rejected the

amendment as Oklahoma did just two
weeks ago,”” he said. ‘“There’s a double
standard. There is nothing in the U.S.
Constitution or any federal or state law
or any decision of the U.S. Supreme
Court which denies this right to a state
legislature.”

]

— A . ra A

, —Staff Photo by Bern Ketchum
U.S. constitution. The former beauty queen said the ERA means loss of

preferential Social Security benefits for women and would sanction homo-
sexual marriages.




CURT T. SCHNEIDER -, . March 3, 1975
Attorney General :

Opinion No. 75- 89

The Honorable Duane S. McGill
Speaker of the House '
House of Representatives

3rd Floor - State Capitol Building
Topeka, Kansas 66612

Dear Speaker McGill:

You advise that the Federal and State Affairs Commitiee of the
House of Representatives has voted unfavorably on a measure
introduced to repeal a concurrent resolution aaop-od by the 1872
Legislature ratifying a proposed amendment to the United States

(D

Constitution which provides that ”[e]ahalwtv of rights under th
law shall not be denied or abfladed by the United States or by
any State on account of sex.’

The chairman of that committee, you advise, has indicat
the committee action was based primarzly upon opinions
by this office, which are alleged to conclude that once te
has ratified an amendment to the United States Consti tution, it
is powerless to rescind or withdraw that approval,

n -
n o

Contrary to some apparently VLdespread misconceptions, this office
has at no time issued such an opinion or supported that position.
The question whether a subseguent legislature may xescind the 1872
ratification was first presented to this office by Representative
Ruth Luzatti, in a request to Attorney General Vern dMiller. 1In his
opinion dated February 13, 1973, he pointed out that this very
guestion had been discussed, but not decided, by the United States
Supreme Court in Coleman v. Miller, 307 U.S. 433, 83 L. ed. 1385
(1939), .aff'g 146 Kan. 390, 71 P.2d 518. The Court there discussead
a similar occurrence in the nineteenth century, when the states of
Ohio and New Jersey both rescinded earlier resolutions ratifying
the proposed fourteenth amendment to the United States Constitution.




The Honorable Duane 5. McGill
Page Two
Maxch 3, 1975
Thereafter, when the United States Congress adopted a resolution
declaring the amendment ratified and to be pvart of the Constitution,
it recited that three-fourths of the States had ratified, and
enumerated Ohio and New Jersey as among then The Court held that
the guestion of tha efficacy of a wibndrawa of an earlier ratifica-
tion was a political guestion, to be decided by the Congress, and }
was not subject to adjudication. The Attorney General guoted thus
from the opiniocn of the Court:
"Thus the political departments of the

G“V“”ﬁﬁﬂﬂ, dealt with the effect both of

previous rejection and of attempted withdrawal

and determined that both were ineffectual in

the prescence of an actual ratification . . .

his decision by the political departments of
th Covernment as to the validity of the adoptior
0of ths Fourteenth Amendment.
We think that in accordance with this

historic precedent the qguestion of the efficacy

of ratifications by state legislatur res, in the

light of previcus rejection or tteﬂg ted with-

drawal, should be regarded as a political

guesticn pertaining to the political departments,

with the ultimate authority in the Congress in

the exercise of its control over the promulgation

of the adoption of the amendment.” 307 U.S. at

£49,450,
Thus, over two vears ago, the Attorney General pointed out that
precedent existed for withdrawal by a state legislature of prev10Ls
action ratifying a proposed constitutional amandment, that precedent
having besn established over a century ago. He furthexr p61nted
out that undexr the 193¢ decision of the United States Supreme
Court in Coleman v. Miller, supra, the effectiveness of any such
rescission of a prior ratification by a state legislature is to
ba decided by the Congress.
When and 1f thirty-eight states have ratified the proposed Egual
Rights Amendment, and any of those states have in addition passed
resclutions withdrawing their prior ratification, the Congress will
then be called upon to decide again the same guestion which it
decided in 1868, whether the ackt of a2 state legislature in with-




The Honorable Duane S. McGill
Page Thrae
March 3, 1975

an opportunity to do so.

Yours very truly,

?’iﬁj

CURT

) /j
e N ~ /i)/ /:,;7"_1 e} /f’j
éﬁ»&xdyfv;ﬁigwﬁgﬁgézﬁig ,
SCENETDER
General

T.
Attorney

CTS:JRM:kj

drawing its previous ratification of a proposed constitutional
amendment is effective.

As I have previously indicated in a letter to Representative

Loux dated January 17, 1975, I believe that *this earlier opinion
correctly states the applicable law on the guestion. Certainly,

the United States Supreme Court has never decided that a2 state

may not withdraw its prior ratification of & proposed constitu-
.tional amendment. Indeed, it has expressly decided that that
decision rests with the Congress. The only precedent on this
question is that established by the Congress, and of course, the
Congress is free either +to follow or to abandon that precedent,
insofar as it believes the Constitution permits it to do so. At

no time have I attempted to anticipate its decision, to conclude
that the legislature is powerless to withdraw a ratification
previously granted. It is reasonable to believe +hat the Congress
will feollow in the future the precedent which it has established

in the past. It is impossible to conclude as a matier of law,
however, that it is required to do so, or indeed, that it will do so
In short, it is my opinion that ir is within the powsr of the Kansas
Legislature to repeal its prior adoption in 1972 of House Concurrent
Resolution No. 1155, and it is further my opinion that the validity
of any such legislative action must be determined by the United
States Congress when and if thirty-eight states have ratified the
proposed amendment. :

I welcome the opportunity to dispel the entirely unjustified confus
which has surrounded this question, and appreciate your providing
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Documented Arguments Against the

Egual Rights 2Amendment

The Equal Rights Amendment which was approved by the
United States Congrss in 1972, and is in the process of being
ratified by the reguired three-fourths of the States, says

"Eqﬁality of rights under the law shall not be denied or abridged

by the United States or by any State on account of sex."

2n effort has been made in this paper not to exaggerate

. any point, but to state calmly some real concerns on the part

of some very qualified authorities, namely: Professor Paul A.

Freund of Harvard Law School, in excerpts from his article

"The Equal Richts 2mendment Is Not the Way in the Harvard Civil

Rights-~-Civil Liberties Law Review, Volume 6, No. 1,
December 19, 1970:; Yale Law Journal Volume 80, No. 5, and the
Yalé Law Journal Volume 82.

-I. The amendment opens up unexpected possibilities.

1. It is iﬁ this area that unwarranted claims are made
on bofh éides. Some proponents and opponents are too free with
statements like, "this will happen" and "this can't happen”.

2. There 1is no doubt that a lot of new things can
happen, but no one knows for sure everything that will happen

3. Even 1f the améndment is adoptéd both State and
Fedegai laws must be passéd to carry out all its applications
(Freund, page 236).

4, It is possible that, the amendment would result in

some new developments beyond what proponents promise or expect.
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Those in favor rely heavily on what tﬁey call "the constitutionally _

"guarantéedvright of privacy" which (they‘claim) will permit the
. separation of sexes in such places as public toilets and military
barracks. ' .

' However, Professor Freund reminds his readers “ths right
of privacy“has.hot slowed down the Fforce of racial integration.
Why should we expect'the right of privacy to get greater
récognition in élowing down sexual integration?

Besidé§, Freund says, if segﬁegation of sexes is based
solely on the right of privacy, and the prisoners in a pénai
institution waive_thié righf,‘would thé-prisoh be reéuirea to
house the sexes togethér? |

5. ;Some_sweeping changes_ﬁould seem to stand very good
chances of happenihg are:
| (1) Non-support as grounds foxr divorce must be

exfended to fhé wife as well as fo the husband or eliﬁinated
éltogether (Yale, Volume 80, Pages 950 - 951).

(2) child suppoft must be made available té the
father as well as the mother if he has custody (Yalé, Volume 80,
Page 953)

{3) Either parent might be eligible for military

service, depending on who was called up first; the remaining

parent, male or female, being deferred (Yale, Volume 80, Page 873) . -

(4} Laws against seduction, statutory rape and

obscene language in the presence of women would be eliminated

"

3
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rather than extended to men (Yale, Volume 80).
(5) Women would be admitted to West Point with.
men (Freund).

(6) Girls would be e;igible for thz same athletc

teams as boys in public schools and colleges (Freund).

- (7) Boston Boys Latin School and Girls Latin School
must merge (not simply be egualized) (Freund) .

(8) Women would not be allowed to pay lower life
insurance premuims (based on greater life expectancy). (Freund)

’ (8) WACs and other women's military units would be
eliminated (Yale, Volume 82). ‘
e (10) Homosexuals éould legally marry (Yale, Volume 82,

Pége 5895a' | o

II. The amendment is not necessary or appropriate (Freund

P. 236).

' 16.‘Congress has power under the Commerce ciause (Artic;e III)
of the United Statés Constitution to deal effectively with dis-
crimination whether it is based on sex or race. This has been’
shown in civil rights legislation, (Freund, Page 235).

2. Some have said the amendment is needed as a symbol of
the country's concern for equal rights for women. But, 1if it not
only is a waste of effort but will produce confusion aﬁd injuéticé
no Symbolic value can justify its adoption. (freund,vpage 237) .

3. The prolonged struggle to cobtain the support of Congress
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in three-fourths of the States is an unfortunate misuse of energy

which should be directed toward revising existing laws. (Freund,

Page 236).

Professor Freund suggests that instead of adopting a new

amendment with all of its gquestionable ramifications, that the

following action be taken based on guidelines set forth in an

April 1970 rcportof the President's task force on women's rights

and responsibilities:

(1) That the civil rights act be amended to

.

.

b.

P
(SN
S

Empower the Egual Employment Cpportunities
Commission to enforce the law and to extend
coveiége to state ﬁnd local governments and to
teachérs; |

To authorize the attorney general to assist

in cases'invélving discriminafipn against girls
énd women in access to public education, and xé~

quire the Office of Education to make a survey

public accemmodations.
That the jurisdiction of the Civil Rights
Commission be extended to include denial

of Civil rights because of sex;

X

-That the ¥Pair Labors Standard Act be amended to

M

xtend coverage of its equal pay provisicns
+o0 executive, administrative, professional

employees:; \
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o (4)‘vThat liberalized provisions be made for child

- care facilities.
Postscript: ?here ére other pamphlets published by womens groups
ﬁhich carry othe;.quotés, but this paper has dealt only with quotes

which could be documented from local sources.

LS
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Mr. Chairman, mémbers of the Federal and State Affairs Committee--
‘these remarks are in support of a proposed amendment to the Kansas
Constitution HCR 2006. Simply stated, this resolution calls for the
inclusion in the Kansas Constitﬁtion a new constitutional standard,
human rights..

This standard is supplemental to the Bill of Rights of the
Kansas Constitution and to those set forth in the United States

Constitution. -

A bit of history is called for fo<give you some background
as to why this resolution is presented toéay. First of all, history
has recognized'several general categorieé of rights. The Declaration
of Independence utilizes the phrase "life, liberty and the pursuit of
happiness." These have historically beeh referred to as hatural rights.
Some philosophers have included the word "property" rather than the
phrase "pursuit of happiness.”

These natural rights are set forth in the Kansas Constitution
Bill of Rights--"All men are possessed of equal and inalienable natural
rights, among which are life, liberty, and the pursuit of happiness."”
Other rights that have been historically recégnized are denominated as
"eivil," such as: property, marital, and contractural rights.

Another category that scholars have dealt with is political
rights. Citizenship and suffrage are typical of these rights. For
the sake of brevity I will not expand upon these further.

For years it has been my observation that the Congress of the

United States and the Legislature of this great state have endeavored
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to solve inequities by the passage of a number of laws, not just in the
area of civil rights but also in the areas of hunger, poor housing and
unequal treatment before the law, to mention just a few.

We must'leaﬁe it to historians to determine whether these
statutory efforts have brought about a coriection of many of the
imbalances in our society.

In preparing this resolution for submission to the Kansas
Legislature, I reviewed the constitutional Bills of Rights for our
country and for our state. Except for the one previously mentioned,
in Article 1 of the Kansas Constitution, I was struck by the fact that
almost all of the Bill of Rights, both in the national and state

constitutions, are cast in the negative. Illustrative of these are:
Congress shall make no law respecting an establishment....

...The right of the people to keep and bear arms shall not

be infringed.
No soldier shall....

...No warrants shall issue without probable cause.
No person shall be held to answer for....

The enumeration in the Constitution of certain rights, shall
not be considered to deny or disparage other rights....

The Kansas Constitution has like language.
The United Nations adopted on December 10, 1948, a document

described "The Universal Declaration of Human Rights." A copy of that



is furnished to‘you as an appendix to'my'remarks. This great document

is significant in two ways: One, it is a positive expression of the
concern of a world body for human beings and their relationships one

with another; secondly, it ennunciates for all of us 29 human rights, most
‘of which are set in the positive.

In 1976 this country will celebrate its bicentennial. As a
part of that celebration we will be encouraged to reflect upon our
.great national heritage. It is hoped that it will be time when we
evaluate how far we have come in our relations one with another. 'What
better way for the citizens of Kansas to celebrate our part in the
bicentennial than by discussing, debating and reflecting upon an
amendment to the Kansas Constitution securing human rights to all persons.
It seems to many of us that we have made.progress, aibeit often too slow,
in the area of what is described as human rights.

This amendment, if adopted by the’pgople of this state, would
not change one whit our Constitution but, in circumstances that are
consténtly altered in our sociéty, it would permit a person to seek
redress for the deprivation of any human right. Specifically, this
amendment would not alter the right to work amendment to the Kansas
Constitution, the laws on abortion, the effect of thé equal rights
amendment for women, and it is not submitted with any devious motivation
to accomplish some hidden end.

To those who would argue that this would open the court room
door to unlimited litigation because of its general phrasing, I would
say that such phrases as appear in the United States Constitution such
as due process, privileges and immunities, freedom of speech, peaceful

assembly, have opened the court room door for many people seeking to




have them defined, but more important, seeking the protection of that
constitutional document' for the rights generally prescribed.

Natﬁral rights, to-wit: life, liberty &nd the pursuit of
happiness, as set forth in the Kansas Bill of Rights, is Jjust not broad
enough in itr'g scope. The "pursuit of happiness" is a melodic phrase
that T submit is without real substantive meaning. "Life" angd "liberty"
are general terms but do not include rights envisioned in the phrase
"human rights." So it is respectfully submitted to you today that
HCR 2006 should be submitted to the electors of this state for their

approval or rejection.

i
!

If this resolution is submittéd, it may be discussed from
every pulpit in this state and from the‘lips of many candidates for-
office. More importantly, each citizeniof this state will in 1976 be
‘compelled by his vote to reflect upon héw he feels>toward his relation-
ships with his fellow human beings. Through their vote they will ex-
pbress a personal commitment to improve and guarantee human rights rather
than endeavoring to correct imbalances by legislative enactment.

Surely if our Kansas Cénstitution can be the repository for

legalizing parlor games it has a place in it for this mandate by the

people that the human rights of the citizens of this state are inviolate.
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APPENDICES

UNIVERSAL DECLARATION OF HUMAN RIGHTE

Preamble

Whereas recognition of the inherent
dignity and of the equal and inalien-
able rights of all members of the
human family is the foundation of
freedom, justice and peace in the
world,

\

Whereas disregard and contempt for
human rights have resulted in bar-
barous acts which have outraged the
conscience of mankind, and the ad-
vent of a world in which human be-
ings shall enjo freedom of speech
and belief and freedom from fear
and want has been proclaimed as the

_highest aspiration of the common
. people,

Whereas it is essential, if man is not
to be compelled to have recourse, as
a last resort, to rebellion against tyr-
anny and oppression, that human
rights should be protected by the
rule of law, )

Whereas it is essential to promote
the development of friendly relations
between nations,

Whereas the peoples of the United
Nations' have in the Charter reaf-
firmed their faith in fundamental
human rights, in the dignity and
worth of the human person and in
the equal rights of men and women
and , have getermined to promote

d'(" >

social progress and better standarl:
of life in larger freedom,

Whereas Member ~States have
pledged themselves to achieve, i@
co-operation with the United N
tions, the promotion of \%niversal e
spect for and observanc -of hums
rights and fundamental freedoms,

Whereas a common understanding ¢
these rights and freedoms is of the
greatest importance for the full xo-
alization of this pledge, -

Now, Therefore,

_THE GENERAL ASSEMBLY

proclaims

THIS UNIVERSAL DECLA
TION OF HUMAN RIGHTS &3 &
common standard of achievement fct
all peoples and all nations, to ii2
end that every individual and e
organ of society, keeping this Dz
ration constantly in mind, ghall steie
by teaching and education’to
mote respect for these rights
freedoms and by progressive m:
ures, national and international, o
secure their universal and effectii:
recognition and. observance, Lot
among the peoples of Member St
themselves and among the Se

of territories under their jurisdict!

The Universal Declaration of Human Rights was adopted by the United Nations Geairsd

Assembly on December 10, 1948,

The rights embodied in the Declaration have been set forth in two covenanta—Ls
International Covenant on Civil and Political Rights and the Ip*ernational Covepant €5

Economie, Social and Cultural Rights—whi
December 16, 1966,

ch were adopted by the General Assembly o

e s g BT T T
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Article 1. All human beings are born
frce and equal in dignity and rights.
They are endowed with reason and
conscience and should act towards
one another in a spirit of brother-

hood,
Lo

Article 2. Everyone is entitled to all
the rights and freedoms set forth in
this Declaration, without distinction
of any kind, such as race, colour,
tex, language, religion, political or
sther opinion, national or social or-
Igin, property, birth or other status.
¥urthermore, no distinction shall be
made on the basis of the political,
jurisdictional or international status
of the country or territory to which

a person belongs, whether it be inde-

pendent, trust, non-self-governing or
under any other limitatiod of sover-
olgnty.

Article 3. Everyone has the right to
life, liberty and security of person.

Article 4. No one shall be held in

slavery or servitude; slavery and the
glave trade shall be prohibited in all
their forms. )

)

Article 5. No one shall be subjécted
to torture or to cruel, inhuman or de-
prading treatment or punishment.

Article 8, Everyone has the right to
recognition everywhere as a person

before the law. H‘l
|

Article 7. All are equal befor?é the ‘

lm.v and are entitled without any dis-
crimination to equal Xrotection of the
law, All are entitle

to equal! pro- }

against any incitement to snch dis-
crimination,

Article 8. Everyone has the right to
an effective remedy by the com{)e-
tent national tribunals for acts violat-
ing the fundamental rights granted
him by the constitution or by law,

Article 8. No one shull be subjected
to arbitrary arrest, detention or exile.

Article 10, Everyone is entitled in
full equality to a fair and public
hearing by an independent and im-
partial triguna], in the determination
of his rights and obiigations and of
any criminal charg@, against him.

' Article 11. (1) Everyone chasged
with a penal offence has the right to
be 1pnesumed innocent until proved
guilty according to law in a public
trial “at which he has had all the
guarantees necessary for his defence.

{(2) No one shall be held guilly of

any penal offence on account of any

act or omission which ¢id not con-

stitute a penal offence, under na-

tional or international law, at the
¢ time when it was commitied. Nor

shall a heavier penalty be irnposed
i than the one that was apph’cagle at
» the time the penal offence was coin-
, mitted.

Article 12, No one shall be sub-

ected to arbitrary interfererce with
i his privacy, family, home or corre-
. spondence, nor to attacks upon his
honour and reputation. Everyone lias
the right to the proiection of the law
|, against such interference or attacks,
[}

tection against any discrimination in Article 13, (1) Everyone has the
violation of this Declaratioqg and ‘jﬁ right to freedom of movement and
' ' " t

-
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residence within the borders of each
state.

(2) Everyone has the right to leave
any country, including his own, and
to return to his country.

Article 14. (1) Everyone has the
right to seck and to enjoy in ot_her
countries asylum from persecution.

(2) This right may not be invoked
in the case of prosecutions genuinely
arising from non-political crimes or
from acts contrar{/ to the purposes
and principles of the United Nations.

Article 15. (1) Everyone has the
right to a nationality.

(2) No one shall be arbitrarily de-
prived of his nationality nor denied
the right to change his nationality.

Article 16. (1) Men and women of
full age, without any limitation due
to race, nationality or religion, have
the right to marry and to found a
family, They are entitled to equal
rights as to marriage, during mar-
riage and at its dissolution.

(2) Marriage shall be entered into
only with the free and full consent
of the intending spouses.

(3) The family is the natural and
fundamental group unit of socicty
and is entitled to protection by soci-
ety and the State.

Article 17. (1). Everyone has the
right to own property alone as well
as in association with others.

(2) No one shall be arbitrarily de-

prived of his property.

APPENDICES

Article 18. Everyone has the right
to freedom of thought, conscience
and religion; this right includes free-
dom to change his religion or belief,
and freedom, either alone or in com-
munity with others and in ﬁ)ublic or
private, to manifest his religion or
belief in teaching, practice, worship
and observance.

Article 19. Everyone has the right
to freedom of opinion and expres-
sion; this right includes. freedom to
hold opinions without interference
and to seek, receiv® and impart in-
formation and ideas through any
media and regardless of frontiers.

Article 20. (1) Everyone has the
right to freedom of peaceful assem-
bly and association.

(2) No one may be compelled to be-
long to an association.

Article 21. (1) Everyone has the
right to take part in the government
of his country, directly or through
freely chosen representatives.

(2) Everyone has the right of equal
access to public service in his coun-

try.

(3) The will of the people shall be
the basis of the authority of govern-
ment; this will shall be expressed in
periodic and genuine elections which
shall be by universal and cqual suf-
frage and shall be held by secret
vote or by equivalent free voting
procedures.

Article 22. Everyone, as a member
of society, has the right to social
security and is entitled to realization,
throug{; national effort and interna-

UNIVERSAL DECLARATION OF HUMAN RIGHTS G

tional co-operation and in accord-
ance with the organization and re-
sources of each State, of the eco-
nomic, social and cultural rights in-
dispensable for his dignity and the
free development of his personality.

Article 23. (1) Everyone has the
right to work, to free choice of em-
Sloyment, to just and favourable con-

itions of work and to protection
against unemployment,

(2) Everyone, without any discrimi-
nation, has the right to equal pay for
equal work.

(3) Everyone who works has the
right to just and favourable remun-
eration ensuring for himself and his
family an existence worthy of human
dignity, and supplemented, if nec-
essary, by other means of social pro-
tection.

(4) Everyone has the ri%ht to form
and to join trade unions for the pro-
tection of his interests.

Article 24, Everyone has the right
to rest and leisure, including reason-
able limitation of working hours and
periodic holidays with pay.

J

Article 25. (1) Everyone has the
right to a standard of living adequate
for the health and well-being of him-
self and of his family, including food,
clothing, housing and medical care
and necessary social services, and the
right to security in the event of un-
em{:!oymcnt, sickness,  disability,
widowhood, old age or other lack of
livelihood in circumstances beyond
his control,

(2) Motherhood and childhood are
entitled to special care and assist-
ance, All chiidren, whether born in
or out of wedlock, shall enjoy the
same social protection,

Article 26, (1) Everyone has the
right to education. Lducation shall
be free, at least in the elementary
and fundamental stages. Elementary
education shall be compulsory. Tech-
nical and professional education shall
be made generally available and
higher education shall be ejually
accessible to all on the basis of merit.

(2) Education shall be directed to
the full development of the human
personality and to the strengthening
of respect for human rights and fun-
damental freedoms. It shall promote
understanding, tolerance and {riend-
ship among all nations, racial or re-
ligious groups, and shall turther the
activities of the United Nations for
the maintenance of peace.

(3) f’arE’n‘is have ‘a prior right to
choose the kind of education that
shall be given to their children.

Article 27. (1) Everyone has the
right frealv to participate in the cul-
tural life of the community, to enicy -
the arts and to share in scientific ad-
vancement and its benelfits.

(2) Everyone has the right to the
protection of the moral and material
interests resulting from any scientific,
literary or artistic proc{uction of
which he is the author.

Article 28. Everyone is entitled to a
social and international order in
which the rights and freedoms set
forth in this Declaration can be fully
realized.

Article 29. (1) Everyone has duties
to the communnity in which alone the
free and [ull development of his per-
sonality is possible.

(2) In the exercise of his rights and
freedoms, everyone shall be subject

P

B

T D




590

only to such limitations as are de-
termined by law solely for the pur-
pose of securing due recognition and
respect for the rights an freedoms
of others and of meeting the just re-
quirements of morality, public order
and the general welfare in a demo-
cratic society.

(3) These rights and freedoms may
in no case be exercised contrary to

APPENDICES

the purposes and principles of the
United Nations,

Article 30. Nothing in this Declara-
tion may be interpreted as implying
for any State, group or person any
right to engage in any activity or to
perform any act aimed at the de-
struction of any of the rights and
freedoms set forth herein.

lg'




February 5, 1975
PUBLIC HEARING -~ nCR 2009 (Effort to Rescind ERA)
Federal & State Affairs Committee
OPPONENTS Minutes

Rep. David Heinemann - 5
¥s. Deanell Tacha, Yrofessor (¥) University of Kansas

Law school 5
‘Ms. Carol HcDowell, Women's Political Caucus 5
Rep. John Bower 2
Senator Jan Meyers 2
lMs. Cora dobvel, Cormunicaticn Workers of Amer. 2
Ms. Theresa Counts ~ Individual 2
lis. Ruth Stout Wright, Amer. Assn. of Unlverd ty Women 2
Ms. Kala Siroup, Dean of Women, Univ. of Kansas 2
I’s. Che Iortimer - Housewife 2
s. Aileen ¥orris, League of women Voters 1
¥s. Darlene Stearns, Kansas Council cof Churches 1
Ms-dares-Roy - Indivigual =
Mg. Lou Graumenn - Individual 1
ks. Gayv 3hephard, Y.W.C.A. 1
Ms. Judy Runnels, Kansas hurses' Assn. 1
Ms., Jane Werholiz, Attorney-at-Law

35

Introduce those who are not registered by name and organization

Ms., Annabelle Eauvt, Wichita Women's Political Caucus
lis. Edna Archer, Wichita Church Women United

Ms. Susan Crocketsvoon, Wichilta YWCa

Ms. Debra dMenl, Wichita AWAKE .

lis. Clara Boyer, Wichita State Univ. Women's 3tudies
lgs. Lucien ¥yle, XKansas Council of Women

7o \I./}u/tw—. /\) &7 - V'hcﬁww—«’

BE REGISTEZKED if you speak for anyone othbr than yourself
{(If vou are not registered let one of coordinators know in advancs)

"o —

CCE FORWsED uulckly following one ahead of you and introduce yuvurself.

Reyp. Heinemann will introduce some wno are present at end.

o

EESP IT SHORT -~ Wo have only 30 minute

Rep. Ruth Wilkin
Hearing Ccordinator

s
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A STATEMENT ON RESCISSION OF THE EQUAL RIGHTS AMENDMENT: MYTHS AND REALITY

February 5, 1975
Donna Fitzwater—President, Lawrence Women's Political Caucus

Sex discrimination has been an integral part of the laws,
customs, and official practices of the United States. The
Lawrence Women's Political Caucus believes that the Equal
Rights Amendment will guarantee equal treatment for men
and women under the law.

I urge all members of the House Federal and State Affairs
Committee to recognize the "myths", surrounding the ERA,
which have been so carefully constructed about its
detrimental effects. ‘ :

The members of the Lawrence Women's Political Caucus

are quite proud of the fact that we are citizens of

the state of Kansas. We are proud of our state's history
and it's progressive attitude towards full citizenship
for everyone. '

Wé urge recognition of the fact that the ERA affects
not just women's rights but all human rights. - Henry
Blackwell, in 1853, said, "I am the son of a woman and
+he bSrother of women. I know that this is their cause,
but I feel it is mine also. Their happiness is my
-happiness, their misery, my misery. The interests of

the sexes are inseparably connected.”

Rescind the ERA? We urge you to consider the tragic
error of the passage of House Concurrent Resolution
2009.




STATEMENT
by
Clyde Schinnerer
Scott City, Kansas

at the hearing of the
Committee on Federal and State Affairs
Topeka, Kansas
February 5, 1975

concerning
HCR 2009, a reseclution to rescind HCR 1155, concerning
the Equal Rights Amendment (ERA)

* %k %k % %k

Mr. Chairman, my name is Clyde Schinnerer of Scott City, Kansas,
where I own and operate a farm, and I am appearing to urge this
committee's support of HCR 2009, a resolution to rescind HCR 1155.
I believe the ERA has many inherent dangers that most people have
not considered; only now the people who would be affected are be-

ginning to understand the magnitude of what is being proposed.

One very serious matter would be the continued separation of church

and state. There sre many religious bodies who still adhere to the

Biblical doctrine that only men are to be preachers and elders.

(1 Timothy 2:11, 123 3:23 Titus 1:5, 6). It would be a vielation
of the principle of church and state and certainly this proposed
hmendment would take precedence over any previous amendments that
Conrlict with it. Senator Sam Ervin, Jr., former U.S. Senator and
noted constitutional attorney said, "The most recent Censtitutional
Imendment takes precedent over all other sections of the Constitu-~

tion with which it is inconsistent.™
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Certainly, we don't want the women of our great land to be mis-
treated, denied their proper rights, and to not have their rightful
place in the human race. But let's look closely. What inequities
in the laws are céusihg abuse to women in Ksnsas? If the proponents
of ERA can name even as mahy as five inequities in the laws, let's
change those laws rather than giving the Federal Government juris~
diction in family affairs. Laws such as the Civil Rights ACt of
1964, The Equal Opportunities Act of 1972, and many others give
protection against discrimination at all levels. If the ERA is
ratified and becomes a part of the Constitution it will eliminate
many of the privacy protection laws we now have. Sexual discrimin-
ation will be just as illegal as racial discrimination. Let the
first man be thrown out of a ladies restroom and the court will have
to decide that he cannot be discriminated against. Let me quote
from the Dan Smoot Report, March 13, 197%, "In many "Civil Rights"

decisions inveolving racial matters, the courts have declared the

""separate but equal' doctrine illegal."

Let me point out to you that the ERA will take away states rights,
Kansas and all the other 49 states, in equality rights and gives

them to Congress. The States will forfeit all rights of legislation,
giving Congress a "blank check" in legislating laws to implement the |
Anendment and the Supreme Court sole authority to interpret those
laws. We find there were no qualifying statements given when Congress
passed the ERA on March 22, 1972. MERA is much like a single broad-
spectrum drugh with uncertain and unwanted side effects as oprosed to

a specific pill for a spgcific ill." Paul Freund, Harvard Civil

Rights-Civil Liberties Law Review, Vo. 6., No.2, March 1971.
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Those proponents of ERA are pressing the issue that a State Legis-
lature cannot rescind their ratification and yet are working very
hard to get states to ratify who have already rejected the Amendment
as Oklahoma did just tﬁo weeks ago. Their's is a double standard.

There is nothing in the U.S. Constitution or any Federal or State

laws, or any decision of the U.S. Supreme Court which denies this

right to a State Legislature. ERA proponents often cite the 1hth
Amendment in their claim that it is illegal for State Legislatures
to rescind a previous ratification. However, no one who knows
anything about the history ef the ratification of the 1%th Amend-
ment could possibly cite it as a legal precedent for anything.

The Coleman v, Miller case (1939) is often times referred to but

- here the action was the other way. Kansas had rejected the pro-
posed child-labor Amendment to the U.S. Constitution and then 1L
years later ratified it. It was held then that this was illegal and
given to the Supreme Court for decision. They muddied the water
somewhat, but the ultimate decision was that the Kansas Legislature

could reverse itself and change its mind after it had previously

acted on ratification of a Constitutional Amendment. Most Supreme

Court Justices, when handling the case of Coleman v. Miller in

1939, felt: (1) that they had no right to handle the case because

it involved a political question outside the Jurisdiction of federal
courts, (it has always been consistent in its position that the
amending process is a "political question', not subject to "judicial
interference"), (2) that as long as a proposed imendment to the
Constitution is pending - not having been ratified by three-fourths
of all State Legislatures - a State Legislature can change its

mind about ratifying or rejecting the proposal.
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In conclusion, let me point out that this country has always set
its women in high esteem. Wars have been fought, prairies and
forrests tamed to provide for their wives and children.  We

don't want our women fighting cur wars for us. As all of you men

know who have lived in an all male environment, we don't want our

women subjected to such conditions. Thank you.

Please notethe attached sheet showing that distinguished guthorities

oppose ERA.
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When the Amendment was before Congress, I triea\
in every way I knew how to convince the Senzte that this
legislation should be amended to preserve protective
legislation passed for the benefit of women; to require
fathers to be responsible for family support; to exempt
women from the draft and combat duty; and to preserve
right-to-privacy laws and criminal laws for sex offenses. I
deeply regret I was unsuccessful in my efforts and the
Amendment passed the Senate unchanged.
“My view that the ERA is the most destructive piece of

legislation to ever pass Congress still standsand I a
-hopeful that it will be defeated in the states.” /
Senator Sam J. Ervin,dr.
" "United States Senate

“I do motwish to see -- and to vote for -- Mtituﬁonal
amendment ich would requi women to be
equally obligated with their husbands to support the
family, even though millions of women may choose to do
$0: 0 3
“I cannot in good conscience support a proposal to
take away from all women the protections which reason-
‘able men and women consider reasonable protection for
women.”

Congresswoman Lecnor K. Sullivan,
United States House of Representatives

" “Not only would women, including mothers, be sub-

J
V ject to the draft but the military would be compelled to

place them in combat units alongside of men. The same
rigid interpretation could also require that work protec-

“tive laws reasonably designed to protect the health and
safety of women be invalidated; .. .in some cases it
could relieve the fathers of the primary responsibility for
the supportofeven infant children, as well as the support
ofthe mothers of such children and cast doubt on the val-
idity of the millions of support decrees presently in exis-
tence.”

U.S. House Judiciary Committee Report,

. No. 92-359, July 14, 1971

“In all the swirling arguments and differing interpre-
tations of the language of the proposal, there has been
very little thought given to the triple role most women .
play in life, namely, that of wife, motherand worker.
This is aheavyrole indeed, and to wipe away the sustain-
ing laws which help tip the scales in favor of women is to
do injustice to millions of women who have chosen to
marry, to make a home, to bear children, and to engage in
gainful employment as well.. .. Irefuse to allow the
glad-sounding ring of an easy slogan to victimize mill-

ions of women and children.”

Congressman Emanusl Cellar,

United States House of Representatives

'

V' “That the proposed Equal Rights Amendment would
- op

en up an era of regrettable consequences for the legal
status of women in this country is highly probable. That
it would open up a period of extreme confusion in con-
stitutional law is a certainty. ... The Amendment ex-
presses noble sentirents, but I'm afraid it will work
much mischief in actual application. It will open a
Pandora’s box of legal complications.” )

Professor Pavul Freund,
Harvard Law School

Distingiished-Authorities Oppose ERA

“The so-called Equal Rights Amendment. . .is lurgely

\ misrepresented as a women’s rights amendment when in

\fact the primary beneficiary will be men. I am opposed to
lits approval.”
i _ Professor Philip B. Kuricnd,
j University of Chicage Law School

“Is the Equal Rights Amendment to be the Tonkin
Gulf Resclution of the American social structure? ... I
would predict that the Equal Rights Amendmentand
many ot the other goals of its proponents will bring social
disruption, unhappiness and increasing rates of divorce
and desertion.”

Dr. Jonathan K. Pincus,
Professor.of Neurology,
Yale Medical Schoel

The Equal Rights Amendment “would minimize legal
reinforcement of cultural mores supportive of family life,
tend to degrade the homemaker role, and support
economic development requiring women to seek
careers. Plato’s concept of common women and common
children (public child care is implied by degrading the
homemaker role) may not be far away. It seems
clear that a cultural revolution of proportions beyond the
ken of the proponents of the Amendment is implied.”

: Professor Arthur E. Ryman, Jr.,
Drake University

“Only those who are ignorant of the nature of law and
of its enforcement and regardless of the intricacies of
American constitutional law, or indifferent to the exact-
ing aspects of woman’s industrial life, will have the naiv-
ete or the recklessness to sum up woman’s whecle posi-
tion in a meaningless and mischievous phrase about
‘Equal Rights’.” : :
Justice Felix Frenkfurter,

New Republic Magazine

“In the beginning of mining, there were women down
in those mines and children. ...We gotthe women and
children out of the mines, you know. ...I've been
against the Equal Rights Amendment always ... The
core of activist support for the ERA comes from middle
class white women, but passage of the ERA would en-
danger the hard won rights of working women -- both
black and white.” .
Dr. Margaret Mead, Anthropaiogist,

Columbia University

“Use of the law in an attempt to conjure away ail the
differences which do exist between the sexes is both an
insult to the law itself and a complete disregard of fact.”

Professor Bernard K. Schwartz,
New York Univorsity Law School

“I call the Equal Rights Amendment the {iftin” and
totin” bill. More than half of the black women with jobs
work in service occupations; ifthe Amendment becomes
law, we will be the ones liftin’ and totin’, so passage of
ERA is not our first priority.”

Jean Nobie, Execuiive Director,
National Council of Negro Women.

/
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TESTIMONY AT HOUSE FEDERAL AND STATE AFFAIRS COMMITTEE
TOPEKA, KANSAS February 5, 1975

By: Helen T. Foresman (Mrs. LeRoy F.)
2825 North 56 Street
Kansas City, Ksnsas 66104

I am president of the Archdiocesan Council of Catholic Women, Kansas City in
Kansas, a federation of the Catholic women®s organizations in this Archdiocese
which encompasses 21 counties of Northeast Kansas; representing approximately
30,000 concerned women for the rights of others.

Today as a representative of this Federation I wish to express our support for
House Resolution No. 2009, rescinding Kansas's ratification of the Equal Rights
Amendment. ‘

For the 50 years we have been organized in Kansas, our members have supported
issues and laws for the advancement and protection of each individual regardless
of sex, race or creed, and with this dedication we are concerned for each ones
welfare, ‘

Believing God created each individual person equal and that we have a duty to take
an equal responsibility in this world; believing that the family life structure

as we know in our culture is most vital to our eivilization, our concern among
many other aspects of the Equal Rights Amendment is the drastic and insidious
changes which will be wrought by this Amendment on the family life in these
United States.

Paul A. Freund of the Harvard Law School speaking to the fact that laws concerning
women would become a constitutional issue to be resolved by the Supreme Court of
the United States said "The range of such potential litigation is too great to be
readily foreseen, but it would certainly embrace such diverse legal provisions as
those relating to widow's allowance, the obligation of family support and grounds
for divorce, the age of majority and the right of annulment of marriages, and the
maximum hours of labor for women in protected industries. Not only is the range of
the amendment of indefinite extent, but even more important, the fate of all this
varied legislation would be left highly uncertain in the face of judicial review.
Presumably, the amendment would set up a constitutional yardstick of absolute
equality between men and women in all legal relationships.”

One area we might consider is: Social Security benefits. When we wipe out the law
that the husband must support his wife, then she has no right to collect Social
Security benefits on his earnings. Certainly, when each person is treated equally
regardless of sex, women will be the clear losers.

In the some forty years Social Security has been inexistance we have seen changes,
but it remains the fact women are protected - recognizing the dignity and worth
of the woman who makes her career in the home.

In writing the Social Security Act, since we in the United States had never had
such’ a plan, the authors locked to several foreign countries, Germary particularily,
for study and consultation before writing this legislation. Today looking at
another foreign country whose men and women enjoy equality -- freedom of equality;
women, the freedem of equality that she must place her children in a day care
center and work in the chosen - government chosen career; freedom of equality

to chose the type work one engages in so long as it is the govermment's wishes;
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freedom of equality that women engage in all types of labor which we in our
culture consider in the realm a man's work. As the niece of one of the Social
Security authors, it seems to me we have the example of equality of the sexes
in that foreign country and I feel sure we do not wish to pattern our lives
and laws after them.

A Professor of Neurology at the Yale Medical School, Dr. Jonathan Pincus, concerned
about the amendment's removal of a husband's responsibility said, "It seems to me
that the removal of legal responsibility from a man for supporting a family, giving
the family a name and protecting his daughters from the sort of influences the

U. S. Army might have in store for them before marriage is likely to have some
effect on the manner in which men relate to their wives and children and vice
versa; those traditional ties will be weakened."

We feel a solid happy family life is the foundation of mental health and happiness
and see the Equal Rights Amendment bringing social disruption, unhappiness and
increasing rates of divorce and desertion. Weakening of family ties also leads to
increased rates of alcoholism, suicide and sexual deviation.

At the present time we all are concerned about these prot - ms which exist in our
society and I do not believe we wish to release a Pandora’s box which would further
nurture thesxe.

When God created men and women, He made physiological and functional differences
between them. These differences confer upon men a greater capacity to perform
arduous and hazardous physical tasks. This does not imply that either sex is
superior to the other. It simply states the all important truth that men and
women complement each other in the relationships and undertakings on which the
existence and development of the race depend.

The former Senator from North Carolina, Sam J. Ervin, Jr stated, "From time whergof
the memory of mankind runneth not to the contrary, custom and law have imposed
upon men the primary responsibility for providing a habitation and a livelihood
for their wives and children to enzble their wives to make the habitations homes,
and to furnish nurture, care and training to their children during their early
years. hge J1

"In this reéfecé, custom and law reflect the wisdom embodies in the ancient
proverb that God could not be everywhere, so he made mothers. The physiological
and functional differences between men and women constitute the most important
reality. Without them human life could not exist. For this reason, any country
which ignores these differences when it fashions its institutions and makes its
laws is woefully lacking in rationality. Our country has not thus far committed
this grievous error."

Time does not allow a review of many of the ramifications and inherent dangers to
men's and women'’s rights in the Equal Rights Amendment. We would request you
give serious consideration to.the task at hand and would request you to adopt
House Resolution 2009.

Thank you.



