MINUTES OF THE HOUSE COMMITTEE ON FEDERAL, AND STATE AFFATRS

Held in Room _510=S | at the Statehouse at — 2:45 x%%/p.m., on ___February 26 , 1975

All members were present except: Mrs, Matlack, who was excused.

The next meeting of the Committee will be held at 2:45 _ x3in./p.m., on February 27 1975 .
These minutes of the meeting held on 19 were considered, corrected and approved.
WM__
' ! Chairman

The conferees appearing before the Committee were:

Mr. Robert Tilton, Kansas Sheriffs' Association

Mr. Don Rupert, Kansas County and District Attorneys' Ass'n,

Mr. Vincent DeCoursey, Kansas Catholic Conference

Mrs., Darlene Stearns, Kansas Council of Churches

Mr. Ira Kirkendoll, Public Defender's Office

Mr, Bill Arnold, President of the Kansas Council on Crime & Delinguency
Rep. Ron Hein

The meeting was called to order by the Chairman who stated that he
had been requested to take action on Executive Order #7. It was moved
by Mr., Morris and seconded by Mr. Ungerer that it be approved, and a
Resolution be introduced approving same. Mr. Rodrock stated that he
wished he had more facts before voting. The Chairman agreed that Mr.
Rodrock was perhaps absent when the Committee went through the Governor's
budget message and discussed the proposal in detail. Mr. Rodrock stated
he felt the committee should have some idea of how much more efficient
this operation would be. Upon vote, motion carried by a majority with
Mr. Rodrock abstaining.

The Chairman stated the next order of business was HB 2472, and it
was moved by Mr. Marshall and seconded by Mr., D. Miller that the bill be
reported adversely. Because a hearing was scheduled and individuals on
hand to be heard, the Chairman ruled the motion out of order.

The Chairman introduced Mr. Robert Tilton, who spoke in support of
the bill, and explained that while very few individuals are in favor of
this legislation because they want revenge, never-the-less, it is the
law enforcement people who see what happens to the victim, picks up the
pieces and tries to console the family. He testified that in cases where
individuals have been sentenced to life, there is really nothing to lose,
and they feel they have a license to kill; and in fact do kill other
inmates, guards and staff.

Mr. Don Rupert stated that Mr. Tilton had covered much of what he

had expected to say. He explained that he does not represent 100% of

the prosecutors because there are some who are opposed to the death

prenalty, but that he believes the death penalty is indeed a deterrent

and prevents crimes against society. He suggested that the Committee

should consider extending the penalty to life without eligibility for

parole in the event the Supreme Court rules the death penalty unconstitutional.
Unless specifically noted, the individual remarks recorded
herein have not been transcribed verbatim. Individual re-
marks as reported herein have not been submitted to the

individuals appearing before the committee for editing or
corrections.
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Mr. Marshall inquired if this legislation would eliminate plea
bargaining, and Mr. Rupert stated he believed plea bargaining would be
even more prevalent. Mr. Robert Tilton stated that plea bargaining
serves a good function in the system and he didn't see where this bill
would prohibit that.

Mr. Vincent DeCoursey appeared in opposition to the proposal. See
printed statement. Mr. Tom Slattery inquired if Mr. DeCoursey purported
to speak for all of the Catholics in the four diocese in Kansas, and Mr.
DeCoursey agreed that he probably did not.

Mr. Ira Kirkendoll stated that he is a Public Defender here in Topeka,
but was appearing and speaking for himself, in opposition to the bill.
He stated that in Shawnee County about 90% of the cases are plea bargain-
ing situations; that he believes this bill would cause plea bargaining
even in the case of innocent people because they would not want the death
penalty and would not necessarily have conficence in the courts. He
testified that he thinks it is illogical to not make the bill universal;
that with regard to executive clemency, he feels the people have had
enough of this in recent months.

Mr. Bill Arnold stated that although he appears for the Kansas Council
on Crime and Delinquency, he teaches at Kansas University. He stated he
is in opposition to the proposal because it deals with a form of legis-
lation which the Supreme Court has spoken to, and if the 8th Amendment
means anything, this would be cruel and unusual punishment. He states
that one of his concerns is that there is no assurance that sentencing
patterns would be consistent. See printed statement. He expressed the
opinion that this legislation would not be very helpful because most
police officers would be killed during a riot or disturbance and it would
be impossible to determine who had done it. Mr. R. Miller inquired how
many law enforcement officers had been killed under those circumstances
in recent years, and Mr. Arnold stated he didn't know. Mr. Reeves
observed he couldn't think of a single case where the murder of a law
enforcement officerzhad occurred in a riot situation.

Mr. J. Slattery inquired about the cases where law enforcement officers
have interviewed murderers, and the criminal has indicated he would never
have committed the crime if the death penalty had been in effect. Mr.
Arnold stated he didn't think this testimony was necessarily reliable;
that he believed the criminal never expected to be caught.

Rep. Ron Hein testified in opposition to the bill, and stated he
believed most criminals don't take the penalty into consideration. He
testified that he does not believe the death penalty is a deterrent,
and said that there are too many cases to cite to the contrary. He
stated that he has sympathy for the victim, but urged the committee to
think of a possible situation where an individual intended to kill a law
enforcement officer and accidently killed an innocent by-stander. He
stated that then the criminal would get a different penalty than if he
had killed the officer.

Mrs. Darlene Stearns, Kansas Council of Churches, offered a printéd
statement in opposition to the bill.

The meeting was adjourned.



By Richard Heod
A Member of the Sla#f

One of the most vocal pro-
ponents of capilal punishment
in Kansas, (he Wyandotte
County dislrict altorney, has
renewed his call for reinsiat-
ing the death penalty in the
state,

Nick A. Tomasle, Wyan-
dotte County district atterney,
lasl week wrole lo James
Rearden, executive director of
the Kansas County and Dis-
{rict  Allorneys’ Association,
urging the organization to
push for legislation to rein-
sieie the death penalty in
Karsas,

The U.S, Supreme Court on
June 29, 1972, struck down
laws allowing capital punish-
ment, ruling that the death
penalty gave so much discre-
tion to those who imposed it
that it was “ecruel and
unusual punishment” in viola-
tion of the #th Amendment,
The high court did not impose
an absolute ban on the death
penally, however, and since
the ruling 28 states have rein-
stituted capltal punishment as
punishment for specific
crimes,

In his letter to Reardon, To-
masic suggested the new Xan-

.. sas capital punlshment law be

modeled on the California sta-
tute which became effective
Jan, 4,

The California law permits
the death penally to be im-
posed following a separate
sentencing hearing after a de-
fendant has been convicted
of:

O Intentional murder “for
hire” or hy “contract,”

6 Murder of a peace offi-

NICK A, TOMAS!IC

cer In the performance of s
duties,

© Murder of a witness to a
crime to prevent his testi-
mony against the perpetrator.

® Willful, deliberate and
premeditaled murder during
the commission of a rohhery,
kidnaping, forcible and violent
rape, sexual abuse of a child,
burglary with an intent to
commit larceny or rape,

® Committing one or more
previous first or second-de-
gree murders,

The California law specifi-
cally prohibits imposition of

the death penalty for anyone

less than 18 years old at the
time a crime is commilted or
for anyone who was mot pre-
sent during commission of
acls leading to a victim's
death.

Tomasic said he and other
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prosecutors last year urged
legislators to pass a law rein-
stating capital pimishment.
He said he understood a bill
prepared last year by the
Kansas prosecutors and a bill
prepared by the Kansas attor-
ney general died in a Kansas
House commiittee.

A Republican-sponsored bill

containing similar provisions
was killed in the Kansas
Senate, Tomasic said,

‘A proper death penalty
has a place in a legal system
as punishment,” Tomasic said
in an interview explaining his
view on the death penalty, “I
am convinced that the death
penalty as punishment. for a

. scelect few crimes is a deter-

rent to persons who might
commit those crimes. For ex-
ample, I'm told there is an
inmate at the Kansas Stale
Penitentiary at Lansing who
hus killed three or four men
in prison, Since he is already
serving a life sentence, he ap-
parently believes he has noth-
ing to lose.”

The prosecutor sald he is
aware of the natlonal debate
on the effectiveness of capital
punishment as a deterrent to
crime, but he said he has wit-

enalty
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nessed incidents which prove !
that defendants genuinely res- ;
pect the death penalty,

One such case occurred ina
muarder trial in Wyandotie
County Distriel Court betfore
the U.S. Supreme Court ,
struck down the death pen- !
alty, he said. A defendant
pleaded guilty after listening -
to Tomasic question prospec-
tive jurors on their ability to
return the death penally,

Had the death penally been
imposed in a California mue- .
der case, a Kausas City, Kan--
sas, lcen-ager might still be
living today, Tomasic said.
Ho referred to the 1972 mur-
der of a' convenicnce store
clerk in Kansas Cily, Kansas,
by a man who had just been
released from a Calilornia
prison after being paroled on
& murder conviction,

While he dis adamant in s
support of the death penalty,
Tomasic concedes the officia) *
favm of execution in Xansas—
hanging—could be consideved |
Barbarie. I think execution

. painless than hanging,” he |

said, “bul I definitely believe |
we nheed a death penally of
sormae sort." ;

\

%
should be quicker and more | .
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 WHITE COLLAR CRIME BOOKLETS:

- A new booklet on white collar crime, published by the National Chamber of Commerce,

5 is available at no charge through the National District Attorney's Association., A

! minimum of 100 copies must be ordered, To order, write the National District Attorneys
Association, 211 E. Chicago Avenue, Suite 1515, Chicago, I1linois 60611,
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N The Deterrent uffect of Capital Punishment
: ceewvWilliam K. Arnold

1. The rationales for capital punishment and punishment in general ,

We generally give one or more of the following reasons for punishing people for
crimes:

A. Hehabilitation. Obviously, this can not be a reason for capital punishment.

It is, however, a reason for not execubing all murderers, for, on the average,
they do not commit additional offenses. A California study showed, for example,
that only 16% of the convicted first degree murderers violated their parole, and
only a total off 2% were subsequently convicted of another felony. Violators

of parole after conviction for other of fenses vary from 20% for rape to well
ovar twomthirds of the total paroled for most property offenges. (Johneon,
19685 Li52)

B. Incapacitation. This certainly cen be a reason for capital punishment, but the
problem is that the incepacitation is irreversible. The numerous studies of
erroneous convictions

. . . contain a sufficient number of solidly documented reports on actual
executions of innocent persons to make the questioning of the real risk
in this respect hardly a tenable position. They contain, further, a large
number of cases which show to what degree life imprisonment, because of
the time element involved and because of the continued interest in the
vietim which such 1life terms safeguard, permibs. the discovery of errors
in convicting a person of a capital crime. They show, finally, that the
sources of errors in judgement are frequently the same whether the ervor

has led to an actual execution or to a life sentence. Thus, they dispel

the notion that errors may have occurred in the past but do not occur in the
present, and also the notion that though errors might occur in the cases of
sentencing a person to‘a life term they do not occur in the cases of ”
actual execution. (Pollack in Sellin, 1967: 209-210)

C. Revenge. Although we do not give this as a reason for capital punishrent in

5 modern societies, it may be our real reason for keeping it.

| If, therefore, there is a desire to maintain the death penalty, let us at

least be spared the hypocrisy of a Jjustification by example. Let us be

frank about that penalty which can have no publicity, that intimidation

which works only on respectable people, so long as they are respectable,
wnich fascinates those who have ceased to be respectable and debases or
deranges those who take part in it. . . . Let us call it by the name which,
for lack of any other nobility, will at least give the nobility of truth, and
let us recognize it for what it is essentially: as revenge. (Camus, 1960: 197)

D. Deterrence. The most important question about deterrence is, of course, whether
or not having cpital punishment available reduces the indidence of crimes made
capital. Nearly all the evidence on this matter is on the effect of having
captial punishment available to deter murder.

II. Making murder a capital offense has no effect on the homicide rate.
A. Making murder a capital offense has no effect on the overall homicide rate.

Study type 1. Comparisons of contiguous states with and without capital punishment
Homicide rates were compared fdr six different sets of three contiguous states,
at least one of which did not have capital punishment for all or part of the
period 1920-1963. No significant differences were found between the homicilds

rates in the states with and without capital punishment. (Sellin, 1967: 136-137)

Study type 2. Comparison of rates in states when capital punishment is. abolished
or instituted

Eleven such studies have been done. For example, the average number of
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murders in Colorado during the five years before abolition of capital
punishment was 15.h; during the five years of the abolition of capital
punishment, the average was 18; during the five years after capital
punishnent was re-instituted, the average was 19. The studies show that
there are no significant differences between the periods in which capital
punishment is and is not available. (Knudten, 1970: 627-629

Study type 3. Comparison of rates before and after executions.

Two studies were conducted in Philadelphia and one in Chicago. They show that
the homicide rates do not change materially after executions, regardless
f the noteriety or news coverage of the executlons. (Sutherland and Cressey,

1970; 331-333)
Making murder a capital offense has no effect on the homicides of police officers.

A ocuestionneire study was conducted asking police departments in states with

and without capital punishment about police officers killed in line of duvy
from 1919-1954. For the entire psriod studied, the homicide rate of policemen
in the states with capital punishment was 1.3 per 100,000 population in the
states; in the states without capital punishment, the comparable rate was lower,
1.2, For the period 1961-1963, the numbers of policement killed in line of

duty was compared with the numbers of policemen. In states with capital punish-~
ment, the rate was 1.328 per 10,000 policemen; in stales without capital punish-
ment, the comparaeble rate was slightly lower, 1.312.

Making murder a capital offense has a minimal effect on fhe safety of staff

and inmates in prisons.

Study 1. Comparison of staff safety when murderers are and are not executed.

While murder is a capital offense in Canada, the proportion of those convicied
whose sentences have been commuted to life imprisonment has varied consider-
ably. As the proporiion of all convicted murderers wno were executed decreassd
from TL.9% for the 1930-1939 period to 12.8f% for the 1960-1965 period, the
frecuency of killing prison guards has remained the same, (Akman in Sellin,

1967: 161-168)

Study 2. Comparisons of staff and inmate safety in states with and without
captial punishment

Questionnaires were sent to prisons in the United States asking about assaults
on staff and inmates in 1965. Six states with capital punishment reported they
had had no assaults during the year; four states without capital punishment
reported no such assaults. The rate of persons committing these assaults in
states with capital punishment was 38 per 100,000 inmates, while the comparadle
rate in states without capital punishment was 68 per 100,000 inmates. The
chances are about nine out of ten that this is a '"real® difference showing

that the states with capital punishment had a lower rate of homicides in
prison. (data on assaults and attackers taken from Sellin, 1967: 15L-160;
rates computed by the author)

Study 3. Opinions of prison wardéns about the deterrenteffect of capital punish-
ment. :

A survey of wardens in the mid-fifties showed that 89% of those answering -
did not feel that capital punishment was a deterrent for murder, and 92% said
they did not think murderers considered the consequences of their criminal acts.

(Thomas, 1957: 2ub).
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TESTIMONY

VINCENT DeCOURSEY ‘ .
EXECUTIVE DIRECTOR, XANSAS CATHOLIC CONFERENCE

Re: House Bill # 2472 ,
Federal and State Affairs Committee
House of Representatives

February 26, 1975

The United States Catholice Conference has officially
gone on record as being opposed to Capital Punishment. The
Kansas Catholic Conference concurs with and supports this
position,
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