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June 24, 1975

The meeting was called to order at 10:05 a.m. by the
Chairman, Senator Wesley Sowers, who summarized the problems of
medical malpractice. He referred to a study done by the Legic-
lature in 1971, and bills relative to the medical malpractice
problem introduced during the last session of the legislature.
He informed the Committee that Fletcher Bell, Commissioner of
Insurance, is doing an in-depth study which, along with re-
commendations, should be available in August.

The meeting was turned over to the Legislative Research
Department staff, who gave an overview of the issues, discussed
factors leading to and contributing to the problem; presented
statistics which put the problem in perspective; and explained
the points of view of the medical providers, the insurance industry,
the bar, and the consumer -- including third party payees. (See
Attachment No. A).

Staff pointed out that it is not clear that the problem
has reached crisis proportions in Kansas. There is not a lot of
hard data available. The best study is probably the one commissioned
by the Secretary of HEW in 1971, and this is the report which staff
will be using, even though it is some years out of date and national
in scope.

In clarification, staff explained that the term "open-
ing claims file" means that a person has reported to the carrier
that a claim may be filed, that there is talk that a claim may
be filed, or a claim is filed or action started.



Committee members were given a summary of recommenda
tions from the study commissioned by the Secretary of HEW (Attacn-
ment No. B). Copies of the complete study will be available for
loan from the Legislative Research Department.

Studies are currently being conducted to update the
1971 study, Committee members were asked to make copies of any
new data they receive for distribution to the other members.

The medical malpractice bills introduced during the last
session were summarized:

Requires that the amount of money asked for
in a pleading be stated as over or under
$10,000, rather than listing an actual amount.

S.B. 354

S.B. 356 - Reduces the discovery period from 10 to 4
years.

S.B. 433 - Creates an arbitration panel to be appointed
by the district court - the arbitration panel's
decision is to be binding.

S.B. 483 - Provides medical malpractice coverage for
students in the K.U. School of Medicine during
the time they are assigned outside of the
Medical Center. An item for this was put in
the adopted budget and the state is now advertis-
ing for bids. The recent ruling regarding
governmental immunity affects the need for this
coverage.

|

H.B. 2008 - Extensively amends the Kansas Healing Arts
Statutes and includes recommendations regarding
licensing, continuing education requirements
for chiropractors only, and authority to take

disciplinary action other than complete re-
vocation of license. '

" §.B. 353 - Enacted by the 1975 Legislature, S.B. 353
require that insurers who provide medical
malpractice coverage report claims, settle-
ments and awards to the Commissioner of In-
surance in order that we will have data on
which to base decisions.

Attention was called to the Trial Lawyers Association's
publication, Trial, for May-June, 1975, which is devoted to the -
problem of medical malpractice. The Kansas Trial Lawyers Associa-
tion will provide copies of these for Committee members.

Committee members were given copies of an article from
the Journal of American Insurance, Vol. 51, No. 1 (Attachment No. C)
and a copy of an article which appeared in the Topeka State Journal,
June 5, 1975 (Attachment No. D). :

Some persons are advocating a no-fault approach and
others a system similar to travel insurance.

In discussion the following points were made:
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There is some concern that if the decisions of panels
are binding, the right of a person to trial by jury is denied.
An alternative is to have a screening panel whose decisions are
not binding, but whose proceedings are available to the court.
All professionals who appear before the panel would appear before
the court if asked to do so.

In some states a patient must file an action in order to
obtain access to his medical records to determine if he has a
justifiable claim. The feeling was expressed that a person
should not have to go this far to gain access to his records.

Family practitioners, especially in rural areas, may
be placed in Class IV or V of insurance company risk categories
because they perform several different functions which make their
rates higher. A suggested alternative was to classify doctors
according to their malpractice experience.

Although there is some feeling that doctors may settle
out of court because of pressure from insurance companies, there
seems to be no factual data to confirm this.

There is some indication that group practices are hav-
ing difficulty acquiring insurance, although individual prac-
titioners are not.

Some court decisions have extended the responsibility
of the hospital to include all people working in the hospital,
‘which makes them more vulnerable to malpractice claims.

There is some concern that insurance rates are based
not only on experience but on investment losses of the company.
Statistics from New York were quoted showing a large margin
between premiums collected and losses paid during a specific
time period. Although other factors need to be taken into account
- the amount of reserves required by state law, overhead costs of
handling and dispensing of claims, for which information is miss-
ing - the margin does raise questions.

The American Hospital Association is considering develop-
ing a group plan for member hospitals.

A court can reduce or increase the amount awarded by a
jury. However, to acquire information regarding such instances
would necessitate going through the records of the courts in
each county.

Staff was asked to keep the Committee informed on any
federal legislation that will require enabling legislation at the
state level. Staff reported that the prevailing attitude seems
to be that the federal government should not be involved.

If Committee members know of anyone who wants to appear
before the Committee, the Chairman asked that they nctify him,

The meeting was recessed for lunch.



Afternoon Session

The Revisor of Statutes' Office staff discussed the
meaning of malpractice in a legal sense. Malpractice is defined
as consisting "of a negligent or unskillful performance by a
physician of duties which are devolved and incumbent on him be-
cause of his relations with his patients or of a want of proper
care and skill in performance of a professional act." Although
generally malpractice arises because of negligence, it may re-
sult through lack of skill or neglect to apply skill possessed,
and it may be either intentional, willful or with criminal in-
tent.

Legal negligence exists when the following elements
are present: (a) a person has a legal duty or obligation to
conform to a certain standard of conduct to protect others against
unreasonable risks; (b) the person fails to conform tec that
standard; (c) the person's conduct is so closely related to the
resulting injury that such conduct can be said to have caused
the injury - to have been its proximate cause; and (d) actual
damages result from the conduct.

The courts, in determining objective criteria for judg-
ing conduct in negligence cases, have established the standard
of a reasonable or prudent man -- a person is supposed to do what
a reasonable man would have done, and not to do what he would not
"have done.

In negligence cases, the plaintiff bears the burden of
. proof, but need only establish the truth of his claim by "a
preponderance of the evidence'.

As determined by the Kansas Supreme Court, a physician
must possess that reasonable degree of learning and skill
ordinarily possessed by members of his profession and of his
school of medicine in the community where he practices or similar
communities, having due regard for the advance in medical or
surgical science at the time, and that he will use such learning
and skill in his treatment of the patient with ordinary care and
diligence. Where two or more courses of action may be pursued,
the physician is required to use his best judgment. No civil
liability arises based solely on bad results or if bad results
are dueto a cause other than the physician's treatment. These
same principles apply to diagnosis.

While a physician is not liable for arbitrarily refus-
ing to render professional services, once initiated, the Kansas
court has held that "the relationship of physician and patient
continues until it is ended by the consent of the parties, re-
voked by the dismissal of the physician, or until his services
are no longer needed. Under certain conditions a physician has
the right to withdraw from a case.



The Kansas court also has recognized the general rule
that a physician may specifically contract for a particular re-
sult. In such cases, negligence does not have to be proved.
Damages are based on a breach of contract.

In regard to informed consent, Kansas has adopted the
rule that "in the absence of an emergency a physician has a legal
obligation to make a reasonable disclosure to his patient of the
nature and probable consequences of the suggested or recommended
treatment, and to make a reasonable disclosure of the dangers

within his knowledge. . . But the duty of the physician is limited
to those disclosures which a reasonable medical practitioner would
make under the same or similar circumstances.'" This is not ex-

tended to infinitesimal, imaginative or speculative elements.

In Kansas the mature minor doctrine has been established
- by the courts.

In Kansas a physician is liable for the negligence or
malpractice of another physician acting as his agent, employee
or assistant -- those under his control whether or not that
control is exercised.

The Kansas Court has established the following rule
‘relative to the doctrine of res ipsa loguitur: it has applica-
tion ""to those situations in which the injury results from an
unusual occurrence, not ordinarily found where the services per-
formed followed the usual procedure of those skilled in that
particular practice, provided a layman is able to say as a matter
of common knowledge and observation, that the consequences of
professional treatment were not such as would ordinarily have
followed if due care had been exercised." '

The Revisor of Statutes' 0Office staff also discucssed

the limitations on actions in civil procedure cases. (Attachment
No. E).

In answer to a question regarding the responsibility
of the anesthesiologist, it was explained that he probably has
some responsibility to indicate risks to the patient, and
ascertain what the surgeon had told the patient and whether that
information was accurate. The surgeon, likewise, needs to tell
the patient about the anesthesia and its risks.

The staff pointed out that a hospital as an entity is
required to show a reasonable and prudent degree of care under
the prevailing circumstances.



Questions were raised regarding the recent Kansas
Supreme Court decision relative to governmental immunity. Gov-
ernmental immunity is divided into two areas: (1) governmental
functions and (2) proprietary or nongovernmental functions. The
Court held that govermmental immunity did not apply in the
latter case. The Court recommended that the legislature pass a
tort claims act.

The Legislative Research Department staff discussed
legislation enacted by other states. Only the eleven states
for which copies of legislation were available for review or where
there was someone with whom bills could be discussed were included.
A summary sheet (Attachment No. F) was distributed.

States discussed were:

Arkansas - (See Attachment No. G)

California - (See Attachment No. H)

Florida - (See Attachment No. I)

Hawaii - Hawaii passed legislation creating a JUA

Indiana - (See Attachment No. J)

Towa - Information relative to the comprehensive
medical malpractice legislation passed in the
last two weeks of the session was received by
phone. It prohibits a statement of the amount
of money asked; spells out conditions of in-
formed consent and limits liability. There is
no arbitration panel, but pending legislation
is being studied this summer with action antici-
pated during the next session.

Maryland - (See Attachment No. K)

Missouri - Missouri enacted legislation giving
authority to doctors and hospitals to form
their own insurance corporation to provide
coverage.

Nevada - (See Attachment No. L)

New York ~ (See Attachment No. M)

Wisconsin - (See Attachment No. N)

Staff concluded its presentation with a summary of pro-
posed federal legislation, including H.R. 6100, Medical Malpractice
Claims Settlement Assistance Act, Congressman Hastings, et. al.;

S 215, National Medical Injury Compensation Insurance, Senators
Inouye and Kennedy; and S 482, Medical Malpractice Insurance and
Arbitration Act of 1975, Senators Kennedy and Inouye. (See
Attachment No. 0). '

In the discussion which followed, it was pointed out
that hearings were scheduled in April on the Hastings bill, but
staff had not been able to determine if they had taken place ox
how extensive they had been. Hearings on the Senate bille have
not been scheduled. 1In all three bills, state participation is
optional.
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Congress has declined to repeal an existing requirement
to establish Professional Standards Review Organizations. There
seems to be an assumption that states are moving toward implement-
ing this requirement. The three previously discussed bills seem
to interject the whole question of quality control at the state
level, by providers themselves, or by groups outside the pro-
fessional groups. '

Concern was expressed over a method of relating informa-
tion relative to a provider's malpractice records to the state
licensing agency or board. There was also a question raised as to
whether or not hospitals might be subject to legal action if they
tried to remove someone from their staff, or if they notified other
hospitals that they did remove a staff person because of in-
competence.

The agenda for June 25 was reviewed and the meeting was
adjourned.

June 25, 1975

The meeting was called to order at 9:00 a.m., by the
Chairman, Senator Wesley H. Sowers.

Fletcher Bell, Insurance Commissioner, discusced the
factors contributing to the medical malpractice problem. He
stated that the Insurance Department has tried to maintain a viable
malpractice insurance market in Kansas and to keep health care
providers, the insurance industry, the legislature and the public
informed of their actions. The Department held a series of meet-
ings with the medical, legal and insurance communities separately
and collectively. Loss prevention activities suggested included:
relicensure; recertification; continuing education requirements;
peer review; a safety program similar to that under workmen's
compensation; a formalized grievance procedure; re-establishing
the personal relationship between doctors and patients; arbitra-
tion; claims review procedure; review of ad damnum clause; review
of contingency fee system; informed consent; discovery period; and
statute of limitations. He stated that each of these areas will
be studied by task forces he is establishing. (See Attachment
No. P). -

Packets of material were distributed to Committee members.
(Attachment No. Q). These packets contained specimens of policies,
a rate filing, medical professional liability insurance uniform
claims report and other information.

Mr. Bell stated he would have at least a preliminary
report from the task forces to present to the Committee on
August 27 or 28.



Mr. Bell explained that under an occurrence policy,
the insurance company covers claims for actions occurring during
the policy period, even though they may not be filed until after
the expiration of the policy. Under a claims made policy, the
insurance company covers only claims filed during the policy
period. 1In Kansas a company offering a claims made policy is
required to offer the professional the option of extended cover-
age for acts which may have occurred during the policy period.
If the professional elects to take the extended coverage, he
pays the premium in three yearly installments.

A claims made policy is not designed to reduce pre-
miums except for the first year, when company exposure is less,
or to reduce payments. It is designed to improve the company's
bookkeeping system to give a more accurate view of money being
paid in and money being paid out.

In answer to a question, Mr. Bell stated that in his
opinion, the Insurance Department has the authority to implement
an assigned risk or insurance pool program. However, this would
eliminate the volunteer market now providing coverage, and it
would also bring companies with limited or no experience into this
highly complex type of liability coverage. Mr. Bell indicated
that he might discuss with the Committee at a later time:
(1) permitting him to approve group policies in the area of medical
malpractice, and (2) the formation of a re-insurance pool to be
financed by private and/or federal funds. He stated he is reluc-
tant to involve the state in the insurance business. However,
since so few companies are currently writing medical malpractice
insurance, he may recommend that consideration be given to forming
a type of pool for excess insurance coverage, and possibly to pro-
viding for some of 'the cost to be covered by state funds. '

Mr. Bell stated he did not have a comparison of the
increase in Blue Cross-Blue Shield rates and medical malpractice
rates, but he could prepare one if the Committee wished.

Annual statement forms filed by insurance carriers
prior to this year included medical malpractice in a genera
category, ''liability other than auto', and did not indicate
what portion of premiums collected were paid out in claims, or
how much money was actually received by the plaintiffs. Some of
this information is available for individual companies through
rate filings which they are required to submit when requesting a
rate change. This latter form, for example, includes premiums
and losses, but not the number of claims made or settlements.
By Kansas law, rates are basically determined by premiums received
and losses paid. This information is received and verified by the
Department of Insurance. Mr. Bell referred to the sample rate
filing in the material distributed. At the request cf the Com-
mittee, Mr. Bell is to furnish copies of the rate filings for the
two companies writing most of the medical malpractice insurance
in Kansas.
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Referring to a Topeka Daily Capitol news story which
stated that 3.1% of malpractice claims are filed seven years
after the act, questions were raised as to whether or not this
represents a significant enough number of claims to justify
company statements that the "long tail" experience requires
changes in the discovery period or in the statute of limitations.
Mr. Bell referred to Table VI in the March 14, 1975 report
(Attachment No. R). He pointed out that any changes made in the
discovery period or statute of limitations for medical malpractice
would be applicable to all types of liability coverage.

Another problem in rate setting is that insurance
companies collect premiums based on the current economy, but
may be paying claims based on the economy ten years from now.

He pointed out that 1974 was a disaster year for insur-
ance companies in the area of liability coverage. Losses also
were incurred in the investment portfolios of insurance companies
because of the bad market. In answer to questions, Mr. Bell
stated he doubted if any agreement in violation of the anti-trust
laws existed between insurance companies, although he had been
unable to broaden the base for medical malpractice insurance in
langas.

Medical malpractice insurance premiums (two million
dollars in 1974), represents only one-tenth of one percent of the
liability insurance premiums collected in the United States.

This means that insurance companies do not need Kansas business
which is not sufficient to be crediteble in establishing rates.
Therefore, companies are allowed to take their Kansas experience
and trend it with the national experience to establish rates.

Other factors affecting rates are loss ratios trended

with jury actions, and a changing economy which has had an effect
on rate increases.

However, as of March, Kansas ranked 37th in medical mal-
practice insurance costs. Mr. Bell stated he felt rates were
still reasonable in terms of the coverage offered, and although
a study had not been conducted, he felt there had been substantrial
rate increases for other types of liability insurance as well. At
the present time availability is more of a problem than the rates
themselves.

Because of limited coverage under basic policies, doctors
and hospitals are finding it necessary to purchase umbrella cover-
age. This latter type policy provides for excess coverage above
the basic policy. The Insurance Department is finding it difficult
to arrange umbrella policies when they are nceded.

In answer to questions raised regarding the classifica-
tion of doctors and the varying rates within a classification,
Mr. Bell stated that rates for a given classification will vary
from state to state because of differences in experience. Rates
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also vary as much as 507 from company to company within a state
and will vary according to the amount of coverage included.

Then, too, the policy could be written by a non-admitted company,
orie not under the Department's control, such as Lloyd's of London.
He stated he would be reluctant to change the classification
system without very good reason.

Questions were asked about the percentage of premiums
which go to the victims. Mr. Bell stated no specific limita-
tion is set by statute governing how much of a premium must be used
to pay claims. A considerable amount of expense, which must be
taken into account, is incurred by companies in defense costs
whether or not a claim is actually filed or made. A reduction
in incidents and the use of a screening panel concept could reduce
this amount. He also stated that although a large enough per-
centage of premiums may not be going to the victim, he is reluctant
to advocate discontinuing the contingency fee system as a solution.
However, if a sliding fee contingency scale could be developed,
he recommended it be given serious consideration by the Committee.

Mr. Bell pointed out that a doctor must give his consent
before a case can be settled. Legally the company can drop him
if he refuses to settle. However, the Insurance Department has
an understanding with the companies that they will not refuse to
renew policies until the legislature has had time to review the
situation and make constructive changes.

Mr. Frank Gentry, Kansas Hospital Association, stated
that their testimony would be in three parts: (1) indication of
the severity of the problem, (2) what those in the health field
can be doing to help solve the problem, and (3) what the Hospital
Association believes the legislature can do towards alleviating
the severity of the problem. Mr. Gentry then discussed the
severity of the problem as reflected in availability of insurance,
increased rates and claim experience of Kansas hospitals (see
Attachment No. §). :

Mr. Gentry stated he would make available for Committee
members a memo from the American Hospital Association, including
a summary and analysis of the American Insurance Association's
Model Temporary Underwriting Association Bill, a Survey of State
Malpractice Activities and a proclamation by Governor Brown of
California (see Attachment No. T).

N

In answer to a question, Mr. Gentry stated that some
companies will write insurance only for hospitals in rural areas.
This is true of the company writing most of the insurance in
Kansas. Staff pointed out this may be due to the fact these are
smaller hospitals with a limited type of service. Mr. Gentry
stated he had not received a satisfactory answer to how national
figures are related to Kansas experience in setting rates. How-
ever, he felt that Kansas hospitals were being overloaded in
terms of their experience.
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The Association is currently gathering information
relative to the most common causes of suits. Hopefully this
will enable them to get material out on preventing suits. This
information will be sent to the Committee.

The American Hospital Association has developed a Bill
of Rights, but there is no indication whether it has been of
benefit. The doctors and hospitals of Kansas issued their own
standards which spoke of mutual responsibility. A copy will be
sent £to the Committee.

In answer to other questions, Mr. Gentry stated that a
suit is usually filed against both the hospital and the doctor;
court decisions have made it clear that the hospital is respon-
sible for what happens in the hospital; it is difficult to take
action against a doctor in a small hospital because of the
limited number available; there is no difference in rates if
osteopaths are admitted to hospital privileges; some hospitals
have initiated a grievance process and in some cases have a
patient ombudsman within the hospital, but the Hospital Associa-
tion has no stand on this.

The meeting was recessed for lunch..

Afternoon Session

Mr. Jerry Jorgensen, Executive Director, Stormont-Vail
Hospital, Topeka, stated that comprehensive 1liability, of which
medical malpractice is a part, is a more accurate term relative
to hospitals. Their insurance covers anyone who comes under the
definition of hospital employee, but individuals must also carry
their own insurance. Several reasons explain hospital incident
and rate increases: technological advances in treatment; in-
creased expectations of patients and relatives; insufficient
funds to meet the best safety measures for patient care; and an
increase in volume of services and number of patients served
with no comparable increase in number of beds. Because attorneys
tend to file suit against any and all parties, more staff time is
required to investigate, and fill out forms even though the
hospital involvement may be slight. It is becoming necessary to
keep more detailed records so actions can be defended. These
factors increase costs for the hospital.

To help reduce the number of incidents, hospitals can
improve and maintain standards of care; the board can ask for
better peer review and screening of members of the medical staff;
better guidelines for establishing comprehensive medical staff
privileges and for establishing fences around various types of
medical practice; better review of procedures used in the hospital;
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develop better training and continuing education programs for all
staff; encourage groups to develop recertification programs; more
adequate use of informed consent concept; resist paying off
nuisance and unfounded claims; improve documentation methods and
records; encourage the insurance industry to help develop safety
and prevention programs for hospitals; work with attorneys to

find a less expensive way for hospitals to handle paper work cn
cases where their involvement is slight; hospitals share informa-
tion about errors made and problems experienced; updating and
maintaining equipment; and initiate some type of patient grievance
procedure. ‘

Mr. Jorgensen then answered questions about policies,
procedures, and costs at his hospital.

In answer to a question, he stated that it is the medical
malpractice portion of their comprehensive liability which is in-
creasing.

Mr. Stephen Blaes, attorney, appeared for Wayne Stratton,
legal counsel for the Kansas Hospital Association. He discussed
the crisis, legislation considered by the legislature last year,
and an omnibus bill being developed by the Kansas Hospital Associa-
tion and the Kansas Medical Society (see Attachment No. U).

In answer to questions, Mr. Blaes stated that under
their proposal, doctors serving on a panel would be obligated to
testify in a court trial to support the decision made by the panel.

In answer to other questions, Mr. Blaes stated that
insurance companies carrying policies for hospitals must take
into account the fact that hospitals are often enjoined in a
suit filed against a doctor; he felt that it was a mistake to
settle claims for their nuisance factor; he felt claims filed
tended to be excessive.

It was suggested that the Kansas Hospital Association
might play a role in disseminating information concerning errors
made by hospitals, problems they were having, and make recommen-
dations for their correction or solution. The Board of the
Association also might want to consider taking a stand on the
availability of a patient grievance procedure.

Staff was asked to research the question of whether,

in fact, the hospital does become responsible for orders given
by a doctor if the doctor makes a mistake.

The meeting was adjourned.

Prepared by William G. Wolff

Approved by Committee on:
7/22/ 25
/. (Date)




ATTACHMENT A

"MALPRACTICE CRISIS", PART OF A LARGER PROBLEM

Emalene Correll
Legislative Research Department

What has recently been ideﬁtified in‘stéte legislatﬁres
and the media as a medical malpractice crisis probably is
far more broad than the issue of providing malpractice in--
surance for doctoré and hospitals at rates which are eguitable
and assuring that such insﬁrance is available. -

In general, there is prokably no area of human society
in whidh there have besen more social and téchnilogical changes
within the lifespan of people in this room than in the ares
of health care.

Today the health care system routinely saves lives and
prreserves the health of persons for whom there would have been
no ﬁelp even several decades ago. Medical care has become
50 soPhiéticated that there is a tendency to forget that new
drugs, new techniques and new machinery also mean new risks
and that no degree of professional competence or training can
guarantee a successful outcome in medical treatment.

Patient expectations apparently have changed. The influence
of TV, or what some persons have called the "Marcus Welby syn-
drom", media reports of medical advances and, to some degree,
the health care system itself have led some people to have a
totally unrealistic concept of what medicine can accomplish
and to set unrealistic goals for the outcome of medical pro-

cedures.
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“"Malpractice Crisis", Part of a Larger Problem

Just sinée the mid 1960's with the advent of medicare and
medicaid, thousands of persons have been brought into the health
care system for the first tiﬁé for all practical purposes. This,
added to the enormous expansion of all the forms-of third party
coverage which has taken place'since the 1940's and which has
not only brought an overload on the health delivery system but
has brought into the system a number of people whose expecta-
tions for health care have not been met, has created some dissat-
isfaction with the whole health care system.

What is sometimes called "consumerism" has also had an
impact on health care. One of the manifestations of social
change is that people no longer consider that providers of
health care are abéve criticism or question. The result is
a more critical look at providers and recognition that some
providers may not be qualified or may not be living up to
thé'highest standards of care.

These changes which have been noted, whether justi-
fiable or not, really set the stage fof an iﬁcrease in claims
by persons who believe they have suffered adverse results from
health care, and have in turn resulted in attitudes and posi-
tions being taken by providers, the bar, insurers, and consumers
that may or may not be justified by experience or factual data
but which never-the-less contribute to the present problem.

The entire range of social and technical change involved in
health care is the reason for the numbef of different "solutions™

proposed for the "malpractice problem".
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'"Malpractice Crisis", Part of a Larger Problem

To place the malpractice question in perspective, some data
from the Report of the Commission on Medical Malpractice may be usefu

1. What is the chance of a claim being filed? Based on an
estimated 14,500 claims-producing incidents reported in 1970,
there was less than one change in 100,000 each time a physician
or dentist treats a patient, of an incident occuring that will
give rise to a malpractice suit. There was a greater chance
that malpractice claims will be filed in some parts of the
country than others and against certain categories of practi-
“tioners or as a result of certain medical procedures.

2. Where are the.increasedclaims located? Although there‘
was ah increase in the percentage of claims files opened to
claims files closed in 1970, the increase was above the average
for only five states: Maryland, Tennesez, Texas, Missouri and
California. |

3. What is the hospital experience? Fifteen percent of the
hospitals accounted for over half the claims against hospitals.

4. Are claims being filed baseless? The Commission asked
insurance carriers to indicate the claims files they judged to
have merit in terms cf liability and the carriers surveyed
judged about 46% to be meritorious.

5. Are large claims a major concern? An analysis of the
claims paidin 1970 indicates that more than half the claimants
paid got less than $3,000 and only about 6.1% were above
$40,000. However, the number of large awards or settlements

has been increasing. (Referred to Commission Report-p. 12)
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The Kansas Medical Society reported to American Medical
News, February 24, 1975, that premiuﬁs have increased 50% to
150% during the past three yea;s with some increases going as
high as 300%. Physicians in Class I (lowest risk) pay an
average of $340 and those in Ciass V (highest risk) pay an
average of $2,750. There are great variation in ratés and
in increases. |

In this same publication, Kansas reported that since the
Medical Society did not sponsor a malpractice insurance program,
no information has been compiled on whether or not there has
been an increase in claims filed or how great any such increase
might be. For the most part, awards have not been extremely
high although a few cases have been settled for more than
$500, 000.

Medical Protective Insurance Company underwrites 55% to
60% of all physicians in the state. St. Paul, Hartford,
Travelers and a few small companies also do business but are
not accepting new physicians for coverage. Physicians who
" have had any claims filed against them have a chance of being
cancelled. Letters have been received from practitioners in
the state who are having trouble finding an insurer.

According to the newspapers, the ratio of malpractice claims
per doctor in the state went from 1 in 33 in 1969 to 1 in 8 in
1973. We do not know the source of this date.

Viewed By Medical Providers

The Secretary's Commission commissioned a survey by the

magazine,Medical Opinjion, in Decembker 1971, to determine what

doctors ' considered to be the cause of the medical malpractice
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problem. The first most common cause and the major cause cited
by the doctors was poor communication between the patient and

the physician. The second most common cause cited was aggressive
lawyers. (77% of the doctors who had been sued and 66% of tlose
who had not been sued listed these two factors as the major
.causes of suits. Only 2% bf both groups listed "bad medicine"

as the most important reason for malpractice suits.

The medical community fregquently charges that lawyers and
the legal system are in large part responsible for the increase
in malpractice claims and awards. In particular, the medical
" community has attacked the contingency legal fee system as a
major factor in the malpractice problem by prcompting overzealous
attorneys (1) to accept non-meritorious cases and (2) to mag-
nify the nature of their client'sinjuries in order to win high
awards from sympathetic juries.

'The Commission's findings (pp. 32-33) may be of interest
in respect to this. |

The legal doctrines most often attacked by the medical
community as affecting the initiation or outcome of malpractice
litigation are:

1. res ipsa loquitur which some doctors believe is a prime

example of judicial discrimination. (The evidence is that re
ipsa has been extended judicially in California in some medical
cases but not significantly elsewhere.) Three factors are in-
volved in res ipsa: (a) injury ordinarily does not occur unless
someone is negligent, (b) the conduct which caused the injury
was under the exclusive control of the defendent, (c) the com-

plainant was free of contributory negligence.
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2. Informed consent to treatment_; The patient can show
~he was not adequately informed of 3 particular treatment, pro-
cedure or medication or of the risks involved.

3. The discovery rulelas applied to statutes of limitations -
There are problems relative to‘the discovery rule as applied to
ﬁhe statute of limitations in terms of defining when the statute
of limitations begins to run.

4. The locality rule - Did the action of the physician comply
with what was considered as a standard of practice in that par-
ticular community.

5. Strict liability - Whether or not there is an implied
warranty in regard to blood banks in an example.

6. Oral guarantees of good medical results - Suits can be
brought under the contract theory of law alleging there was an
ofgl guarantee of good results. This seems to go beyond the
legél obligation to exercise due care and skill.

Doctors also are critical of the amount of jury awards being
givenabelieving they are being asked to pay for more than the
damage to the patient. Doctors feel they are being asked to
support the person rather than to pay for their negligence.

This raises the question of the purpose of the malpractice concept.

Doctors are also critical of the collateral rule which pro-
hibits the disclosure of other recovery the claimant may have
received.

Doctors point out that the news media tends to report the
amount listed as damages in the pleading when in fact the amount

awarded is less. The latter amount gets very little if any media
coverage. The medical profession would like the amount of

damages in a pleading to be eliminated (ad damnum clause).
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Another recommendation of the providers is that the state
legislatures enact legislation authorizing the creation of a

provider owned underwriter or insurance company,

Viewed by Insurance Industry

The basic objective of insurance companies is to sell in-
surance at a rate that is competitive and which will result in
a prbfit for the company. The insurance indﬁstry_contends
that medical malpractice insurance is very exXpensive and dif-
ficult for the company and cites these reasons for the decrease
in the number of companies handling such coverage.

Acéording to the industry, actuarial principles are dif-
ficult to apply to medical malpractice rates because: (1) the
medical malpracfice market is relatively small (premium volume
for physicians and surgeons was less than 2.5% of the total
property liability insurance in 1970) so thé base on which
actuarial calculations must be made is relatively small; (2)
the dramatic changes in the last ten years in terms of the
number of claims and their average cost mean that the basic
components'for rate setting -~ frequency and average claim cost -
are not available; and (3) the period of time before the actuary
can know what his actual experience has beeh. A large claim
can "wipe out" the premium rate and profit or result in actual
loss.

Malpractice insurance is subject to a "long téil“ which
means basically that a claim may be filed and/or settled a

number of years after the policy year in which the incident
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occurred. Insurers blame the "long tail" on: (1) court con-
gestion, (2) the long time it takes for both plaintiff and
defense attorneys to prepare a case, (3) the statutes of limi-
tations,but more particularly the discovery period especially
as applicable to a minor. The committee may want to look at
the new policy, claims made policy, of St. Paul in this regard.
The insurance companieé‘now group practitioners into five
risk classes for rate-makihg purposesl(Commission report p. 43}
rather than on the basis of individual claims experience.
Traditionally hospitals were rated as individual institutions.
The malpractice rate for any institution was based on thet
institutions claims experience. In 1953 a group program, =&
hew approach, was started in California. 1In this program every
hospital in a given'area is rated on a level premium basis re-
gardless of its individual claims experience.
7Recently the industry has stated that "central data col-
lection" is a pferequisite for industry decision making. Cur-
rently very little data seems to be available except perhaps in
the individual files of each company. There is some feeling
that data collection should be a role of the federal government.
There is a feeling on the part of the industry that the
statute of limitations should be shortened, and there should be
an upper limit on awards.
Questions are raised but not answered becéuse data is not
available collectively or is not released by individual companies.
The effectiveness of state regulatory agencies in this field

is being questioned.
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Another area of.concern is that ﬁhe marketing practices
of the industry have meant a concentration on group marketirg
and a failure to serve the ihﬁividuals insured or to take into
account the experience of the individual. |

It is being-suggested that £he industry look at the possi-
bilities of developing loss prevention activities and programs
similar to programs in industry.

There is the possibilitf that the reduction in reserves has
affected the rate increases. However, data aoes not seem to
be available to confirm or to refute this or to indicate to
what extent such a reduction would or should affect rates.

Availability of reinsurance, irrespective of previous
record, seems to be becoming a problem. Some companies are
withdrawing from this field and those remaining éeem hegitant
to take new policies. Even if a physician is willing to pay
any”premium asked, the insurance is just not available.

Also there éeemingly is no data on the real amount ¢f the
premium dollar which goes to claims and which therefore might
affect the rates.

Viewed by the Bar

Lawyers contend that the growing number of medical malprac-
tice claims are the result of increasing awareness of legal
rights for redress of injuries and that, if anything, there is
a wide gulf between the number of legally compensable injuries
to patients and the number of claims which patients file. 1In
this regard, a study undertaken for the Secretary's Commission
sampled over 800 medical records in two hospitals. The investi-

gators concluded that about 7.6% of the total patients discharged
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suffered from medical injuries and about 2.2% suffered medical
injuries caused by negligence. Anothéf source estimates that
the number df medical injuries ﬁay be as high as two million
and the number of those caused by negligence as high as 700,000.

The lawyers defend the contingency fee system as the only
way that most persons can get a case kbefore a court and néte
that many small but meritorious claims are never filedrbecause
~no plaintiff attorney can afford to take the case. Fee studies
done indicate that an average of 450 hours are spent per case
and that the hourly wage received by plaintiff's attorney is
$63.00 and by defendent's attorney is $50.00.

Lawyers also point to the difficulty in obtaining expert
witnesses because éf’the practitioner's reluctance to testify
against a colleague. They also defend legal rules opposed by
the medical community on the basis that they apply to tort cases
in geﬁeral, that physicians should be treated in the same

manner as other litigants,6and that such rules serve a valid

Plaintiff attorneys also. point out that proof of negligence
is still the prevailing legal standard and that about 80% of
the trials result in a finding for the defendent.

Attorneys seem to be opposed to any limit being put on the
individual's basic right to sue and to recover. However,
there is not total opposition to a schedule for contingent fees.
In some instances such a schedule has been imposed by the
courts and in other instances by state legislation.

Viewed By the Consumer (includes third party)

The consumers of health care have seemingly become critical

of the health care system and the degree to which the medical
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- profession has inrthe éast disciplined its own mémbers for
ﬁincompetence or failure to,adhere to high standardé of practice.
There is some tendency to suspect that licensing boards or
agencies which do not have.laf mémbers "protect their own peers
whether practitioners or facilities." Licensing boards, on
the other hand, have been critisized because they have lacked
the legal authority to take action against members of their
- profession. There is also the problem of X parte orders which
,allow‘the physician to continue to practice while a decision
is being reached.

Some consumer groups are critical of the degree to which

practitioners and facilities have failed to concentrate an accident

prevention and of what they consider to be a "conspiracy of
- sllence" in regard to accidents which may affect themn.
VIConsumers of health care appear to be increasingly frus-
Itrafed by communication failures between patients and‘practi—
tioners and hosPital personnel; If a consumer has a grievance
thére seemingly is no place fo: him to go. BHe is critiéal bf
the fact that practitioner and regulatory agencies haée not
set up grievance mechanisms to which they can funnél their
éémplaints. The feeling of frustration which results can in
itself lead to a filing.

In some cases, the consumer's inabkility to find legal
assistance_in filing a claim‘and the long period of time which
elapseé between a negligent act and recovery are also voiced as
problems.

Somerrecommendations are: (1) mandatory but not binding
arbitration; (2) better communication between patient, doctor
and hospital personnel; (2) practitioners subject themselves

to peer review; (4) high quality control programs; (5)development

of
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alternatives to total removal of a practioner's license; (6)

practitioners and hospitals set up some type of a grievance

procedure

both
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The Commission {inds that defensive medicine is the alteration of modes of medical
practice, induced by the threat of liabilily, for the principal purposes of forestalling the
]’)(’ha]])!llh’ of lawsuits by patients as well as prowdmrr a good legal defense n the event
such lawzuits are instituted, p. 15 )

The Comsnission recommends that over-ulilization of health-care resources by anv
prowdm should be aggressively attacked by physician-directed regulatory efforts. Hospital

utilization sommitiees should be mandatory in every hospital, and their efficiency shoold

he subjéct to statistical analysis and review by physician-dirceted supervisory groups. p. 15

In order to encourage physicians to render the highest possible quality care and to reduce

“the practice of unwarranted defensive medicine the Commission recommendsz that

medical and osteopathic organizations exert maximum moral suasion over physicians who
avoid prufcssiunal responsibilitics on the hasis of fear of malpractice liabilily. p. 13.

The Commission finds that there is no factual basis for the commonly -asserled belief that

malpractice suits are likely lo stem from rendering emergency care at the scene of
i ) g g

accidents. p. 16 ' '

The Commission recommends that widespread publicity be given to this {act in orde
allay the fears of physicians, nurses, and other health-care providers in thisr
encourage the rendering of aid in non-hospital emergency siluations. p. 16

The Commission recommends that the states enact legislation to provide qualified
immunity to hospitals and members of hospital rescue teams while they are attempting to
resuscilale any person who is in immediate danger of loss of life, provided ”00“‘ faith is
exercised. p. 17

The Commission reccommends thal the states enact legislation designed to provide
qualificd immunity to physicians and other health-care personnel who respond to
emergencies arising from unexpected complications that arise in the course of medical
treatment rendered by other physicians or other health-care personnel. p. 17

The Commission recommends that all physicians who regularly practice in hospitals be
encouraged, through continuing medical education, to become proficient in cardiac arrest

-and cardiopulmonary resuscitation techniques. p. 17

The Commission finds that there does not appear to be any indication that the use of
allied health-care personnel, particularly registered nurses and technicians, where properly
qualified or supervised, has led to any significant problems of medical malpractice

“liability or malpractice insuranee coverage. Where the use of such allied heaith-care

personnel is medically justified, it has not been shown that malpractice problems have
significantly restrained their use. p. 17

The Commission finds that despite isolated instances of emotionalism, bias, and
inaccuracy, press, radio and television eoverage of medical malpractice cases and problems
is, on the whole, straichtforward, factual, and balanced. p. 19

The Commission {inds that patient injuries, real or imagined, are prime factors in the
malpractice problem. p. 21

The Commission finds that some courts have applied certain legal doctrines foc the
purpose of creating or relieving the liability of health professionals, The Commission
further finds that such special doctrines, or the application thereof, are no.longer

Justified, p. 31
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The Commission finds that the doetrine of informed consent is subject to abuse {
imposes an unreasonahle responsibility upon the physician, p. 29

The Commission finds that the doctrine of res ipsa loquitur in its classical sunsc-pvrfor;m
a usclul purpose in common law, hut that it should not Le applied differently in medicy
malpraclice cases than in other types of tort litigation. p. 29

The Commission recommends that legal doctrines relating to the liability of health
professionals should be applicd in the same manner as they are applied Lo all classes of
defenduants, whether they be favorable or unfavorable to health professional defendants,
Such doctrines would include-(a) the application of the dizcovery rule under the statute
of limitalions; (b) the terms of the statute of limilations: (¢) the application of the
doctrine of res ipsa loguitur to injuries arising in the performance of professional services:
(d) the rule allowing liability based on oral guarantee of good results, and (e) the doctrine
of informed consent to treatment. p. 31

The Commission believes the time has come to develop greater logic, consistency, and
uniformity in the medical-legal rules and doctrines affecting the delivery of health-care,
and therefore recommends that all such medical-legal rules and doctrines be clarified and
made uniform in application throughout the United States. In order to achieve this
objective, the Commission recommends that a broad-based group, representing  all
scgments of the health-care system, the legal profession, and the general public, be
convened to develop the appropriate definitions and guidelines in the nature of a
Reslatement of the Law of Medical-Legal Principles. p. 31

The Commission recommends that courts adopt appropriate rules and that all states enact
legislation requiring a uniform graduated scale of contingent fee rates in all medical
malpractice litigation. The contingent fee scale should be one in which the fee rate
decreases as the recovery amount increases. p. 34

Realizing that the matter of defense costs is an important element in the cost of
malpraclice insurance, the Commission recommends thal 2 method of minimizing these
costs be studied. p. 35

The Commission recommends that public legal assistance mechanisms be established, or
expanded where they already exist, to assure adequate legal representation to persons

with small malpractice claims. p- 35

The Commission recommends that the prolessions of law and medicine seck to improve
their level of understanding and cooperation, specifically in the area of malpractice
litigation to facilitate the handling of claims in the most equitable manner. p. 36

The Commission recommends that organized medicine and osteopathy establish .an
official policy encouraging members of their prolessions Lo cooperate fully in medical
malpractice actions so that justice will be assured for all parties; and the Commission
encourages the establishment of pools from which experl witnesses can be drawn. p. 37

The Commission recommends that state laws be amended to require that a written notice
ol intent to file a malpractice suite he given to the polential defendant withiu a specific
time period prior to the running of the stalute of limitations. Upon the filing of such
notice, the statute of limitations would he automatically extended for a specified period,
to enable the parlies to negotiate an amicable settlement in good faith. p. 37

The Commission recommends that the states enact legislation eliminating inclusion of
dollar amounts in ad damnum clauses in malpractlice suits, p-38

The Commission finds that malpractice insurance is currently available to health-care
practitioners under group plans and the market for such insurance is comipetitive,
Malpractice insurance is also available to individual health-care practitioners, although
they appear to have more difficulty in locating insurance sources. p. 38
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p. 38

The Commission recommends that the insurance industry and health-care provider groups
work together to develop a contingency plan to provide medical malpractice insurance in
the event such insurance becomes unavailable through normal markel channels. p, 39

The Commission finds that to the extent that medical malpractice insurance is available
in the primary market, it is available in the reinsurance market. p. 39

The Commission recommends that the free clinic movement consider medical malpractice
insurance necessary protection for patients and health-care personnel. To assist in
remedying this situation, the Commission recommends that governmental authorities
consider the overall need for medical malpractice insurance and its cost in evalualing

applications for grants to free clinics, not just the need for coverage of the activities
covered by the grant. p. 41

The Commission finds that the present methods for establishing malpractice insurance
rates, including groupings of physicians and institutions for rating purposes, may not be
~ equitable for all providers or in the best interests of the public. p. 43

The Commission finds that health-care providers by encouraging numerous separate
specialty rating classifications have contributed to the establishment of a rating
classification program which may be inequitable to some practitioners and which under

some circumstances may adversely aflfect the cost and availability of professional liability
insurance. p. 43

The Commission recommends that the American Medical Association, American

Osteopathic Association, American Nursing Association, American Dental Association
and the American Hospital Association mect with the leaders of the insurance industry to
study alternative methods of classifying individual practitioners and institutions for rate

making purposes; for example: on a group basis to the medical staff of a hospital or to a
county sociely. p. 43 '

The Commission recommends that serious consideration be given to establishing level

premium rates for hospitals within & distinct area based on the number of beds and/or
out-palient visits. p. 44

The Commission finds that inadequacies in the collection and analysis of appropriate data
have precluded the development of sound actuarial practices and rates, and that state

insurance departments are gencrally inadequatcly equipped to monitor effectively the
rate making process employed in establishing malpractice insurance rates. p. 45

The Commission recommends that the National Association of Insurance Commissioners
work with the insurance industry to establish a uniform statistical reporting system for
medical malpractice insurance and that data be reported Lo a single data collection agent

who will compile it, validate it and make it available to state insurance regulators, carriers
and other interested users. p. 45

The Commission recommends that the insurance industry develop improved channels of
communication concerning the marketing, cconomics and quality of medical malpractice
insurance so that responsible sources of medical malpractice insurance are more widely
known to health-care providers, insurance brokers, and independent insurance agents.

p- 45

The Commission recommends that purchasers of medical malpractice insurance,
especially associations and institutions, give due regard to the loss prevention and claims
handling capabilities ol prospective insurance carriers and  that active programs he

instituted and encouraged in cooperation with insnrance carriers designed to prevent the

%xi
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occurrence of injury as well as to assist in disposing of meritorious cases as quic!” d as

fairly as possible. p. 45

‘The Commission recommends thal slales require insurers issuing medical malpractice
& p

policies to disclose loss prevention and claims settlement practices on recquest by pur-

chasers and in any sales promotional material distributed to prospective purchasers, p. 43

The Commission recommends that Congress and the Scerclary of HEW review those
portions of Title 18 of the Social Sceurity Act (Medicare) which contain henelit pavment
restrictions and other limitations that impede patient rapport and, which may tend to
increase the number of malpractice claims. The Commission urges re-evaluation of Title
18 so that patient frustrations are reduced to the extent {easible. p. 6

The Commission recommends the launching of an educational and pullic relations
program aimed at Medicare participants in order to inerease understanding of the
program’s statutory limitations and to decrease public dissatisfaction and [rustration
which may lead to malpractice claims, p. 47

The Commission recognizes the need to measure and evaluate the impact of malpractice
claims and litigation on the costs of Medicare and other Federally-supported health-care
programs and the Commizsion thercfore recommends that appropriate studies be
initiated to achieve that objective. Such analysis should include not only the premiums
involved but the cost of handling the claims and the costs to other Federallv-sponsored

programs that may also be providing benefits to medically injured persons. p. 47

The Commission recommends that new third party payment proposals, such asz national
health insurance, have benefit structures which are easily understood by patients and
providers and that the administration of such plans be as simple as possible to avoid. to
the extent possible, retroactive denials of claims and other administrative impedinents
which might exacerbate the patient-provider relationship and create an environment
conducive to disputes, claims, and suits. p. 48

The Commission recommends that an indepth analysis he made to identify the cost of
overlapping health insurance benefits and to identify methods of using these resources to
assure more complete coverage to all. No new Federal or Federally-funded prozram
should be initiated without taking these factors into considerations, and all existing
programs should be reviewed to achieve these objectives. p. 40

The Commission finds that the competence of individual providers of health-care affects
the overall quality of care. The Commission 2lso finds that most State medical practice
acts do not have adequate provisions for disciplining practitioners who have been found
incompetent. p. 52 '

The Commission recommends that all State medical practice acts include specific
authority to State licensing bodies to suspend or vevoke licenses for prolessional
incompetence. p. 52

The Commission recommends that the states revise their licensure laws, as appropriate, to
nurses and other health professionals, based upon proof of parlicipation in approved
continuing medical education. p. 33

enable their licensing hoards to require periodic re-registralion ol physicians, dentists,

The Commission recommends that the States enact legislation which limits the duration
of judicial ex parte stay orders to the minimum period necessary to hold an adversary
hearing in cases of suspension or revocation of the licenses of health professionals by
State Boards, The adversary hearing should be given priority on any court docket. e o4

The Commission recommends that State licensing laws emphasize rehabilitation of
practitioners who have heen found guilty of infractions. p. 5t
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The Commission recornmends that State Boards of medical and osteopathic examiners be
authorized to prescribe a range of intermediate disciplinary actions in addition
suspension or revocation of licenses, such as requiring remedial education. p. 54

The Commission recommends that a feasibility study he made vegarding the establish-
ment of uniform national procedures for examining and licensing health professionals and
the establishment of uniform standards of practice. p. 54

The Commission recommends that specialty hoards periodically re-evaluate and recertify
physicians they have certified. p. 35

The Commission recommends that all state boards of medical examiners include lay
members. p. 55

The Commission recommends that all disciplinary hearings be open to the public. p. 56
The Commission recommends that studies be made to determine the impact on the

quality of care of institutional and organizational licensure for allied health personnel
(other than registered nurses) as an alternative to individual licensure. p. 56

The Commission recommends that the States enact legiclation to avthorize, with due

process, the appropriate commnittee of a hospital medical stalf to suspend, revoke, or
curtail the privileges of a physician or hospital staff member for good cause showrn. The
commiltee members and the hospital should have qualificd immunity from suit for their
acts. Notification of such actions should be forwarded to the appropriate Ztale licensing
boards. p. 57

The Commission recommends that continuing education be directed toward known needs
and that it be designed around performance criteria. p. 59

The Commission rccommends that there be imposed upon the existing svstem of
self-regulated continuing education control mechanisms which will require continuing
medical education and evidence of provider proficiency. p. 59

The Commission recommends that clinical pharmacology, that is, the teaching of actions,
indications, side effects, etcetera of drugs used therapeutically be required as part of an
integrated program for teaching the basics of therapcutics to all medical and nursing
students and that similar attention be given to the same subjects in post-graduate and
continuing medical education curricula. p. 60

The Commission - recommends that physicians, hospitals, nursing homes and other
institutions increase the number of professional nurses giving direct care to patients in the
interests of better patient care and of minimizing malpractice suits. p. 60

The Commission recommends that in the interests of hetter patient care and of
minimizing medical malpractice suits, nurses should be required to complete clinical
practice courses in the arcas of planning patient care, assessment of patient’s problems,
recording and reporting, clinical nursing procedures, working with other medical
personnel, and educaling patients in implementation of doctors’ orders. p. 60

The Commission recommends that clinical courses which include human anatomy,
psychology and human relations be required in the nursing curriculum. p. 61

The Commission recommends the development of intensified medical injury prevention
programs for every health-care institution in the nation, such programs to be predicated
on the following:

1. investigation and analysis of the frequency and causes of the general categories and
specific types ol adverse incidents causing injurics {o palients,

XAl
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2. development of appropriate measures to minimize the rish of injuric: dverse
incidents Lo patients through the cooperative efforts of all persons iy cin the

providing of patient care in such institutions. p. 61

The Commission recommends that institutional quality control mechanisms of all lypes
be constantly evaluated and, where proven desirable, modified o that the information
they generate can be fed into a nationwide information system and inlo continuing
education programs. p. 62

The Commission finds that where genuine cooperation and support of insurance company
loss-prevention programs can be achieved, a meaningful reduction in patient injuries can

also be achieved. p. 63

The Commission {finds that loss-prevention activities generally are limited to group plans.
For the most part, activilies aimed toward the individual practitioner have been minimal.
There is a nced for intensified loss-prevention efforts on the part of the medical

malpractice insurance industry working with health-care providers and the consumer
community. p. 63

The Commission recommends that the medical malpractice insurance industry develop
sophisticated loss-prevention programs based on both injury and claims prevention
techniques. This development will require the aclive participation of the provider and
consumer community. p. 63

The Commission recommends that a portion of the premium dollar for institutional
medical malpractice insurance he specifically identified and allocated towards loss-
prevention. Health-care providers should implement and monitor the loss-prevention
programs developed in cooperation with their insurance carriers. p. 63

The Commission recommends that medical malpractice carriers provide analyses of

incidents 1o institutional health-care providers in order to aid the institutions’ injury
prevention programs. p. 63

The Commission recommends that health-care providers, consumers, attorneys, and the
insurance industry form a consorlium to collect and report information relaling to

medical injuries and medical malpractice to a Federal or Federally-sponsored data-
gathering service. p. 065

It is further recommended that the Secretary of Health, Education, and Welfare cniv oo
representatives of these groups (1) to determine the kind of data needed, and (2) through
existing data facilities in HEW, to work with private industry to develop the information.
p. 65

The Commission recommends that the Congress, by appropriate legislation, confer privacy
Lo the raw data collected lor a nationwide medical malpractice data syslem comparable to

the privacy that has already been accorded to dala collected by the Social Security
Administration and the Internal Revenue Service. p. 65

The Commission. recommends Federal sponsorship of research and demonstration
programs in order to develop the recommended injury prevention programs. The Federal
Government should also support the development of a nationwide system for the
conlinuous monitoring and evaluation of medical injury prevention measures, in order Lo
assure the cross-fertilization of new techniques and approaches belween and among all
categories ol health-care providers, p. 65

The Commission recommends that all medical, dental, and nursing schools develop and
require participation in programs which integrate training in the psychological and
psychosocial aspects of patient care with the physical and biological sciences. p. 69

The Commission recommends that all categories of health-care personnel receive training
in order to develop attitudes and skills in the interpersonal aspeets of patient care, This
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training should utilize the most advanced cducational technology and should be inciu
in post-graduate and continuing education programs as well as throughout the ent.
period of undergraduate training. p. 69

The Commission recommends that staff conferences be expanded to include discussion of
the ethical, social, and psychological aspeets of patient care, and that periodic
faculty-student seminars be devoted exclusively to discussion of these matters. p. 69

The Commission recommends that improvements be made in the physical environment
and methods of management of hospitals and other health-care facilities to assure areater
attention to the psychological and psychosocial needs of patients. p. 70

The Commission recommends that special programs be developed to educate the public
on health-care subjects about which patient knowledge is deficient, and which may
contribute to later malpractice litization. These subjects should include: health and
hygiene (including the origins of disease, function of the body organs, nutrition neceds,
etc.); how to communicate with health-care personnel; the economics of medical care; the
conventions of medical practice (e.g., consultation, referrals, use of surgical assistants,
cte.); and the limitations of medical science, p. 70

The Commission recommends continuing programs of research and analysis aimed at
increasing knowledge and understanding of patients’ psychological and psychosocial
needs and that findings of such research be translated into specific action programs aimed
al improving the physical design and methods of management of health-care facilities and
at impioving the training of health-care personnel in the human relations aspects of
patient care. p. 71

The Commission recommends that hospitals and other health-care facilities adopt and
distribute slatements of patients’ rights in a manner which most effectively communicates
these rights to all incoming patients. p. 71

The Commission recommends that the functions of teaching hospitals be explained to all
patients entering such hospitals, and that these functions be emphasized in other forms of
consumer education. p. 74

The Commission rccommends that where they exist, distinctions in the trealment of
patients in teaching hospitals based on the patient’s race or sociocconomic status be
eliminated. p. 74

The Commission finds that there is a generally recognized right of a patient to be told
about the danger inherent in proposed medical treatment. That right is consistent with
the nature of the doctor-patient relationship and with fundamental fairness. A much
greater degree of communication between health-care providers and patients is really
good, hasic medical practice and should be encouraged. p. 74

The Commission finds that the law relating to the naturc of information which the
health-care provider must supply to obtain valid consent for treatment is presently in
flux. Adoption of uniform standards requiring [ull disclosure of material risks would
eliminate much conlusion as to the basis and nature of informed consent. Under such
standards, both paticnt and doctor would gain a clearer understanding of their respeetive
rights and obligations. p. 75

The Commission recommends that a responsible member of the patient’s family be given
appropriate explanations where the physician is justifiably reluctant to explain such
matters directly to the paticnt because of his concern that the explanation itsell is likely
to have an adverse effect on the patient. p. 75

The Commission finds that the unavailability of medical records without resorl to

litigation ercates needless expense and increases the incidence of unnecessary malpractice
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The Commission finds that patients have a right to the information co. in their
medical records and recommends that suel; information be made more casii,  _essible g
patients, and the Commission further recommends that the States enuzet legislation
enabling paticnts to obluin aceess to the information contained in their medical records
through their legal representatives, public or private, without having to file a suit. p-77
The Commission recommends that the states enact legislation to prohibit modification,
alteration, or destruction of medical records with the intent of misleading or
misinforming the patient. p. 77

The Commission recommends that physicians engaged in clinical research consider as
minimum standards of cthical conduct the World Medical Association’s Declaration of
Helsinki and the American Medical Association Guidelines for Clinical Investigation,

p- 77

The Commission recommends that where clinical investigation necessarily involves the
participation of persons who are not legally competent to give valid consent,
extraordinary precautions be established to protect the interest of such persons. p. 77

The Commission recommends that the biomedical research community make every effort
to educale its prospective members in the fundamental principles of research ethics,

p- 78

The Commission recommends that the Department of Health, Education, and Welfare
guidelines on medical research involving humans be applied 1o all persons participating in
medical research regardless of Lhe source of funds which support the investigation. p. 79

The Commission recommends that whenever a grant or other funding is provided by the
Federal Government for medical research involving human subjects, that the crant include
a sum sufficient to provide either insurance or a self-insurance fund in order to provide
compensation to any human subject who may be injured in the course of the rescarch,
Where the Federal Government itself conducts the rescarch, precisely the same rules
should apply, either through the Federal Employces’ Compensation Act or other funding.
p-79

The Commission recommends that whenever research involving human subjects is
conducted by the private sector, that insurance be provided to protect against mishaps,
injury, or illness directly arising out of that research. p. 79

The Commission recommends that the Seeretary of Health. Education, and Welfare and
the administrators of other Federally supported health-care delivery and medical research
and demonstration programs establish and continue consumer involvement o-tivities at
the planning, services, supervisory, management, and coordination levels by means of
board membership, advocacy and advisory mechanisms. p. 81

The Commission recommends that the same degree of consumer involvement be fostered
by all appropriate non-Federal health-care delivery and research programs. p. 81

The Commission recommends that all health-care institutions establish a patient grievance
mechanism capable of dealing with patient care problems. p. 84

The Commission recommends that. to the extent ossible, patient srievance mechanisms
’ p =
be established to deal with paticnt care problems in non-institutional setlings. p. 83
The Commission recommends that the Seerstary rec uire, as a condition of receiving
o, 1 ol
Medicaid and Medicare pavments, that all health-care instilutions establi:h a patient
grievance mechanism capable of dealing with direct patient care problems. p. 54

The Commission recommends the initiation of research promams 1o determine the Lest
way to utilize patient grievance mechanizms to deal with problemis involving patient care,
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including all health-care providers: hospitals, nursing homes, MO, clinics, and priv;
practitioners, and also all levels of regulation—IFederal, Stale, and professional. p. 85

The Commission recommends that there be established in each State an Office of
Consumer Health Aflairs. The Commission further recommends that Federal financial
assistance he made available to the States to encourage the establishiment of such offices

at the carliest possible date. p. 80

The Commission recommends that medical malpractice carriers develop mechansims for
improved claims handling. In particular, we recommend attention be given to the
detection and analysis of incidents having a elaims potential to allow early disposition,
and to further experimentation with advance medical payments. p. 90

The Commission recognizes the value of Jocal efforts to mediate medical malpractice
disputes, and therefore recommends continuous experimentation with voluntary

" mediation devices, The Commission also recommends that persons other than atlorneys

and members of the profession involved in the disputes be included as members of any

mediation board or panel. p. 91

The Commission recommends more widespread use of imposed arbitration as an
alternative mode for resolving small medical malpractice disputes, providing the
arbitration mechanisms have the following characteristics and do not preempt contractual

arbitration agrcements:

1. Arbitration statutes enacted by the States should be dezigned to give jurisdiction
over all parties, plantilfs and defendants, involved in a specific medical malpractice
case,

2. State arbitration laws should set a maximuin monctary limit for invoking the

jurisdiction of the arbitration board, with cases demanding higher amounts being

handled through the present jury system.

Arbitration panels should include soine persons who are neither atiorneys nor

persons involved in the delivery of health-care services.

4. There should be the right of trial de novo subsequent to arbitration in the highest
level jury court in the State,

5. The State arbitration statute should provide economic and legal sanctions, in order
to discourage subscquent trials de novo of questionable merit, (e.g. evidentiary

i

rules, presumptions, taxation of court costs).

A fairly detailed synopsis of each arbitration decision should be made and
published in order to establish precedents, provide information necessary to
evaluale and improve the arbitralion system, and provide adequate feedback
information to the health-care system.

Although the Commiszsion has recommended that the results of formal arbitration
proceedings be published, publicity focused on the names of parties involved in
disputes should be avoided or minimized. p. 93

=

=~

The Commission recommends that all States that have not adopted legislation to make
binding arbitration awards possible enact such legislation. p. 94

The Commission [inds that the utilization of contractual arbitration as an innovative
method of resolving malpractice disputes is an important development that justifies
continued experimentation and study prior to universal adoption. p. 90

The Commission recommends that no patient be required, as a condition for receiving
service, Lo sign an agreement requiring him to agree to arbitrate any future dispute arising

out of the service, p. 96

Note: This recommendation  does not apply to agreements for compreliensive

health-care services in which the arbitration avrcement may be a part of the

overall contraet for health-care services.

XXV




A A A e

Lay Representation

Public Record

Federal Coercion

Alternative Compensation
Systems

State Pilot Programs

Implementation of
Recommendations

! Xxviil

The Commission recommends that the panel of arbitrators include repre. wes [rom
the public other than members of the professions involved in the dispute, p, 96
Furthermore, the Commission récommends that the results of contractual atbitration,
including the award and the basis of the award, be made a matter of public record for the
purposes of study and improvement of quality of care and the avoidance of unnecessary
injury to patients. p. 96

The Commission is opposed in principle to any form of government activity which would
induce or compel a health-care provider or a patient to agree to arbitrate dispates prior to
the event which gives rise to the dispute, p. 96

The Commission recommends that the Federal Government fund one or more
demonstration projects at the State or local level in order to test and cvaluate the
feasibility of possible alternative medical injury compensation systems. p. 102

The Commission finds that further study is warranted and essential for better definition
of the event for which compensation should be paid and for developing a method of
financing whatever new system is recommended. p. 102

The Commission recommends that one or more State governments study and investigate,
by all appropriate means, including pilot programs, the {easibility of establishing a patient
injury insurance program, similar to workmen’s compensation insurance, to provids
designated compensation benefits for injuries arising from heal th-care, whether caused
medical malpractice or not. p. 102 ]

The Commission recommends that the various proposals suggested here be developed,
tested and demonstrated through both public and private initiatives, especially those
which, if possible, would promptly compensate medically injured paticnts without regard
to a finding of fault. p. 102

The Commission recommends the creation of a non-governmental, non-nrofit vrraniza-
tion which would be the nationwide focal point for malpractice research, information.
education, and prevention activities. The proposzed organization should be broadly based
and representative of the public at large, including health-care providers and third party
payors, both public and private, the legal profession, insurance industry, and consumers.

p- 103

Funding for this entity should come primarily from health, legal, and insurance
organizations, as well as from philanthropic foundations and individuals. Federal
assistance could come through the research grant mechanism and the sponsorship of
conferences and aclivities necessary Lo establish the organization. p. 104
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Sgueezed in the middle, insurare reflse
soating costs in patient suits, juiy awards
and defensive medicine. :

To the patient on the operating table, life or death
may rest with the delicate incision of the surgeon’'s
scalpel.

Yet the surgeon, to successfully employ his highly
trained skill, must depend upon the availability and
adeguacy of the hospital's facilitics as well as the
performance of other health care professionals—
those who assist him, plus those involved in the
patient’s care before and after the operation.

Further, beyond all this, there is still another es-
sential element: medical malpractice insurance.

Without this professional Hability insurance, es-
pecially today, the doclor cannot bractice, the hos-
pital cannot admit the patient, and the host of other
health care providers canno! function.

Unfortunately, this massive and sensitively inter-
dependent system is not serving the patient today as
well as it should. The growing surge of patient law-
suils is commanding serious atlention by all con-
cerned lo improve the ways the health care sysiem
treats the patient.
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Insurers, including their trade associations such
as the American Mutual Insurance Alliance, are
dedicated to the task. The Alliance, for example,
proposes both short-term and long-term measures
to help ease the crisis and seek basic medical-legal
reforms.

Why has this all happened?

The plain fact is that the patient is suing his doc-
tor out of business. The plain fact also is that in
certain cases the doctor may well deserve being
called to account. But hardly to the extent the mal-
practice lawsuit trend suggests—America's generzlly
high quality of medical care didn’t deteriorate that
much just overnight. : . e

In former years, a patient wouldn’t think of suing
his family doctor. But today’s world is very non-
personal. Today's patient is consumer educated. He
is satiated with visions of medical miracles in his
daily media diet. He feels good health is everyone's
right and he expects treatment that delivers sure
resulls, though medicine is still art and not science.

Thus, as medical technology grows, becomes more
complex, specialized and impersonal, the patient
finds it casier to be disappointed and dissatisfied
with the treatment itself or perhaps the bills for its
cost. His desire for “satisfaction” leads lo the next
step. Why not sue?

15
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valpractice Insurance:
A Medical-Legal Dilemma

Medical-lL.e
Malipractic
Insurers

Caught In The Middle
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al
ilemma:

To sue costs the patient nothing. It's a highstakes

~gamble in which the patient’s lawyer gets paid only

if he wins—the contingent fee sysiem. It's called
“the poor man’s key to the courthouse.”

But to the defendant doctor and his insurer it is
-expensive litigation, an average cost of almost
$15,000 even if the suit never goes to trial.

Under this present contingent fee legal system,
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MEDICAL

HEALTH CARE PROVIDERS

PUBLIC

MALPRACTICE
CRISIS PHYSICIANS

HOSPITALS

PATIENTS

JURIES

Doctor/patient re-
lationship has be-
come impersonal
since times when
human errors of
family doctor were
overiooked,

LAWSUITS

Nearly 75% of all
medical malpractice
occurs in hospitals.

Patients have unre-
alistic expectations
of total success
from medicai treat-
ment (Marcus
Welby syndrome).

Wider publicity o
higher dollar da-:
mands affects ju
gecision en tr--
“value' of patiar
injury claims (ac
damnum clause),

Patient can win
awards if doctor
hasnotenlightened
him on virtually
every conceivable
treatment risk (in-
formed consent
rule).

AWARDS

Surgeons, anesthe-
siologists and other
highly skilled spe-
cialists are subject
to higher insurance
rates because of in-
creased risks of ex-
tralarge judgments.

Less than 20¢ of
premium dollar
goes to injured pa-
tient, rest taken by
litigation, other
costs.

Wiore and more ;\
juries show over
zealous symnate
in helping out r:
tient, whether o
not fault is proven.-

More complicated
the medical proce-
dure, the greater
the health risk, the
higher the premium

INSURANCE
AVAH.ABEE.ET‘:’ or t_reb.dllelcli?i.ng
availability of in-

2 surance at a lower
rate.

Hospitals require
staff doctors fo
carry malpractice
insurance in order
to have staff privi-
leges.

Problem of insur-
ance availability
affects medical
quality and ulti-
mate cost of healih
care.

Seldom recog
impact of exorkit
awards on ins:
ance availabiliiy.t
effect upen hezii g
care of public a:
large,

HEW report notes
between 1960-70
premiums for phy-
sicians (other than
surgeons) rose
541%. For sur-
geons, premiums
rose 94997, This re-
flects high losses
by insurers,

INSURANCE
PREMIUVIS

HEW report notes
between 1960-70
premiums for hos-
pitals rose 26293,
Ratesreflect greater
frequency and
higher amounts of
awards.

Risinginsurance cost s passedontopublic |
and government as part of higher charges
for office visits, hocpital stays, medicai
tests and health insurance (including Blue
Cross, Medicare and Medicaid).

3

FACTORS

In most states a 20-year-old today can
bring suitagainst the doctor who delivered
THWE him and hespital where he was born (long-
tail or time-bomb cost effect).

Only half of malpractice claims are setiled i
in 18 months and aver 10
61 years, HEW report cites. Big awards
can hit after 8-10 years or more.

% still pend after

i 02, o
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OVERALL
IVIPACT

Spectre of malpractice suits compels health
care providers lo practice defensive medi-
cine, require unnecessary diagnostic tests
and other treatments to build defense rec-
ord. Estimated additional cost tor delensive
medicine runs to £10 billion annually,

Cost of defensive medicine js passed onto
public. Quality of health care suflers, as

many medically-indicated operations and
treatment are avoided {

tice suits.

or fear of malprac-
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the patient's suit is pressed with understandable
persistence and purpose by a lawyer who is quite
willing to invest his time and his experience in such
cases with the incentive of sharing in the possible
prize. Even though he loses more often than he wins,
the lawyer when he does win gets 30 percent 1o 5¢
percent of the award which with greater frequency
may exceed the $1 million mark.

Can you guess who pays? The insurance carrier,
of course, the scorekeeper or middleman who holds
the money and awaits the outcome in this exorbi-

" tantly costly medical-legal confrontation.

The result of all this has been that the insurance
carriers, those comparatively lew companies which
ventured to serve in this relatively small field of
highly specialized liability coverage, have been hard

INSURER

ATTORNEYS

LEGAL SYSTEM

DEFENSE

PLAINTIFF

CURRENT LAWS
& REGULATIONS

ifore patient claims going te
suil, more sults going to jude-
ment, higher awards and settle-
ments have mushroomed insurer
losses, placing insurersinunfair
position of subsidizing maiprac-
tice costs.

Average suit costs
insurance company
$10,000-315,000 even
if case never goes to
court.

Maintain suits will mul-
tiply until medical pro-
fession assures public
it will take action
against those who are
negligent or incompe-
tent.

In claims of negligence, burden
of proof has been shifted to
health care providers to ton-
vince jury there was no negii-
gence (res ipsa loquitar con-
cept).

Prolonged statutes of limitation
atlow suils many years after the
fact. Drasticlossimpactof single
jumbo award makes it impossi-
ble for insurers to predict with
accuracy the numberand amount
of future claims.

Cannot he hired on con-
tingentfee basis, hence
their legal services
must be paid for, even
if the accused health
care provider is found
innocent.

Successful plaintiff at-
torney can receive 309
te 50% of award for
himself under contin-
gent fee systera.

Although courts have authority
toreduce exorbitant jury awards
not justified by facts in a given
case, few judges deo so. This
judicial power may be lost as a
result of legislated remedies.

Inereasing frequency of awards
from $100,000 to over $1 million
can deplete insurance company
reserves, force exit from market,

Claim present tort sys-
tem makes it impossible
for companies to plan
for future losses on
malpractice claims
(long-tail or time-bomb
cost effect).

Maintain insurers are
abandoning malprac-
ticedue solely tocurrent
sag in stock market,
even though number
of insurers of malprac-
tice has been decreas-
ing for 6 to 8 years.

Current statutes and legal inter-
pretations mitigate against in-
surers being able to provide
medical malpractice coverage at
a rate realistically reflecting
amount of losses.

Excessive losses have forced in-
surers to raise rates, be more
selective in writing malpractice
insurance.

Contend premiums
can't be reduced until
malpractice suits are
limited to cases of
demonstrable incompe-
tence or negligence.

Maintain premiums
would not have soared
if state medical soci-
eties had policed their
own members better,

Insurers are the cost scorekeep-
ers in the medical-legal zon-
frontation; rising claims costs
must be reflected eventually in
higher premiums.

Underoccurrence policy, insurer
must maintain a reserve from
single year's premium to cover
potential large awards for a
decade or more from future un-
known claims.

Cite long statutes of
limitation put fuse on
time-bomb of future
claims and costs.

Maintain the effect of
negligence accident
and theimpactofdrugs
and treatment may not
become discernable for
many years.

Health providers have no safz-
guards from extremely long ex-
posure to suits. A physician can
be sued for malpractice a decade
or more after he has retired.

Insurance companies, which by
law must operate with prudence,
are caughtin middle of medical-
legal dilermma. They are {orced
fo douhle and redouble pre-
miums to cover rising losses,
avoid subsidies from other
policyholders.

Are inclined to settle
nuisance suits out of
court to avoid exorbi-
tant award by runaway
jury. Every nuisance
suit setllement fuels
cost spiral of maiprac-
tice crisis.

Many are becoming
proficient in handiing
malpractice suits,
which are spreading to
include nurses, physi-
cian assistants, den-
tists, lab technicians
and psychiatrists,

Present legal system encour-
ages suits, fosters jumbo awards
to detriment of quality heaith
care at reasonable cost. Equit-
able tort reform could protect
competent doctors, stili provide
public right of redress in cases
of genuine medical malpractice.
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Malpractice Insurance:

A Medical-Legal Dilemma

pressed fo increase their rates fast enough to keep
up with the skyrocketing costs of runaway jury
awards and settlements—both present and prospec-
tive. Because of their losses, some companies have
been withdrawing from the market or reducing the
extent of their involvement. They simply refuse to
imperil their ability to properly protect policy-
holders in their other lines of insurance, such as
homeowners and auto. _

One financially vicious factor in this alarming and
continuing cost spiral for the insurer is the “time-
bomb" or “long-tail” effect of malpractice suits filed
many years following the doctor’s policy year, but
which must be paid from the premium collected for
that given year and held in reserve for this purpose.
Even suits promptly filed the same year of the alleg-
edly improper treatment can take several years in
litigation. Estimating reserve funds for 8, 10 or even
20 years to cover unknown high-dollar claims in the
future has become a task companies cannot do
easily, yet such contingency is a key factor of cost.

Meanwhile there is another critical cost factor.
It is the move by the doctor to order more tests,
X-rays and other treatment than necessary to pro-
tect himself from litigation. This defensive medi-
cine cost now may run as high as $10 billion an-
nually. Like all costs, it is the patient who ultimately
pays, as was noted in the extensive 1973 report of
the HEW Secretary’s Commission on Medical Mal-
practice.

One estimate of the claims payout for a big insur-
ance company for a five-year period (1967-72) even
Lefore the current crisis will be more than $150 for
each $100 of premiums collected. Adding company
expense and other costs will bring this to some $180
loss for each $100 collected.

This large carrier in the field reports it had only
one claim for every 23 doctors covered in 1969 but
this was up to one for 10 by 1974. And in the same
period the average value of each claim also had
nearly doubled. Signs show this pace is much worse
now.

Court data in Cook County, Illinois, show that 522
malpractice suits were filed in 1973 and 818 in 1974,
In January-February 1975 alone 158 suits were filed,
compared o 116 suits in the first two months of
1974. Also significant: the average verdict per suc-
cessful plaintiff was $116,799 for 1974-75 midterm
six months, compared to $40,019 for 1973-74 full-
term 12 months.

As the insurance carricrs push for still higher
premiums to pay for these astronomical costs, the
doctor and his medical associations in turi have

18

sounded the public alarm. Especially since the first
of this year as the crisis has worsened, the doctor
claims he cannot or will not pay the higher insur-
ance rates, he has gone on strike or threatened to
strike, and in other cases he has gone into early

- retirement or closed his practice entirely, The new
~ young doctor is concerned and says the insurance

cost is yet another formidable hurdle to starting in
practice.

As of late May, some form of legislative relief was
being pushed in a tolal of 38 states and action of
some sort had been taken in as many as 17 of them.
However, the search for viable solutions to appro-
priately reflect the interests and concerns of all in-
volved is expected {o continue for some lime and
may include efforts by some for federal relief as
well.

The Alliance's state-level approach includes a
“package” of proposals designed to provide a reli-
able source of insurance to health care professionals
and institutions, to initiate measures that would re-
duce the incidence of claims for medical injury and
bring the cost of such claims under control. ic reli-
ably protect the financial integrity of participating
insurance carriers, and to make certain that the cost
of medical injuries is borne by the health care sys-
tem and not by other policyholders. This approach
recognizes that no selution is going to werk ror the
long term unless it includes fundamental reforms in
medical practice and in the legal rules that govern
malpractice claims.

One remedy that could be initiated promptly al-
ready lies within the power of the state courts to
regulate attorney contingent fees, as New Jer sey has
done. The Alliance has urged the courts to do so
before possible legislative intervention. Further,
judges also have been urged to make more active use
of their power to review jury awards and to amend
them if they are excessive.

As the HEW Secretary’s Commission report sum-
marizes, there have been nearly 100 major reform
recommendations set forth for all concerned to con-
sider. Among these, already cited in some state leg-
islative proceedings, are the followi 'ing:

® Shortening of the statute of Ilrmtatlons. or the
number of years within which suit may be filed.

® Not requiring doctor to prove his innocence or
to disprove that somehow he “guaranteed” perfect
cure,

® Use o[ arbitration or screening panels to reduce
need for litigation in first place.

Howeverit ends, the public will know insurers are
part of the solution, not the problem. O
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A graup of dectors and patients has

h]ed a $100 million lawsnit in Rhode - |
2 isldnd against four insurance com-,:

—pdmeb and the American Medical
Asspciation president says a'doctors’

\uman ‘may have to formed to '«olw the

. ‘m lpractice insurance crisis..

The 'class action suit was liled
Wednesday in federa!l court at
Prowdcnco on behalf of eight doctors

i and seven patients. It accuses the [irms

. State ]egx;]alures within hours, but .

- of eonspiring to restrain trade in the -

sland doctors.

Vielated the Sherman Antitrust Act in

_the iniroduction ol a-new form of-
malpractlce insurance coverage, lim '

Lot

clunns made” policy.. 7

Lis C]d.]l]'lb made™ insuraica ]JIGlCL’i‘} ‘t'

sale of malpractice puhcub Lo Rhnrlv

S The suit alleged Ulu fuur u)m‘pmuc‘s:'

dn{tur Jagainst elaims: fl](‘d (‘mmg the -

58 unpio'vcled if sued after the policy

~expires, even thuupt the alleged.
smalpractices oceurred clmmt* 1]10 life -

of the palicy. . e
‘ “O(:Lu;lcnce pollcae
" doclor as long as the .1ilogod malprac-

' tice occurred while 1hc do Lor L-l[‘l‘](‘l’l
the insurance,

The defendants are Hl Pdllf }‘uo and
Marine Insurance Co., Aetna,
“ravelers and Hartford., :

"The suit asked the Tederal court to
Assye injunctions against the four
Jeompanies o end their refusal to insure

life of a policy: But the.doctor may be -

prntoc,l a’

all physicians and hospitalg on an
occurrence basis,

Meanwhile, Dr. MﬂlcomLTndd. the

AMA president, said in Chicago that the.

malpractice crisis; could be solved by

dactors 1may have to umamze to forLe

“them to act.

“In Atlantic City (site of 1]10 upcom-
ng AMA convention) I am going lo
recommond creation of a committee ...

- to inforni our members ahout collective ;

bargaining,” Todd told a group of
doctors and nurses in a speech at
Cﬂ!umbus Hﬂbp:ldl here.

Tt may be ]mpe[dlnc that \x ¢ take

this militant stance,” he said. ‘It
seems to be the only way we can et [110
attention of our legislators.™

Todd said the AMA-will consider:

forming a doctor-owned company to

underwrite malpractice insurance. He -
- also said the organization will coneen- -

trate on limiting contingency fees paid
to’ altorneys h_andhng_ malpractice
suits.

in Pennbv]mnm. an out-ofcourt

'settl(‘mmt between a firm which owns

- 40 hospilals in 11 states and one of the

nation’s largest malpractice insurance

. companies, was reached Wednesday to

"assure continued toverage through:
‘next vear,

American Medicorp, Inc., hased in
Bala Cynwyd, Pa. had sought an
injunction against the Argonaut
Insurance Co. {rom canceling a

%7’2.‘55)&4;,“”-5 N

malpractzce msumnce cnntxa(t W uh__

“Medicorp.

An attorney for Medicorp, William

Taylor, said Argonaut zereed 1o honar 1
its contract thlﬂ“—,[! May 1976, *“Thovy -

will write, the same policy

z“d " ek

with 1?.9".'
same telms for the same mLL i Tzn"m"

The final dCtﬂl]b Lle ‘uli” mecr

worked out, he said,
Work slowdowns-continucd
day in several slates,

We dl es

including New |

“York where Gov. Fugh Carey set up a /
special panel to review the ma,pmcucv 3

msumnc(, sm:a!mn

Lcadem of & dﬂcturs pro[c&t over
New York’s new: medical malpractice

calleagues today to persuade them to
end a jobh- acimn in thp Ne\x 'mal 11*
area. . .

Aftvr a twn hnm meetmg mi.l Car ey
aml leﬂls]nllvo Teaders on Wednosday,

jeaders of dissident doctor froups met ¢

and decided that continuation of a
slowdown in services, l)ﬂyun Sunday,
aould nol further their catlse in seu}\m"

further protection from malpractice

suits, sources si mI

Leaders of tlic state \Icnhul Society,
who had never favored the job action,
emerged from the meeting saying they
‘were optimistic that the slowdown
could be defused. Bul they, too, =uid
they would first have o 1.‘1‘.15 with
colleagues., gt :

» EIT o et e T e bt

| adan ; s w

T
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“insurance law planned to meet with .
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VIX. Damages

Generally the liability of a physiciag‘or surgebn for damages
for ihjuries resulting from his négiigence inrtreating or caring
for a patient is governed by the general principleé of the law cof
‘damages. In malpractice actions damages recoverable are only those
which are the natural and pfobable consequences of the wrongful act
complained of; that is, a physician or surgeon is liable only for
éuch damages as are the proximate result of his negligence in the
respect charged against him. He is not chargeable for anything on
account of the original injury or ailment, or for pain, suffering
or anguish which arises thére;rom.‘ i

The amount of recovery is for the trief of fact fb determine.

I3

In assessing the amount of recoﬁery, arjury shoﬁid have the benefit
of instructions pointiﬁqbout definitely just what limits are to be
observea. Ordinafily; the measure of damages is the reasonable
compensation for the bodily suffering of the patient, fof# the men-
tal suffering accompag}ng and following it and for any permanent
impairment of earning ability. ‘ % £

Generally one who has been injdred by the ﬁegligence of a
physician or surgeon in the course of treatment or an overation
is entitled to recover compensatory damages only. The law may,
however, permit an award of punitive damages in such cases where
the negligence is wanton or gross, as where the physician is shown
to have-been actuated by bad motives or intent to inijure the
patient, or where the treatment was given or the operaticn pexr-

. formed with utter indifference as to the effect upon the patient.



{IX., Statute of Limitatipns

The applicable statute of limitations in medical malpractice
cases is found in K. S. A. 1974 Supp. 60-513(4) which requires the
injured party's cause of action to recover damages to be filed within
two years after the cause of acﬁion accrues. 60-513 was enacted by
the 1963 legislature (eff. Jan. 1, 1964) as a part of the code of
civil procedure. The section was amended in 1968 to include actions
to recover for ionizing radiation injuries.

The significant change in the 1963 enactment was the addition
of a new provision specifying when a cause of action accrues. Prior
law (G.S8. 19249, 60-306) limited the time of commencement of such an
action to 2 years after the cause of action had accrued or the time
when the negligent éct oé%u;red. "The Kansas cogft adhered to the
rule that the cause of action accrued and the statute éf limitations
began to run on an action for malpractice at"the_éime the tort was
committed}ralthough it was clear in a later case that the court did
not apprcove of such rule (Hill v. Hays, 193 K 453, 19645?£££ declined
to alter it adhering to the philosophy that limitations_are created
by statute and are legislative not judicial acés.

Under the new provision (referred to as the discovery rule) the
period of limitétion does not commence until the act giving rise to
the cause of action first causes substantial injury, or in the alter-
native, if the fact of injury is not reasonably ascertainable until
some time after the initial act, than not until the fact of injury
becomeékfeasonably ascertainable to the injured party...but in no
event shall the period be extended more than 10 years beyond the time
of the act giving rise to the cause Qf action.

Undex the old rule the injured party's knowledge of the injury

was immaterial. Assuming a diligent plaintiff should become aware

i



of his injury within the statutory period, justifications for such a
rule were that it prevented ficticious claims and safegquarded against
state evidence and that it insured that an injured party would not
knowingly sit on his rights. The discovery rule would appear to bal--
ance the necessity of avoiding uncertain litigation against the injus-
tice of depriving a patient of his cause of action before he knows it
exists.

Judicial exceptions from other jurisdictions attempted to allev-
~iate the traditional rule's harshness i.e. the "physician-patient
relationship" and "continuous treatment" rules. The Kansas court has
never expressly adopted either rule Eﬁt has intiﬁated that evidence
stemming frqm either relationship, when relevant, would bear upon the
issue of discovery. _i-; ‘ . B T

The court in Hecﬁt'v. First National Bank and Trust Co., 208 K
84, states that sﬁﬁmary judgment may be proper on the affirmative
defense of the statute of limitations where there is no dispute or
genuine issue at the time the statute commenced to run. But where

s rwd D mam 2 2 P I P
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s when substantial injury first appears or
when it becomes reasonably ascertainable, the i;sue is for determina-
tion by the trier of fact.

Under K. S. A. 1974 Supp. 60-515 a person who is a minor or
other incapacitated person at the time the cause of action accrued
or at any time during the period the statute of limitations is run-
ning would be entitled to bring a malpractice action within one year
after such disability is removed. However no such action could be
maintained after twenty-two years from the time the cause of action

shall have accrued.
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Legislative Research Department June 10, 1975

The Seventieth Cﬂjﬂral.ﬁasenb]v of Arkansas enacted
three bills concerning medical malpractice. Act 306 of 1975

requires physicians to notlfv the ArkensasxState Medical Board
of a law suit against them charging malpractice.

Act 638 of 1975 establishes a professional medical
malpractice insurance commission for the selection of arbitration
panelv to function in malpractice claims. The use of the panel
is not reguired nor is the decision of the body DLHGlﬂg upon
either party in the claim. All proceedings, records, finding
and deliberations of a hearing panel are confidential and may
not be used in any other Droceedlna The use of the arbitration

panel does not limit a person's rlght to bring suit against
the doctor.

: Act 698 of 1975 creates a professional 1 1E
reinsurance exchange. The act requires all insurers writin
general liability insurance in the state to become members
the professional liabilityv reinsurance asscciation. The as
tion expires December 31, 1978.
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Dear Member:

Attached is a list of the bills relating
to medical malpractice now being considered in
the 1975-76 Regular and Second Extraordinary
Sessions. A short analysis and status as of
6 June 1975 of each measure is included.

We hope this information will be of ser-

vice to you. Please let us know if we may be
of further assistance.

OFFICE
OF
RESEARCH Sincerely,
JIM HURST
Director
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1975~-76 Reqular Sesgsion

\
1) AB 36 (Berman)

AB 36 would require insurance carriers issuing specified
. malpractice insurance to file annual reports with the Insurance
Commissioner not later than July lst of each calendar year,
including 1975 (Status: Referred to the Senate Committee on
Insurance and Financial Institutions on 19 February 1975).

2) AB 818 (McAlister)

AB 818 would create the California Medical Malpractice
Underwriting Association, an insurance pool, composed of all
carriers transacting liability insurance in California. The
association would, with specified exceptions, be the exclusive
source of medical malpractice insurance to physicians and health
care providers in the state. The maximum amount written would
be §$1,000,000 per claimant per year not to exceed $3,000,000 for
all claimants under a policy for a given year.

The association would be governed by a board of directors
composed of six insurer representatives, three physicians, and

two public representatives (Status: Vetoed by the Governor on
17 May 1975).

3) AB 875 (Deddeh)

AB' 875 would require a 60-day notice to the defendant of
an intention to commence a civil action based upon the defen-
dant's professional negligence. The notice would be required to
state the legal basis of the claim and the type of loss sus-—
tained, including with specificity the nature of the injuries
suffered (Status: Re-referred to the Assembly Committee on
Judiciary on 21 May 1975).

4) AB 878 (Murphy)

AB 878 would commence the statute of limitations in mal-
practice actions to run within three years from the date of the
alleged wrongful act, except where the physician and surgeon
were guilty of fraud, intentional concealment, or where there
was a foreign object in the body of the injured plaintiff

(Status: Referred to the Senate Committee on Judiciary on
30 April 1975).

ASSEMBLY OFFICE OF RESEARCH
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5) AB 926 (Keene)

AB 926 would create the California Arbitration Commission
on Medical Injury Compenstion which would be empowered to arbi-
trate medical malpractice cases. The bill would provide a system
whereby the provider can contract with patients to agree to
arbitrate malpractice claims with the commission. The bill also
contains changes in the tort medical malpractice liability system
in the following areas: statute of limitations, abolition of the
collateral source rule, limitations on non-economic losses, and
restrictions on attorney fees. AR 926 also deals with the regu-
lations affecting medical quality assurances by reorganizing the
Board of Medical Examiners (Status: Re-referred to the Assembly
Committee on Ways and Means 27 May 1975).

6). AB 928 (McLennan)

AB 928 would make various technical changes in SB 491
(Behr) if the Governor signs the bill. SB 491 was enacted as
Chapter 93 and became effective on 23 May 1975 (Status: Re-
referred to the Senate Committee on Insurance and Financial
Institutions on 28 May 1975).

7) AB 1021 (Duffy)

AB 1021 would allow the court to disallow contingency fees
it deems unreasonable based on usual, customary, or reasonable
fee standards (Status: Referred to the Assembly Committee on
Judiciary on 5 March 1975).

8) AB 1106 (McLennan)

AB 1106 would create the position of California Medical
Injury Commissioner in the Department of Consumer Affairs. The
commissioner would be appointed by the Director of the Department
of Consumer Affairs from a pool of physicians and surgeons prac-
ticing in California. The commissioner would review all malprac-
tice claims and if reasonable cause exists to believe a compen-
sable injury occurred, he would assign the claim for hearing to
a panel of three physicians. The panel would issue a finding

regarding the merit of the claim which would be admissible as
evidence in court.

The bill also provides for courts to establish trust funds
for the future care of patients awarded medical Judgments (Status:
Re~-referred to the Assembly Committee on Juciciary on 21 May 15995) .

ASSEMBLY OFF'ICE OF RESEARCH
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9) AB 1168 (Antonovich)

Currently, the statute of limitations in medical malprac-
tice cases commences to run from four years after the date of
injury or one year after the date of discovery. BAB 1168 would
delete the provision which authorizes the plaintiff to bring an
action within one year from the date of discovery (Status:
Referred to the Assembly Committee on Judiciary on 17 March 1975).

10) AB 1652 (Campbell)

AB 1652 would limit attorney's contingency fees to 10 per-
cent of the plaintiff's award after the first $1,667 (Status:
Re-referred to the Assembly Committee on Judiciary on 22 Ma
1975) ‘

11) AB 1941 (Boatwright)

AB 1941 would provide that an attorney is prohibited from
contracting for or collecting a contingency fee for handling a
‘personal injury tort claim in excess of specified amounts. The
bill also permits the court to set the attorney’s fee upon finding
that the agreed fee is either excessive or inadequate (Status:
Referred to the Assembly Committee on Judiciary on 17 April 1975).

12) AB 1942 (Hart)

AB 1942 would permit a superior court to enter a judgment
ordering that money damages, or its equivalent for future damages
of the judgment creditor be paid in whole or in part by periodic
payments rather than by a lump sum payment (Status: Re-referred
to the Assembly Committee on Judiciary on 19 May 1975).

13) AB 1943 (McAlister)

AB 1943 would require damages in medical malpractice cases
‘to be paid net of any benefit payable under the Social Security
Act or any state or federal income disability or workmen's com-
pensation act (Status: Referred to the Assembly Committee on
Judiciary on 17 April 1975).

14) 2AB 1944 (Deddeh)

AB 1944 would prohibit after 1 Januaxy 1976, the issuing
or renewing of professional liability policies with so-called
"claims-made" clauses unless they contain specified provisions
granting the right of renewal, and the physician continues to
meet underwriting standards (Status: Passed by the Assembly
Committee on Ways and Means on 3 June 1975).

ASSEMBLY OFFICE OF RESEARCH
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15) + AB 1945 (Hart)

AB 1945 would establish hearing panels in each county
for all medical malpractice claims. Each panel would consist of
a doctor, a lawyer, and a judge. The panel would issue a
recommendation on each case which would be admissible in court
unless there was an objection from ‘either party (Status: Held
without recommendation in the Assembly Committee on Judiciary
on 15 May 1975).

16) 2B 1946 (Duffy)

AB 1946 would reguire liability carriers to report awards
of over $3,000 to the Board of Medical Examiners; hospitals to
report removal of medical staff privileges to the board; and
would provide a channel for public complaints against physicians
(Status: Held without recommendation in the Assembkly Committee
on Judiciary on 15 May 1975).

17) AB 1947 (McVittie)

AR 1947 would allow doctors and patients to enter into
voluntary but binding agreements to resolve disputes about medi-
cal care by arbitration (Status: Referred to the Assembly
Committee on Judiciary on 17 April 1975).

18) 2B 2255 (Pixon)

AB 2255 woulds

By Under specified circumstances limit the liability of
physicians to specified amounts.

b. Exempt physicians from 1iability for breach of contract
for results to be obtained from any procedure undertaken
in the course of health care.

Ce Run the statute of limitations for medical malpractice
cases for two years from the date of the alleged injury.

6% Establish a Patients' Compensation Fund to which all
health care providers would have to contribute in an
amount determined by the Insurance Commissioner. Medi-

cal malpractice settlements of over $100,000 would be
paid out of the fund.

s Limit attorney's contingency fees for medical malpractice
cases to 15 percent of the patient's recovery.

ASSEMBLY OFFICE OF RESEARCH
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f., Establish the Residual Malpractice Insurance Authority in
the Department of Insurance which would be empowered to
issue policies to providers otherwise unable to obtain
insurance at the option of the department.

g. Require medical review panels composed of one attorney

and three physicians to review every claim and issue a
recommendation admissible in court.

i : P Establish the Medical Malpractice Study Commission to
report and recommend further changes in the medical tort
liability system to the Governor and the Legislature.
(Status: Referred to the Assembly Committee on Finance,
Insurance, and Commerce on 1 May 1975).

19) AB 2273 (Maddy)

AB 2273 would prohibit carriers writing medical malprac-
tice insurance policies in effect on 1 January 1975 from either
raising the rate of the policies to an amount higher than that
charged on 1 January 1975 or cancelling the policy without first
petitioning the Department of Insurance to make such a change.
The bill would also empower the Department of Insurance to regu-
late medical malpractice insurance rates (Status: Referred to

the Assembly Committee on Finance, Insurance, and Commerce on
5 May 1975).

20) AB 2287 (Maddy) .

AB 2287 would require compulsory arbitration in medical
malpractice cases. If the plaintiff disagrees with the result
of arbitration, the bill would provide that the person may insti-
tute a civil action for damages on account of medical malpractice

(Status: Referred to the Assembly Committee on Judiciary on
7 May 1975).

21) AB 2300 (Goggin)

AB 2300 would create an Office of Health Services Quality
Assurance which would evaluate all health care providers. The
office would then advise the appropriate licensing board of any
restrictions to be placed on the practice of a particular pro-
vider. The bill would provide that before a provider could obtain
malpractice insurance, he would have to be certified by the office
as competent in the areas of practice for which the insurance is

issued (Status: Re-referred to the Assembly Committee on Health
on 19 May 1975).

ASSEMBLY OFFICE OF RESEARCH
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22) AB 2316 (Campbell) ” .

AB 2316 would prohibit carriers from canceling medical
malpractice insurance issued to health care facilities after
the effective date of the bill on the sole ground that one or
more persons on the staff of the facility does not have malpractice
coverage (Status: Referred to the Assembly Committee on Finance,
Insurance, and Commerce on 13 May 1975).

23) AB 2317 (Campbell)

AB 2317 would limit to $500,000 the amount of damages that
¢ould be awarded in medical malpraclice actions except for injury
or death proximately caused by willful or wanton misconduct
(Status: Referred to the Assembly Committee on Judiciary on-

13 May 1975).

24) AB 2369 (Robinson)
AB 2369 would:

a. Require health care providers to report to the Board of
Medical Examiners every occurrence of medical malpractice
that the provider sees.

< [ Require graduates of state supported medical schools to
agree to practice for one year in an area of the state
deficient in physicians® services.

C Reduce the amount of damages the defendant must pay in
a medical malpractice action by the amount of the collateral
sources available to the plaintiff.

d. Run the statute of limitations in medical malpractice
actions from three years of the injury or three years from
the plaintiff’'s last professional visit to the provider,
whichever is longer (Status: Referred to the Assenbly
Committee on Judiciary on 30 May 1975).

25) SB 397 (Carpenter)

SB 397 would create a Patients® Compensation Board to
determine payment in event of medical injury within stated limits.
The bill would bind all health care providers and the carriers
to accept the decision of the board, although the claimant could
reject the settlement under specified circumstances. The board
would be required to notify the licensing agency of a provider
.if the board determines that an injury was caused by the pro-
vider's willful ané wanton misconduct. The bill would also

ASSEMBLY OFFICE OF RESEARCH
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authorize the Insurance Commissioner to form a joint underwriting
pool to assure providers medical malpractice coverage (Status:
Passed by the Senate Committee on Finance on 2 June 1975).

26) SB 398 (Carpenter) 2
SB 398 would create a joint underwriting pool under the

jurisdiction of the State Insurance Commissioner to insure access

to occurrence-based insurance for physicians unable to secure

liability coverage (Status: Vetoed by the Governor on 23 May 1975).

27) SB 407 (Russell)

. SB 407 would provide for attorney contingency fees in medi-
cal malpractice cases to be paid according to a sliding scale
(Status: Failed passage in the Senate Committee on Judiciaxy
on 3 June 1975).

28) SB 491 (Behr - Ch. 93, 1975 Statutes)

EB 491 would provide for a joint underwriting association
composed of all carriers writing liability insurance in Cali-
fornia. The association would offer insurance to providers in
counties where coverage is not available or the rates are exces-—
sively high (Status: Effective 23 May 1975).

29) SB 521 (Robbins)

SB 521 would create a board within the Deparment of Insur-
ance that would be the sole recourse for patients seeking compen-
sation for medical injuries, and awards would be limited to loss
of wages, medical expenses, and loss of bodily function. The
bill would also require providers to carry professional liability
insurance or deposit a self-insurance surety (Status: Re-referred

to the Senate Committee on Insurance and Finsncial Institutions
on 21 April 1975). '

30) SB 661 (Song)

SB 661 would commence the statute of limitations running
in medical malpractice cases for three years from the date of the
injury or one year after the date of discovery, whichever comes
first. The time limitation would be tolled for no longer than
five years from the date of the injury for failure by the provider
to disclose any act upon which the malpractice action is based
and which is known or should have been known by the provider.
The bill would also toll the time limitation during any period
in which the plaintiff is under eight years of age. "To toll the
statute of limitations means to show facts which remove its bar
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of the action," Black's Law Dictionary, Fourth Edition, 1968
(Status: Re-referred to the Senate Committee on Judiciary on
29 May 1975).

31) SB 674 (Marks)

SB 674 would prohibit carriers which had medical malprac-
tice insurance policies in effect on 1 January 1975 from cancel-
ing or refusing to renew the policies until 1 January 1976. The
bill would also empower the Department of Insurance to regulate
medical malpractice rates (Status: Failed passage in the Senate
Committee on Insurance and Financial Institutions on 16 April 1975).

32) SB 697 (Grunsky)

SB 697 would provide that the damages which the defendant
in a medical malpractice case is obligated to pay would be reduced
by the amount of specified types of direct benefits payable to
the plaintiff from collateral sources after first deducting cer-
tain costs of such benefits incurred by the plaintiff (Status:
passed by the Senate Committee on Finance on 3 June 1975).

733) SB 864 (Behr)
SB 864 would:

a. Create a joint underwriting association to issue policies
on a claims made basis.

bis Start to run the statute of limitations in medical mal-
practice cases for two years from the date of injury or
six years if a foreign object were left in the patient’'s
body. The time limitation would apply only to adults.

€. Impose specified maximum attorney's fees based on a percen-
tage of the recovery. '

d. Limit maximum damages recoverable to $208,000. The recovery
could be reduced by benefits received by the plaintiff
from collateral sources. -

=2 Require the claimant in a medical malpractice action
where the total judgment exceeds $25,000 to submit to
annual medical examinations to determine if the continua-
tion of the award is merited. :

£. Provide that any guaranty by a provider to cure a patient
would be void unless in writing and signed by the provider
(Status: Reconsideration granted in the Senate Committee

on Finance on 2 June 1975).
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34) SB 889 (Carpenter)

\

SB 889 would:

a. Presume written statements of informed consent to be
valid in the absence of clear proof of fraud or misre-
presentation. _

b. Admit evidence of collateral sources in court to mitigate
the plaintiff's damages.

C. Begin to run the statute of limitations in medical mal-
’ practice cases from one year of the date of discovery
or one year from the date of the alleged negligent act,
but with certain exceptions, in no event longer than
four years after the date of the act.

d. Require persons bringing medical malpractice actions to
~provide the defendant with 60 days notice prior to the
commencement of the action.

e. Form an insurance pool to insure the availability of medi-
cal malpractice coverage (Status: Referred to the Senate

Committee on Insurance and Financial Institutions on
30 2april 1975).

35) SB 1180 (Marks)

SB 1180 would establish an Insurance Rate Commission in
the Department of Insurance vested with the authority to regulate
the rates of all insurance sold in California with the exception
of workmen‘s compensation carriers (Status: Referred to the

Senate Committee on Insurance and Financial Institutions on
8 May 1975).
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1975-76_Second Extraordinary Session

1) AB'1 (Keene)

AB 1 is essentially the same bill as AB 926 (Keene) intro-
duced in the 1975-76 Regular Session (Status: Re-vcferred to the
Assenbly Committee on Judiciary on 3:.June 1975) . uaven by wedle &haaw¢<§%
Ea e P“¢“ﬁ%’¢“*““¢“ﬁnwvw~.&n/j?gfmmc_/vvg‘. '

2) AB 2 (Keene)

AB 2 would repeal existing statutory precvisions on comprehen-
sive state health planning and add new provisions with the intent
of better planning for the health care needs of the areas in the
state. This would include vesting the authority for health facility
modification in a State Planning Development Agency (Status: Re-
referred to the Assembly Committee on Health on 27 May 1975).

3) AB 3 (Bane)

AB 3 would create a State Medical Malpractice Insurance Fund
in the Department of Health which would be used to transact medi-
cal malpractice insurance to health care providers (Status: Re-
ferred to the Assembly Committee on Finance, Insurance, and Com-
merce on 20 May 1975).

4) AB 4 (Goggin)

" AB 4 is essentially the same bill as AB 2300 (Goggin) intro-
duced in the 1975-76 Regular Session (Status: Referred to the
Assembly Committee on Health on 19 May 1975).

5) AB 5 (Duffy)
AB 5 would:

&. Require that specified healing arts boards record the convic-
tions and judgments rendered against their licensees and the
removal of their staff privileges.

b. Increase the membership of the Board of Medical Examiners to
17 members and restructure the board into three divisions
with specified duties.

c. Provide for the establishment of medical quality review com-
mittees under the jurisdiction of the board whose duties
would be to review the guality of medical practice, investi-
gate complaints, and undertake disciplinary actions. These
committees would also have the authority, as do other
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licensing boards in the Department of Consumer Affairs, to peti-
tion the courts for an injunction to restrain a person engaging
in an act which might be in violation of a provision enforced by
the committee (Status: Referred to the Assembly Committee on
Health on 22 May 1975).

6) AB 6 (Goggin)

AB 6 would require graduate medical students who receive
state scholarship funds to devote 5 years of practice in needy
areas designated by the Director of Health. The bill would also
provide for $20,000 annual compensation and increased medical
enrollment in the University of California until 1 January 1982
(Status: Referred to the Assembly Committee on Health on 22
May 1975).

7) AB 7 (Z'berg)

AB 7 would require court approval of any contract for attor-
ney's fees in medical malpractice cases. In cases where no con-—
tract is approved and a judgment recovered, attorneys fees would
be fixed by the court rendering the judgment (Status: Referred
to the Assembly Committee on Judiciary on 23 May 1975).

8) AB 8 (Carpenter)

AB 8 would create a State Medical Malpractice Insurance Fund
in the Department of Insurance which would be used to transact
medical malpractice insurance to health care providers (Status:
Referred to the Assembly Committee on Finance, Insurance, and
Commerce on 23 May 1975).

9) AB 9 (Mclennan)
AB 9 would:

a. Require damages in medical malpractice cases to be paid net
of any benefit payable under the Social Security Act or any

state of federal income disability or Workmen's Compensation
act.

b. Require that money damages claimed for future expenses be
deposited in court and disbursed as needed. The remaining
funds would be returned to the defendant upon the termina-
tion of the future needs of the plaintiff.

c. Subject the entire amount of any judgment obtained to the
full claim of the Director of the Department of Benefit
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Payments for reimbursement of the value of the benefits pro-
vided under Medi-Cal and any lien filed pursuant to Welfare
and Institutiocns Code, Section 14117 re: the state or a
county recovering from a tortfeasor for the cost of medical
care furnished to a welfare recipient.

Create the position of California Medical Injury Commissioner
in the Department of Consumer Affairs. The commissioner
would be appointed by the Director of the Department of Con-
sumer Affairs from a pool of physicians and surgeons prac-
ticing in California. The commissioner would review all mal-
practice claims and if reasonable cause exists to believe a
compensable injury occurred, he would assign the claim for

hearing to a panel of three physicians. The panel would issue
a finding regarding the merit of the claim which would be
admissible as evidence in court (Status: Referred to the

Assembly Committee on Judiciary on 23 May 1975).

10) AB 10 (Goggin)

AB 10 would provide for financial assistance to and provide

state operation of bankrupt hospitals (Status: Referred to the

Assembly Committee on Finance, Insurance, and Commerce on 23 May
1975).

11) AB 11 (Montoya)

AB 11 would:

Permit the State Compensation Insurance Fund to transact
specified medical liability insurance.

Require that every medical malpractice insurance policy con-
tain a clause which makes the carrier directly liable to
potential claimants for the insured's negligence.

Require carriers of medical malpractice insurance to main-
tain on file in the Department of Insurance a bond in favor

of the Insurance Commissioner as trustee for the beneficiaries
of awards.

Authorize the Insurance Commissioner to regulate the rates
of medical malpractice insurance.

Abolish the rights of persons to sue health care providers

for alleged medical malpractice and substitute county arbi-
tration panels.

Require all providers to be insured or self insured against
medical malpractice claims (Status: Referred to the Assembly
Committee on Finance, Insurance, and Commerce on 30 May 1975).
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12) AB 12 (Bane)

AB 12 would permit the State Compensation Insurance Fund +to
transact specified medical liability insurance (Status: Referred

to the Assembly Committee on Finance, Insurance, and Commerce on
30 May 1975). ’

13) AB 13 (Campbell)

AB 13 would increase the membership of the district review
committees of the Board of Medical Examiners by adding both pub-
lic members and physicians and surgeons (Status: Referred to
the Assembly Committee on Health on 30 May 1975).

14) AB 14 (Campbell)

AB 14 would limit contingency fees in medical malpractice
cases (Status: Referred to the Assembly Committee on Judiciary
on 30 May 1975).

15) AB 15 (Campbell)

AB 15 would create a compulsory arbitration system for medi-
cal malpractice cases except in suits where punitive damages are
sought (Status: Referred to the Assembly Committee on Judiciary
on 30 May 1975).

16) AB 16 (Campbell)

AB 16 would create a Bureau of Medical Statistics in the De-
partment of Insurance (Status: Referred to the Assembly Committee
on Finance, Insurance, and Commerce on 30 May 1975).

17) AB 17 (Campbell)

AB 17 would limit to $500,000 the amount of damages that
could be awarded in specified medical malpractice actions (Status:
Referred to the Assembly Committee on Judiciary on 30 May. 1975).

18) AB 18 (Campbell)

AB 18 would require a 60-day notice prior to filing a mal-
practice action (Status: Re-referred to the Assembly Committee
on Judiciary on 5 June 1975).

19) AB 19 (Campbell)

AB 19 would commence the statute of limitations in medical
malpractice actions to run from one year of the alleged injurv or
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or from one year of discovery, but in no event to exceed three
Years from the date of the alleged injury (Status: Referred to
the Assembly Committee on Judiciary on 30 May 1975).

20) AB 20 (Campbell) ] : <

AB 20 would prohibit an insurer from cancelling hospital mal-

practice insurance on the grounds that one or more staff members
are uninsured (Status: Referred to the Assembly Committee on
Finance, Insurance, and Commerce on 30 May 1975).

21) AB 21 (Campbell)

AB 21 would reduce the plaintiff's recovery in a medical mal-

practice action by the amount of his collateral sources (Status:
Referred to the Assembly Committee on Judiciary on 30 May 1975).

22) AB 22 (Robinson)

AB 22 would:

Require physicians to report observed acts of medical mal-
practice to the Board of Medical Examiners.

Revise the definition of unprofessional conduct as it applies
to physicians by providing that negligence rather than gross
negligence shall institute unprofessional conduct.

Require one year's public service by graduates of state funded
medical schools.

Reduce the defendant's liability in medical malpractice cases
by the amount of collateral benefits available to the plaintiff.

Commence the statute of limitations in medical malpractice
actions to run from three years of the date of the alleged
injury or three years from the date of the plaintiff's last
professional visit to the provider, whichever is longer.
The statute of limitations would be tolled when a health
care provider has failed through fraud or concealment o

disclose any such act, omission, or failure complained of
and upon which such action is based.

Create a system of compulsory arbitration for all medical mal-
practice actions. The decision of the arbitration panel would
not be binding unless all parties to the action agree to abid

e by
the result. If there is not agreement, the aggrieved party
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could institute a civil action and the decision of the arbi-
tration panel would be admissible as evidence. Decisions of
the arbitration panels against health care providers would
be required to be reported .to the appropriate licensing
board and Professional Standards Review Organization (PSRO).

Authorize the Insurance Commissioner to regulate medical mal-
practice insurance rates and tie increases in premium rates
to the Consumer Price Index (Status: Re-referred to the
Assenbly Committee on Judiciary on 5 June 1975).

23) AB 23 (Siegler)

AB 23 would reqguire health care providers to report cobserved

acts of medical malpractice (Status: Re-referred to the Assembly

Committee on Judiciary on 5 June 1975)

24) AB 24 (Dixon)

AB 24 would: :

Exempt any health care provider from liability for breach of

~contract for results to be obtained from any procedure under-—

taken in the course of health care, unless the contract is
in writing and signed by the provider.

Limit liability in medical malpractice actions to specified
amounts.

Impose a two year statute of limitations on medical malprac-
tice actions with specified exceptions.

Create a Patients' Compensation Fund in the State Treasury
to pay out medical malpractice claims made under the act.

Impose a 15% limitation on claimant attorney's fees in medical
malpractice cases.

Authorize the Department of Insurance to issue medical mal-
practice insurance.

Establish medical review panels to process all medical mal-
practice claims and issue opinions admissible in court.

Create a Medical Malpractice Study Commission (Status: Re-
ferred to the Assembly Committee on Judiciary on 2 June 1975).
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25) AB 25 (Hart)

AB 25 would establish hearing panels to screen medical mal-
practice claims voluntarily submitted for review prior to the
commencement of litigation. The reports of the panels would be
admissible as evidence in court (Status: Referred to the Assem—
bly Committee on Judiciary on 2 June 1975)

26) AB 26 (Hart)

AB 26 would provide for periodic payment of future damages
on personal injury actions (Status: Referred to the Assembly Com-
mittee on Judiciary on 2 June 1975).

27) AB 27 (McAlister)

AB 27 would permit personal injury awards to be reduced by
the amount of collateral source payments made to the plaintiff
(Status: Referred to the Assembly Committee on Judiciary on
2 June 1975). :

28) AB 28 (Maddy)

AB 28 would prohibit insurers from changing medical mal-
practice premium insurance rates or for ceasing the sale of such
insurance without the prior consent, after public hearing, of
the Insurance Commissioner (Status: Referred to the Assembly
Committee on Finance, Insurance, and Commerce on 2 June 1975)

29) AB 29 (Robinson)

AB 29 would require that the Board of Governors of the State
Bar adopt rules to permit certification of attorneys as medical

malpractice specialists (Status: Referred to the Assembly Commit-—
tee on Judiciary on 2 June 1975).

30) AB 30 (Z'berqg)

AB 30 would create a State Medical Malpractice Insurance
fund to be administered by the Board of Directors of the State
Compensation Insurance Fund for the purpose of transacting medi-
cal malpractice insurance (Status: Referred to the Assembly Com-
mittee on Finance, Insurance, and Commerce on 4 June 1975),

31) AB 31 (Kapiloff)

AB 31 would:

a. Abolish the healing arts boards in the Department of Consumer
Affairs and replace them with a single State Healing Arts
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Association as a public corporation governed by a 19 member
board of governors with the authority to enforce rules of
professional conduct and the powers of revocation and sus-
pension presently held by the various boards. Fifteen
members of the board would be elected by the healing arts
professionals and the other four members would be the Direc—
tor of the Department of Consumer Affairs, the Director of
the Department of Health, the President Pro Tempore of the
Senate, and the Speaker of the Assembly.

b. Require the association to designate the professional soci-
ety in each healing art which represents the greatest num-—
ber of members of that profession as the certified associa-
tion. All persons desiring to practice in a healing arts
profession would then be required to join the certified
association for that particular area. Each certified as-
sociation would be required to recommend rules of profes-—-
sional conduct for adoption by the board of governors and

would be empowered to recommend disciplinary action to the
board.

Cc. Create the State Medical Malpractice Commission consisting
of 15 persons, appointed by the Governor, seven of whom
would be health care providers and the remaining eight could
not be health care providers. The commission would arbi-
trate all medical malpractice claims except for injuries
resulting from gross negligence. Decisions of the commis—
sion could be appealed to the Supreme Court or the court of
appeal for judicial review on questions of law not questicns
of fact. Claims would be paid out of a State Medical Mal-
practice Fund. Healing arts professionals would pay an un-
specified amount per month into the fund. Also, each family
in the state, including individuals not members of a family,
would be taxed one dollar per month for support of the fund.

d. Establish a comprehensive statewide health benefit program,
consisting of basic and major medical benefits, Enrollment
in the major medical program would be compulsory, and enroll-

-~ ment in the basic health plan would be voluntary. A 16 mem-
ber California Medical Commission would administer the plan.
The commission and the Board of Governors of the State Medi-
cal Association would establish rates of payment or premiums
to providers of medical care under the plan (Status: Refer-
red to the Assembly Committee on Health on 5 June 1975).

32) AB 32 (McVittie)

AB 32 would permit health care providers to enter into con-
tracts with patients providing that malpractice claims shall be
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submitted to arbitration (Status: ‘Referred to the Assembly Com-
mittee on Judiciary on 5 June 1975). '

33) AB 33 (Boatwright)

AB 33 would provide for attorney contingency fees in medical
malpractice cases to be paid according to a sliding scale (Status:
Referred to the Assembly Committee on Judiciary on 5 June 1975)

34) SB 1 (Carpenter)
SB 1 would:

a. Provide that written consent to medical procedures containing
‘specified matters be conclusively presumed to be valid and
effective in the absence of clear proof that the execution
of the consent was maliced by fraud or misrepresentation.

b. Permit malpractice awards to be reduced by the amount of col-
lateral source payments made to the plaintiff.

c. Allow the court to enter judgments for periodic payment of
©  damages.

d. Eliminate the inflation factor in the computing of damages.

e. Require expert medical testimony at trials for alleged medical
malpractice. ‘

f. Commence the statute of limitations in medical malpractice to
run for one year from the date of the alleged injury or one
year from the date of discovery, but, with certain exceptions,
in no event longer than four years from the date of the
alleged injury.

g. Require a 60-day notice prior to filing a malpractice action.
h. Create a medical malpractice insurance pool (Status: Referred
to the Senate Committee on Insurance and Financial Institu-
tions on 22 May 1975).
35) SB 2 (Carpenter)
SB 2 would:

a. Create a Patient's Compensation Board which would be empowered
to arbitrate medical malpractice cases with maximum levels of
compensation.
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b. Require the board to report cases of willful or wanton mis-
conduct to the appropriate healing arts licensing board.

c. Require all health care providers to either carry medical
malpractice insurance or furnish a bond.

d. Provide for attorney contingenéy fees in medical malpractice
cases to be paid according to a sliding scale.

e. Provide for a medical malpractice pool (Status: Re-referred
to the Senate Committee on Finance on 29 May 1975).

36) SB 3 (Marks)

SB 3 would prchibit carriers which had medical malpractice
insurance policies in effect on 1 January 1975 from cancelling or
refusing to renew such policies until 1 July 1976. Policies
which were cancelled or not renewed between 1 January 1975 and
the bills effective date would be required, upon request by the
insured after notice to the carrier to be reissued with identical
terms and coverages. The bill would also require prior approval
by the Insurance Commissioner before rates for medical malpractice
insurance could be increased (Status: Re-referred to the Senate
Committee on Insurance and Financial Institutions on 2 June 1975)

37) SB 4 (Marks)

SB 4 would reguire prior approval by the Insurance Commis-—
sioner before rates for medical malpractice insurance would be

increased (Status: Re-referred to the Senate Committee on Finance
on 6 June 1975).

38) SB 5 (Behr)
SB 5 would:

a. Create a Joint Underwriting Association composed of all car-
riers writing liability insurance in California for the pur-
Poses of creating a medical malpractice insurance pool, '

b. Commence the statute of limitations to run for three years
from the date of the alleged injury, unless fraud or inten-
tional concealment is shown or a foreign body was left in
the patient in which case the statute of limitations would
be tolled. Minors under six years of age would have three

years or until their eighth birthday in-which to bring an action

whichever provides a longer period.

¢c. Provide for attorney contingency fees in medical malpractice
cases to be paid according to a sliding scale.
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d. Set a maximum recovery in medical malpractice actions of
$208,000 payable in periodic installments. Also, the re-
covery would be reduced by whatever collateral sources of
benefits the patient may have.

e. Require the plaintiff in a medical malpractice action where
the judgment exceeds 525,000, to submit to annual medical
examination to determine if the continuation of the awards
is merited.

f. Provide that any warranty by a health care provider to
affect a cure would be void and unenforceable unless in
writing and signed by the provider (Status: Referred to
the Senate Committee on Insurance and Financial Institu-—
tions on 4 June 1975).

3%2) SB 6 (Song)

SB 6 would prohibit a carrier from increasing an insured's
medical malpractice insurance premiums on the sole basis that an
action was commenced against the provider if the action was either
dismissed or the court held for the insured (Status: Referred to

the Senate Committee on Insurance and Financial Institutions on
4 June 1975). '

40) SB 7 (Rains)

SB 7 would:

a. Provide that recovery to the plaintiff in a medical malprac-
tice action for noneconomic loss would be limited to S800
per month except under specified circumstances, and would be
prohibited where Tecovery for lost earnings exceeds $1,500
rer month.

b. Reduce damages paid to the plaintiff by benefits received
from collateral sources.

¢. Require upon motion of ejther party in a medical malpractice

suit, a superior court to provide in the judgment for periodic
payment of future damages.

d. Provide for attorney contingency fees in medical malpractice
cases to be paid according to a sliding scale.

€. Require that specified healing arts boards Keep certain rec-

Ords regarding convictions and judgments against their 1i-
censees. The bill would also provide for forms for public
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complaints against licensees and reports from courts concern—
ing judgments against health care providers.

d. Abolish the Board of Medical Examiners and replace it with
the Board of Medical Quality Assurance. The new board would
have 17 members and be divided :into three areas of responsi-
bility.

e, Abolish district review committees within the Board of Medi-
cal Examiners and replace them with medical guality review
committees under the jurisdiction of the new board whose
duties would be to review the quality of medical practice,
investigate complaints, and undertake disciplinary actions.

f. Create a Bureau of Medical Statistics under the Board of
Medical Quality Assurance, to which any state agency or
health care provider would be required to submit informa-
tion pertaining to health care services.

g. Commence the statute of limitations to run from three years
from the date of the alleged malpractice, except upon proof
of fraud or intentional concealment or where there was a
foreign body left in the plaintiff's body.

h. Authorize the Insurance Commissioner to exercise greater
. authority over medical malpractice insurance rates (Status:
Re-referred to the Senate Committee on Insurance and Finan-
cial- Institutions on 6 June 1975).

41) SB 8 (Mills)

5B 8 would limit the permissible investments of medical mal-
practice premium reserves to specified public obligations, secu-
rities, and bonds (Status: Referred to the Senate Committee on
Insurance and Financial Institutions on 5 June 1575 o

42) SB 9 (Song)

SB 9 would require the Board of Medical Examiner's district
review committees to conduct investigations of the professional
performance of physicians and surgeons within its district. The
bill also provides that a provider could communicate to a district
review committee regarding the performance of any other provider.
These communications would be confidential (Status: Referred to
the Senate Committee on Business and Professions on 5 June 1975) .
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43) SB 10 (Song)
SB 10 would:

a. Require that four members of the 11 member Board of Medical
Examiners be public members. " '

b. Authorize the board to develop a health care system which

would minimize any medical maldistribution of health care
in the state.

¢. Authorize the board to require two concurring opinions by
licensees before any elective surgery may be performed by
another licensee.

d. Authorize the board to require providers to submit proof of
the completion of specified courses in continuing education
as a condition of the renewal of a provider's license to
practice medicine (Status: Referred to the Senate Committee
on Business and Professions on 5 June 1975).
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Florida: Summary of 1975 L I N o
Medical Malpractice Legislation

bt o

Chapter 75-9, Laws of Florida, represents 1975 legisla-
tion designed to alleviate the problem of medical malpractice
insurance in Florida. H.B. 1267 as passed by the legislature
and signed by the governor makes the following provisions:

1). Creates a medical liability insurance study com-
mission. The goal of the commission is to recommend a madical
liability insurance system which can be operated at reasonable
cost for the purpose of providing prompt, equitable compensation
to those sustaining medical injury. Deadline for the ¥epott is
January 1, 1976. :

2). Requires that every hospital having in excess of
300 beds, establish an intermnal risk management program.

'program includes: the investigation and analysis of the 2
quency and causes of adverse incidents causing patient injury;
development of measures to minimize the risk of those injuries;
and the analysis of patient grievances which relate to patient
care and the quality of medical services. .

3). Authorizes any group or association of phvsicians

or health care facilities to self-insure against claims of me
ical malpractice.

4) . Requires that the chief judge of each Judded
circuit prepare a list of persons to serve on medical lizbi
mediation panels. The purpose of the panels is to hear and
facilitate the disposition of all medical malpractice actions.

The panel will be composed of three members -- a judiciel referee,

a licensed physician and an attorney. All malpractice claims

must be submitted to a panel before that claim can be filed i
f=1

i)
any court. Within 30 days of completing hearings, the panel nust
decide the issue of liability and state its conclusions of all
parties involved accept the decision of the panel, that panel
may continue mediation toward a claim settlement. If any party
rejects the decision, litigation based upon the claim can be
undertaken. In any civil action, no member of the panel may
participate, as judge, legal counsel or witness. The conclusions
of the panel, however, may be admitted into evidence.

5). Stipulates that an action for medicai malpraccice

must be commenced within two years from the time the incident
occurred, or within two years from the time the incident is or
should have been discovered. Under all circumstances four y2ars
is the maximum limit.



6). Denies any statement for the amount of damages
sought in a complaint. '

v s Prdmulgates the Florida Medical Consent Law. Ac-
cordingly, no recovery for malpractice will be allowed if:

a. The action of the physician, etc., in obtaining
the consent of the patiént was in accordance with
an accepted standard of medical practice among
members of the medical profession with similar
‘training and experience in the same or similar
medical community;

b. a reasonable individual from the information pro-
vided by the physician, etc., under the circum-
stances, would have a general understanding of
the procedure and medically acceptable alternative
procedures or treatments and substantial risks and
hazards inherent in the proposed treatment or pro-
cedures which are recognized among other physicians,
etc., in the same or similar community who perform
similar treatments or procedures; or

c. the patient would reasonably, under all the surround-
ing circumstances, have undergone such treatment or
procedure had he been advised by the physician, etc.

- in accordance with the provisions of paragraphs (a)

3 and (b) of this section.

A consent which is evidenced in writing, is, if valicdly
signed by the patient or another authorized person, conclusively
resumed to be wvalid consent. -

8). Grants to the State Board of Madical Examiners
certain disciplinary powers against physicians, ebe.,; FToumd
guilty of incompetence, negligence, or willful misconduct.

9). Gives to the medical staff of any licensed hospital
authorization to use certain disciplinary powers against staff
members.

10). Adopts for the state an insurance risk apportion-
ment plan -- a Joint Underwriting Association (JUA). The assoc-
iation will function no more than three years.

11). Limits the liability of all hospitals and physicians,
ete., to $100,000 if at the time of the incident financial respon-
sibility had been provided in the amount of §100,000 to the
satisfaction of the insurance commissioner.



There is created a patients' compensation fund, from
which any claim in ezcess of $100,000 will be paid. Annually
each licensed hospital and physician, etc., will pay a fee --
$1,000 per individual and $300 per bed for a hospital the first
year. 1In the second year the fee charged will be $500 per in-
dividual and $300 per hospital bed, plus additional fees and
asscssments 1f necessary. The patients compensation fund is
administered by the joint underwriting association.

»
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_ Indiana: . Summary of 1975
Medical Malpractice Legislation

*

House Enrolled Act No. 1460 amends the Indiana Code
1971, Title 16 by adding a new article concerning medical mal-
practice: be}Oﬂd the def finitions of necessary terms and general
applications, the Act makes the following provisions:

ChaDter l: provides that a patient or his representa-
tive having a claim for bodily injury or death on account of mal-
practice, may flle a complaint in any court of law with requisite
jurisdiction and demand a trial by jury No dollar amount or
figure, however, shall be included in the demand in any malprac-
tice compldlnt '

Prior to the application of Chapter 1y glld malpractl

ce
claims must be reviewed by a medical review panel as outlinsd in
Chapter 9. The panel consists of one attorney and three phvsicians
selected in a prescribed manner. TFrom a pool comprised of all

phySlLLjﬁ% engaged in active practice of medicine in the state,
each guTLJ to the complaint selects one phybician, who is re-

quired to serve. The two physicians thus selected name the third
physician panelist The attorney member of the panel can b=
agreed upon by the parties, or in the absence of agreement, the

attorney memper will be drawn by lot from the list of attornnys
qualified to practice and on the rolls of the Supreme Court of

the state. The attorney acts as legal advisor and chairman for
the panel

Upon the creation of the medical review panel, the
parties to the complaint submit their evidence, in writing
only, to the panel. The panel may also requeat information and
cousult with medical authorities. The sole duty of the panel is
to express its expert opinion as to whether or not the evidence
supports the conclusion that the defendant(s) acted or failed to

act within the appropriate standards of care as charged in the
complaint.

The repert of the panel is admissible as evidence in
any action subsequently brought by the claimant in a court of
law. The report is not c0uc1u51ve, however, and either party
has the right to call, at his cost, any member of the medical
review panel as a witness. If called, the witness is required
to appear and testify.

Chapter 2: places monetary limitations on recovery if
the health care provider has met certain rpquzvbmmﬁfb. Partic-
ularlj, the he al‘H care Drﬂhldtl must file with the commissiouor

of insurance proof of financial rec sponsibility or a policy of



malpractice liability insurance in the amount of $100,000 or

more; and pay the surcharge assessed on all health care providers
to the patient's compensation fund (see chapter 4). A health

care provider qualified under this chapter is not liable for an
amount in excess of $100,000 for a claim of malpractice. The

total amount recoverable for any injury or death of a patient is
also limited and may not exceed $500,000. The amount due from

a judgement or settlement which Is in excess of the total liability
of the health care providers will be paid from the patients'
compensation fund.

In the event of an advance payment from the health care
provider or his insurer to the plaintiff, such payment may not
be construed as an admission of liability. Upon a judgement
favorable to the plaintiff, the court will reduce the judgement
to the extent of the advance payment. :
: ¢

Chapter 3: reduces the statute of limitations in mal-
practice cases. No claim against a health care provider can be
brought unless filed within two years from the date of the alleged
act, omission or neglect. Minors under six years will have until
the eighth birthday in which to file.

~Chapter 4: creates the patient's compensation fund
to be collected and receivad by the commissioner. The fund is
created by an annual surcharge levied on all hcalth care pro-
viders in the state. The insurance commissioner determines th
amount of the surcharge, but the amount cannot excced 10% of +
cost to each health care provider for maintenance of financial
responsibility. _ ‘

o
-
i

If the fund exceeds $15,000,000 at the end of any
calendar year after payment of all claims and expenses, the
comuissioner reduces the surcharge in order to maintain the rund
at an approximate level of $15,090,000. :

On December 31 of each year, the auditor of the state

issues a warrant in the amount of each claim submitted to him
against the fund.

Chapter 5: establishes that when a plaintiff is rep-
resented by an attorney in the prosecution of his claim, the
plaintiff's attorney fees from any award made from the patient's
compensation fund may not exceed 15% of any recovery from the
fund. Also, the patient has the right to pay for the attorney's
services on a mutually satisfactory per diem basis.

Chapter 6: provides for the reporting and review of
claims. ATI malpractice claims settled or adjudicated to final
judgement against a health care provider must be reported to the
counmissioner of insurance. The commissioner then forwards the
name of the health care provider against whom a settlement or
judgement is made to the appropriate board of professional
registration and examination for review of the fitnass of the
health care provider. The board, in appropriate cases, has the
powaer to take disciplinary action.



Chapter 7: makes several provisions regarding the
described malpractice coverage.
W % ‘ e .
a) Only while malpractice liability insurance remains
.in force are health care providers and insurers
liable to a patient, or his representative, for
malpractice to the extent and in the manner speci-
fied, : )

b) no policy may limit or modify the liability of the
N0 P 3 y 4 ¥
insurer contrary to the act,

c) insurers assume all obligations to pay an award.

. Chapter 8: creates the Residual Malpractice Insurance
Authority. In general, the risk manager for the authority is
"responsible for making malpractice liability insurance available

to risks. :
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Maryland: A Summéry of

\ 1975 Medical Malpractice Legislation

In the 1975 Legislative Session, Maryland legislators
passed and the Governor of the state signed three bills dealing
with medical malpractice. '

Senate Bill No. 816 creates the Medical Mutual Liability
Insurance Society of Maryland. The purposes of the non-stock
corporation is to provide insurance against liability of physicians,
any person for whose acts or omissions a physician is responsible,
and for injury by persons employed in, by property used in, or
by activities incidental to the practice of medicine by the
insured.

Every licensed physician in the state pays a one-time
tax in the amount of $300. Upon payment of the fee the physician
may be insured by the Society for any and all hazards insured
by the Society. 1In addition, each policyholder member pays a
stabilization reserve fund charge until such time as the net
balance of the fund is not less than the projected sum of premiums
to be written in the year following the valuation date.

Senate Bill No. 1055 providec a statute of limitations
for actions baced on malpractice by physicians. Any action for
damages must be filed within five years of the time the injury
was committed or within three . years of the date when the injury
was discovered, whichever is the shorter. In no event is the
time to run against a minor until he has attained majority.

" Senate Bill No. 1072 creates a professional liability
pool to provide malpractice insurance (not limited to the medical
professions) at standard rates for risks unable to secure
coverage thrcugh the regular market. The act specifies which
insurance carrierxs are to be members of the pool. The pool is
to operate from July 1, 1975 and terminate on July 1, 1977.
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NEVADA:  SUMMARY OF 1975
_ MEDICAL MALPRACTICE LEGISLATION

Early in the 1975 Session, a select committec on
medical liability insurance was appointed from both houses
of the Nevada Legislature. The committee held two public hear-
ings, taking testimony from concerned parties. The following
bills are a result of the sessions.

Senate Bill No. 401 eliminates malpractice insurance
4s a separate form of casualty insurance and incorporates
"liability resulting from negligence in rendering expert fidu-
ciary or professional services . . . into the general definition
of liability insurance. Apparently the insurance commissioner
for Nevada has statutory authority to develop regulations which
provide insurance coverage to risks unable to obtain coverage.
Senate Bill No. 401, however, expands that authority to develoep
plans which may include any kind of reinsurance that is unavail-
able and which would make essential coverage available where it
would otherwise not be offered.

Senate Bill No. 403 requires the amount of Jjudgment
for damages in personal injury actions against providers of
medical care or services, to be reduced by the amount paid prior
to judgment by the defendant for medical, hospital or similar
expenses occasioned by an injury.

Senate Bill No, 405 requires the introduction of expert
medical testimony in any malpractice suit. Certain obvious
circumstances, however, are excluded from the requirement.

Senate Bill No. 406 establishes that an action against
a health care provider cannot be commenced more than four years
after the injury, or two years after the plaintiff discovers or
should have discovered the injury. 1In the case of a minor ehild.
an action could be brought against a health care provider until
the child attains 10 years of age.

Senate Bill No. 408 provides guidelines for Physicians
in obtaining consent from & patient for a medical or surgical
procedure. That is, the physician must obtain the signature
of the patient to a Statement containing an explanation of the
procedure, alternative methods of treatment and risks involved.




Senate Bill No. 409 creates a medical-legal screen?
panel for malpractice claims. No course of action may be fi.
until the case has been submitted to a panel and a determination
made on the complaint of negligence. The screening panel does
not determine damages, but revorts its conclusions to the state
board of medical examiners, to the county medical society of
the county in which the alleged malpractice occurred, and to
the state attorney general.

Senate Bill No. 432 provides for judicial Proceedings
in cases where the conduct or fitness of a,physician directly
affects the public health. The set authorizes the state board
of medical examiners, county medical societies, and the attorney
general of the state to take action against physicians guilty
of gross or repeated malpractice or professional incompetence.
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56449 by Senator Lombardi, et al AN ACT to amend the public health law,
A84633 by Assemblyman Silverman, ct al _ the insurance lawv, the workmen's
componsation law, the civil

-practice law and rules, the
judiciary law, the education law
and the business corporation law,
“in relation to medical malpractice

A. Tort Changes

1. Informed Consent - The doctrine of informed consent is limited to non-emergency
treatment, procedure or surgery or diagnostic procedures which involve invasion or
disruption of the integrity of the body. Lack of <informed consent is defined to mean
the failure of the person providing the professional treatment or diagnosis to disclose
alternatives to the patient as well as reasonably foreseeable risks and benefits in-
volved as a reasonable medical practitioner under similar circumstances would have
disclosed. No action may exist unless it is established that a reasconably prudent
person in the patient's position would not have undergone the treatment or diagnosis

if he bad been fully informed. -

2. Reporting of Malpractice Claims - All insurers writing professional liability
‘coverage would be required to submit detailed reports on each claim to the Superinten-
dent of Insurance and the Commissioner of Health on a semi-annual basis.

3. Statute of Limitations. - The Statute of Limitations is reduced to two and one-half
years. If an aclion is based upon discovery of a foreign object, that action may be
commenced within one year after discovery. Also, in cases where there is continuous
treatment for the same illness, an action may be brought within cne year after the
treatment ceases. With respect to infants, the statute would be limited to 10 years
after the cause of action accrues.

4. Motion for Judgment - Motion must be granted as to any cause of medical malpractice
based solely on lack of informed consent if the plaintiff has failed to adduce expert
medical testimony in support of the alleged qualitative insufficiency of the consent.

5. Collateral Source - Evidence is permitted to be adduced before a jury in a medical
malpractice case that claims of economic loss by a plaintiff are offset by payments

to the plaintiff from collateral sources such as insurance, social security, workmen's
compensation or other employee benefits. Those collateral sources secured by liens
are excepted. ' )

6. Judicial Panel Recommendations - If the three members of the panel concur as to

the question of liability, the panel's recommendation concerning liability may be
admissible as evidence at any subsequent trial. The panel recommendation shall not be
binding on the jury or court, but shall be granted such weight as the jury or court
chooses to ascribe to it. :

If the recommendation is read to the court or jury, the doctor or attorney member

of the panel may be called as a witness only with reference to the panel:s recommenda-—
tion.

The panel may request an additional doctor, with expertise in the specialty involved,
to assist it in the determination of the claim. This doctor may also be called at a sub-
sequent trial as a witness by any party.

Prior to the panel's hearing, any party may file a written objection to the designa-
tion of the doctor or attorney. This objection is to be decided by the justice member

of the panel.

B. Insurance Provisions

1. A medical malpractice insurance associaticon, composed of all insurers writing
persenal injury liability insurance in New York State, is created. This would be a non-
profit association required to provide a market for medical malpractice insurance for a
period not to exceed six years. In order for the association to begin cperations, the
Superintendent of Insurance after consultation with the Commissioner of Health must
determine that medical malpractice insurance for physicians and/or hospitals is not
readily available in the voluntary market. The Superintendent of Insurance nust
approve or promulgate the association's plan of operation. The Superintendent of In-
furance wmay start up or suspend the assoclation's operations depending upon his doter-
minatlon of whether or not coverage 1s readily avallable In the open market. Pollcies
up 1o $1,000,000 for cach clalmant under one polley, and £3,000,000 for all claimancs
under one polley in any one ¥year may be dissued, Ruinsurannﬂ may be assumed.
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2. The Superintendent must approve all policy forms. Rates, rating plans and rules

and classifications are to be calculated to be seclf-supporting and based upon reason-
able standards. Consideration may be given to experieuce of the insured, geographical
areas and speclalties of practice. Premiums must be fixed at lowest possible rates.
Premium discounts may be granted for physicians commencing practice and those conducting
a limited practice. Policies may provide for deductibles and co-insurance. Claims may
be settled without the consent of the insured if the policy is issued without deduc-
tibles or co-insurance.

3. Brokers or agents may receive a service fee but not a commission.

4. Association members are to share in operations on a pro rata basis determined by the
net direct premiums written by cach member in New York State. The Board of Directors
may require members to temporarily contribute to the association for the payment of
losses and expenses pending the recoupment from>.the stabilization reserve fund.

5. The association would be governed by a twelve-member board of directors; eight

to be elected by the members of the association and four to be appointed by the Superin-
tendent as representatives of physicians and hospitals. Directors will serve without
pay, but will be allowed reimbursement for expenses.

6. A stabilization reserve fund would be established for the payment of deficits.
Until the net value of this fund exceeds $50,000,000, each physician and hespital
policyholder shall pay an annual charge equal to 20% of the annual premium; there-
after charges shall be made only when the net value of this fund is less than
$25,000,000 and shall continue until it again exceeds $50,000,000. When the associa-
tion is terminated and discharged of its liabilities, excess funds shall be distributed
to the policyholders.

7. Applicant, insured or insurer may appeal to the Superintendent on any ruling, action
or decision of the association. Provision is made for judicial review of the Superin-
tendent's orders. ;

C. State Fund

1. The State Insurance Fund, through the creation of a medical and hospital malpractice
fund, is to be used as a "backup vehicle'" in the event that the Association ceases
operation due to either a judicial determination or the exhaustion of its assets and
reserve fund. In the event the State Fund must become operative, it shall write mal-
practice coverage only until June 30, 1981.

2. The Commissioner of Health is added as a Commissioner of the State Insurance Fund.
The State Insurance Fund must set aside a catastrophe surplus. Adequate reserves must
be established to meet anticipated losses. Such reserves must be approved by the
Superintendent.

3. The medical and hospital malpractice fund must contribute to the administrative
expenses of the State Insurance Fund —-- contribution not to exceed 25% of the premiums
earned by such fund.

4. The Superintendent must grant prior approval to all rates, rating plans, rules,
manuals and classifications; basis of exposure; limits of coverage; and policy forms.
Premiums must be set at the lowest possible rate based upon estimated exposures of
insured with an adjustment to be made according to actual exposures at the end of the
period of coverage.

5. Every insured must keep accurate records of exposures and must furnish, on demand,
a sworn statement of same.

6. The Fund would be the exclusive carrier for doctors and hospitals. Self-insurance
would be prohibited, except for excess coverage not available from the fund.

7. Each policyholder would be required to make a onetime special contribution not to
exceed 37 of the first year's premium to be held as paid-in surplus.

8. There would be co—insuraﬁce of 257% or a maximum of $3,000 for each doctor and a
maximum of $6,000 for each hospital on any one claim,



D. PrOfessional Misconduct PTOCEL’dl_n_SE_

A State Board for Professional Medical Conduct, consisting of not lessjtf‘lanLl
eighteen physicians, two of whom shall be doctors of osteopathy,'a?§ not?lL:u ;;an
seven lay members, is created in the Departm?nt of Health., Phy31c1an§;aL? 0 .
appointed by the Commissioner on recommendations made by organized mg 1c31m§rgsfs
and lay members by the Commissioner with approval by the Govern?r. oar m i
terms are to be three years. Two or more committecs on profe581on§1 conguct, con
sisting of four physicians and one lay member each, are to be appointed trom amongd—
members of the Board. A committee shall investigate each comp%aint received rega?
‘less of the source, and also conduct self—inigiated inves;igatlons of suspected mis-

ccnduct.

ing a charge. Upon completion of the investigation and hearing, the committee'?
recommendations shall pe transmitted to the Commissioner of Health who sha}l ma&s‘-
recommendation as to the committee's findings, conclusions and recommendation. The
Commissioner shall then transfer the entire record to the Board of Reggnts for final
decision. A copy of the Commissioner's Tecommention shall go to the_llcensee.

Within Sixty days after the transfer of a case, the Regents must make its final ]
decision, which requires the affirmative vote of a majority of the members of the Board

The State Board of Medicine in the Department of Education shall, in accordance
with this bill, be responsible only on matters of professional licensing ang shall
no longer have responsibility with regard to discipline.

TIMETABLE:

A, If theVinvestigating committee determines that g hearing ig Warranted, it shaijl

notify the Board within 5 days and charges must be Prepared within 15 dazs.

B. Hearing must be set not later than 35 &azs from the date charges were served.

D. The Hearing Committee shall, within 30 days, make findings of fact, conclusions
’ s i :

concerning the charges, and a Tecommendation concerning a Penalty or sanctio
E. Within 30 days after receiving the matter, the Commissioner shall make hig

recommendation zg to the Committee's findings, conclusions angd Tecommendationsg.

F. Within 5 days of making hig recommendation, the Commissioner shall transfer
the entire record to the Board of Regents,

G. Within 60 days after receipt of the records, the Regents shall make its
determination.

o
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Wisconsin: Summary of 1975 Medical Malp;actice Legislation

Assemb}zkﬁill 28, Medical Jizbility Imsurance Risk-Sharing Plans

Assembly Bill 58 amends s. 618.01, Wis. Stats., to allow the
Commissionar of Insurance to Create mandatory risk-sharing plans to
provide 1iability insurance for physicians and other . health
professionals, if such insurance is not readily available 4ip the
voluntary market.

Asserbly Bill 58 also requlres that the preniums charged to
the persons insured under the plan shall be adequate, to the extent
possible, to make the plan self-sufficient, The ninimunm amounkt of
insurance provided 1np each policy issued under such plans nust he
$100,000 per incident and $300,000 per year.

3 Under the present law, s. 619.01, Wis. Stats, , the
Commissioner has authority to create mangatory risk-sharing plaps
for automobile, Property and workmen's Compensation insurance,

Since malpractice insurance for health care providers
beconing increasingly diff t

certain categories of hea’th

osteopaths may din the f

cult to obtain in tha voluntary marke
Professionals such as physiecians ang
1 be wunable to obtain liahili
insurance. Cranting the Cormiss: ner the authority to crez
risk-sharing plans for health professional liability dnsuranes
which require all 1iability insurers to participate, will avoid thi
situation. Since the purpose of creatingz such prlans is to alleviate

insuraace, not

to require insurers to -@ssume the costs of malpractice suits anpd

administrative exrenses, the premiucs charged to the policyholder
are to be adequate, to the extent possible, to ensure that the p1

lan
is self-supporting.

Assembly Bill 59, Reports to the Insurance Commissionar

Assembly Bill 59 creates s. 625.35, Wis. Stats., to
all insurers doing business in this state in liability insurance for
health professionals to file an annual report with the Commissioner
of Insurance. This TEport must be filed for each year by March 1 of

the next year. The information required for each year includes, for
each rating class:

Tequire

1. The number of insureds;

2. The total preniums paid;

.
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3. The total number of claims made, the years 1n wnilch the
incidents giving rise to the claims occurred, and the total number
of those claims outstanding at the end of the year;

4. The total amount of claiws paid, the years din which the
incidents giving rise to the claims occurred and the amount of tha
costs which can be identified with these claims for dnvestigation,
processing and defense of these claims; and

5. The number of lawsuits filed,

Under present s. 625.34, Wis. Stats., the Commissioner of
Insurance is requlred to develop tules <rxelating &to Treports by

"insurers of loss and expensa experience. However, the information

required under present rules of the Comissicner of Insurance do not
include the detailed information specified in A.B. 5%. The purpose
of this proposal i1s to enable an accurate assessment to be mada of
the malpractice claims situation in Wlsconsin.



PROPOSED FEDERAL LEGISLATION REGARDING MEDICAL MALPRACTICE

Legislative Research Department
June 24, 1975

HR 1600, MEDICAL MALPRACTICE CLAIMS SETTLEMENT ASSISTANCE ACT -
Congressman Hastings,et. al.

The basis of the Hastings bill, which reflects primarily the
input of the American Group Practice Association, is to provide
reinsurance for all claims over $200,000 if the individual state
and the providers therein wish to meet the requirements of the
Act to become eligible.

Secretary of HEW: HR 1600 would asuthorize the Secretary of
HEW to take such actions as are necessary to make reinsurance
available to medical malpractice insurers within a qualified state
for the part of medical malpractice claims which exceed $200,000.
The Secretary would be required to establish methods by which
claims would be adjusted and paid and would be authorized to call
on insurers and others to carry out the act. The Secretary would
also be required to carry out certain studies related to medical
malpractice.

State Programs: Under HR 1600 the states would have to meet
certain conditions to gualify for the federal assistance in the
form of reinsurance. The requirements which the state would have
to meet are summarized Lbelow:

1. The state would have to establish arbitration pro-
grams. Although all medical malpractice claims would
be required to be arbitrated before judicial proceedings
were undertaken, the arbitration would be non-binding.
However, the decision of the arbitration panel would
be admissable in evidence in a judicial proceeding.

2. The state would have to establish a schedule of maximum
contingent fee rates for attorneys in connection with
claims for damages on account of alleged medical mal-

practice. The fee schedule could be established by
court rule or by statute.
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3. The state would be required to limit the statute of
limitations to two years from the time the alleged
medical malpractice occurred for an adult. For
minors less than six years of age, an action could
be brought until the minor reached the age of eight.

4, The state would be required to establish statewide
patient grievance mechanisms applicable to health
care entities and individual practitioners. Con-
sumers could register their concerns relating to
their medical care through such mechanisms. The
statistical data on such incidents would have to be
reported gquarterly to HEW.

5. The state would be required to provide by statute
that an award for damages in a civil action for
medical malpractice may include actual economic
losses suffered by the plaintiff, including the
cost of reasonable and necessary medical care, loss
of services, and loss of earned income but only to
the extent that such costs are not paid or replaced
by insurance or other sources.

6. The state would be required to establish rules
which would require that arbitration panels would,
where appropriate, award periodic rather than lump-
sum payments on behalf of injured patients.

7. All health care institutions that receive medical
assistance payments from the state would be required
to establish risk control programs to directly in-
tercede in actual or potential malpractice situations
and to undertake education for staff and patients.
Statistical data on medical injury incidehts would
have to be reported to HEW quarterly.

S 215, NATIONAL MEDICAL INJURY COMPENSATION INSURANCE - Senators
Inouye and Kennedy

In general the Inouye-Kennedy bill would establish a federal
system of compensation for injuries received as the result of
medical treatment. Under the terms of the bill, any person who
received an injury would automatically be compensated by the
government without first having to prove that his doctor had been
" negligent or bringing a malpractice suit 6r’a so-called‘no-fault”
system of compensation similar to workmen's compensation.

Secretary of HEW: Under the provisions of S 215, the Secre-
tary of HEW would enter into contracts with health care providers,
both professionals and institutions, who choose to participate in
the program. The providers who chose to participate would pay an
annual premium to the Medical Injury Compensation Fund and would
in turn receive no-fault coverage for their patients and medical
malpractice insurance for themselves.
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Providers: 2As a condition of participation, providers would
be required: (1) to comply with standards of licensure and reli-
censure established by the Secretary; (2) to agree to accept re-
view of their services by PSRO's (Professional Standards Review
Organizations); (3) to accept the level of reimbursement assigned
by the federal government as full payment in medicare cases; (4)
to obtain concurring opinions from specialists prior to the per-
formance of surgical procedures.

Patients: For the duration of a provider's participation in
the program, any of his patients who sustain an injury as a re-
sult of the provider's health service would be entitled to file
a claim (within a prescribed time limit) with the Medical Injury
Compensation Insurance Administration which would be set up in
HEW.

l. If the injury were found to result from treatment, he
would be compensated, within certain limits, for med-
ical expenses, injury-related income loss, and pain or
inconvenience.

2. Any benefits received from health insurance, workmen's
compensation or other sources would be deducted from
benefits due.

3. Determinations would be made by the Secretary who
would be authorized to subpoena witnesses or records.

4. The patient could appeal the Secretary's determination
to an administrative hearing.

The patient could choose to file a malpractice action as an
alternative to filing a claim under the Act but once he starts one
or the other procedure, he would be barred from the alternate
course.

S 482, MEDICAL MALPRACTICE INSURANCE AND ARBITRATION ACT OF 1975 -
Senators Kennedy and Inouye

In general, S 482 would authorize provider participation in and
federal medical malpractice insurance coverage if the provider were
from a state which passed legislation enabling arbitration of med-
ical malpractice disputes which met national standards. Basically,
the responsibility for implementing the Act would rest primarily
with the states.

Arbitration: In those states which passed legislation consis-
tent with the provisions of S 482, arbitration of medical malprac-
tice disputes would be mandatory. The decision of the arbitration
panel would not be binding on either party; however, the decision
would be admissable as evidence in any court proceeding, subject
to review by the court before admission. The claimant, if dis-
satisfied by the decision of the arbitration panel, could initiate
a court action.
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Secretary: The Secretary of HEW would be authorized to con-
tract with providers to provide medical malpractice insurance if
the provider is eligible. The Secretary would also be required
to set minimum standards for provider licensure and relicensure
and would be authorized to investigate the provider's performance
in cases where unusual losses were accumulated. The Secretary
would also set a schedule of contingent fees for plaintiff attor-
neys. 5

Providers: Under S 482 the Secretary of HEW would contract
with providers of health care who choose to participate. The
provider would pay an annual premium to a medical malpractice
insurance fund and receive federal medical malpractice insurance
- coverage. In return for participation, providers would be required:

1. to comply with state licensure and relicensure require-
ments which meet or exceed those set by the Secretary;

2. to agree to accept review by PSRO's;

3. to accept the level of payment for Medicare cases set
up by the federal government as payment in full;

4. to obtain concurring opinions from specialists prior
to the performance of surgical procedures.

Findings of arbitration would be required to be reported to
the state licensing agency and the appropriate PSRO.
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REMARKS BY FLETCHER BELL, COMMISSIONER OF INSURANCE BEFORE THE
SPECIAL COMMITTEE ON MEDICAL MALPRACTICE - JUNE 25, 1675

The very existence of this committee and the fact that you have
already begun your deliberations is clear evidence that liability
insurance for physicians, surgeons,-hospitals and other providers
of health care has become an extremely serious problem., Until
very recently, we have been most fortunate in Kansas that this
problem has not yet reached a crisis point in our area but, quite
frankly, there are some disturbing indications that this period
of relative tranquility is coming to an end. We are currently
faced with a potentially serious problem of considerable magnitude
in Hutchinson and one of the clinics in Wichita is also cause

for concern. But, even if we alleviate these problems -- and I
Can assure you we are trying very hard to do so -- I want to em-
phasize that this means only that we have been blessed with some
additional time to seek solutions and make repairs —-- it does not
mean that we are immune from the disease.

In my opinion, the medical malpractice problem is not difficult

to define because it is really -- and simply -- a problem of exces-
-siveness. We have too many medical injuries -- we have a legal
system that perhaps is too expensive —-—- we have too many insurance
companies that do not write malpractice coverage -- we have too
many physicians that have lost, or failed to establish, a personal
relationship with their patients -- we have too many people that
expect too much from an imperfect and unpredictable medical science —-
we have too many people too willing to sue for frivolous reasons or
for medical injuries that do not result from malpractice and too
many attorneys who are willing to help them -- and, unfortunately,
we probably have too many providers that are not competent or, at
least, not competent to perform some of the procedures they under-
take. Obviously, this list could go on and on but the point I

want to make is that some of the responsibility for the malpractice
situation rests on everyone -- everyone must share in the responsi-
bility and everyone must be willing to contribute and perhaps even
sacrifice a portion of the advantages they now have if we are to
avoid some of the difficulties experienced in other localities.
This is no time to be timid if we are to significantly improve the
cost, availability and quality of health care in this state.

All too often, I think there is a3 tendency for us to think of

the malpractice insurance problem as being little more than a
self-serving struggle between doctors, lawyers and insurance
companies. To, at least, a slight degree I suppose this might be
true but the public as a whole must recognize that they have the
biggest stake of all in the outcome. If nothing else the thankfully
short-lived strikes by physicians in Californisa and New York might
have been helpful in this regard because they should have dramati-
cally impressed upon our citizens just how serious the proklem is

capable of becoming and how they can be personally and directly
effected if solutions are not found.
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In all honesty, however, the fact that I can describe the problem --

as I have tried to do in a perhaps over-simplified fashion -- and
the fact that I can emphasize its virtually universal effect -- as
I have similarly attempted -- does not confront the real and all

important issue of what can and needs to be done.

If I knew the answer to this question none of us would be here
today -- or at least we wouldn't be considering medical malpractice -
because presumably we wouldn't have a problem. Since this isn't
the case, however, I want to relate to you -- or bring you up-to-
date -- on some of the things we in the insurance department have
been trying to do and some of the things that are in process.
First, we have tried to maintain a viable malpractice insurance
market in Kansas because the lack of adequate coverage for health
care providers is the one factor that would most quickly disrupt
our entire health care delivery system. This effort has involved

a number of activities including -- the use of our facilities to
actually search the insurance markets and arrange for coverage to
be provided physicians, hospitals and other providers on an indi-
vidual case basis -- obtaining commitments from insurance companies
to provide coverage for new physicians and to cancel or refuse to
renew existing policyholders only when their individual loss ex-
perience clearly indicates that such action is warranted --— the
‘approval of necessary rate increases but, I hasten to add that

even with the increases the rates in Kansas are still well within
the realm of reason particularly when viewed in relation to other
states -- the acceptance of the "claims made" policy advocated by
one of the most prominent medical malpractice insurers in Kansas --
and attempting to keep health care providers, the insurance indus—
try -- the legislature -- and the public informed of our action.
All of these activities are designed to alleviate immediate and
individual difficulties but, equally important, they are an at-
tempt to provide sufficient stability to permit an orderly and
reasoned search for equitable and lasting solutions.

Thus far we have been reasonably successful although as I stated
we are currently faced with some unresolved problems in Wichita
and Hutchinson and in Wichita the difficulty arises from the fact
that Lloyd's of London is apparently cancelling or refusing to
renew all or a substantial portion of their medical malpractice
policies.” Since this is a non-admitted entity there is little I
can do to prevent this action although I am attempting to persuade
them to delay this action so we can seek replacement coverage.
Equally important, I don't know how many Kansas policy holders

may be involved with the Lloyd's market and I therefore don't know
just how much of a problem we have.

In any event, our success to date has, in turn, enabled us to move
forward in our efforts to develop -- and assist you in developing --
positive and constructive recommendations for necessary changes in
our health care delivery and legal systems. We initiated our
activities on this point by holding a series of meetings with the
medical, legal and insurance communities -- first by meeting with
them separately -- then collectively.
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Basically, what we have developed at this point in time can, in

my opinion, be segregated into two categories consisting of those
things that might be established or improved to reduce the incidence
of medical injuries and those things that might permit a more

rapid and economical,but equitable, compensation for a medical
injury that is sustained. For simplicity, I suppose we could
describe these two general areas as being loss prevention activi-
ties and loss processing activities;

In the first category we have such things as re-licensure, re-
certification and continuing education requirements for physicians
and other appropriate health care providers. As the description
implies research and possible changes in this area would be intended
to better assure the competence of those delivering health care
services is maintained at the highest possible level -- peer
review is another area which seems to hold forth some prospects

of reducing medical injuries in that it would permit a provider's
peers to review his or her techniques, procedures and course of
treatment when a medical injury occurs, and, from such a review,
make suggestions which would improve the subject provider's tech-
nical competency or even make appropriate recommendations to the
licensing authority ——{specifically the Board of Healing Arts. |

In addition, it appears that much more could be done in the precise
area of loss prevention, particularly by insurance companies, In
workmen's compensation insurance for example, insurance companies
have developed considerable expertise in safety engineering and
this expertise has been of Bignifiecant to their policyholders by
reducing injuries sustained by employees. While it would, of course,
have to take a different form, the establishment of a similar Dro-
gram in the area of medical liability and legal liability is, in
my opinion, worthy of exploration. -- The possible establishment
of a formalized grievance procedure is another area we want to
consider. I am convinced that many people are virtually forced
into the judicial process simply because they have no other ob-
jective body to turn to when they believe they have suffered a
medical injury or are otherwise dissatistied with the treatment
they received. A grievance procedure would fill this void —-
provide the patient with the opportunity to better understand

what happened, why it happened and who, if anyone, was responsible.
‘Quite frankly, I believe the medical community needs a process
like this even if the possibility exists that it will not have 3
significant impact on the malpractice situation -- and finally in
the category of loss prevention, the medical profession must re—
establish the personal relationship that used to exist between
doctors and their patients. Perhaps our medical technology has
advanced to the point that we cannot eliminate the assembly line
approach to treatment but, even so, patients are also humans and
they must be treated as such.

In the category of loss processing, we must, in my opinion, give
careful consideration to arbitration as a2 possible means of re-—
solving conflicts between health care providers and their patients.
Some form of effective arbitration would seem to offer as primary
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advantages simplicity, economy and rapidity without any sacrifice
of equity. -- A claims review procedure is another possible
improvement if such a procedure was and could be a deterrent to
frivolous law suits or other claims whose merits would not seem

to warrant extensive and expensive litigation. -- The ad damnum
clause should be reviewed to ascertain whether the amount of
damages contained in a petition should really need to be stated

or become a public record when many“times such amounts bear little
relationship to the realistic expectations of actual recovery. ---
While few, if any, persons will deny that the contingency fee
system provides a means of acquiring legal representation by many
people who could not otherwise afford it, it is equally true that
no system is beyond improvement. Thus, we need to review the
contingency fee system to determine if some limitations or other
changes in regards to that system would benefit the public interest
-- The doctrine of informed consent has also been described as a
problem area as has the current discovery period and statute of
limitations and these issues certainly must be evaluateéd to deter-
mine what changes, if any, would be helpful.

While I realize, I haven't segregated them very clearly, each of
these variocus items I have just mentioned will be studied by sep-
arate task forces I am in the process of establishing. I suggested
‘this approach at a June 2, 1975 public meeting on the malpractice
situation and was given assurances at that time that the medical
and legal professions as well as the insurance industry would co-
operate in this endeavor. Since then I have obtained a number of
influential and respected members of the public who have consented
to give their time and efforts on these task forces. Therefore,
it is anticipated that each task force will consist of at least
one -- and in some cases several representatives from the legal
profession, the medical profession, the insurance industry and the
general public. The date of July 17 has been established as the
time these task forces are to provide me their initial report and
any information and recommendations they have developed in their
respective areas of responsibility. To be perfectly honest, I am
not overly optimistic that their studies and results will be
totally complete at that time but I'm sure they will give it their
best effort and this is about all we can ask.

In any event, once these task force reports are completed, we will
hopfully have a better idea of the more precise actions which are

needed to implement necessary changes. And, equally important, we
should be asble to provide this committee some concrete and hope-

fully unified views of what must be done the correct the malprac--
tice problems, : '

I want to emphasize that these efforts are by no means intended to
intrude upon the affairs and responsibilities of this committee.
Rather, I would hope that these activities will assist you in your
work by sparing you the time it often takes to really get at the
heart of particular issues and thereby allow you to concentrate

your attention on the matters of substance that hopefully will
emerge from these discussions.
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To further assist you, we have prepared the packet of information
and material which you now have before you. In essence, this
information and material is a supplement to the report on medical
malpractice that we presented during the legislative session. It
generally up-dates the original information and includes a sum-
mary of the action taken by other states to the extent we have
been able to obtain it. Also, attached to the supplement you
will find a speciman of the "claims made" policy which has been
approved for one of the major medical malpractice insurance car-
riers as well as a speciman of the traditional "occurrence" based
form -- a sample rate filing which, though technical in nature,
will hopefully give you some idea of the rate making procedures
used in the malpractice insurance arena -- an exhibit showing the
"normal" manner in which medical care providers are classified

for insurance purposes -- and a copy of the "medical professional
liability insurance uniform claims report" adopted by the National
Association of Insurance Commissioners which, beginning July 1,
will be used to develop necessary and more refined information
regarding this kind of coverage than has heretofore been available.

Mr. Chairman that concludes my presentation but -- as I'm Sure you
already know -- I or members of my staff stand ready to help you
in any way we can as you proveeed with your difficult assignment
and at this time we would be happy to attempt to answer any ques-
tions you or the members of your committee might have.
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INTRODUCTION -

This.report supplements the March 14,'1975Irep0rt on medical malpractice
and professional liability insurance in the state of Kansas. VThis
report ié intended to provide a summarized update of the current Kansas
medical malpractice scene and provides_adéitional information which may
permit the establishment of objective standards for judging the past,

current and future medical malpractice insurance markets.
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I. CURRENT MEDICAL MALPRACTICE INSURANCE MARKET

" A. Malpractice Insurance Costs: Since the last round of

insurance fate increases ‘in December and January, there
has been little activity in thé area of increaéing premium
costs for physicians' and surgeons' professional liability
insurance. Most of the activity has been isolated to two
companies which have requested significant rate increases
"’in the amount of 200 percent or more. One of these
companies, the UST&G, was granted a 200 percent rate
increase during the first quarter of this year. The
second company, Liberty Mutual Insurance Company, which
currently has outstanding approéimately 14 malpractice
policieé in the state of-Kansas,-is desiring a 274 percent
rate increase. This Department has not yet taken any
action other than investigatory on the Liberty Mutual
filing. It is anticipated, however, that the 2;4 peréent
rate increase (or a downward modification) may be
approved in order to keep the company in the current

Kansas market.

It is imperative to note that to daté, this Department has
received the assurance of Liberty Mutual that they will
extend all existing policies until Janvary 1, 1976,

and permit this Department to conduct further investigation
of theilr indicated desire to withdraw from the state of
Kansas; that is, the entire matter remains undey this

Department's consideration.
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It should also be noted that the Liberty Mutual and
United States Fidelity and Guaranty Insurance Company

write only approximately 5 percent of the total Kansas

physicians' and surgeons' professional liability market.
~physi

The remaining 95 percent of the market appears to be
experiencing a temporary period of rate stability, but
the situation is so volatile that this could change rather

quickly.

Availability of Adequate Coverage for New Physicians and

Surgeons Establishing a Practice in Kansas: To the best

df our knowledge, all new physicians and surgeons
desiringvto enter the Kansas heélfh care market have been
able to obtain adequate.profeésional liability insurance
through the tfaditional malpractice insurance companies.

It is, however, common for new physicians and surgeons to

 request this Department's assistance in locating adequate

coverage, and without the direct assistance of this Department,
the desired professional liability insurance coverages appear
to be difficult to obtain in Kansas.
Currently this Department is in thezprocess of directly
assilsting several physicians.in finding the insurance
coverages.they desire; although these physicilans and surgeons
have not yet been placed with one specific company,

unfavorable results for these individuals are not anticipated.



C. Market Availability and Stability for Existing Medical

Practitioners: Physicians and surgeons éﬁrrently insured
in the admitted insuraﬁcg mérgét appear to be experiencing
a general stability of coverage; that is, to date this
Department ié not aware of any?hajor changes in this
market. The only real documented problem is one currently

confrdnting approximately 14 policyholders of Liberty

Mutual Insurance Company which desires to withdraw from

the Kansas Medical Malpractice Insurance Market; however,

it is noted in item A above that the Department is currently

- negotiating with the company to prevent such withdrawal.

A significant change in the current and future ndnfadmitted

insurance market is just starting to surface inasmuch as

the Lloyd's of London market is apparently moving toward a

withdrawal of its medical ﬁalpractice insurance facility

botﬁ in Kansas and countrywide. This Department Has begn
advised through informal channels that the Lloyd's market
will cease to be a market for any medical malpractice
insurance ‘effective July 1, 1975. The.effects_of this changé
in the non-admitted market cannot be evaluated at this date
since the Lloyd's of London facility is not regulated by this

Department.

Physicians and Surgeons Without Professional Liability

Insurance Coverage: During the early months of 1975, this
Department became aware of three individual medical

practitioners with a hiﬁtory of past medical malpractice
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claims and losses who were unable to locate any insurance
company willing to provide.coverage at any price; however,

\ since the date of this Department's firsg report and with
JLhe agsistance of this Department, two of these individuals
were provided with an insuranog quotation, although it is not
certain whether those individuals accepted or rejected that
proposal. The other remaining individual practitioner has not
been able to locate any potential market willing to provide
insurance for his professional risk. This is the only
instance that this Department is aware of where an
individual medical practitioner could not obtain a quotatidn
or offér, for medical malpractice insurance.

L]

E. The "Occurrence" and "Claims-made" Medical Malpractice

Policies: After July 1, 1975, two principal bases will
egist for medical malpractice policies, the traditional
"occurrence' based policies and the Melaims-made" based
policies, the latter being the most recently approved type

of policy.

For many-years, the "occurrence" based policy1 has been

utiliéed exclusively by the insurance companies admitted and
authorized to write medical malpractice insurance in Kansas.
The "occurrence" based policy means coverage is afforded for

any claim arising from an incident occurring or allegedly

1 ; ; . .
See Exhibit I for specimen "Occurrence" based policies for physicians,
surgeons, and dentists, and hospitals '



occurring during the policy period, regardless of when the
claim is made--subject to]only the statutes of limitations,
Under this occurrence-based policy, the insured is purchasing
coverage for claims which may not be "made" for years to come,
Even if the policy is termindted, claims that arise out of
occurrences or incidents during the period the policy was

in effect will be covered.

The "occurrence'" based policy requires the insurance

company to collect premium dollars today to pay for

claims and claims expenses that may not be actually

incurred for two decades under the existing statute of
limitations. Although.most claims are made and’ settled

or disposed of within five years, the "occurrence" based
policy has presented some insurance companies with what

they believe to Eé a cumbersome and inaccurate rating
pfbéédure, which has resulted in their inability to

properly price or rate the medical malpractice liability
policy. As a possible solution to this rate making problem, one
in;urer,-the St. Paul Fire and Marine Insurance Company,

hés proposed and this Department has approved the
utilization of a "claims—ma@e" insurance policy for
physici@n‘s and surgeon's professional liability

insurance.

2See Exhibit II for specimen "claims-made" policy
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The St. Paul "claims-made" policy differs from the
occurrence-based policy in that claims maﬁe during the
policy period are covefed, regardlesé of when the incident
or alleged incident of malpractice occurred. Incidents
occurring prior to the initial<issuance or retroactive
date are not covered by the claims-made policy, just as
prior acts under the "occurrence' based policy are not
covered. Utilization of the claims-made approach permits
the insurance company to pay for current year claims
settlement and claims expense costs out of current premium

collection.

The physician (or insured) under the claims-made policy is
purchasing coverage for claims made against him during the
current policy pefiod. Under the St. Paul Fire and Marine
Insurance Companyfs claims-made policy, the doctor that
retipes or terminates his St. Paul coverage is guaranteed

the optionrto buy an endorsement to take care of claims
which may be made as a result of occurrences during the

time the claims-made policy was purchased. After the physician
(or insured) purchases the reportiﬁg endorsement for three
annual periods, or as otherwise provided, the claims-made
policy is, in effect, returned to an occurrence-based policy;
that is, unlimited discovery and reporting privileges are

afforded to the physician (or insured).

Adoption of the claims-made basis will not ultimately result

in lower rates, although the initial rates are significantly
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beiow the occurrence-based policy rates. The initiai
reduction in rates 1s due to the redﬁced-expoéure being
insured and the rate will be‘édjus£ed during the first
four to five years until the mature claims-made rate is
_calculated. It is important to note that the claims-made
concept does nothing to prevent or reduce losses due to
allegations of medical malpfactide,.but is simply an
accounting solution to the company's difficulties in

‘rating the exposure being assumed by the insurer.

II. RATE ESTABLISHMENT FOR MEDICAL MALPRACTICE INSURANCE IN THE

STATE OF KANSAS

Providing an adequate and comprechensive explanaticn of the
rate establishment procedures utilized by admitted
insurance companies would be an impossible task in this
presentation; theréfore, included with this report is
Exhibit 3, which contains a photocopy of a recent rate
filing submitted by one of the major writers of Kansas
physicians' and surgeons"professional_liabiliéy insurance,
In essence, it should be noted that the rate making
calculations and procedures are the éame standard approach

utilized in other programs of liability insurance.

Medical malpractice insurance rates approved by this
Department currently comply with the requirements of
K.S.A. 40~1112 in that such rates are reasonable,

adequate and not unfairly_discrimihatory. There can be



no assurance beyond today that this statement will remain
true without adjustment to the CUrrently-file& rates because of

the unsettled nature of the situation.

General information regardingjgansas medical malpractice loss
and experience data utilized Eﬁ the formulation of Kansas fates
must be included in this discussion. First, it must be
reiterated that there are only approximately fifteen
insurance companies writing this type of insurance in the
state of Kansas. In most instances, each company records

its own premium and loss experience for medical malpractice
insuraﬁce in the broader catego?y of general liability
insurance. Fufthermore, with the exception of the two

major writers of medical malpractice insurance, the
individual company portion of the Kansas malpractice market
is extremely small for the establiéhment of rates formulated
on Kansas experience. Even the two major'writers of malpractice
insurance do not write enough pfemium volume to be

utilized as a credible basis for rate formulation based only
on Kansas experience. The lack of credible nuﬁbers and
prémigm volumes can best be indicated by the fact that the
largest writer of Kansas medical maipractice insurance
provides coverage for about.l,OOO Kansas physicians and
surgeons and collected Kansas premiums of less than
$1,000,000 during 1974--1f the total business written by all
.companies were lumped into one total, there would be
approximately 2,500 medical practitioners paying

approximately 2 to 2.5 million dollars in premiums. Ten



insured losses of $200,b00 cach could produce a Kansas loss
ratio of 80 peréent to 100 percent, without consideration for
the settlement and loss expense cosﬁs of day-to-day claims of
alleged medical malpréqticé.l One $1,000,000 judgement award

could produce a 50 percent loss ratio.
In view of these potential loss problems, it is necessary to
utilize the Kansas data for a basis of the rate filing and then

- modify such Kansas data with the countrywide experience indicators.
This process is also permitted by the Kansas insurance rating laws

.as specified by K.S.A. 40-1112,
S IIT. BASIC FEATURES OF MEDICAL MALPRACTICE POLICY

Medical malpractice insurance policies, more correctly

- titled professional liability insurance, affords covérage
for the medical praétitioner‘s legal obligation.to pay
damages because of injury arising out of the rendering
of or fallure to render professional services. 3 These
policies of insurance also provide coverage for personal
acts of the insured (if an individual). Also covered
is liability which the insured incurs because of the error

of an associate, assistant, nurse, technician, substitute,

etc.  Supplemental coverage is also afforded for (1) defense

3See Exhibit I for specimen policy



costs, (2) bond premiums, (3) expenses for first aid to
others, and (4) reasonable expenses incurred by the insured
at the insurance compahies"re&uest (not to exceed $25 per
datel, These are the céﬁmon coverages afforded to medical
practitionefs. The coverage gfforded to medical care
institutions, such as hospitals, is inclusive of not only
the medical malpractice coverages, but also often includes
two other primary areas: General liability (such as premises

and products liability) and workmen's compensation and

employers liability.

Medical malpractice insurance policies are normally written
with a éollar limit per occurrence and an aggregape limit of
liability on all occurrences for the insured for the policy
year. Basic limits of liability begin at $25,000 per
occurrence and $75,000 aggregate and may be increased to
limits exceeding one million dollars. Policieé providing
liability coverage from the first dollar up to the

specified limit of liability are commonly referred to as
primary coverage, and additional medical malpractice

insurance policies providing higher limits are called

excess insurance.

The excess insurance policy is an extension of the primary
insurance policy andrmay provide limits of liability in
amounts of one million, five million and higher. One of the
most common methods to write the excess coverage is an
"umbrella" policy covering several kinds of risk in one

phckage. The excess insurance policy may be written

Page 10
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by the same company providing the primary policy or it may be
written-by a separate excess carrier,

Both primary insuranéé and‘excess insurance policies

are considered to be vital components of the medical
malpractice insurance marketfj While the primary policy

can be purchased and maintained without an excess or

umbrella policy, the excess or umbrella policy cannot

usually exist without the primary insurance policy.
OTEHER FEATURES OF THE KANSAS MEDICAL MALPRACTICE MARKET

In addition to distinctions of the Kansas medical malpractice
insurance market already considered--that is, the basic
features of the primary and excess policies and occurrence
and claims-made based policies--a distinction must also

be drawn between tﬂe typesrof insurance companies providing
these essential coverages. Most of the policies written

in Kansas, both primary and excess or umbrella, are from

a company which has been admitted and authorized to write
insurance contracts of general and malpractice liability
insurance, These companies have complied and met the
requirements of Kansas insurance laws énd regulations,

are regulated by the Department and are commonly

referred to as the "admitted" insurance companies.

Currently, there are approximately fifteen admitted

insurance companies previding approximately 90 percent
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of all—Kansas medical malpractice insurance., Of thesé
fifteen companies, five provide the greatest Majérity

of the Kansas health care delivery.system with malpracfice insurance.
These five companies are: The Medical Protective Company,
The St. Paul Fire and Marine Insurance Company, Hartford
Assurance and Indemnity Company, Aetna Casualty and

Surety Insurance Company, and the Uﬁited States fidelity
and Guaranty Insurance Company. Furthermore, two of

the companies, the Medical Protective Company and the

St. Paul Fire and Marine Insurance Company, provide
approximately 86 percent of the coverage provided by the

admitted insurance companies.

The remaining 10 percent of the Kansas medical malpractice
insurance is written by carriers commonly referred to as
surplus—-excess linés market or the non-admitted insurance

Ina:c.k(—:'rt.z"L This market provides an important role in the

Kansas medical malpractice insurance system by providing

those practitioners and health care facilities with

unique characteristics or a history of malpracgice losses

with the essential professional liability insufance~—usually at a-
higher than normal rate, or a modified contract of

insurance providing a high deductable.‘ The non-admitted market also
provides a back-up insurance facility when the admitted companies
are unwilling to provideladditional coverage during periods of
.uncertainty. However, since malpractice crisis situations in states
other than Kansas have occurred in previous years, the non-admitted

market is also currently restricted to only a very few carriers.

4as permitted by K.S.A. 40-246 (b), (e¢) and (d); K.A.R. 40-8-1 et.sceq
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Since these non-admitted_carriers do not fall within.the direct con-
trol of the Commissioner of Insurance; thgy are more or less free
to modify the covéragé:and“r;Les aé they deem necessary. There
are no standard rates and the coverage is usually provided under

a claims-made policy which, u%iike the St. Paul Fire and Marine
Insurance Company's policy, cannot be endorsed to provide ektended
reporting privileges after fermination. If the insured of a
non-admitted insurance company which utilizes the non-admitted
claims-made policy were to retire from practice or switch to

an admitted insurance company, it would be necessary for the
insured to continue to purchase the non-admitted insurance
company's full policy until the‘Kansas statutes of limitatdion

had expired.

The non-admitted market is composed of several insurance carriers,
examples of which are Lloyd's of London, Guaranty National

Insurance Company, and Jersey/International, Inc.

In general, the non-admitted insurance carrier does play a vital
role in providing both primary and excess insufance policies for
thé Kgnsas medical practitioner and health care institution when
the desired coverages are not availéble from the regular admitted

insurance companies.
V. NEW STATISTICAL REPORTING REQUIREMENTS (Closed Claims File Review)

A, Significant action has been taken during 1975 in regard to

statistical reporting requirements by insurers. The Insurance
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Department, through its affiliation with the NAIC, wiil
implement a comprechensive ﬁniform Medical Professional Liability
Insurance Claims Report Form effecéive July 1, 1975. A new
program was adopted by the NAIC during its June, 1975 mecting,
held in Seattle, Washington. %A "closed claim" study on claims
closed on and after July 1, 1975, will be implemented by all major
insurers of medical malpractice.S This data which will be subject
to audit during its preparation by the commissioners, will provide
essential information which will be helpful for a number of
purposes, including, for example, |

(1) Determining the cause of injury

(2) To evaluate proper re$edial legislation

(3) To provide a basis for alternative methods of dealing

with medical malpractice in cases where abandonment of

g the existing system is being considered

(4) To provide information on claim frequency and severity
This new data is to be reported by compaﬁies to the NAIC and processed
by its computer contractor. Newiy created claims report forms are’
attached hereto for referencé; The uniform NAIC form will exceed the
statistical requirements of Senate Bill 353 of'the 1975 legislative
session in those areas. The NAIC form does not,‘however, include
the following information which would bg required for compliance
with the provisions of Senate Bill 353;

(1) The insured's policy number

(2) The date of suit if filed

5Sec Exhibit V for specimen copy of the NAIC reporting form to be utilized
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(3) A separation and identification of the parties involved
in the distribution of a'judgm;nt of settlement and the
amount feceiyed by each party |
(4) The reason for final disposition of a claim if there was
no judgment or settlement
Pursuant to a motion adopted by the Executive Committee of the NAIC,
an& étatc may request detailed information supplementary to adopted
NAIC Medical Malpractice Claims Form. Their motion provided that they
may issue a call for the additional detail if (a) such a request.would
not unduly delay or burden the NAIC Claims Study and (b) the requesting
state arranges to reimburse the NAIC expenses involved. (fnitial

expenses may require a filing fee of $5.00 for a claim report filed.)

Uniform Statistical Plan

Other action is also in process at the NAIC level in thé area of
statistical procedures. A new uniform statistical plan for rate
making is planned to become effective JaﬁuAry 1, 1976 and will
be used by all insurers writing ﬁedical malpractice insurance.
Final action will be taken at the December, 19?5, meeting‘of the
NAIC following the submission and recommendations by key members
of the industry. The plan will provide detailed data on rating
classifications, territories, exposures, premiums and losses.
Companies will be required to report this information on a
state-by-state basis ané will be available to cach state Insurance

Commissioner in evaluating rate levels.

Annual and Quarterly State Forms
The insurance companies' annual statement forms (the prescribed

document upon which an insurance company annually reports its
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financial éondition) was also modified by the NAIC at its June
meeting in Seattle. The revised form will provide summary data
on such items as premiums, losses, expenses, etc., on a country-

wide basis, plus premiivms and losses on a state-by-state basis.

A statistical supplement for ﬁhe compaﬁy's quarterly statement
was also adopted and the new form will provide information on
exposures, premiums, losses paid; number of claims paid, losses
incurred, losses unpaid and number of claims unpaid for each
Istate and for each of four types of health care providgrs as

follows:

(1) Physicians and Surgeons

(2) Hospitals |

(3) Other Health Care Providers

(4) Other Health Care Facilities

VI. LEGISLATIVE ACTIONS TAKEN BY STATES OTHER THAN KANSAS

Attached to this supplementary report is Exhibit IV which
provides an illustrative list of proposed solutions to the
medical malpractice insurance problemsl(excerpéed from the

June 10, 1975, meeting of the National Association of Insurance
Commissioners Professional Liabilitf (D4) Subcommittee).

This list provides a comprehensive summary of the varioﬁs
altefnatives that have been either proposed or adopted through-

out the United States.



(For policy issued by one company)

‘hb YU UL
(Ed. 1.73)

BLANIC INDEMNITY COLIPARY

(A : insurance company, herein called the company)

In consideration of the payment of the premium, in reliance upon the slalements in the declarations made 2 part hereof and subject o all of the terms of this

policy, agrees with the named insured as follows:

(For policy issued by two companics)

£ BLARK IHDELNITY COMPARY

BLANK IHSURANCE EOM4PRNY

(Eacha insurance company, herein called lhe company)

In consideration of the payment of the premium, in reliance upon the stalemanls in the declaralions made a part hereof and subject 1o all of the terms of Lhis
policy, severelly agree vith Lhe named insured as follows, prowided the Biank Indemmty Company shall be th insurer with respect o [Part]!

and no olher and the Blank Insurance Company shall be Lhe insurer vath respect Lo [Part}’

- and no other:

PHYSICIANS': SURGEONS' AND DENTISTS' PROFESSIONAL LIABILITY INSURANCE
(See Preceding Page)

(Insert or print here a Standard Coverage Part or Parls)

SUPPLERSERTARY PAYMENTS

The company will pay, in addilion Lo the 2pplicable limit of tiability:
(a) 21l expenses incurred by the company, all costs taxed 2cainst the

insured tn any suit defended by the company and all inlerest on Lhe_enes
A

LV

O ) expenses incurred by the insueed for lirsl aid to others al the Lire

tice emounl of any judgment therein vhich accrues alter entryiitila
judgment and before the company has paid or !Cnde[ﬂaf-'_g_li“;-.,\\ L

_ -:;'-_‘hcj,:gurl i
the coripany's liabiiily thereon;

—

- i courl that part of the judgment which does nn‘\;‘itci

(b) premiums on zppeal bonds required in any such
bonds lo release allachments in any such suil for a
excess of the applicable limil of lLiability of Lkis policy,

.

1)
I
i

AR
a0 Lit' Co
-

Vhen used in this pelicy (including endorsemenls forming a part hereof):

“aulomobile” means 2 fand motor vehicle, trailer or semilrailer designad
for travel on public roads (including any mechinery or apparatus allached
thereto}, but does net includz mobite cquipment;

“bodily injury™ means bodily injury, sickness or discase sustained by any
person which occurs ducing the policy period, including death at any lime
resulling Lherefrom;

“cellapse hazerd" includes “struclural properly damage” as defined here-
inand prepoily damage Lo any olher progerty at any Lime resulling lhere-
from. “Struclural properly damage’ means the collapse of or struclural
injury lo any building or structure Cue to (1) grading of land, excavaling,
bersoviing, Dilting, bach-filling, luanclhag, ple dnving, cofferdam work or
caisson viark or (2) maving, shoring, uaderpinming, raising or demolilion
of 2ny building or struclture or reimoval ur rebuilding of any structural sup-
porl Lherco!. The coliapse hazsrd does not anclude pioparty dzmzse (1)
- ausing out of operalions performed lor Lhe named insured by independant
corliaclors, or (2) mchedad vathin the completed cparations hazard or the
undersreund property dancre harard, of (39 for wiich hzbihity 1s 2ssumed
by the insured under an incidentsl conhiact;)?

“eonepleted eperations hazard™ includes badily injury and property deinnze
ansing out cf operelians or rehance upen d renreserlation of VIRTTANY
made 2l any me ailh respact [hereto, bt only if the badil; infury or arop-
eily canepe oocurs 2iter such epoialions have bren compleled of abzad-
oned and accurs ovay fram prernces ownad by or rented Lo the ninsd
asuesd, "Opershons” ncluse matenals, parts cr equinnient furnebed
ceracchen theresdth Operatiens shall be deeined compleled ol the vartienl
of the folluving inwy ‘

ARG 60 0ty 73y
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bail bonds required of the insured because of accidenl or tralfic law
violelion arising oul of the use of any vehicle Lo which this policy an-

7\ plies, nel to excecd $250 per baif bond. bul the company shali have

nio obligation to apply for or furmish any such bonds:

(ﬁ\an accioent, for badily injury to which this pelicy anplies;

- . (d)\reasonamc expenrses incurred byt insured al the company's 1o

s9n e shvesligaton or delense of any
3 wiscol eataings nol lo excecd $25 per
A
o4&

- E{’?E}:’.
W
I‘\ 2 ©

(1) when 2li op3rations ta beyerfer (e
-insured under lh\coqt@:l‘lr‘f{\t AierimalEied,

" ques| in 2ssisting the cemp

E«__\‘;n behalf of the namicd

OREE L R s
(2) when alt upcr-,@QELs.hﬂ;y,ﬁ-’:fiormcd by or on behall of the named
insured al the site cf e Gperzlions have been complaled, or

(3) when the portion of the work out of vhich the injury or damage
arises has been put lo ils mlended vse by any person or orpamzetion
olher than another contractor or subcontraclor enzoged in performung
operalions for a principal as a part of the s3ame project.

Operations which may require further service or maintenance viork, or
correction, repair or replacement because of 2ny defect or dehciency, but
v.hich are othervase complele, shall be deemed compleled.

The compleled opsrations hazard does nol include bodily injury or prop-
erly daiage cnsieg oul of

" (3) operations in connechion yalh the transporlation of properly, uniess
the bedily injury or preparty d2muze anses cet of a condition in oron a
vehicle crezled by the loading or unloading there!,

(b) the existence of tools, umnstzlied equipment or abandened or
unused matenzls, or

(€) opzrabions for viluch the claswibicalion stzled 1 the pahicy or in the
company’s manudl speaities “ingluding compleled operations”™;

“elevelar means any hoshing of lowareg device Lo cenncel Mooty or
landings, whathur or nod i serviea, 2nd 2l apphizaces wtechinclucing Y
car, plalfsrm, shall, hosteay, sturedy, funezy, posct equipmen’ and
nachimery; bul goes el anciade gn entuicehile servicos hoed, or a Lol
wilheut a pistform oulade a bunding o von ool mechanae sl poacr o 1 oot
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PHYSICIANS, SURGE&NS' AND DENTISTS PROFESSIOMNAL LIABILITY INSURANCE

1. COVERAGE AGREEMENTS

“The company will pay on behalf of the insurcd all sums
which the insured shali become legally obligated to pay as
damages because of: :

Coverage Mi—Individual Professional Liability

injury arising out of the rendacing of or failure to render,
during the policy period, professional services by the in-
dividual insered, or by any person for whose acts or omis-
sions such insured is legally responsible, except as a mem—
ber of a partnership, performed in the practice of the
individual insurcd’s profession described in the {declara-
tions)® including service by the individual insured as a
member of a formal accreditation or similar professicnal
board or committee of a hospital or professional society,

Coverage N—Partnership Liability

Injury arising out of the rendering of or failure to render,
during the palicy period, professional services in the prac-
tice of the profession described in the [declarations]?® by
any person for whose acts or omissions the partnership
insured is legally responsible, .

and the company shall have the right and duty to defend any o

suit against the insured secking such damages, even if any
of the allegations of the suit are groundless, false or fraudu-
lent, and may make such investigation and, with the writ-

ten consent of the insured,!such settlement of any claim ~

or suit as.it deerns expedient, but the company shall not be
obligated to pay any claim or judgment or to defend any
suit after the applicable limit of the company's liability has
been exhausted by payment of judgments or settlernents.

Exclusion

This [insurance)? does not apply [under Part_ 1t
to liability of the insured as a proprictor, superintendent or
executive officer of any hospital, sanitarium, elinic with bad
and board facilities, laboratory or business enterprise.

1. PERSONS INSURED

Each of the following is an insured under this [insurance]®

- to the extent set forth below:

{a) under Individual Professiona! Liability, each individual
named in the [declarations]3 as insured;

(b} under Partnership Liability, the partnership described
in the [declarations]3 and any member thereof with
respect to acts or omissions of others, provided that no
member of a partnership shatl be en insured under this
paragraph (b) with respect to liability for his persenal
acts of a professional nature.

1. LIMITS OF LIABILITY

Coverage M—Individual Professional Liability—The limit
of liability stated in the [declaratiens]® as appiicable to “cach
claim’’ is the limit of the company's liability for all damages
bocause of cach claim or suit covered hereby. The limit of
llability stated in the [declarations]3 as “aggregate’’ s,
subject to the above provision respecting Y'each claim”, the
total lirnit of the company's Lability under this coverage for
all damages. Such limits of liability shall apply scparately to
cach insured.

Coverage N—Partnership Liability—Regardiess of the
number of insureds under this [insurance)?, the company's
liability is limited as follows:

The limit of liability stated in the [declarations]® as ap-
plicable to “cach claim™ is the limit of the conipany’s
fiability for all damages because of ecach claim or suit
covered hereby, The limit of lability stated in the [dec-
larations]? as '‘aggregate’’ s, subject to the above pro-

vision rospecting “cach claim', the total limit of the
company's liability under this Coverage for all damages.

IV, AMENDED DEFINITION

When used in reference to this [insurance]® “damages®
means all damages, including damages for death, which are
payable because of injury to which this [insurance)? applies.

V. AMENDED CONDITIONS

A. With reference 1o this [insurance]? the Conditions are
amended as follows:

Condition 4 (a) Insured's Duties in the Event of Cc-
currence, Claim or Suit

(a) Upon the insured becoming aware of any allcged
injury to which this [insurance]? applies, written
notice containing particulars sufficient to identify
the insured and also reasonably cbtainabie in-
formation with respect to the time, place and
circumstances thereof, end the names and ad-
dresses of the injured and of available witnesees,
shall be given by or for the insured to the com-
pany or any of its authorized agents es soon as
practicable,

Condition 9 Assignment The interest herzunder of
any insured is not assignable. If the insured shail die
or be adjudged incompetent, this [insurance]™ shall
thereupon terminate, but shall cover tho insurcd's |
representative as the insured with respect to lizlili
previously incurred and covered by this [insurance]®.

5=
L]

Pro rala teturn premium will be computed from 1
date of termination,

Condition 10 Three Yecar Policy [f this policy is]
issued for a period of three years:

(a) The policy period is comprised of three con-
: seculive annual periocs;

(b} The rates are subject to amendment fer the
cecond and third annuzl poriods, in accordae
with the company's rules and rating pizns.
Amended rates shall be stated by endcrsement
issued to form a-part of ‘nis policy; 1

(c) The insured shall notify the company, as of
the start of each annual period, of any ¢!
in the number of pariners or empioyees as
stated in the [declarations]3, and computation
and adjustment of earned premium shall be
made accordingly;

e

{d) The aggregate limit of liability shall apply sep-
t arately to each annual period.

2

B. The “Inspection and Audit” and the “Financial Re-
sponsibility Laws' Conditions do not apply to this
[insurance]®.

V1. ADDITIONAL CONDITIONS

A, First Aid Exclusion The [insurance]? shall not apply to
expensces incurred by the insured for first aid at the time
of an accident and the “'Supplementary Payments' pro-
vision and the “Insured's Duties in the Event of Cccur-
renlcc, Claim or Suit’ Conditien are amended accord-
ingly.

[B. Limitation of Coverage Under Any Other Lizhility In-
surance Except as stated in this [Part]4, the policy docs
not apply to injury arising out of the rendering Eagr
failure to render professional seevices deseribed i
graph | above.]?

F+hibit 1. Part 1 of 4 narts
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. elfacied 10 building walls, or a hod or malerial hoist used in alteration,
cor v or demolition operalions, or an inclined conveyer used cxclu-
Siy :arrying properly or 3 dumbwaiter used exclusively for carrying

prop..., and having a compartment height not excecding four feel:

{“explosion harard” includes property damage arising oul of blasting or
explosion. The explosion hazard docs nol include properly damage (1)
arising oul of the explosion of air or sleam vessels, piping under pressure,
prime moyers, machinery or powver {ransmilting equipment, or (2) anising
oul of operalions performed for the named insured by independent con-
traclors, or (3) included within the completed cperations hazard or the
underground properly damage hazard, or (4) for which liabilily is 2ssumed
by the insured under an incidental conlract; J°

*“incidental conlract” mezans any wiitlen (1) lease of premises, (2) ease-
ment zgreement, except in conncclion wilh consliuction or derolilion
opcrelions on or adjacenl to a raidroad, (3) undertating lo indemmify a

municipatily required by municipal ordinance, except 1n connection with *

vork lor the municipality, (4) sidelrack agreement, or (5) elevalor main-
lenance agreement;

“insured™ means any person or organizalion qualilying as an insured in ihe
“Persons Insured™ provision of the applicable insurance coveraze. The in-
surance altorded apphies separalely Lo each insured against whom claim is
made or suil is brought, excepl wilh respect Lo lhe limils of the company’s
liability;

“*mobile equipment"” means a land vehicle {including any machinery or ap-
paratws altached thereto), whether or nol self-propelicd, (1) not subject to
nrolor vehicle repistration, or (2) maintzined lor use exclusively on prem-
ises owned by or renled {6 the named insured, including the ways imme-
diately adjoinirg, or (3) designed for use principzlly off public rozds, or (4)
designed or maintained for the sole purpose of affarding mebility lo equip-
menl of the following types forming an integral parl of or permanently
alleched 1o such vehicle: power cranes, shavels, loaders, diggers and drills:
conceele mixers (olther than the mix-in-liansil lype), graders, scrapers,
rollers 2nd other road construction or repair equipnent; air-compressors,
pumps and generalors, inciuding spreying, welding and building cleaning
equipment; and peophysical esploralion and vell servicIng equipment;

"“nanied insured™ means the person or organizalion named in Item 1. of Lhe
declaralions of Lhis policy:

“nemed insured's producls” mezns geods or products manufaclured, sold,
handled or distribuled by the nzmed insured or by others lrading under his
name, including any conlziner thereol (other than & vehicle), bul "nanted
insured's preducts” shall not include 3 vending mechine or any property

(£d. 1.73)

other than such container, renled 1o or localed for use of olhers ' g
sold;

“occurrence” means an accident, including continuous or repeated expo-

sure to condilions, which resulls in bodily injury or property damage neilher
expecled nor inlended {rom the standpoint of the insured;

"“policy territory™ means;

(1) the Uniled Stales of America, ils lerrilories or possessions, or
Canada, or

(2) internalional walers or air space, provided the bodily injury or
property damage does not occur in the course of travel or transporia-
tion to or from any other country, slale or nation, or

(3) anywhere in the world wilh respect to damages because of bodily
injury or properly damaze arising oul of a producl which was sold for
use or consumplion within the territory described in paragraph (1)
above, provided the original suit for such damages is broughl within
such terrilory:

"procucts b2zard” includes bodily injury and properly damage arising out
of lhe named insured’s preducls or reliance upon a representalion or war-
ranly made at any time vath respect thercto, bul only if the bedily injury or
property damage occurs away from premises cwned by or reated fo the
nared insured and afler physical possession of such products has been
relinquished Lo olhers;

“properly czmage™ means (1) physical injury to or destruction of lanzible
properly which occurs during the pohcy period, incluging the loss of use
thereol al any time resulling therefrom, or (2) lo3s of use of lengible prop-
erty which has nol Leen physically injured or destroyed pravided such loss
of use is caused by an occurrence during Lhe policy period;

[“underground preperty demage hazard” includes underground properly
damage as defined heren and properly damage lo any other properly at any
time resulling therefrem. “Underground prepcily dameze” means praparty
damage lo viires, conguils, pipes, mains, severs, lanks, lunincls. 2ny similar
properly, and any apparatus in cennzclion lherewdh, beacalh the surface
of the ground or wler, caused by 2nd occurring curirg Lhe vse of mechan-

ical equipment for the purpose of pradie lang, paving, excavaling, drilling, .

borrowing, fitling, back-Nilmg or pile ¢riving. The vrdocgreund pioperly
damage hazard coes nol include prenecly da: e (1) arising ot of cpsra-
tions performed for the nzmed insured by independent contraclors, or (2)
included within Lhe cemnleted oprrztions hzzerd, or (3) for which Lizbilily
isassumed by Lhe insured under an incidentel canirach.)®

CORDITIONS

1. Premium. All premiums for this policy shall be computed in accordance
willi lhe company’s rules, rales, raling plans, premivms and minimum pre-
miums 2pplicable 1o the insutance afforded herein.

Premivm designaled in this policy as “advance premivm™ is a deposit pre-
mium only which shall be credided Lo the amount of the earned premiom
due al Lhe end of Lhe policy period. At Uhe close of cach perod (o parl
thereof terminating with the ¢nd of the policy period) designated 1n the
declaretions as the audit period Lhe earned premium shall be compuled for
such petiod and, upon notice thercof to Lhe named insured, shall become
due ang payable. If the lolzl earned premium for the pehey penad s less
Lhan the premium previously paid, the company shell relurn {o the nemed
insured the unearned portion paid by Lhe named insured.

The named insured shal! ainlain records of such information a3 is neces-
sary for prernum computztion, and shall send cepres of such records to
the company 2t the end ef Lhe policy penod and at such imes during the
policy penied as the company may direcl.

2. Inspection and fudil. The compary shall be permidled bet not oblizaled
to inspect the named insured’s property and operations at any me. Heilher
the company’s tight lo make insoecticns nor the making hereel nor any
fepott thereon shall constitule an undertabang, on behall of or for he
beneht of the nzmed insured or olhers, Lo dcterning or warrant thal such
properly or operalions are sale or healthful, of are in comphance wilh any
law, rule o repulalion, :
© The company nay cvamins and 2udit the named insured's beoks and rec-
0rds 2t eny time duing the pohicy prnod and calensions thereol end valh-
tn three years aller (e hieal teennalion of 1is policy, as far as they relate
lo the subject matler of s insurance.

AG G0 €1 (fe. 1.7

3. Finercial Responsibilily Laws. When Lhis policy is cerlified as proal
of financial respensibilily for the luture urder the provisicns of iny motor
vehicle finaroial cesponsibilily law, such insurance as is afforded Ly this
policy for Lodily injury lebilty or for presiecly damaze labihly shall com-

“ply wilh the provisions of suzh law 10 Lhe exlznl of the coverzge 2nd linits

of hiability required by such lew. The insered 2precs Lo renburse he com-
pany for any payment made by the company which it would not have been
eblgated lo make urder the terms of Lhis policy excepl for (e agreement
conlzined in this paragraph.

4. Insured's Dulies in the Fvonl of Occurrence, Claim or Suil.

(a) In the event of an eccurrence, writlen nelice containing particulars
sufficicnt lo idenbily the insured 2nd also reasonably obleinsble infor-
malion wilh respect o Whe time, place and arcurislences thereol, and
the names and 2ddresses of the injured and of availahle wilnesses, shalt
be grven by or for the insured to the company of any of its authorized
agenls as scon as prachicable,

(b) I clamm is made o surl 15 brought againt Lhe insured, the insered
shall immediately forvard Lo the Conpany every demang, notice, sum-
mons or other process ricerved by bim or s repeesentitive.

(c) The insured shall cooperate valli the comgeny and, upon the com-
pany’s request, assistin mabang sellberenls, in the condo ol ol suils and
in enforaing 2ny opht of contnbation of inceinady 2punst 2ny persan
or orgamizalinn who may be hable lo the izsnred bocause ol ey ar
damage valh respael to whechoansurance 15 2eded ender L peiicy,
and Lhe insured shall atlerd beanngs ang et and asanl m secuting
and gving evidence end chluinimy the allandance of valnesaes. The
insured shall nal, except 2t s own coul, voluithinly niade any payment,
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assume any obligalion or incur any expense other than for first aid to
others at the tme of accident.

5. Action kgains! Company. No aclion shalt lic against the company un-
less, as ¢ condition precedent therelo, Lhere shall have been full complance
with 2!l of the terms of this policy, nor unlil the amount of the insured's ob-
ligalion to pay shall have been finally delerminzd eilher by judpment
zgainsl the insured afler actual trial or by wrilten agreement of {ne insured,
the claimant and the company.

Any person or organization or the legal representative thereof viho has
secured such judgment or wnllen apreement shall thereafler be entilied Lo
recover under s policy to fhe cxtenl of the insurznce afforded by this
policy. No person or orpanizalion shail have any night under tiis policy to
join the company as 2 parly lo any action apainst ke insured lo determine
the insused's liabilily, nor shall the company by impleaded by the insured
or his legal representative, Bankrupley or insofvency of Lhe insured or of the
insured's estate shall nol relieve the company of any of ils oblipalions
hereunder, -

6. Olher Insurance. The insurance 2fforded by this policy is primary insur-
ance; excepl when stated o 2pply in excess of or conlingent upon the ab-
sence of clher insurance. Yhen Lhis insurance is primary and Lhe insured
has other insurance which is stzted to be 2pplicablz to the loss on an excess
or conlingent basis, the amount of the company’s lizbility under Lhis policy
shall not be reduced by the exislence of such ollier insurance.

Yehen both this insurance and other insurance 2pnly to the loss on the same
basis, v:helher primary, excess or conlingent, the company shall nat be
liable under Lhis policy for a grealer preportion of Lhe loss than Lhat staled
in Lhz applicable contribulion provision below: T

(2) Contribution by Egual Shares. Il 2ll of such other valid znd collect-
ible insurance provides for con{nbutien by equa! shares, the company
shall nct be lizble for a greater proportion of such loss than would be
payable if each insurer coalribeles an cquzl share untd the share of
each insurer equals the lowest applicable limt of lzbility under any
one policy or the {ull amount of tha loss is paid, with sespect fo any
amount of loss net so paid Lhe remaining insuters Lhen continue to
conlribule equal shares of the remaining amount of the loss unti! cach

“such insurer hes paid ats limit in full or the [ul} amount of Lhe loss is
paid. :

(b) Contribution by Limils. If 2ny of such olher insurance does not pro-
vide for conlribution by equal shares, the company shall not be lizhte
for 2 preater proportion of such loss than the 2pplicable limit of liabiitily
under this policy for such loss bears to Lhe telal applicable limit of lia-
bility of 2l valid 2nd collectible insurance 2gainst such loss.

2. Subrogatien. In Uhe cvent of any payment under this policy, the com-
pany shail be subrogeted to all the insured’s righls of recovery therelor
agzinsl any person or crganizalion and Lhe insured shall execule and deliver
instrumen!s and papars and do whatever else is necessary te secure such

_ righls. The insured shall do nothing after loss o prejudice such rights.

RG 00 01 (1d.173)
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£ Cheznges. Nolice lo 2ny agent or knowledge possessed by any agent or
by any other person shall not effect 3 waiver or a change in any part of this
policy or estop Lhe company from asserting 2ny nighl under the terms o
this policy; nor shallthe terms of this policy be waived or changed, except
by endorsement issued lo form a part of this pohicy [, signed by

(here inserl litles of aulhonized company officials or representalives); pro-
vided, however, changes may be made in the wnitlen parlion of the declara-
tions by

— (hereinserl tilles of aulhorized company representalives) when
intlialed by such

—(here insert titles of authorized company represen
éndorsement issued to form a part of this pelicy signed by suc

tatives) or by
h.

(here insert tilles of authorized company representzlives)]'.

9. Assignment. Assignmenl of inferest under this policy shall nol bind
the company until its consenl is endorsed kereon: if, however, Lhe named
insured shall dre, such insurance as is alforded by Lhis policy shall apply
(1) lo the named insured's legal representative, as the namied insured, but
only while acting within the scopz of his dulies as such, and (2) wilh re-
spect lo Lhe property of the n2med insured, lo the persen having proper
temporary cuslody lhereal, as insured, but only until Lhe appointment
and qualification of the legal representative.

10. Three Year Policy. if this policy is issued for a period of three years
any limit of the company's hability staled in this policy as "zgeregate” shall
2pply separalely lo each consccubive annual period Lhereof.

11. Cancellztion. This policy may be cancelied by the ‘nzmed insured [by
surrender thereol to the company or zny of ils 2uthorized zzents or]’ by
mailing to the company wntlen nalice slzling vhen therealtzr the cancella-
tion shall be eflfcctive. This policy may be cancelled by the company by
mziling to the named fnsured 2l the 2ddress shown in Lhis palicy, vrtlen
nolice stating vihen not less than ten days thereafler such cancellation shai!
be eifective. The mailing of nelice as aforesaid sha!l be suff:cinnt proct of
rotice. The [lime of surrender or Whe]” effective date {2nd heur ) of cancella-
tion stated in the nolice she!t Lecome the end of Lhz policy period. Delivery
of such wrillen nolice either by the nomed insured or by the company sheli
be equivalent to meiling.

I the nemed insuicd cancels, carned premivm shall be compuled in accord-
ance with the custemary short rate {able end procecure. Il Lhe company
cancels, earned premivm shall be computed pro rata. Prenuum adjust
menl mzy be made eiliier 2l the Lime cancellalion s effected or 35 soan 2s
practicable 2fter cancelialion becomes effective, but payment or tender
of unearned premiwm is not a cendition of canzellation.

12. Declarations. By acceptznce of this palicy, the named insured agrees
Lhat the slatzments in Lhe decclarations are his agreements and representa-
tions, that this palicy is issued in rehiznes vpen Lhe trulh of such repre-
sentations and thal this pulicy embadies 2ll 2greemants exisling belween
himself end the company or 2ny of ils agents relating to ths insurarice.

Pare T:‘nl' 6
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(Fo issﬁedlby one company)

( “Th wivoss whereo!, the Blank Indemnity Company has caused this policy to be signed by ils president and a secrctary at
. and counlersipned on Lhe declarations page by a duly authorized agent ol the company.

(FACSIMILE OF SIGNATURE) - (FACSIMILE OF SICHATURE}
g Secretary - , President

(For policy issued by two companies) .
[ In witnass whf:‘rrof, Ihe Blank Indemnity Company has caused this po!lcy,' vith respecl-io [Parl]!
are appliceb!e threelo, Lo be sipned by ils president and a secrelary al
ized apent of Lthe company. .

_and such o'her parls of the palicy as™ |
. and counlersipned on the declaretions page by a duly author-

_ (TACSIMILE OF SIGHATURE) (TACSINILE Of SIGRATURE) |
| . Secrelary . President |

and such olher parts of e policy 25 |

[ In wilness vhercol, the Blank Insurance Company has caused this policy, with respect to [Part)'
e, and covnlersipned on e declarzlions page by a duly author-

are apalicable (herclo, to be signed by its presidenl and 2 secretary at
ized 2zent of the company.

~ (FACSIMILE OF SIGHATURE) o § (FACSISILE GF SIGHATURE)
| Secretary g ik O ’ Prestdent |
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[Part....___ ]!

HOSPITAL PROFESSIONAL LIABILITY INSURANCE®

I. COVERAGE O—HOSPITAL PROFESSIONAL LIABILITY

The company will pay on behalf of the insured all sums
which the insured shall become legally obligated to pay ac
damages because of injury to any person arising out of the
rendering of or failure to render, during the policy period,
the following professional services:

(a) medical, surgical, dental or nursing treatment to such
- person or the person inflicting the injury including the
furnishing of food or beverages in connection therewith,

(b} furnishing or dispensing of drugs or medical, dental or
surgical supplies or appliances if the injury occurs after
the named insured has relinquished possession thercof
to others,

{c) handling of or performing post-mortem examinations on
human bodies, or

(d) service by any person as a member of a formal accredi-
tation or similar professional board or committee of the
namied insured, or as a person charged with the duty of
executing directives of any such board or committee,

and the cornpany shall have the right and duty to defend any
suit against the insured seeking such damages, even if any of
the allegations of the suit are groundless, false or fraudulent,
and may make such investigation and, with the written con-
sent of the insured, such settlement of any claim or suit as
it deems expedient, but the company shall not be obligated
to pay any claim or judgment or to defend any suit after the
applicable limit of the company's liability has been exhausted
by payment of judaments or settlernents.

Exclusions
This [insurance]? does not apply [under Part..._____ _1i:

{a} to bodily injury to any employee of the insured arising
out of and in the course of his employment by the
insured; .

(b) to any cbligation for which the insured or any carrier
as his insurer may be held liable under any workmen's
compensation, unemployment compensation or disability
benefits law, or under any similar law;

() to lizbility of an insured, if an individual, for his per-
sonal acts or omissions of a professional nature;

{d) to the ownership, maintenance, operation, use, loading
or unloading of any motor vehicle, trailer, watercraft or
aircraft,

Il. PERSONS INSURED

Each of the following is an insured under this [insurance]?
to the extent set forth below:

(a) the named insured;

{b) if the named insured is designated in the declarations
as a partnership, any partner or member thereof, but
only with respect to his liability as such;

(&) if the named insured is designated in the declarations
as other than an individual or partnership, any executive
officer, stockholder or member of the board of trustees,
dircctors or governors of the named insured while acting
within the scope of his duties as such.

{1, LIMITS OF LIABILITY

Regardless of the number of insureds under this [insur-
ance]? the company's liability [under Part._ It is
limited as follows:

The limit of liability stated in the [declarations]3 as ap-
plicable to "each claim' is the limit of the company's lia-
bility for all damages because of each claim or suit covered
hereby. The limit of liability stated in the [declarctions]3
as “‘aggregate” is, subject to the above provision respecting
“each_claim”, the total [imit of the company’s liability here-
under for all damages.

IV. AMENDED DEFINITION

When used in reference to this [insurance]? “damages”
means all damages, including damages for death, which are
payable because of injury to which this [insurance]? zpplies.

V. ADDITIONAL CONDITIONS

A. Insured's Duties-in the Event of Injury, Claim or Suit
When an injury occurs written notice shall be given by
or on behalf of the insured, in accordance with the
“Insured’s Duties in the Event of Cceurrence, Claim or -
Suit” Condition.

B. .First Aid Exclusion The [insurancel? shall not apply to
expenses incurred by the insuced for first aid at the time
of an accident and the “Supplementary Payments” pro-
vision and the “Insured’s Dutics in the Event of Occur-
rence, Claim or Suit” Condition are amended accordingly.

[C. Limitation of Coverage Under Any Other Liability lnsur-
anco Except as stated in this [Part]4, the policy does not
apply to injury arising out of the rendering of or failure
to render the professional services deseribed in para-
graph | above.]6

Exhibit I, Part 2 of 4 parts



Ch
(For policy issued by one company)

«AG 00 01
(td. 1-74)

- BLANK INDELNITY COMPANY

(A insurance company, herein called the company)

In consideration of the payment of the premium, in reliance upon the stalements in the declarations made 3 part hereot and subject to all of the terms of this -

policy, agrees with the named insured as follows:

(For policy issued by two companies)

BLARIC IRDEMRITY COMPANY

BLARK [HSURRNCE COMPRNY

. (Eacha

Jinsurance company, herein called (he company)

In consideration of the payment of the premium, in reliance upon the stalemanls in the declaralions made 3 part hereof and subject to all of the terms of Lhis

policy, severally agree wilh Lhe named insured as follows, provided Lhe Blank indemmily Company sha!l be the insurer with respect lo [Part]*
; 2nd no olher and the Rlank Insurance Company shall bie the insurer valh respect Lo [Part})

and no other:

HOSPITAL PROFESSIONAL LIABILITY INSURANCE
(See Preceding Page)

(Inserl or prinl here a Standard Coverage Parl or Parls)

“SUPPLELAENTARY FAYRAEHTS

The company vill pay, in addition to the applicablé limit of liability;

(3) 2l expenses incurred by the company. all costs taxed 2gainst the
//’\

insured in any svit defended by the company and all inlerest on [he £

tire amount of any judgment therein which accrues after enltyf&ﬁ;l.“;a'\
. 5 % 1
judgmenl 2nd belore the company has paid or lendered Fiosird

in court that part of the judzment which does no '&Yc_-u-_:

the company's liabiiily Lhereon; % L

Vthen used in this policy (including endorsements forming a parl hereof):

“aufomnobile” means a land molor vehicle, trailer or semitrailer designed
for travel on public rozds (including 2ny maclinery or anparatus attached
thefeto), but does nol include mobils cquinment;

“bodily injury” means bodily injury, sickness or disease suslained by any
person vihich occurs during the policy period, includinp death at any lime
resulting Ltherelrom;

[“collapse hazard" includes “structural properly damaze™ as defined here-
in and preperly damaze lo any olher property al any time resulting there-
from. “Structural properly damage” means Lhe collapse of or struclural
injury to 2ny building or structure duc 1o (1) grading of land, excgvaling,
borrowing. hilling, back-fibing, lwancting, pile drving, cofferdam work of
caisson vark or (2) mowng, shoring, underpinning, raising or demolilion
of any building or structure or removal o rebuilding of any slruclural sup-
. porl thereol. The coliapse hezard does nol include propzely damase (1)
- arising out of oneralions performed for the narmed insured oy independent
contractors, or (2) incledad wathin lhe completed crerations hazard or the
erdergreund preperiy damaze hazard, or (3) for wiich hability 15 assumed
by the insured under an incidentél conlract;)® -

“eompleted eperations hazard™ includes bodily injury and preperly dzinage
anising oul of operations of rehance vpoa @ renresenlation of veranty
mzde 2l any bme vath respect Iherelo, Lut only if the Ledtily inury of arop-
erly Canzge occurs aiter such optralions have been compleled or ahznd-

oner’ nccurs avway from precvses owned by or rented lo the n2rad
ins perelions™ aneluge malerels, parts or equipment hirmished in
corneethercwith Operatiens shall be deeined compleled al the earhicsl

of the follovanp tinves:

P BB R Lt L fmorian

—

. T

_:‘.;;,.h.,dn\, . ETYEb

S STRons F\UG

bail bonds required of the insured because of accidenl or traflic law
violzlion arising out of Lhe use of any vehicle lo which this palicy 2p-
plies, not to exceed $250 per bail bond, but the company shali have
no obligation Lo apply for or furmishi any such bonds;

(c) expenses incurred by the insured for first aid to cthers 2l the time

O of an accidenl, for bodily injury Lo which his policy applies:

PR /,f- . (8)reasonable expenses incurred byt insured al the company’s qe-

(b) premiums on appeal bonds required in any such &yit, frémbims on *
boads 1o release allachmenls in any such suil for ak arno\up”‘.\‘q_a;;in“ :
_excess of the applicabie limil of lizbihty of lhis policy, Yad it {\.“/0?{ ol-S~

" quesl in 2ssisting Ahe cempanTi the Svestigalion or defense of any
rai'gl\\\or suit, sn:lgdis:g”a‘é[ggl!-{-__\hmf eazungs nol to exceed 325 per

N

(1) when 2ll oparelions to peestor
insured under ths coptfzUidve bi-iéj:‘_'f sied,
(2) vihen all oper.},ii%ﬁf-;ibﬁ_jc,;zi:-'r'fsrmed by or on behall of lhe named
insured 2t the sile c[Mhe"Gperations have been complzled, or

(3) when the portion of Lhe work out of which the injury or damage
arises has been pul lo its intended use by any person or orgamzation
other than another contraclor or subconlractor enzaged in performing
operalions for a princigal as a parl of the s2nie project.

Operations vihich may require Turlhar service or mainlenance viork, or
correclion, repair or replacement because of any delect or deficiency. but
which are olkervase complele, shall be deemed compleled.

The completed opsrations hazard does nol include bodily injury-or prop-
erly damage zrisiep out of

(a) operations in conneclion yoth the transportalion of property, unless
the Lodily injury or pregarly d2mage anses oul of a condilion in or on a
vehicle created by the loading or unloading thereof,

(b) the existence of lools, uninslallcd equipmenl or abandoncd or
“unused malerizls, or

(c) operelians for which he classilicatian stated 1a the policy orin the
company’s menual specifies “including complelad operalions™:

“elevalor™ mrans any hoisting or lowerirp device lo conncel flor- or
landings, whether o nnlan seavice, and 20l apohizrces thereo! incly

car, platform, shafl, howsteey, slairzy, Wy, posct cquipm )
machuiery; bul dors nob inciude an suloishils servicns hord, or 3 el
witiieut a pletform ovlside @ buideg of vathoul mechamic sl powncr or o nol



o, allache

'¢ building walls, or a hod or material hoist vsed in alteration, -
con nor demolilion operalions, or 2n inclined conveyor used exclu-
A 3rtying properly or 2 dumbwaiter used exclusively for carrying

prige.., snd having a comparlment height not exceeding four feel:

[“explosion harard™ includes properly damage arising oul ol blasting or
explosion. The explosion hazard does nol include property damase (1)
arising oul of Lhe explosion of air or sleam vessels, piping under pressure,
prime moyers, machinery or power lransmitting equipment, or (2) ansing
oul of operalions performed for thie named insured by indenendent con.
tractors, or (3) included within the completed eperetions hazard or the
underground property damege hazard, or (4) lor which lability is assumed
by the insuted under an incidental conlract;)®

“incidental contract” means any written (1) lease of premises, (2) ease-
menl agreement, except 1n conneclion with construclion or demolilion
operalions on or 2djacent fo 2 railroad, (3) uncertaking to indemnily a
municipally required by municipel ordinance, excepl in connoclion wilh *
work for the municipahly, (4) sidelrack agreement, or (5) elevator main-
lenance agreement; : {

“insured™ means any person or organization qualilying as an insured in the
“Persons Insured” provision of the applicable insurance coverage. The in-
surance 2fforded applies separalely o each insured 2gainst whom claim is
mnade or suil is brought, except wilh respect to the limils of the company’s
liabilly;

“mobile equipment” means a land vehicle (including any machinery or ap-
paratus altached Lhereto), whelher or not self-propelled, (1) nol subject lo
molor vehicle registralion, or (2) maintzined for use exclusively on prem-
ises owned by or renled 1o the named insured, including the weys tmme-
diately adjoining, or (3) designed for use principzlly off public roads, or (4)
designed or mainlained for the sole purpose of aifarding mebilily to equip-
men! of the following types forming an integral part of or permanznily
atteched to such vehicle: power cranes, shovels. loaders, diggers and drills;
concrele mixers (other than the mix-in-transit type); graders, scrapers.
rollers 2nd olher rozd construction or repair equipment; air-compressors,
pumps nd genaralors, including spraying, welding and building cleaning
equipmznt, znd geophysical erploration and veli servicing equipment;

i

“n2med insured" means the person or organizalion named in Hem 1. of the
declarations of {his policy:;

“named insured's producls” means goods or products manufactured, sold,
handled or distributed by the naracd insured of by others lrading under his
nznie, including any container thereol (other than 2 vehicle), but “naried
insured's preducts” shall-notl include a vending machine or any property
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other than such container, rented o or located for use of olhers
sold;

“occurrence” means an accidenl, including continuous or repealed expo-
sure to conditions, which resulls in bodily injury or property danage neither
expecled nor intended from the standpoint of the insured;

“policy lerrilory" means:

(1) the United Stales of America, ils ferrilories or possessions, or
Canada, or

(2) international walers or air space, provided the bodily injury or
propeily amage does nol occur in the course of trave! or transperta-
tion to or from any olher counlry, state or nation, or

(3) anywhere in the world wilh respect lo damages because of bodily

injury or properly damaze arising cut of 3 produc! which was sold for

use or constmplion within the territory described in paragraph (1)

above, provided the original suil for such damages is broughl wilhin
" such Lerritory: .

"produects hazerd" includes bocily injery and properly damage arising out
of the named insured's preducts or reliance upon a representation or var-
ranty made al any lime wilh respect therelo, bet oaly if the bodily injury or
properly demage occuss away from premises owned by or renled lo the
named insured 2nd alter physical possession of such products has been
relinquished to others;

“properly éamage™ means (1) physical injury 10 or deslruclion of {angible
property which occurs during Lhe policy period. including the loss of use
thereof at any lime resulling therefrom, or (2) loss of use of langible prop-
erly which has not Leen physically injuied os eslroyed provided such loss
of use is caused by a2n cccurrence guting the policy peried;

[“underground preperly demaze hazard” includes underground properly
damage as defined heren and properly damage Lo any other property el any
lime resulting thereliem. “Unéerground preserly camege” means property
dzmaze lo wires, ceacuils, pipes, mains, sewers, Lzinks, lunnels, any similar
properly, end 2ny 2pparalus in conneclion therewilh, benzath Lhe suclzce
of the ground or wzies, cavsed by 2ng occurring Gurirg the use of mechan-

ical equiptaent for Lhe purpose of grading land, paving, excavaling, dulling, .

boreowing, filling, back-Nlling or pile drivine. The vrngaizreund propaily
damage hazard does nol include preperty damzze (1) ansing out of cpera-
lions perfermed for the nemed instred by inderendent contractors, or (2)
included wilhin the comploted operations bazard, or (3) for which liabilily

‘is assumed by the insured under an incidentel coniract.)?

CORDITIONS

L. Premivm. All premiums for this policy shall be computed in accordance
wilh the company’s rules, rates, raling plans, premiums and minimum pre-
miums zppliceble to the insurance aflorded herein,

Premium designated in this policy as “advance premium™ is a deposit pre-
mium only which shall be crediled Lo the amount of the earned premium
due at the end of lhe policy pericd. Al the close of each period (or part
thereo! terminating with the end of the policy peniod) desiznaled in the
declaralions as Lhe audil period the earned premium shall be compuled for
such perind 2nd, upon notice thereol lo the named insured, shall become
due and payable. If the tolal carned premivm for Lhe pelicy pened is less
Lhzn the premium pieviously paid, the compzny shall relurn to the n2med
insuied the unearned porlion paid by the nameg insurcd.

The named insured shell maintain records of such information as is neces-
sary lor premium computation, and shall send cepies of such records lo
the company 2t the end of Lhe policy pericd 2nd at such times during Lhe
policy period 2s Lhe company may direct.

2. Inspeclion and Ludit. The company shall be permddied but nol oblipated
Ao inspecl the named insured’s property and oprralions 2l 2ny lime. Neither
the company’s nghl to make inspections nor the making Ihereofl nor zny
report thereon shall constitule an undertabing, on behall of or for the
benelit of the nzmed insured o1 athers, to delermine or wariant thal such
propeity or operations are sale or ticallhlul, or 2re in comphance with any
law, rule or cegulalion. .

* The company may esanunz and 2udil the nzmed insured's bosks and rec-
ords 2l any Lime duning the pohicy penod and exlensions Lhereai and with-
in thece years aller the bingl teeonnation of this policy, as far as they relale
Lo the subject maller of this insurance,

CEG 00 01 (Ld 173)
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3. Finzancial Responsibilily Lews. When this pelicy is cerlificd as proaf

of financial responsibility for the fulure under the provisions of any motor
vehicle finencial responsibility law, such insurance as is afforded by this
policy for Ladily inijury lizbilty or for presery vemaze hizbility shall com-
ply walh lhe provisions of suzh law 10 the extent of the coverage and bimits
of lizbility required by such lew. The insuzed zgrees to resnburse the com-
pany for any payment made by the company which it vould nol have been
obiigated lo muke urder the ferms of this poticy excep! for the agicement
contained in lhis paragraph.

4. Insured's Dulics in Lhe Evenl of Occurrence, Claim or Suil.

() In the evenl of an occurrence, writlen natice conlaining parficulers

sutficient to idenbify the insured 2nd also reasonably obtainable infor- -

mation with respect o the Lime, place 2nd arcunistapeces thereol, arnd
the names and 2ddicases of Lha injurcd and of available wilnesses, shall
be given by or for the insured lo the company o any of ils authorized
apenls &s soon as praclicable.

(b) I claim 1s m2de or suit s brought azanct the insured, the insured
shall immedialely forvard Lo Lhe cumpany every demand, nolice, sum-
mons or olher process receved by him or tis representalive.

(c) The insured shall canperale walli the cempany and, upon the com-
pany’s requesl, assist in makang selliviaents, o the condect of suits and
i enfuraing 2ny nghl of contribytion or inccinmly agvnst any porsen
or orpaniabion viha may be lable lo te insteed because ¢f Ijery or
damaze vath respect Lo whoch insurance 15 etlerded wader 1his pehey;
and the insured shall atlend keanngs and tials 2nd assisl in secunng
and prving evidence and olbtaming the zllendance of virlnesses, 1he
insured shall nof, eacopt 3l iz own cesl, vulunlanly make any payment,
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gssume any obligalion or incur any expense other than for first aid lo
others at the time of accident.

5. hclion Rpainst Company. Ho aclion shall lie against the company un-
less, 25 a candilion precedent thereto, Lhere shall have been full cormpilance
with 21 of the lerms of this pelicy, nor uatil the amount of the insured’s ob-
ligation to pay shall have been finally delermined either by judgment
apainst the insured afler actual teial or by wnllen agreement ol the insured,
the claimant and Lhe company.

Any person or orpanization or the lepal representalive thereof viho has
sccured such judgment or wnitlen agreement shali hareafler be enbitied lo
recover under this policy lo the exlent of the insurznce 2fforded by this
policy. Ko person of organizalion shall have any night under this palicy lo
join the company 25 3 party to any aclion apainst Lhe insured lo deiermine
the insured's hatnhly, nor shall the company be impleaced by {he insured
or his lepal representalive, RBankruptey or insalvency of the insured or of the
insured's estale shall not refieve the compzny of any of ils cbligations
hereunder, - .

6. Olher Insurance. The insurance 2llorded by this pelicy is primary insur-
ance, excepl when slalcd to apply in exCess ol or contingent upan the ab-
sence of other insurance. Yhen Lhis insurance is primary 2ad {he insured
has olher insurance which is stzled lo be apphcable to the loss 00 3N EXCESS
or cenlingent basis, the amount of the company's hizbility under this policy
<hall not be reduced by the existence of such ather insurance.

When both this insurance and olher insurance zpnly lo the less on the same
basis, vhielher primary, excess of contingent, the company shall not be
lizble under this policy for 2 greater preporlion of the loss 1han that staled
in the applicabile contribution provision beiov:

(2) Conliibution by Equel Shares. il a1l of such other valid ang collect-
ible insurance provides for conlribulion by equa! shares, the company
shall not be liable for a greater proportion of such loss than vould be
payable i each insurer contribules 2n equal shere uatil the share of
each insurer equals the lewest applicable limit of liability under any
one policy or the full amount of the lass is paid, wilh respect 10 2ny
amounl of loss nel sc paid Lhe remaining insurers then continue 10
contribute equal shares of Lhe remaining emount of the loss rntil ezch
such insuree has paid its limil in ful of e [ult 2meunl of the loss is
paid. .

(b) Contribulion by Limils. 1f any of such olher insurance does not pro-
vide lor conliibution by equal shares, {he company shall not be lizble
for 2 grealer proparticn of such toss than the 2pphicable limit of liability
under Lhis policy for such loss baars 1o the totel applicable limit of liz-
bility of all valid and collectible insurance zgainst such 1oss.

7. Subrogation. In the event ol zny payment under this policy, the com-
pany shall be subrogated to 2ll the insured's rights of recovery {herelor
apains| any person or organization and the insured shall execute and deliver
instruments and papars and do whalever else is necessary to secure such
sights. Ttie insured shall go nothing iter loss lo prejudice such rights.

-practicable 2t
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8. Changes. Nolice to any agent or knowledge possessed by any agent or
by any olher person <hall not effect a warver or a change in any part of 1his
palicy or estop the company lrom a.ssmling any right under Lhe terms Yol

this poticy; nor shall{he terms of this policy be wawed of changed, excepl
by endorsement issued to form a part of this policy [, signed by —

(here insert titles of Julhorized company olficials or representatives); pro-
vided, however, changes may be made in lhe walten portion of the geclara-
tions by — ————— ==
__ (hereinsert lilles of authorized company representatives) when
TGAIE BY SUEH oo

(hereinseri tilles of aulhorized company representatives) or by
endorsement ssued to form 2 parl of Lhis policy signed by sueh ————

PN

- S S
(here insert litles of authorized company rcprcsenlalwes)]‘.

.9, Assignmenl. Assignment of interest snder this palicy shall not bind

the company until ils consent is endorsed hereon; if, however, the named
insured shall diz, such insurance as is allorded by this policy stiell apply
(1) lo the namad insured's legal representalive, 3s the namned insured, bul
only while acling vithin the scope of his dulies as such, and (2) vath re-
spect to Lhe property of the naied insured, to the person having proper
temporary custody thereof, 2s insured, bul only until the appointment
and qualificaticn of the lepal representative. ’ :

10. Thiee Year Policy. If this policy is issued for a period of Lhree years
any limit of ke company’s lizbihity sleted in this policy 2s “aggregate” shall
2pply scparalely to each consecolive annuzl period thereel,

11. Cancellziion. This policy may be cancelled by thenamed insured [by
surrender thereol to the company or any of ils zuthorized agenls or]' by
mailing lo the company writlen notice slaling whan lharcaiter Ihe cancella-
tion shall be effzclive. This palicy mzy be cancelled by the company by
mailing to the named insured al the address shown in s pohicy, wniten
nolice staling vihien not less than ten deys therezfter such cancellalicn sheil
be ¢!fective. The mailing of nolice 28 afcresaid shall be sufficient prect of
nolice. The [time of surrender of the]® eftective dzte[and hour I of cancella-
lion staled in the notice shall becorie the end of the policy period. Delivery
of such written nolice either by e camed insured of by the company shzll
be equivalent Lo mailing.

1f the nemed insuted cancels, carnad premium shall be compuled inzccord-
ance with Lhe customary shert rate table and procedure. If the cempany
cancels, earned premivm ohall be compuled pro rate. Premium adjust-
ment may be made eithar at the time cancelation s eflecled or 355000 25
flar canceliation becomes effective, but payment or lenger
of unearned premwm is not 3 cendilion of cancellation. .

12. Daclarations. By acceplance of this palicy, the named insured 2grees
thal the statameats in the declzrations are his aafecments and representa-
lions, that this policy is issued in reliznce upen the trulh of such repre:
sentalions and that this policy embadies 2l agreemants exisling belween

himsell and the comipany of any of its azents relaling to this insurance.
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(For issucd by one company)

““In wilness whereof, the Blank Indemnily Cnmpany has caused this policy to be signed by its president and 2 secretary al
and counlersigned on the declaralions page by a culy authorized 2gent of the company.

(FACSIMILE OF SIGNATURE) = ‘ - (FACSHAILE OF SIGNATURE)
- Secretary ‘ President
(For policy issued by two companics) i
[ In witness whereof, the Blank Indemnity Company has caused Lhis po!icy,' with respect to [Part)' . and such ether parls of the policy as |
are applicalle thereto, Lo be signed by its president and a secrelary at and countersigned on the declarzlions page by a duly avlhor-,
tzed agent of Lhe company.
(FACSIHAILE OF SIGHATURE) (TACSIMILE OF SIGNATURE)
B Secrelary President
o witness whercof, the Blank Insurznce Company has caused this policy, with respect to [Pact)' ——_and such clher parts of Lhe policy as |
are applicable therelo, o be sizred by its president and a secretery 2t and covntersipned on the declaralions page by & duly aulhor-
ized zzent of the company. :
(FACSIMILE OF SIGNATURE) (TACSIMILE OF SIGHATURE)
| Secrelary ' ' Piesident |
kG 00 01 (£d.173) Page 6 of 6
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8 period of one year and cancelled by the insured,

is rule 1s not applicable where shart term coverage
- wrilten in order to secure a cammon policy date
with other coverages or lines of insurance,

Whole dollar premium rule. The premium for each
exposurc® shall be rounded to the nearest whole
dollar: separalely for each coverage provided by
the policy.

A premium involving $.50 or over shall be rounded
to the next higher whole doltar. |

This procedure shall apply to all interim premium
adjustments, including endorsements, or can-
cellations at the request of the insured. In the case of
canceliation by the company. the return premium
may be carried to the next higher whole dollar.

*Note: The phrase “each exposure” as used herein
shall mean exposure for which a separate premium
is shown in the policy, endarsement, daily, or pelicy
survey sheet or questionnaire.

Vill.. CANCELLATIONS

A

Days
Policy
i Force

By the Insuring Company. The earned premium shall
be determined on a pro rata basis by multiplying the
number of units of exposure for the period the policy
was in force by the applicable rales, but shall be not
less than the pro rata amount of the minimum pre-
mium,.

By the Insured.
1. One-Year Policies .

Apply the short rate percentage in the short rate can-
cellation table to the annual premium.

2. Policies With a Term Less Than or Greater Than
Twelve hionths

(i) If policy has been in force for twelve
months or less, use the cancellalion
procedure described in division 1. of
this rule.

SHORT RATE CANCELLATION TABLE
For One-Year Policids

Per Cent Per Cent PerCent *
of Days of Days 3 of

One-Year  Policy One-Year  Policy One-Year

Premlum InForce Premium in Force Premium
95- 93 w2 1= By [ —— 69%
99-102 .. 224228 .......... 70
103-105 .. 229232 e 71
106-109 .. 233237 ... 72
f1e-113 .. 238241 ... 73
§14-116 .. 242-246 L......... 74
117-120 .. L o T 75
121-124 .. 251255 ..., 76
125-127 256200 s 77
128-131 261-264 .......... 78
132-135 265-269 .......... 79
136-138 270273 .......... B8O
139.142 274278 ..., 81
143-14¢€ 279-282 82
147-149 283287 v 83
150-153 288:291 s 84
154-156 292296 izaveiii 85
157-160 297-30LF .......... 86
161-164 302-305 .......... 87
165-167 OGN0, oowvnminis 88
168-171 311314 .......... B9
172-175 A5G neevnin 90
176-178 320323 ... 91
179-182 = 324328 .......... 92
183:187 .......... 329.332 .......... 93
18881 savaviienin 333337 e 94
192-166 338-342 ..., 95
197.200 343-346 .l s 96
201.205 347351 ... 97
2056-209 : L L 98
210214 ... ... .. 67 336360 .......... 99
205: 208 wmagrgin 68 361365 .......... 100

Effoctive Januvary 1, 1973
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(ii) If policy has been in farce for more thai
twelve months, premium shall be deter-
mincd for cach complele annual period
In accordance wilh the “Calculation of
premivm—three  year  policies” rule,
and for the remaining period of time on
a prorala basis.

Combination policies. If insurance under two or more
hiability manuals IS wiitten in o single policy. the
amount to be retained by the company shall be not
less than the sum of the amounts provided In each
such manual.

IX. ADDITIONAL INTERESTS

A

Policies may be written to cover additional inter-
ests, as follows:

Financlal Control. A corporation holding title to
real property used by an individual or a partnership
and which, in addition, may hold title to facilities
used by the individual or partnership and may
perform. administrative functions for the individ-
val or partnership, il financially controlled by the
individual, or the partnership or lhe members
thereof, may be included without additional charge
on the policy covering the individual or the part-
nership.

All other additional interests shall be submitted for
rating. ’

X. UNDERWRITING PROCEDURE

A.

Coverage Opticns. Policies may be written to in-
clude individual coverage, partnership coverage,
or both.

Partnership Liability.

1. When both partnership coverage and individ-

val coverage are provided, the premium to be
charged shall be the sum of:

(i) The appropriate per person rate for cach
partner insured for individual coverage;

(i) The appropriate rate for each ernployee
of any partner insured for individual cov-
erage; or of the partnership, of the type for
which_ additional charge is specified un-
der the classifications;

(iit) The partnership liability rate for each
partner.

Example: A partnership consists of two physicians,
one of whom does X-ray therapy work. one sur-
peon and one dentist, all of whom are lo be insured
for individual and partnership coverages. The part-
nership employs one radium technician and .one
physician who does X-ray therapy work. The sur-
Beon employs one physician. Premium is developed
as follows:

Individual Members of Partnership

One physician .............. $60.00
One physician ..... $60.00
X-ray therapy .... 90.00 150.00
Onesurgeon ................ 105.00
Onedentist ................. 20.00
$335.00
Partnershlp Liability Coverage
(209 of above rates for individual partners)
One physician .............. 12.00
One physician ... .. 12.00
X-ray therapy .... 18.00  30.00
Onesurgeon ................ 21.00
Onedentist ................. 4.00
67.00

Orlginal Printing

Copyright, 1973, Insurance Services Office




-PHYS!CII\NS, SURGEONS AND DENTISTS PROFESSIONAL
STAT. LINE OF BUS. CODE 58

i. GENERALINSTRUCTIONS

This manual contains the rules, classifications and rates
poverning the underwriting of Physicians, Surgeons and
Dentists Professional Liability insurance. This manual does not
apply to osteopaths,

This. manual contains reference to Standard Provisions
forms applicable to rules and classilicalions. -

The rules, classifications and rates in this manual become
effective as of the date indicaled upon each page. When a
change is made, a reprinted page containing the change and
the effective date thereof will be distributed. The change will
be specifically designated by a star (%) on the outer margin of
the page. .

Additional units of exposure, coverage for which is provided
on or alter the effective dates of any changes in this manual,
either by endorsement of outslanding policies or by the issu-
ance of separate policies, shall be written on the basis of the
rates and rules in effect at the time the coverage is provided.

Exception—Such coverage, il previded on an outstanding
Comprehensive Liability policy, shall be written on the basis of
-the rates and rules in clfect at the time that policy was issued.

The {ollowing requirements must be observed in the prepara-
tion of policies for insurance covered by this manual: :

A.  Appropriate wording identifying the classilication or
classilications applicable for each risk shall be
stated in the policy, followed by the proper. code
number provided the policy contains a declarations
page.

B. Any language in classificalion phraseology or foot-
notes which alfects the scope of a classification
applicable or assigned to operations to be insured,
shall be incorporated in the policy provided the
policy contains a declarations page.

C. For each classification there shall be inserted the
proper premium either actual or adequately esti-
mated as the case may be. .

fl. SCOPE OF COVERAGE ¥

For details of coverage and exclusions refer to standard
coverage part.

#il. PCRSONS INSURED
For persons ins'b(ed.' refer to standard coverage part.
IV. DEFINITIONS '
A. General Definitions

For general definitions refer to the standard provi-
sions jacket.

B. Additional Definitions

The {ollowing is an additional definition of a term
used herein which is not included in the standard
provisions jacket.

1. Damages means all damages, including dam-
ages for death, which are payable because of
injury to which the policy applies.

2. N.O.C. This expression is an abbreviation of
the words ''not otherwise classified”. No clas-
sification so qualified shall be applied in any
case where any other manual classification

- more accurately describes the enterprise or
where the language of any manual classifica-
tion so qualificd prescribes other treatment,

V. LIMITS OF LIABILITY

A.  Manual rates and minimum premiums provide for a
basic limit of $25.000 for all damages on account of
each claim or suit and, subject to the foregoing limit,
a basic aggregate limit of $75,000 for all damages.
For three year policies, aggregate limits apply sepa-
rately 1o cach annual period in the same manner as
for one ycar policies. The foregoing limits apply
scparately to individual professional liability and
partnership iiability.

g

For individual professional liability the above limits
apply seporotely to-each individual insured. For
partnership liabihity the inclusien of more than one

r { Reprint

GENERAL RULLS

insured shall not operate to increase the limits of
liability. :

B. Incrcased limits of liobility may be provided by
applying the appropriaie faclors for the limils stated
in the following table. For limils not stated, submit
for rating.

- Wrhien liability limits are increased on an outstanding
policy, the additional premium therefor shall be the
actual difference in premium charges or $2.00,
whichever is greater. When liability linits are reduced
on such a policy at the request of the insured. no re-
fund of premium shall be made unless the dilference
in premium amounts lo $2.00 or more.

Increased Limits Table
Factors~

Limits (in thousands)
perclaim/

aggregate limit Physicians# Surpeons#*  Dentistst
25/75 1.00 1.00 1.00
50/150 1.26 1.27 1.11
100/300 1.49 1.52 1.20

1The physicians increased limits table applies to the classifi-

cations applicable to dentists. engaged in oral surgery or op-
erative dentistry on patients rendered unconscious through
the administering of any anethesia or analgesia.

C. Deductible Liability Insurance. Deductible liability
insurance is a method of coverage under which the
insured agrees 1o contribute up to a specified sum
per claim lowards the amount paid fo claimants as
damages. Risks to be written on this basis shall be
submitted for rating. ;

Code No. 83990 applics for stalistical purposes to
all coverage written in accerdance with this rufe.

vl. POLICY PERIODS

Policies rfiay be writien for any period up to and including
three years. If a policy is writien for more than one year but
less than three years, the premium shall be calculated pro rata.

VIl. RATES AND PREMIUM CALCULATION

A. “Rales will be found on the rate pages opposite the
identifying code numbers of the classifications. The
" ratés apply per annum.

B. Additional charges. The additional charges provided
- under the classifications in this manual measurce the
{iability of the insured for the exposures covered by
these additional charpges. The additional charges
must be obtained where the exposures exist except
that for X-ray therapy and partnership liability, the
additional charges shall be obtained only where
coverage for such exposures is provided.

C. (a) Rated risks. Every risk described by a classifica-
tion for which the symbol (a) appears in licu of a
specific rate or minimum premium, shall be sub-
mitted for rating.

D. Rate calculations for increased limits, additional
interests, experience rating modifications and similar
features shall be determined on an annual basis and
shall be carried to two decimal places. If, in calcu-
lating the final rate, the third decimal is 5 or more,
the sccond decimal is to be increased by I; if the
third decimal is less than 5, it is to be disrcparded.

o o‘ . . -
E-="Calculation of premium—one year policies. The

=T "E)f‘ ‘proirum \shall be determined on the basis of the

1

b

)
™

5 cunits of exposure existing at policy inception.
2T \
{ "}Qalculalioq of premium—three year policies. The

o7y 1 = : :
1{“ == “premium shall be delermined on the basis of the

Aunits of exposure existing and the rates in cffect at

i I : A :
" 1!10 mcppllop of cach year of the three year policy.

T_L\;:"';G,".'\\'C:\ICU.!aliDI’E ‘of premium--short term policies. The
T OF presoium uitpolicies written for a period of less than
Crl'\"" /V _one-yedr shull be computed on a short rote basis in

\,,.,.;-r-””"“ the same manner as the premium on a pohicy written

Effective September 1], ®

Copyright, 1973, 1974, Insurance Services Office




GENERAL RULES

\

Employees (of Individuals or partrnerships)

* One physician .........0..... 15.00
One physician ..., 15.00
X-ray therapy ... 22.50  37.50
One radium technician ...... 500
' 57.50
$459.50

When only partnership coverape is provided,
the premium to be charged shall be the sum
of:
(i) The appropriate per person rate for each
employce of the partnership of the type
for which additional charge is specified
under the classifications;

@ii):

The partnership hablhly rale for cach
partner,

Corporate Liability. Corporations or professional
associations practicing medicine or denlistry shall
be classified and rated as partnerships, that is,
stockholders or members are to be classified and
rated in the same manner as individual members
of a partnership and corporations or professional
associations as partnerships.

Use Standard Endorsement IRB-G1

i TRPPEQY
.-\ '\n D
Fedab.., -
CLASSIFICATIONS ‘l . N, G
Dentists per persor ‘80210 ©
This classification applies to any dentist lens, ...
gapged in oral surgery or operative dcntlslry on
patients rendered unconscious through 'lﬂc
administering of any anesthesia or analnema-

Dentists ... ... ... i per person 80211
This is an N.O.C. classification. -
Additional Charges: :

Corpaorale Liability (See General Rule X) £0999

" “Employed Dentists ... .. ...o.i..... per persdn .‘80212 -

This classification applies to any dentist en- ;"7 .
gaged in oral surgery or operative dentistry an
patients rendered unconscious through the
administering of any anesthesia or analgesid.

“Employed Dentists ...................
This is an N.Q.C. classification.

Partnership Liability (See General Rule X)
®X-ray Therapy—by employed dentists

This additional charge applics to each employed
dentist doing X-ray therapy work.

X-ray Therapy—by insured dentists .. ... per person 80215
This additional charge applics to each insured
dentist doing X-ray therapy work.

This classification applies to each insured dentist.

For dentists while in the active military service of

the United States. the following classiications

apply:

DERtISES: vonvnsunms soip e per person 80216
Additional Charges:

X-tay Therapy .......... ¥ s e per person 80217

*See nole en page 5,

eprint
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PHYSICIANS, SURGEONS AND DENYISTS PROFESSIONAL
STAT. LINE OF BUS. CODE 56+

Code
CLASSIFICATIONS No.-
For dentists employed full time by the Federal
Government, but not in Active Military Service
of the United States, the following classilications
apply:
CDentists L i per person  B0225
This classification applies to any dentist en-
gaged in oral surgery or operative dentistry on
patients rendered unconscious through the
administering of any ancsthesia or analgesia.
Dentists: ov ou wremmmmemmsesmsass o b perperson 80223
Thisis an N.O.C. classitication.
Additional Charges:
K2y TREIARY sucunsmswmmsmmsa s o 2o | per person 80221
The foolnotes under each classification should be
observed in determining the application of the
classification.
-Class 1
PHYSICIANS—no surgery ........... per persen  £0111

Additional Charges:

Additional charges apply for this classifica-
tion. See schedule of additioral charges
following the classifications.

This classification applies to general practi-
tioners and specizalisls herealter indicated,
wwho do not perform obstetrical procedures or
surgery (other than incision of botls and super-
ficial abscesses, or suturing of skin and super-

--  ficial fascia), and who do not ordinarily assist in
PEM NS

'iOr'

éurglcdl procedures.
i
|
aeas Allergists
---Cardiologists (not in-
cluding catheteriza-
tion) -
Dermatologists
Gastroenterolopists
Industrial Medicine
- - —-‘-ﬁ’hysiuans
;= Internists
v = Neyrologisls

Specialists
*Pathologists
Pediatricians
Preventive Medicine
Physicians
Psychiatrists
Public Health Physicians
Rehabilitationists—
Physiatrists
*Roentgenologists—
Radiolcgists

*If t}m insured is a pathologist or roentcenotomst
1q‘-,subst|tute the following for the exclusron in the
ol “standard coverage part:

I|ab|||ly of the insured as proprietor, superin-
|‘lcndc~nl or cxeculive officer of any hospilal,
wsanitarium, clinic with bed and board facilities,
YRANGE business enterprise other than an X-ray or
T Tpathological laboratory;

Use Standard Endorsement NB-G7.

This classification does not apply to the opera-
tion of repular bed and board facilities. Such
risks shall be classified and rated in accordance
- with the Hospital Professional Liabilly manual.
It does not apply also to physicians in the aclive
military scevice of the United Stlates or to those
employed full time by the Federal Government.

Class 2

PHYSICIANS—minor surgery or

! assisting in
major surgery on own patients

..perperson  BD112

Additional Charges:
Additional charges apply for this classifi-

cation, See schedule of additional charges
following the classifications.

Effective Januaryl - "1

1673, 1974, Insurance Services Qlfice




#I1YSICIANS, SURGEONS AND DENTISTS PROFESSIONAL

STAT. LINE OF BUS. CODE 58+

Classificalion

This classification applies to general practi-
tioners and specialists hercalter indicaled. who
perform minor surgery (including obstetrical
procedures not constituting major surgery) or
assist in major surgery on their own patients.
Tonsillectomiies, adenoidectomies, and Cesa-
rean seclions shall be considered major surgery.

CLASSIFICATIONS
Code - Classification Code
No. * No. *

Specialists
Allergists ¢Pathologists
Cardiologists (not in- Pediatricians
cluding catheterization) Preventive Medicine
Dermatologists Physicians
Gastroenterologists Psychiatrists
Industrial tMedicine . Public Health Physicians
Physicians * Rehabilitationists—Physiatrists
Internists *Roentgenologists—Radiclogists

Neurologists

*If the insured is a pathologist or roentgenologist,
substitute the following for the exclusion in the
slandard coverage part:

liability of the insured as proprictor, superin-
tendent or execulive officer of any hospital,
sanilarium, clinic with bed and board facilities,
or business enterprise other than an X-ray or
pathological laberatory; :

Use Standard Endorsement NB-G7,

This classification does not apply to the opera-
tion of repular bed and board facilities. Such
risks shall be classified and rated in accordance
with the Hospital Professional Liability manual.
It'does not apply also to physicians in the active
military service of the Uniled States or to those
employed full time by the Federal Government.

Class 3

SURGEOMS ... ... ... . ciiiiiii.n. per person
T ®Slalistical code 80113 applies to all insureds
under this class cxcept ophthalmologists
and proclologists. See statistical code for
these specialties below. -

Additional Charges:

Additional charges apply for this classifica-
tion. Sec schedule of additional charges fol-
lowing the classifications.

This classilication applies to general practi-
tioners who perform major surgery or assist in
major surgery on other than their own patients
and specialists hereafter indicated.

Specialists
Cardiologists (including catheterization. but
not including cardiac surgery)
Ophthalmologists .............iiviiiiiiniens,
Proctologists ... .ooiiiii e

This classification does not apply to the opera-
tion of regular bed and board facilities. Such
risks shall be classified and rated in accordance
with the Hospital Professional Liability manual.
It does not apply also to surgeons in the active
military service of the United States or to those
employed full time by the Federal Government,

Class 4
SURGEONS—specialists ............. per person
Addilional Charges:

Additional charges apply for this classifi-
cation. See schedule of additional charges
following the classilications.

Effective January 1, 1974

80114
80115

. Copyright, 1973,

This classificalion applies 1o the specialists
hereafter indicated. Qther specialists shall be
classificd elsewhere.

- Specialists
Catdiae SUrPeONS: s srsmnnr et s 80141
Otolaryngologists—MNo plaslic Surgery ......... 80142
Surgeons—General  (Specialists  in general
E 00 o o S B0143
Thoracic SUFFCONS oo uue i iiiineanannens 80144
Urolopists ... e 80145
Vascular SUrFeons .. ..ueuren e renrenannnanans 80146
This classification does not apply te the opera-
tion of regular bed and board facilities. Such
risks shall be classified and rated in accordance
with the Hospital Professional Liability manual.
It does not apply also lo surpeons in the aclive
military service of the United Slates or to those
employed full time by the Federal Government.
Class b
SURGEONS—specialists ..... o e wie mssd per person
" Additional Charges:
Additional charges apply for this classifi-
cation. Sce schedule of additional charges
following the classilications.
This classification applies to the specialists here-
after indicated. Other specialists shall be classi-
fied in accordance wilh the foregoing classifica-
tions.
. Specialists
Anesthesiologists ... ... ... . . . .. .. 80151
. Neurosurgeons .. ..., 80152
‘- Obstetricians—Gynecologists ......:c..ou..... 80153
Orthopadists .. ... . . 80154
Otolarynpologists—Plastic Surgery ............ 60155
Plastic Surgeoiis: e eusneass i v 53 60 4% 0heime s 80156
This classification does not apply to the opzra-
tion of regular bed and board facilities. Such
risks shall be classified and rated in accordance
with the Hespital Professional Liability manual.
It does not apply also to surgeons in the active
military service of the United States or to those
employed full time by the Federal Government.
Class 6
Physicians and Surpgeons in Active United States

Military Scrvice:

* Physicians—asdefinedunderClass 1 ...... '
................................ per person 80131
Physicians—as defined under Class 2 .. .. ..
RS T Y T per person 80132

" Surgeons—as defined under Class 3 . ... ..

: S AT I S T A per person 80133
Surgeons—as defined under Class 4 ... .. ..
............................... per person 80134
Surpeons—as defined under Class 5 ... .. ..
............................... per person 80135

ADDITIONAL CHARGLS:

Xeray Therapy . ooovviiiiinnnn. perperson  g0136
ShockTherapy coivwusesesasens per person 80137
Class 7 )
For Physicians and Surpgcons employed full time
by the Federal Government bul not in Active United
States Military Service, the following classifica-
tions apply:
Physicians—as defined under Class 1 .. .. ..
e aaie e PRI PErson 80121
Physicians—as defined under Class 2 ... ..
Vi B e v o RPN per person 80122
4 First Reprint
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, ) ' ' ' STAT. LINE OF BUS.

CODE 5B

‘ Classlfication . Code ” ] Classlfication Cl
No. - Nu.
. Surgeons—as defined under Class 3 ....... - *Cmployed Surgeons as defined under Class 5
e perperson BO123 L T e, per person 80147
’ Surpcons—as defined underClass 4 ., ..... *Employcd Technicians—radium, laboratory or
............................... per person 80124 patholopical .....................perperson 80148
. Surgeons—as defined under Class 5 ....... *Employed Technicians~—X-ray Therapy .........
............................... per person 80125 e e s e s e s it sresihaa PO peFson  BOLAG
; “ Partnership Liability (See General Rule X) ... .... 80999
ADDITIONAL CHARGES: *Shock Therapy—by employed physicians or
X-ray Therapy—Physicians, Classes 1 and 2 i SUMECONS ottt iiinn i, per person 80161
............................... per person 80126 This additional charge applies to sach -
X-ray Therapy—Surgeons, Classes 3,4 and 5 1al charge apy L£AChC1
per person 80127 ployed physician or surpeon doing shock
Shock Therapy ....oovvvivnnnn. per person 80128 < therapywork.
Shock Therapy—by insured physicians or sur-
Class 8 . . Asst BOODS. wvwmemanon a ossmivmsese g per person 80162
.Physnctans.or Surpeons Assistants ......... '\.80115 7 This additional charge applies to each in-
This classification applies to physicians sured” physician or surgeon doing shack
or surgeons assistanis who have com- therapy viork.
pleted an approved course of study lead- ey, . . .
ing lo university certlification and who era_‘(v ;icrap) by employed physicians or —
perform their duties under the direct PIREOME =pivone o WS mamatine s REEPeLSOn
supervision of a licensed physician or This additional charge applies to cach em-
surgeon, assisting in the clinical and/or ployed physician or surgeon doing X ray
research endeavors of the physician or therapy work. '
SUTEERIR X-ray Therapy—by insured physicians as de-
: finedunderClass lorClass 2 ..., .. per person  gpigs
I\DDIT?OHAL CHARGES This additional charge applies to each in-
;fhc- following addilional charges apply I’olr all the sured physician doing X-ray therapy work.
oregoing  classifications, except classifications g i i .
applicable to Physicians and Surgcons in Active X-ray Th_era‘p)i}.—b?: '”dSUFE‘le phgysrl‘cmr;s or sur
United States Military Service or to those em- ) geonsastetined under L1ass 3,865 wvosesvs S
ploved full time by the Federal Government: e e sl pET g &0
Corporate Liability (See General Rule X) ........ 80999 - This additional charge applics to each in-
Employed Assistants ................ perpcrsqf*-""BOl?.E);‘:‘]‘:‘,_““'N‘g sured physician or surgeon doing X-ray
Employed Physicians as defined under Class;2 5" r it liy i [} | therapywork,
................................... per persc!n 80130 ~ o) ‘This, rate applies not only {o employees of indi-
*Employed Physicians as deflined under Class;2 -3 1o yvidual insureds but alse te employees of partnar-
................................... per person :80138— <~ ~-5higs. It applies per employee regordless of the
E -*Employed Surgeons as defined under Class 13 Faning o dmege nurpbcr of partners. ILapplies also Lo such person-
................................... per persagn [ o3P & 197 3cellin patholagical or!X-ray Iaboiatares onerated
“Employed Surgeons as defined under Class 4 . - ., or éupe{visod by the msured in hospitals, whether
......... eeeeeivanieenee e per person BOTAOSTR DEL by rlot employces of the insured. i
j"'}:,zm. OF INSURACE | {
Srs e o i
S
i
First Reprint 5 Effective January 1,1974




- PHYSICIANS, SURGEONS AND DENTISTS PROFESSIONAL
STAT. LINE OF BUS. CODE 58

5 KANSAS
STATE CODI 15
P. S§. & D. RATES

Code . Code
No. Itate % No. Rate*

B0111 238.00 80145 $ 952.00 -
0112 42900 ; 80146 1,905.00 v
80113 714.00 80147 298.00
80114 714.00 80148 12.00
BO115 714.00 80149 24.00
B011G 119.00 80151 1,191.00

A B0121 179.00 80152 1,905.00
80122 321.00 B 60153 1,429.00
80323 536.00 < £0154 1,905.00
80124 714.00 ’ 80155 1,191.00
80125 893.00 B0156 1.429.00
80126 134.00 80161 59.50
80127 134.00 801C2 179.00
§0128" 134.00 £0163 59.50
60129 30.00 80164 179.00
80130 59.50 80165 179.00
80131 35.00 80210 126.00
80132 61.00 80211 92.50
80133 129.00 80212 32.50
80134 172.00 80213 23.50
80135 215.00 80214 (2)
80136 35.00 80215 (a)
80137 35.00 80216 17.00
20138 107.00 80217 (a)
80139 179.00 80221 (a)

. 80140 238.00 80223 69.50
80141 1,191.00 80225 85.50
£0142 1,191.00 §0999 *
80143 . 1,181.00
80144 > 1.805.00
® 20% of the per parson rate for each individual comprising the partnership.
T RS I i
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STAT. LINE OF pUS. CODE 57

GENERAL RULES
GENERAL INSTRUCTIONS

This manual contains the rules. classifications and rates
governing the underwriling of Hospital Professional Liabahity
insurance. This manual does not apply to osleopathic hos-
pitals. institulions or climics. Use Standard Coverage Part—
Hospital Professional Liabihity Insurance. 3

The rules, classifications and rales in this manual become
eflective as af lhe date indicated upon each pape. When a
change 1s made. a reprinted page containing the change and
the effeclive date thercof will be distributed. The change will
be specifically designated by a star (%) on the outer margin
of the page.

Additional operations or units of exposure, coverage for
which is provided on or alter the effective date of any change
in this manual shall be written on the basis of the rates and
rules in effect at the inceplion of the policy providing the
coverage, if 2 one year policy. If the policy is writlen for more
than one year. the rates and rules in effect at the inceplion of
each year of the policy shall apply.

The following requirements must be observed in the prep-
aration of policies for insurance covered by this manual:

A. I thec risk to be insured is described by one or more
of the classifications in this manuval appropriate
wording identifying such classification or classifi-
cations shall be stated in the policy. followed by
the proper code number provided the policy con-
tains a declarations page.

B. If the risk to be insured is not described by one or
more of the classifications in this manual. such risk
shall be definitely described in the policy followed
by the code number of the manual classification
to which the risk has been assigned provided the
policy contains a declarations page.

C.  Any lanpuage in classification phraseology or foot-
notes which afiects the scope of a classification
applicable or assipned to operations to be insured.
shall be incorporated in the policy provided the
policy contains a declarations page.

D.  For cach classification there shall be inserted the
proper basis of premium calculation (either actual
‘or adequately estimated 25 the case may be). and
rale or premium; and in the space provided therelor,
shall be inserted the mimimum premium prescribed
by this manual.

I, SCOPE OF CUOVERAGE. For details of coverage and ex-

clusions refer to standard coverage part.

lil. PERSONS INSURED. For persons insured refer to stand-
ard coverage part.

V. DEFINITIONS
A.  General Definitions

For peneral definitions refer to standard provisions
jacket.

B. Additional Definitions

The following are additional definitions of terms
used herein which are not included in the standard
provisions jacket: ‘ :

1. Damages mecans all damages. including dam-
apes for death, which are payable because of
injury to which the policy applies.

2. For-Profit Hospital, Institution or Clinic is one
to which the definitions.of "Not-for-Profit Hos-
pital. Institution or Clinic** and "Governmental
Hospital, Institution or Clinic™ as stated below.
do not apply.

3. Governmental Hospital, Institution or Clinic
is one opcrated by the Federal Government. or
a stale, county. city or other governmental unit,

4. location as used in this manual shall mean
premises mvolving the same or connecting
lots, or premiscs whose connection is inter-
rupted only by a streel. roadway, waterway
or right-of-way of a railroad.

Scecond Reprint
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N.O.C. This expressionr is an abbrevi. of
the words "not othervase classilied”. No wissi-
fication so qualificd shall be applicd in any case
where any other moanual classification mare
accurately describes the enterprise.

.6.  Not-for-Profit Hospital, Institution or Clinic.
A not-for-profit hospital. institution or chnic,
other than governmental, is one, no part of the
net carnings of which may lawfully inure to the
benefit of any private individual,

V. LIMITS OF LIABILITY

A, Manual rates and minimum premiums provide for
5 a basic limit of $25.000 for all damages on account
of each claim or suit and. subject to the foregoing
hmit, a basic agpregate limit of $75.000 for all dam-
apes. For three year policies, aggrepale mils apply
separately to each annual period in the same man-
ner as for one year policies. The foregoing limits
apply separately to cach location.

B. Increased limits of liability may be provided by
applying the appropriate factors for the [:mils stated
in the following table. For hmits not stated. submit
for rating. .

A

When liability limits are increased on an out-
standing policy. the additional premium thercfor
shall be the actual difference in premium charpes
or $2.00, whichever is preater. When fiability limits
are reduced on such a policy at the request of the
insured. no refund of premium shall be made unless
the difference in premium amounts to $2.00 or
more, .

Increased Limits Table

Limits (in thousands)

per claim/
aggregate limit Factorsy
25/75 . 1.00
50/150 1.21 %
100/300 1.39 %

tThe dentists professional liability increased limits .
table in the Physicians, Surzeons and Dentists Lia-
bility Manual i1s to apply to the “Canvalescent or
Nursing Homes—not mental psychopathic institu-

~ tions™ classification.

C. Deductible Liability Insurance. Deductible liability
insurance is 2 method of coverage under which the
insured agrees to contribute up to a specified sum
per claim towards the amount paid to claimants
as damages. Risks to be writlen on this basis shall
be submitted for rating.

Code No. 89990 applies for statistical purposes to
all coverage written in accordance with this rule.

VI. POLICY PERIODS

Policies may be written for any period up to and including
three years. If a policy is written for more than one year
but less than three years, the premium shall be calculated
prorata.

Vil. BASIS OF PREMIUM

The basis of premium is the base used for determining
the premium charge and is indicated under each manual
classification. The bases olfp;hcmuum—psed and the units of

exposure for such-bases7iite ¢letificd respectively as follows:
p n']i \ 1.5 b4

—— Vs

A.  Outpatient 'Visjt s dtp.mcnt visits shall mean the
totaljnumber dg ".'nsf_:'y-m:l:.‘vz‘ dd{mg the policy period
by pir ien}ﬁaﬁo_,_{!g_r}'tﬂ,(éce ve jed and board service.

Ths\ unit o exposure ‘13 which the rates are ap-
pfi[‘dl‘-(‘ﬂ”‘_.(})‘ Ooulpatient visits,

B. Per Bed. [he puppber.ot tisbid tolwhich the “per bed”
rate is b npipe sl be thefdily average number
of bed§. £ahs unlibhssinets wangd for patients durning
the pe c(i}-t_‘l_\‘»;'l'p'fjhwfrrn‘ﬂﬁfu

The ddily averape number of beds. cribs and bas-
sinets shall be the sum of the daily number af beds,
cribs and bassinets used for patients for each day
ol the period the policy 15 in force. divided Ly the
number of daysn such period

Effective September Hl, 1974,




RULLES

VIli. RATES

A,

Rates will be found on the rate papes opposite the
identifying code numbers of the classifications. In
connection with classifications for which more than
one basis of premium apphes, it shall not be per-
missibie to provide insurance for the coverage
conlemplated by one basis of premium charge and
not for the others. :

(2) Rated and unclassificd risks. Every risk described
by a classification for which the symbol {a) appears
i heu of a specilic rate or muimimum preimium,
and every risk for which the manual contains no
apphcable classification. except osteopathic hos-
pitals. institutions or clinics to which this manual
does nat apply. shall be submitted for rating.

Rate calculations for increased himits. additional
interesls, experience rating  modifications and
similar featlires shall be deterrmined on an annual
basis and shall be carried one decimal place beyond
the number used in the basic rate. The figure in the
last decirnal place in the final rate shall be increased
by one it the digil immediately following is 5 or more;
if suchdigitis less than 5. it shall be disreparded.

Calculation of premium—one year policies. The
premium for a period of one year shall be deter-
mined by applying the final rate computed in the
foregoing manner to the number of units of expo-
sure developed during such period.

Calculation of premium—three year policies. The
premium shall be determined on the basis of the
umts of exposure existing and the rates in effect
at the inception of each year of the three year policy.

Calculation of premium-—short term policies, The
premium on pohicies written for a period of less
than one year shall be computed on a short rate
basis in the same manner as the premium on policies
writlen for 2 period of one year and cancelied by the
msured; except for operations ol a seasonal or
temporary character or where short term coverage
is written in order to secure a common policy date
with olher caverages or lines of mnsurance.

Vhole dollar premium rule. The premuum for each
€xposure™ shall be rounded to the nearest whole
dollar: scparately for each Coverage provided by
the policy. :

A premium involving $.50 or over shall be rounded

to the next higher whole dollar.

This procedure shall apply to all interim premium
adjustments, including endorsements, or cancella-
trons at the request of the insured In the case of
cancellation by the company. the return premium
may be carried to the next higher whole dollar.

*Note: The phrase “each exposure” 35 used herein
shall mean each exposure for which a scparate
premium s shown in the policy. endorsement.
daily. or policy survey sheel or questionnaire.

IX.  MINIMUM PREMIUMS

The following rules govern the application of mintmum
premiums: .

A.

Minimum premiums are shown on the rate pages.
and are the lowesl amounts for which Insurance
coverape may be writlen for a period of one year.
They apply per annum. per location

Amounts to be charged on policies. The actual
premuum computed at the rales specihed in the
policy or the minimum premuum. whichever g
preater, shall be charged.

All minimum premiums are subject to increase for
1. ncreased imits
2 additional interests.

Effective January 1, 1973
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Extended Coverage. Premium charges for coverape
not within the scope of the basic policy coverape
shall apply 1n addition to the mimimum preniums,

Combination policies. I Hospilal Professionsl Lia-
bility Insurance 1s written in a policy affording other
insurance, the mimmum premiums provided In
this manual shall apply in the same manner as i
Hospital  Professional Liability insurance were

writtenin a separate policy.

CANCELLATIONS

A.

T as.

By the Insuring Company. The earned premium
shall be deternined on a pro rata basis by mulli-

" plying the number of uinls of cxposure for the -
" period the policy was in force by the applicable

rates, bul shall be nol less than the prorata amount
of the minimum prentum.

By the Insured.
1. One-Year Policies

For prenuum developed as a “per bed™ basis. apply
the short rate percentage in the short ratle can-
cellation table to the premium delermined by
applying the rate to the daily average number of beds
for the period the palicy was in force.

For premium developed on  an  “outpatient
visits™ basis the earned premium shall be deter-
mined on a short rate basis as follows:

() Multiply the number of units of exposure
for the period the policy was in force by
the applicable rates. ’

(1)  Determine the short rate factar as follows:

(a) Obtain the applicable short rate per-
centage from the short rate can-
cellation table and express it as a
decimal,

(b) Divide the number of days the policy
was in force by 365.

(c) Dwvide(2) by (b).
Gn)y Multiply (1) by (n).

(w) It the earned premium so determined
1s less than the short rate amount of the
mintmum premuum (full mimimum pre-
mium, tf nol subiect to short rate adjust-
ment). such short rate amount (full mini-
mun: premium if applicable) shall be the
earned premnum,. .

Example:
Period of coverage ...... .. . 146 days
Short rate percentage (50%) ex-
-pressed as decimal ... .., .. ~. .50
19615 365" s voy wrisen A0
Shortrate factor (.50 = .40) . - .1.25

2. Policies With a Terrn Less Than or Greater Than
Twelve Months

(1) If policy has been in force for 12 months or
less. use the cancellation procedure de-
scribed in divisian A of this rule.

fn) It policy has been in farce for more than
12 mionths prenuum shall be determined
for each compicte annual period 1n ac-
cordance with the “Calculation of pre-
miwm--three year pohcies™ rule and for
the remarning perind of tme on a pro-
rato basis. except that, in the latter case,
the full premuum shall be charged if it s
notsubject to short rate adjustment.

Combination policies. If insurance under two or
more hability manuals 15 wnitten in a single policy.
the amount to be retaineg by the company shall
be not less than the sum of the amounts provided
Ineach such manual,

Orlginal Printing
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STAT. LINE OF BuUS. CODE 57 %

, SHORT RATE CANCELLATION TABLE
For One-Ycar Policies

Per Cent

Per Cent

MR EERE. NN RN e

RULES

Semi-annual basis—Not less than 75% of
nual premiuvm,

Baront The deposil premiums shall be retained by the

Days of rsus of bays of company until c-_:-:pirahon of the pohcy and credited
Folicy Onc-Year  Policy Ono-Year Policy One-Year to the h”a]. premium adjustment,
InForce Prem!um InForce Premlum Inforce ‘Premlum ¢ Minlmum IJcposil Premium. The minimum deposit
95- 93 I7%219:223 ............ €9% B premium is the premium for the risk payable in
99-102 3B 224228 ..., 70 w5 ©advance. In no case. whether upon monthly, quar-
:g;:ﬁ; > ig igggjg ------------ ;; terly, semi-annual ar annual basis shall the Jdepasit
i n0:113 4l samoal igsibinbi - - premium be less than the minimum premiun,
- l1a-116 <0 42242246 ..l 74 D.  Three Year Policies. The foregoing procedure is
: n.r.:gg ..:43 g;:;g?? ;z applicable lor each ycar of policies written for
- Azl s et : : periods of three years.
- 125127 . .. 45 256260 ........ 77 2
E7-18 wviniis immmes 14 128131 . S (V1 IR 78 5
1B S —— 15 132135 . .. 47 265269 .........., 79
2127 i e 16 136138 . o BB, P02 i v 80
2325 i 17139142 .. 49 274278 ... ........ 81 X Code
26290 o 1R 143146 . .. I o 82 . CLASSIFICATIONS No.
= Th 2= T 19, 147.149 ., .. .. 51 283287 ............ 83 : ; T i .
3336 ..iiiinnn. 20 150153 . 8" FOBBAR oo 84 The following classilications de not apply to:
ﬂ:gg R ;; ;;g}gg B ;’2 g;’ggg? """""" gg A. Osleop_athic hospitals, insliLuhonsAor clinics.
aaay 00003 161164 .. &5 302:305............ B7 Such risks are not covered by this manual,
ggg: """""""" gg ig‘g:g’i 2 S P . B. Drugless healing institutions such as chiro-
g, i % 172175 Ykg Fisiapg e i practic. naturopathic. sanipractic and Chris-
5962 .............. 27 176178 .. 59 320323 ............ 9l tian Science institutions. Such risks shall be
6365 ovvinnnnn., 28 179-182 .. T T — 92 submitted for rating.
?g‘g’g """"""" gg iggiigi e : :; 323;;5 T 33 Clinics, Dispensaries or Infirmaries—trecatment of
e 1 .63 338342 ............ 95 outpatients only—no regular bed and board facilities
7780 ...l 32 197-200 .. .64 343346 ............ 96 Profi
- 33 201-205 .. 65 347350 ............ 97 For-Profit ) o
B4B7 ... ......... 34 206-209 .. 66 '352:355 tuiyiiisin. 98 Per 100 outpatientvisits ................c.... 80613
i 35 210214 .. 67 356360 ............ 99 . .
8294 ... 36 215218 SRR e— 100 Not-for-Profit
; . Per 100 outpatient visits .......... ... ....... 8
XI. ADDITIONAL INTERESTS _ . Ruipat ¥ HDBLA
- ; ; { B overnmental

A.  Policies may be written to include the following ! ) .
additional interests. in addition to those included Per 100 outpatientvisits ..................... 93211
tn the definition of insured, without additional Clinics, dispensaries or infirmaries incidental to in-
premium charge: dustrial or commercial risks shall be classilied and
1.  Executors, administrators, trustees, or bene- rated under the “For-Profit” classification.,

ficiaries, on pohcls_c-g covering estates of de- This classification does not apply o not-for-profit
ceased persons or living trusts. dental clinics. Such rishs shall be submitted for rating,
2. Financial Control. An individual. group of per- Clinics, dispensaries or infirmaries operated by den-
sons. parlncrship or corporation which owns tists or physicians shall be classified and rated as
or financially controls one or more partner- Physicians. Surgeons and Dentists Professional Lia-
ships or corperations, on palicies covering bility insurance.
such risks, or corporations or partnerships N . .
which are owned or financially controlled by a M regular bed and board facilities are provided, clas-
single individual, group of persons, partner- sify and rate in accordance with the appropriate classi-
ship or other curporation, on policies cover- fication in this manual.
ing such controlling interests or interests
. which they control.
L i d ife. .
9. Hushandandw '_3 R Convalescent or Nursing Homes—nat mental-psycho-
4. Mortgagees, assignees or receivers, but only pathic instilutions g
for liability as such, on policies covering own- .
ers ar gencral lessees. For-Profit
5 g N . Per bed 80323
; Il be submitted for  Perbed ... .. e T R R e .
6 f}:luggm sedifiorial, interestasial besubmitled: for Per 100 outpatientvisits ..................... 80951
Xil. DEPOSIT PREMIUMS Not-for-Profit ,

A. Annual Premium Adjustment. On policies which EC; lfg% e 80524
provide for adjustment of premium at the termin- e oulpatientvisits ..., 80952
ation of policies of onc year or less, the deposit Governmental
premium shall be the full premium calculated at
authorized rates on the estimated exposure for Eg;?gg ntal|e1| |t """""""""""" 92212
the policy period. . o cu. patient visits ....... peeee RRARE 92216

B. lnlcr‘!m Premium Adjustment. On policies which ca?rtélseﬁ—?tsiilitc;ggor:: d,?,i.snr['ﬁlsaﬂ’;ﬂ’[l)yo:gtgfksc::'lgé’('jffgi
provide for adjustment of premium on an interim ao 1rFl)n1cnt-‘,LorX—r"l appardl " Y
basis. the deposit premium shall be as follows: ok : ay apparalus,

Monthly basis—Not less than 25% of the annual Homes for tl}c Aced. Classily a_nd rate homes for the
premium aped operated for the purpose of providing care for
i ] the aged sick, infirm or injured as “Convalescent or
Quarllerly basis-—Not less than 50% of the annual Nursing Homes . ... Other homes for the aped shall
premium. be submitted for rating.
Flrst Reprint 3 Eficctive January 1, 1974
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Code
. Classlification No.
Hospitals
.For-Profit .
] L — R B0OG11.
Per 100 outpalient visits ........ sevasesavrees (BOGLD
~ Not-for-Profit
Perbed ............. o A 4 A e 80612
Per 100 culpatient visits ...evvivnnnennn. 80617
Governmental
o o s 93215
Per 100 oulpatientvisits ....vvievvrennneeerns 93216

Thisis an N.Q.C. classification.

This classilication applies to hospitals treating all
general or special medical and surgical cases, includ-
Ing sanitariuens with surgical operatling room facilitics.

Veterinary hospitals shall be classilied and rated in
accordance with the Miscellancous Medical Profes-
stonal Liabilily manual.

Mental-Psychopathic Institutions

- For-Profit
PErbed ; vvommnasmmn s anerssdassas 2 2 i 80997
Per 100 putpatient visils wosiwevsamaiaes o e 80999
Not-for-Profit
Perbed ..o i it ia e e 80916
Per 100 outpatient visits .......coeeuininan.. 80917

Effcctive January 1, 1974
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Code
Classification . No,
Governmental '
Perbed (.o 91213
Per 100 outpatient visits ........ S AT 91217

This classification Elppllies to institutions primarily for
the restraint and treatment of mental, drug, narcolic
or alcoholic cases.

5
. 2

Sanltariums or Health Iastitutions—not hospitals or
mental-psychopathic institutions

For-Profit )
FREFDEY susmparoyess o 5 s e A e e 20925
“Per 100 outpatient visils ........ovviunnnnn.. 80953

Not-for-Profit

Perbed ... £09826

Per 100 outpatient visils ...oveeeerenneeennn. 80954
Governmental

Perbet coos suys o9 osmmmsnmmnm oe o i 5 S a8 5 93214

Per 100 outpatient visits ......ooveeeiinnn... 93212

This classification applies lo risks with regular bed
and board facilities, and with laboratory or medical
departments. It does not apply to risks wilth surgical
operaling room facilitics even though designated as
sanitariums or health institutions. ;

First Reprint
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HCSPITAL PROFESSIONAL

STAT. LINL OF BUS. CODE 57 State Code 15

KANSAS

Rates and Binimum Premlums

Minlmum Premiums
Codo No. Rate % Per Location
80611 $ 75.00 : e
BOG10 7.50 $ 755.00
80612 75.50 -
B0G17 7.50 755.00
B0613 (3) (2)
80514 7.50% 385.00
80916 13,
80917 11.50 1330100
80523 15.00
80951 1.50 BELL0
60324 15.00
80952 1.50 Sl
80925 56.50 .
80953 5.60 BEa00
80926 56.50 .
80954 5.60 =90
80397 113.00 ]
$0999 11.50 1.130.90
91213 it §
91217 T
92212 t "
92216 1
93211 i t
93214 B ;
83212 +
63215 t "
93216 t

" 1See Table below for Governmental Hospitals.

Governmental Hospitals, Institutions or Clinics
(Federal Hospitals, Institutions, or Clinics should be submitted for rating.)

A. Operated by a city, town or county B. Notoperated by a city, town or county
Code No. ) Minimum Minlmum
Rate * Premiums Per Rate * Premiums Per
Location * Localion %
91213 $113.00 $22.00
91217 11.50 H.r0m 2.20 $802.00
Q2212 15.00 ; 2.20
92216 1.50 385.00 52 385.00
93211 " 7.50 385.00 1.10 385.00
93214 56.50 8.30 :
93212 5.60 565.00 ‘83 385.00
93215 A e ok 11.00 r
93216 750, 1 ! 755.00 110 385.00
25 cad
r i
Ml AW Nl Tt Loy
,:"EL‘.'s c iJ-IJ I
[l e i
I
t" R . -{‘
. Reprint L T ] Effcctive March 1,
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SANSAS _ ) , HOSPITAL PROFESSIONAL

- Excey

The following exception to this manual ;;pplies in the state
ol Kansas: : .
Il. PERSONS INSURED ] *
Add the following: :
If the- named insured is a povernmental hospital, institu-
tion or clinic and is not operated by a city. town or county
the following definition of insured applies:
Each of the following is an insured to the extent set lorth
below:
A.  thenamed insured; 5
B. each member of the named insured's board of
trustees, directors or governors while acting within
the scopce of his duties as a member of such board.

Use Standard Endorsement G418,

LW

Effcctive January 1, 1973 Original Printing
2
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’ _ PHYSICIANS’ AND SURGEONS' INDIVIDUAL _
: : COMBINATION PROFESSIONAL POLICY — CLAIMS MADE

SPECIMEN

T ST FPAUL,

COMPANIES

My

Sciving you around Ihe world... around the clock

T R I H

PR S T O T o T T T G T e e A A O N A P S RIS TS

Y0 OUR POLICYHOLDER

This is a claims made Policy. It covers claims arising from the performance of professional services subsequent to the retroactive dete in:
dicated and first brought against you while the Policy is in force. Picase review the Policy carefully and discuss the coverege with your
insurance agent.

-

Exhibit IY
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v consideration of the payment of the Premium, In reliance upon the statements made to the Company by application and subject to the terms set forth herein,
e Ccmpany dosignated on the Declarations page, herein called the Compmy, AGREES with the Insured,

FNSURING

JVERAGE A — INDIVIDUAL PROFESSIONAL LIABILITY

» pay on behalf-of the Insured all sums which the Insured shall become
;ally obligated to pay as damages because of any claim or claims made against
¢ Insured during the policy period arising out of the performance of pro-
sstenel services rendered or which should have been rendered, subsequent to

e retroactive date, by the Insured or by any person for whose acts or omis-
ins the Insured is legally responsible, except as a member of a partnership,
poration, or professional association, and the Company shall have the right
d duty to defend any suit against the Insured seeking such damages, even if
y of the allegations of the suit are groundless, false or fraudulent, and may
afie such investigation or such sottlement of any claim or suit as it deems
pedient, but the Conipany shall not be obligated to pay any claim or judg-
nt or 1o defend any suit after the applicable limit of the Company's liability
s been exhausted by psyment of judgments or settlements.

clusions
verage A does not apply:

- to liability of an Insured as 3 member of a partnershlp, corporation or
professional association;
to liability of the lnsured for damages because of any injury resulting
from an occurrence prior to the palicy period if such liability is covered,
inwhole or in part, by any other insurance by reason of written notice of
such occurrence to the insurance company providing such other insurance;
to liability of the Insured for damages resulting from an injury to an in-
dividual if, prior to the policy peried, any claim is first made 2gainst the
tosured by anyone for damages resulting from such injury.

)WWERAGE B~ OFFICE PREMISES AND PENSONAL INJURY LIABILITY

pay on behall of the Insured all sums which the Insured shall become legally
ligated to pay as damzges because of (1) bodily injury, (2) preperty damage
(3} personal injury to which this insurance spplics, caused by an occurrence
d arising oul of the ownership, maintenance or use, os a professional office,
the insured premises and all operations necessary or incidental thereto,
d the Company shall have the right and duty to defend ony suit against the
wured alleging damages, even if such suit is groundless, false or fraudulent,
d may moke such investigation and settleinent of any claim or suit as it
-ms expedient, but the Company shall not be obligated to pay any claim or
lgment or Lo defend any suit after the applicable limit of the Compaony's
bility has been exhaosted by payment of judgments or settlements,

AG

%y

EE

REEMENTS

Exclusions

Coverage B does not epply:

{1) -to bodily injury or property damage arising out of the ownership, mainte-
nance, operation, use, loading or unloading of
(a) any automobile or aircraft owned or operated by or rented or Ioaned

to the Named Insured, or
{b} any otherautomobile or aircraft operated by any person in the course
of his employment by the Nomed I[nsured;
but this exclusion does not apply to the parking of an automobile on the
Insured’s professional office premises, if such automaobile is not owned by
or rented or loaned to the Named Insured;

(2} to any obligation for which the Insured or any carrier a5 his insurer may

be held liable under any workmen’s compensation, unemployment com-
. pensation oy disability benefits law, or under any similar law;
(3) 1o bedily injury to any employee of the dnsured arising out of and in the
" course of his employment by the Insured:

(4) 1o property damage to
(a) property owned or accupied by or rented to the !nsured
(b} property used by the Insured, or )
(c) property in the care, l:usmdy or control of the Insured or a5 to’

which the Insured is for any purpose exercizing physical control
but part {c]) of this exclusion does not apply with respect 1o property
damage other than to elevators arising out of the use of an clevator aty
the insured premises;

(5] ta bodily injury or property damage due 1o nuclear reaction, nuclear ra-
diation or tadioactive contamination, or to any acl or condition mcufcnt
to any of the foregoing;

(G) as respects personal injury, to liability assumed by the losured under any
contracl or agrecmient,;

{7) 1o personal injury arising out of the wilful violation of 3 penal statute or
ordinance committed by orwith the knowledge or consent of any Insured;

(B) to personalinjury arising out of any publication or utterance described in
Group (2), il the first injurious publication or utterance of the same of
similar material by or on behalf of the Named [nsured was made prior to
the ellective date of this insurance;

(9) to personal injury arising out of a publication or utterance described in

(10)

Group (2} concerning any organization or business enterprise, or ils pro-
ducts or scrvices, made by or at the direction of any Insured with
knowledye of the falsity thereof;

o any obligation for which the Insured may be lialile arising cut of the
pecformance of professional services,



The Compeny will pay, in addition tb the applicable limit of liability:

(1) all expenses incurred by the Company, all costs taxed against the Incured
inany suit defended by the Company and all interest on the entire amount
“of any judgment therein which accrues alter entry of the judgment and
before the Company has paid or tendered or deposited in court that part
of the judgment which does not exceed the limit of the Company's
liability thereon; .
(2) premiums on appeal bonds required in any such suit, premiums on bonds
* torelease attachments in any such suit for an amount not in excess of the
applicable limit of liability of this Policy, but the Company shall have no
obligation to apply for or furnish any such bonds;
(3) expenses incurred by the Insured for first 2id to others at the time of an
eccident, for bodily injury to which this Policy applies.

COVERAGE C — OFFICE PREMISES MEDICAL PAYMENTS

To pay to or for cach person.who sustains Lodily injury caused by accident all
reasonable medical expense incurred within one year from the date of the
accident on account of such bodily injury, provided such bodily injury arises
out of a condition in the Insured’s professional office premises and all opera-
tions necessary or incidental thereto.

Exclusions
Coverage C does not apply 1o bodily injury:

(1) arising out of the ownership, maintenance, operation, use, loading or un-
loading of
(a) any automobile or aircraft owned or operated by orrented or loaned

1o the Named Insured, or
{b) any other automobile or aircraft operated by any person in the
course of his employment by the Named Lnsured:
but this exclusion does not apply to the parking of an automobile on the
Insured's professional office premises, if such automobile is not owned by
or rented or loaned to the Named Insured;

(2) due to war, whether or not declared, civil war, insurrection, rebellion or
revolution or 1o any act or condition incident to any of the foregoing;

(3) to the Named Insured, eny partner therein, any tenant or other person
regularly residing on the Insured’s professional office premises or any
employee of any of the foregoing if the bodily injury arises out of and in
the course of his employment therewith; ’

{4} toany other tenant if the bodily injury occurs on that part of the Insured’s
professional office premises rented from the Nemed Insured or to any
employee of such a tenant if the bodily injury occurs on the tenant's
part of the insured premises and arises out of and in the course of his
employment {or the tenant:

{5} 1o any person while engaged in maintenance and repair of the Insurad’s
professional office premises or alteration, demolition or new construction
at such premises;

(6} to any person if any benefits for such bodily injury are payable or re-
quired to be provided under any workmen’s compensation, unemploy-
ment compensation or disability benefits law, or under any similar law;

To pay to the Insured the necessary expenses and loss of fime incurred by the
Insured for each day or part of a day the Insured is tequired 1o sttend the (rig)
of & civil suit for damages against the Insured as a defendant resulting from
causes of action as described under Coverages A and B.

Exclusions ‘
Coverage D does not apply:

(1) to trials of law suits, if on or before the effective date of this insurance
= thelnsured had any knowledge of or could reasonably foresee eny circum-
stance which might involve a claim against the Insured.
(2} 1o wials of lawsuits before a court from whose judgment an appeal to a
higher court cannot lawfully be taken solely upon the record of the trial
before the courts,

DEFINITION OF INSURED

The word Insured shall mean:

(1) as respects Coverage A each individual named in the Schedule;

(2) as respects Coverages B and C, each individual named in the schedule and
any organization or proprietor with respect to real estate management for
the Insured; ;

(3} s respects Coverage D, the individual(s} named in the Schedule.

POLICY PERIOD — TERBITORY

This coverage applies: .

{1) Under Coverage A this insurance eppligs only to professional services

rendered or vhich should have Leen rendered after the retrozclive date
-stated in the schedule and then only if claim is first made during the

policy period. U, during the policy periad, the Insured shall heve know-
ledge or become aware of any occurrence, arising out of the rendering of
or {ailure to render professional sarvices after such retroactive date, which
may subsequantly give rise to a cloim or suit and shall, during the pelicy
period, give written notice thereof to the Company, then such notice
shall be considared a claim hereunder, I any claim is {irst made during
the policy period alleging injury to an individual that would bz covercd
by this Policy, anyadditional claims made subsequent to the palicy period
for damagas resulting from the same injury to the same individual shall be
considered a claim hereunder. A claim shall be considered ta be first mede
when the Company first receives written notice of the claim or OCCUTTERCE,
(See Condition 3 for Insured’s rights to have extended reporting endorse-
ments issued.) :

(2} Under Coverages B, C and D to bodity injury, property damagz, personal
injury, accidents and expenses, including loss of time, (25 epplicable 1o
each coverage) which occurs during the policy period in the United States .
of America, its territories or possessions, or Canada.

CONPITIONS

i.  DEFINITIONS —\WWHEN USED IN THIS POLICY OR ENDORSEMENTS
FORMITIG A PART HEREQF: '

\PPLICABLE TO COVERAGE A

‘DAMAGES" means all damanes, including damages for death, which are pay-
ble because of injury to which this insurance applics, including any counter
laims in suit brought by the Insured to collect fees,

‘PROFESSIONAL SERVICES™ means any professional service and shall be
leemed to include the dispensing of drugs or medicine and the service by the
nsured as 3 member of a formal accreditation or similar board or committee
18 hospital or professional society.

REPORTING PERIOD™ means the period of time stated in the reporting
adorsement © ~eporting claims or suits arising out of professional services.

APPLICABLE TO COVERAGES B, C and D

“BODILY INJURY" means bodily injury, sickness or disease or death sus-
. tained by any person. '

“DAMAGES" includes (1) damages for death and for care and loss of services
resulting from bodily injury, (2) damages for loss of use of property resulting
from property damage and (3) damages which are payable because of personal
injury.

"MEDICAL EXPEHSE" means expenses for necessary medical, surgical, x-ray
and dental scrvices, including prusthetic devices, and necessary ambulance,
hospital, professional nursing and funeral services.

“OCCURRENCE" means an accient, including injurious exposure to condi-
tions, which resulls, during the policy period, in bodily injury, property damage
or personal injury neither expected nor intended {ron the standnoint of the
Insured.



'ERSGNAL INJURY™ shall mean one or more of the following groups of 3. REPORTING ENDORSEMENT
ienses if committed during the policy period: Come g

Group / lse arrest, detention or imprisonment, or malicious pro-
Hs

Group (.., ..e publication or utterance of a libel or slander or of other
defamatory or disparaging material, or @ publication or ulterance in
violztion of an individual's right of privacy, except publications or
utterances in the course of or related 1o advertising, broadcasting or
telccasting activities conducled by or on behalf of the Named Insured;

Group (3} wrongful entry or eviction, or other invasion of the right of
private occupancy.

'BROPERTY DAMAGLE" means injury to or destruction of tangible property. .

for only one half day the Company's lizbility shall be one hall the “daily
rate”’, The agyregate of the Company's liability Tor loss, resulting in any
one or more trials arising out of the same alleged professional services,
occurrences or acts described in Coverage A and B irrespective of the
number of days ef attendance at such trial(s) by the Insured, shall be the
“per suit imit" as stated in the Declarations,

APPLICABLE TO COVERAGE A

In the event of termination of insurance either by non-rencwal

ellation

of this Policy, or termination of a reporting period the Insured s have the
right upon payment of an additional premium (Lo be computed in accordance

with the Company’s rules, rates; rating plans and premiuvms applicable on the

eficctive date of the endorsement) to have issued an endorsement(s) providing

. additional reporting period(s) in which claiins otherwise covered by this

Policy may be reported. Such right hereunder must, however, be exercised by
the Insured by written notice not later than thirty {30) days after such termi-
nation date.

4. INSURED'S DUTIES IN. THE CVENT OF OCCURRENCE, CLAIM
LIMITS OF LIABILITY PR SUIT
APPLICABLE TO COVERAGE A A. AS RESPECTS COVERAGES A, B ANDC
The limit of liability stated in the Declarations as applicable to “each (1) Upon the Insured becoming aware of any alleged injury, written
-claim** is the limit of the Company's liability for loss resulting from any notice containing llll? fullest information obtainable with respect to
one claim or suit or all claims or suits first made during the policy period the tircumstances, time and place UH?IE‘Of, and the names and ad-
because of injury to or death of any one person, subject, however, to the dresses of the injured and of available witnesses s_hali be given by or
following special timit of Jisbility: for the Insured to the Company orany of its authorized agents as soen
) : ) . . . . as practicable. The Named Insured shall promptly take at his expense
l! the lnsurc‘d ?pp[:es_ fo'r'wportlng penod(s} in acc_ordance wn-h Condi- all reasonable steps to prevent other bodily injury or property
tion 3, the limit of liability stated in the Declarations as applicable to damage {rom arising out of the same or similar conditions, but such
“gach claim”, at the time the policy is terminzted, is the limit of the expense shall not be recoverable undec this Policy. !
Company’s liability for loss resulting from any one claim or suit or all L o .
claims er suits first made during each reporting period because of injury (2) 1f claim is made or suit is brought against the Insured, the Tnsured
1o or death of any one person. shall immediately forward to the Company every‘demand, notice,
- i summons or other process received by him or his representative.
The limit of liability stated in the Declarations as “annual aggregate™ ) )
(which amount shall be three times the dollar zmount of the “cach claim” (3), The I'nsured shall oirngeaie Wil o Comgeiny snupontie Lo
limit) is, subject to the above provisions respecting “each claim' tlie total pany s 'EQUL’S}, assist in making set_t{em'enls, in the cqnduct_of Suits
limit of the Company's liahility for all claims first made during the ef- and in enforcing any right of contribution or indernity against zny
fective policy period or during each reporting pericd. person pr_orgamzahon wha may be liabla to t_hP Insu:_ed because of
. o bodily injury, property domage or personal injury with respect to
Such limits of liability shall apply scparately to each Insured. which insurance is afforded under this Policy; and the Insured shall
APPLICABLE TO COVERAGE B attend hc_zar_ings and trials and assist‘in securing and giving evidence
. and obtaining the attendance of witnesses. The Insured shall not,
The limit of liability stated in the Declarations as applicable to "“each except at his own cost, valuntarily make any payment, assume any
occurrence” is the limit of the Company's liehitity for all damages because obligation or tncur any expense other than the first aid to others ot
of bodily injury, property damage or peisonal injury regardless of the the time of accident,
number of (1) insureds under this Policy, (2) persons or organizations who B. AS RESPECTS COVERAGE D
gl hUd.nY injiity, Ataparty danidge o pe_rs?nal injury, or (3) claims Written notice shall be given by or on behalf of the Insured to the Com-
made or Suits brought on account of E’D'TE'Z.Y Injury, property lamage or pany or any of its authorized agents as soon as practicable following the
p.nrs.n_na'l mjury._Fo_r l.he purpose of dtermining thelimit qf.t}u: Covm.pany 3 ‘last date of loss. Such notice shall contain particulars sufficient to identily
Liability, all bodily injury, property damage and personal injury arising out the lnsured and all reasonably obteinable information as respects the time
of continuous or repeated exposure to substantially the same general condi- place and circumstances of the Iuss‘including the identity of thevcnurt'
tions shall be considered es arising out of one occurrence. and all parties 1o the action before the court,
Subject to the above provision respecting "each occurrence” the total
limit of the Company's liability under this coverags for all damages shall 5. ACTION AGAINST COMPANY _
not exceed the limit of liability stated in the Declarations as “annual : . . . .
aggregate.” No action shell lie against the Cnmpany. unless,_ as a condlllmn precedent
) theieto, there shall have been full compliznce with all of the terms of this
APPLICABLE TO COVERAGE C Policy, nor until the amount of the Insured’s obligation to pay shall have
.. s cpiyd . . i i been finally determined either by judgment against the Insured after
The limit of liability stated in the Declarations as applicable to "each actual trialyor by written agrcame:tlof ?ho Insurged, the claimant and the
person’ is the limit of the Company's liability for all medical expense for Company.
bodily injury to any one person as the result of any one accident; but : L .
subject to the zbove provision respecting “each person”, the total liability Any person or orgsnization or the legal representative thereof who hos
of the Company under Office Premises Medical Payinents Coverage for all secured such judgment or written egreement shall thereafter be entiticd
medical expense for Lodily injury to two or mare persans as the result of to recover under this Policy to llhﬂ extent of the Insurance alforded b_Y
any one accident shal! not exceed the limit of liability stated in the this Policy. No persan or organization shall have any right under this
Declarations as epplicable to “each accident.”” Policy to join the Cornnany'asla_ parly to any action 2gainst Hlm Insured
: to determine the Insured’s liability, nor shall the Company be impleaded
APPLICACLE TO COVERAGED by the Insured or his legal representative. Bankruptey or insolvency of the
The limit of liability stated in the Declarations as the "daily rate™ shall !m"m.d o ol 1 '"“:;Ed s estate shall not relieve the Company of any of
be the limit of the Company’s liability for cach full day the Insured is isighligations herewmder.,
required to appear in court, Il the tnsured is required to appear in court 6. OTHER INSURANCE

‘With respect to Caverage A, il the Insured has other insurance against a

loss covered by this Policy, the Company shall not bie Tiable under this
Policy for a greater proportion of such loss than the limit of liabifity

stated in the Schedule bears to the total limit of Hability of all valid and
collectible insurance against such loss,



This Policy is not complete unless
a Declarations page is attached.

With respect to Coverages B and C; the insurance afforded by this Policy
is primary insurance, except when stated tb apply in excess of or con-
tingent upon the absnnre of other insurance. When this insurance is pri-
mary and the Insured has other insurance which is stated to be applicable
" totheloss on an excess or contingent basis, the amount of the Company H
fiability under this Policy shall not be reduced by the existence of such
other insurence.

When both this insurance and other insurance applies to the loss on the
same basis, whether primary, excess or contingent, the Company shall
not be liable under this Policy for a greater proportion of the loss than
that stated in the epplicable contribution provision below:

A. CONTRIBUTION BY EQUAL SHARES

Hall of such other valid and collectible insurance provides for contri-
bution by equal shares, the Company shall not be liable for a greater
proportion of such toss than would be payable if each insurer contri-
butes an equal share until the share of each insurer equals the lowest
applicable limit of lizbility under any one policy or the full amount
of the loss is paid and with respect 1o any amount of loss not so
paid the remaining insurers then continue to contribute cqual shares
of the remaining amount of the loss until each such insurer has paid
itslimit in full or the full amount of the loss is paid.

B. CONTRIBUTION BY LIMITS
If any of such other insurance does not provide for contribution by
equal shares, the Campany shall not be liable for a greater proportion
of such loss than the applicahle limit of liability under this Policy for
such loss bears to the total applicable limit of liability of all valid
and collectible insurance against such loss.

SUBROGATION

Exceptwith respect to Coverage D, in the event of any payment under this
Policy the Company shail be subrogated to all the Insured’s rights of re-
cavery thercfor against any person or organization {excluding, under
Coverage A, employees of the Insured) and the Insured shall execute and
deliver instruments and papers and do whatever else is necessary to secure

suchrights, The Insured shall do nothing after loss to prejudice such rights,

CHANGES

Notice to any agent or knowledge possessed by any agent or by any other
person shisll not affect a waiver or a change in any part of this Policy or

estop th “mpany from asserting any right under the terms of this
Pulicy; I the terms of this Pulicy be waived or changed, except by
endarse, ssved to furm a part of this Policy.,

10,

11.

12..

ASSIGNMENT -

Assignment of interest under this Policy shall not bind the Company until
its consent is endorsed hereon; if, however, the Named Insurad shalt die,
such insurance as is alforded by this Policy shall apply (1) to the Namad
Insured’s legal representative, as the Named Insured, but only while acting
within the scape of his duties as such, and (2) wilh respect to the property |
of the Named Insured, to the person having proper temporary custedy’
thereof, as Insured, but only until the appeintment and gualification of
the fegal representative, |

CANCELLATION

This Policy may be cancelied by the Named Insured by surrender thereof
to the Company or any of its 2uthorized agents or by mailing te the Com-
pany written nolice slating when thereafter the cancellation shall be
effective. This Policy may be cancelled by the Campany by meiling to the
Named Insured at the address shown in this Policy, writtzn notice stating
when not less than ten days thereafter such cancellation shzll be effective.
The mailing of notice as eforesaid shall be sufficient procf of notice. The
time of surrender or the effective date and hour of cancellation stated in
the notice shall become the end of the policy perind. Delivery of such
writlen notice either by the Named Insured or by the Company shall be
equivalent to mailing.

I the Named Insured cancels, earned premium. shall Le computed in ac-
cordance with the customary short rate table and procedure. I the Com-
pany cancels, earned premium shall be computed pro rata. Premivm
adjustment may be made either at the time cancellation is effected or as
soon as procticable after cancellation becomes effective, but payment or
tender of uncarned prumnm is not o condition of cancellation,

DECLARATIONS

By acceptance of this Policy, the Named lusured agrees that the statements
in the Declarations are his agreements and representations, that this Policy
is issued in reliance upon the truth of such representations and that this
Policy embodies all agreements existing between himself and the Com-

. pany or any of its agents relating to this insurance,

SPECIAL STATUTES

“tatules of
and ac-
stalutes.

Any and all provisions of this Policy which are in conflict wit'
the State wherein this Policy is issued are understoed, @
knowledyed by this Company to be amended to conlorm t



SPECIAL EXCEPTIONS _ - J
Wisconsin exceplions: : R
1.  Paragraph A (1) of Condition 4 — entitled “Insured’s Duties in the Event of Occurrence, Claim or Suit” is amended to read:

Insured’s Duties in the Event of Occurrence, Claim or Suit _

{1) In the cvent of an occurrence, written notice containing particulers sufficient to identily the Insured and also reasonably obtainable information with re
spect to the time, place and circumstances thereof, and the namesand addresses of the injured and of available witnesses, shall be given by or for the Tnsures
to the Company or any of its authorized agents within 20 days following the date of the occurrence; provided, that failure to give such notice within th
time specified shall not invalidate any claim made by the Insured il it shall be shown not te have been reasonably possilile ta give such notice within th
prescribed time and that such notice was given as soon as reasonably possible. The Nomed Insured shall promptly take at his expense all reasonable step
to prevent other hodily injury or property damage from arising out of the same or similar canditions, but such expense shall not be recoverable under thi

Policy.

2. Condition § entitled “Changes” is amended to read:

Changes
The terms of this Policy shall not be changed, except by endorsement issued to form a part of this Policy. Knowledge of an agent of the Company at the im

this Policy is issued or an application made shall be knowledge of the Company, and any foct which breaches a condition of the Policy and is known to the agen
when the Policy is issued or the application made shall not void the Policy or defeat a recovery thereon in the event of foss.

3. The following paragraph is added to Condition 11 entitled “Declarations™:

No ora! or written statement, representation or warranty made by the Insured or in his behalf in the negotiation of this Policy shall be decmed material or dz
feat or avoid the Policy, unless such statement, representation or warranty wes false and made with intent to deceive, or unless the matter misrepresented ¢

made a warranty increased the risk or contributed to the foss. tlo bresch of a warranty in this Policy shall defeat or avuid this Pelicy unless the breach of suci
;arranty increased the risk at the time of the loss, or contributed to the luss, or existed at the time of the loss. )

4. "Condition 10 entitled “Cancellztion” is amended to read:

This Policy may be cancelled by the Named Insured by surrender thereof to the Company or any of its authorized agants or by mailing to the Company writic:
notice stating vahen thereafter the cancellztion shall be effective. This Policy may be cancelied by the Company by mailing to the Named Insured at the addres
shown in this Policy, written notice stating vwhen not less than thirty days thereafter such cenceliation shal! be effective. The time of surrender or the effectiv
date and hour of cancellztion stated in the notice shall become the end af the palicy period. If the Company elects not to renew this Policy, it shall mail to th
Named Insured, at the address shown in the Policy, written notice of such nonrenewal not less than thirty days prior to the termination or expiration of thi
Policy. The mailing of notice as aforesaid shall be sufficient proof of notice. Defivery of such written notice either hy the Named fnsuied or by the Compen
shall be equivalent to mailing. ] '

If the Naraed Insured cancels, earned premium shall be computed in sccordance with the customary short rate table and procedure. If the Company cancel:
earned premium shall e computed pro rata. Premium adjustment may be made either at the time cancellation is elfected ur as soon as practicable after car
cellation becomes effective, but payment or tender of unearned premium is not a condition of canceflation.

ST.PAUL FIRE AND IARINE INSURAKNCE COMPANY ONLY:
PROVISIONS REQUIRED BY LAW TO BESTATED IN THISPOLICY: -- “This policy is issued under and in pursuance of the laws of the State of Kinnesota,

relating to Guaranty Surplus and Special Reserve Funds.” Chapter 437, General Laws of 1909.

IN WITNESS WHEREOF, the Company designated on the Declerations page has caused this Policy to be signed by its President and Secretary and chuntersigns

on the Declarations page by a duly authorized representative of the Company. .
A i ' ﬂ -
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g, . ST. PAUT, MERCURY INSURANCE COMPANY
fa e on T _ PHYSICIANS ARD SURGEONS PROFESSIONAL LIABILITY
S c STATE OF KANSAS

Filing Memorandum

Thins is an independent rate filing for Physicians and Surgeont Professicnal
Liability insurance for the St. Paul Mercury Insurance Company. The request
ie Vased on St. Paul Fire & Marine Insurance Company statistices since wve
currently write all or nearly ell of this business in that company. The
request consists of base limits rate incresses of 49.8%, 50.0%, 49,9%, 50.0%,

and 50.07 for Classes 1 through 5 respectively, for a totel limite cauposite
increase of 49,937,

Exhibit I shows accldent year incurred loss end allocated loss expense develop- & -
ment and relates it to calendar year earned premium, b

Exhibit II shows the derivation of the proposed rate change. Earned premiums
arc adjusted to current rate level while loss and nllocoted loas expense costo
are edjusted to current costs levels to produce o Five-Year Current Cost end
-Rate Lovel Loss Ratio. This Loss Ratio is credibility-veightoed vith tho
Parmisoible Loass Ratio besed on number of incurred cleims during the five-ycar
; perlod to preduce & Formuln Loss Ratio. Thic Looss Ratio 4o then trended to n
S point aix months after the effective date of the proposed rate chunge so that
g E the indication will reflect our best estimabe of the situntion which will provail .

at the time the rates are ir effect. The Indication is produced by dividing the

Trended Loss Ratlo by the Permissible Loss Ratio. The composite effoct of the

T proposed rate change on the five classea of business based on our cuwrrent mix

O of' exposures ia shown. '

Exhibits IYT through V are informational exhibits which support the indication

produced in Exhibit II. Exhibit III-A shows the countryvwide lose development

pattern for Physicians and Surgeons Profossional Licbility. Bxhidbit I11-n

epplies the development fectors calculataod in Bxhibit III-A to the actual

_ countryvide loss development to date to bring ell cecident yoarn 1o o common

.. o voluation peint,  Exlibit YII-C shows that the countryuvlde IDHR 4o diotributed
to the various states based on earned premiuvm,

Exhibit IV-A shows the derivation of the countrywide cost edjustment fectors used
in Exhibit II, These factors are calculated by fitting the Countrywide Current
Rate Level Loss and Allocated Loss Expense Ratioa for ecach of the last five years
to a straight line using the least-squares mothod. The Current Cost Adjustment’
Factor, which adjusto the experionce to mid-1973 io then determinod by dividing
tho 1973 ritted L/R ("Curront") by the Fitted L/R for the year in question,
Exhibit IV-B, shows the derfivation of the Cost Trend Factor, which is used to

bring the expericuce from mid-1973 to a point twelve months’ beyond- the carliest
possible cffective date of this requested r .

ate change, S O R SR O S U
Exhibit V shows the calculation of the bermissible loss:nnd aklocited 1oss expense
ratio used in Exhibit II,
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. . COMPANIES

Setvinp you arovnd the worsld... atound the clock s f,’;}‘r)’é\og
385 WASHINGTON ST., ST. PAUL. MINN. 55102 J(;;-,T"? ![Q‘
a | . - 4,0}/ ’r..-;,’;"‘;},-f: O
Hovember 4, 1974 ; > iy
4

Honorable Fletcher Bell o
Commissioner of Insurance &4 ‘(/’\
I1st Floor - State Office Building g
Topeka, Kansas 66612 : 2

o - 7 @-‘G/a

Physicians' and Surgeons' Professional
LiabiTlity Insurance

Rate Increase

Manual Page

Dear Sir:

This letter and the enclosed materials are submitted as a deviation
Tiling on behalf of the undersigned.

By this filing we propose a 49.93% increase in the base 1imits rate

for Physicians and Surgeons Professional Liability Insurance. The
attacned Filing Pemorandum and Statistical Exhibits more fully explain
our proposal,

He propose an effective date for this filing of December 9, 1974. Ho
policy effective prior to December 9, 1974 shall be endorsed or cancelled
and rewritten to take advantage of or to avoid the application of this

change, except at the request of the insured and at the customary short
rate charges as of the date of such request.

Your acknowledgment and approval of this filing by stamping and returning
the extra copy of this letter will be appreciated. ‘

Yours very truly,
ST. PAUL MERCURY IHSUPAHCE COMPANY

// f /// //’»w bitg /._/_

4. W, Harnisch

State Filings Dircctor
Insurance Law Department
MdH/nc

Enc.

cc: I1.S.0. of Kansas

, Exhibit IIT
St. Paul Fire and Marine Insurance Company, St. Paul Mercury Insurance Company, The St Paul Insurance Company



EXHIBIT II - DERIVATION CF FROPOSED RATE CHANGE

(1) (2) (3) (%) (5) (6) (7)
Accident Earned Premium  Farned Prenium Incurred Loss Current Cost Inec. Loss & Current Cost .
Year AL Collected Ldjusted to & Alloc. Loss  Adjustment Alloc, Loss and Rate Level

Rate Current Rate Expense (Frem  Fector (From Ep. AdJ. to Loss & Alloc.
Level Exhibit I). Exhibit IV-A) Current Cost Loss Exp. Ratio
Level () x(5) (8) = (3)

1569 168,623 563,461 158,462 2.9974 474,974 84.30

1970 189,085 540,459 104,812 1,9990 - 209,519 38.77

1971 348,144 560,107 425,945 1,4997 638,790 114.05

1972 585,911 606,577 459,956 1.1998 551,855 - 90.98

1973 668,179 668,179 1,019,184 1.0000 1,015,184 152.53
5 Year Total 1,959,942 2,938,785 2,168,359 2,894,322 . 98,49

iy _
(4) Five-Year Current Cost and Rate Level L/R (Frem Column 7 above) 98.497. .
(8) Permissible L/R (From Exhibit V) | 73.30%
(C) Ruber of Incurred Claims  1969-1973 103
(D) Credivility Fector: 1.00 Cif (C)> 384 .51
] ~ JLC) = 3ch if (C) < 384
(2) Formula L/R (&) x (D) + (8) x [2.00 - (D)] 86.15%
(F) Cost Trend Factor (From Exaidit IV-B) 1.3888
(G) Trenced L/R (E) x (F) 7 +119,65%
. (B) Indicated Rate Change (G) + (B) - 10¢% + 63,237
+ 49,93% -

I} Ccmposite Effect of Propesed Rate Change



' " : - BERE e

(EIBIT I ‘ i a2 (<X R t

b ?,; R '__.’.

ST. PAUL FIRT & MARINE INSURANCE COVPANY : ; S iy

PHYSICIANS AND SURGEONS PROFESSIONAL LIABILITY ° Eie ey 22

LOSS AND LCSS EXPENSE EXPERIENCE yBRa @y gl

STATE OF KANSAS : T .-

(1) (2) (3) (L) (5) - (6) (7) 8) (9) (10) (11) (12)
T a : Accident Yeer Peid 0/SCase®12/31/73 0/SIBXR@12/31/73 Accident Year Incurred
Tericd - - Written Zarned Loss Loss Loss LOSS Loss Loss " Less Loss Toval
P v "~ Premium Expense Expense Expense Expense
1559 ' 153857 168623 44750 25212 59000 29500 Q O 103750 54712 158463
. Wy o ' | 93.57
1570 198716 189086 19661 48240 22414 11207 2193 1097 44268 60544 104812
. © _ - . ' LA
1571 458820 348144 19140 22152 241500 - 120750 14935 7468 275575 15q370 425945
; _ . _ 122.35
LS72 §45778 583911 24300 9686 108500 54250 175480+ 87740 . 308}80 151576 459955
. : ‘ I 78.50
' I ' ‘ \
1973 694051 668178 TR B PV 297500 148750 2380995-' 150498 5 678455 340689 1019184
. | | N / / / 152,53
sar Total 2151222 1959942 1 107851 l0673lI; 728914 354457 573603 286803 1410368 757991  21¢ 8339

: T F j - o '110.63



EXHIBITS III-B AND IIXI-C

ST. PAUL FIRE & MARINE INSURANCE COMPANY
PHYSICIANS AND SURCEONS PROFESSIONAL LIABILITY
STATE OF KANSAS -

EXHIBIT ITI-B ;-
APPLICATION OF DEVELOPMENT FACTORS

COUNTRYWIDE

@D (2) (3) (4) _ . {5} (6)
Accident Developed Development Incurred - Developed IBNR Loss
Year Loss Cost Factor (Sce Loss Cost Loss Cost Cost

(12/31/73)  Exhibit 1II-A)  (2) x (3) 6/1/74 (&) - (5)
1970 §$14,490,168 1.061 §15,374,068 §15,192, 515 $ 181,553
1971 14,539,709 16290 18,756,225 17,713,375 1,042,850
1972 11,323,403 - 2.!82 24,707,665 15,484,420 9,223,245
1973 6,102,635 5.430 33,137,308 13,102,387 20,034,921
EXHIBIT III-C
DISTRIBUTION OF COUNTRYWIDE IBNR
BY EARNED PREMIUM
(1) (2) A - (4) (5) (6)
Acc. Countrywide Countrywide (3) ¢« () Kansas Kansas
- Year Earned Premium IBNR Loss Earned Premium IBNR Loss
g Cost Cost .
: (4) x (5)
1970 $15,673,398 i 181,553 0116 $189,086 $§ 2,193 -
1971 24,320,715 1,042,850 0429 .348,1&4 14,935 ;f
1972 30,795,852 9,223,245 « 2995 585,911 175,480
1973 35,137,798 20,034,921 29702 668,178

380,995



EXHIBIT IXII-A
ST. PAUL FIRE & MARTNE INSURANCE CCMPANY
PHYSICIAIS AND SUBGEONS PROFESSIONAL LIABILITY
ACCIDENT YFAR LOSS DEVELODMENT
COUNITYHIDE

-
L

ACTUAYL DEVELOEMENT
(,000 Quitted)

Accident Annual Ane

- Yoar - 0 1 2 3 o
1965 “ - - 3,795" k309
1966 - - 3,h23 3, Th6- L, 056
1967 - 2,489 4,246 5,212 5,293
1968 1,562 3,750 5,90k 7,428 7,278
1969 1,k78 4,159 7,278 8,579 9,360
1970 3, Tool 6,958 10,985 14,480 ’

Rl 3,339 7,080 14,540 —
1972 b, 176 31,523
ANNUAY, DEVELORMEWT FACUORS
Age 1/hze O Age 2/hze 1 Age 3/hoe 2 pge L/bse
2965 .5 3 | L3S
1966 _ . s L i OBk 1,083
1967 5« 106 1.228 . 1,016

CAge8 . 2,401 S Ly : 1.258 . 980

= 1969 : ) 2:81’"— 30750 10179 A 1..091 ’

970 2.158 1.579 L339 :

« JOTL .7 a 9,360 1.8u45 '
ig72 2,711
Aversge 2,489 1,691 1.216 1,061
Foctor .

COMPOUND FACTORS
Age W/Age O 2,489 x 1.691 x 1.206 x 1061

= 5,130
Age L/age 1 1.691 x 1,216 x 1.061 = 2,182
Age W/pne 2 ' 1,216 x 1,061 = 1.250
Age b/pge 3 1L.061 = 1061



(1)

() '

(c)

(1))' ‘

(&)

(F)

%

FXHIBIT 1v-1

DERIVATION O Cost TREND FACTOR
COUNIRYWIDI BRASTES

"Past Annual Increase in Fitted L/R  1969-1973:

From Exhibit 1v-A, Column (5)

Trend Period:

7/01/'13 to L1/1/75 %

Projected Increase in L/R Over Trend Period:
(28 « 12) x 19.39%

1973 Fitted Curvent, Rate Level L/R:
rom Exhibit IV-A, Colunn (%)

lProjccted Current Rale Level L/R Al End of Trend Period:

(c) £ ()

Coét Trend Factor:

@)+ (0)

12 Months beyond earliest possible effective date.

19. 39%
28 Months
45,247,
116, 47
161;601

1.3888



4 EXHIEIT IV-A

DERTVATION 0 COST ADJUSTHENT FACTORS
COUNTRYWIDE BASIS

@ @ (3) my 5) (6)

Acc.  Earned Premium  Incurred Loss current Rate Level — Fitted L/R Current Cost
Year At Current & Mlocated Loss & Allocated (Straight Line, Adjustment
Rate Level Loss Expense Loss Expense Ratio  Least Squares)  Factor '
: (3) « (2) 116.36 = (5)
1959 § 34,689,90k $ 13,595,102 39.19% - 38.82% 2,997
1970 3k, 69k ,512 22,064,582 63.60 ' 58. 21 1.9990
1971 38,114,160 o7, li50,u60 72,02 77.59 14997
IECICEE 10,28l ,656 36,140,210 90, k6 96. 98 1. 1.99¢

1973 'ho,383,36d . 49,547,559 122,69 116. 36 1., 0000
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EXHIBIT V
ST, PAUL FIRE & MARINE INSURANCE COMPANY
PHYSTCTARS AUD SURGEONS PROFESSIONAYL, LIABILITY

PERMISSIBLE LOSS AID ALLOCATED LOSS EXPENSE CALCULATION
' STATE OF KANSAS

Commission
Taxes
Other Acgulisition Expenﬂe'
CGeneral Expense
Unallocated Loss Expenge
Total Expense Ratlo
Breakeven Loss and Allocated Loss Expense Ratio
Mlovence for Profit o 4

Permissible Loss and Allocated Loss Expenge Retlo

3.2
3.0
21.7%
78.3% |
5.0

13:.2%



(M

22,

23.

24.

29.

30.

31,

32.

' 33,

34.

35.

36.

317.

38.

39.

2

Omit .ad damnum clause from malpractice pleadings

Adopt sealed letter offer of settlement technigue with reasonable
penalties for excessive demands and inadequate offers

Liability without fault
Introduction of workmen's compensation type system

%

Substitution of claims made coveragé for occurrence type coverage
Flat rate premiums for all doctors
Experience rating with surcharges for "repeaters®
Reduction of agents' commissions
Impose dollar ceiling on T
(1) physician's liability
(2) insurer's liability
(3) patient's recovery : .-
Impose exclusive liability on hospital and immunize physician

from liability where malpractice occurs in hospital (as
in veteran's hospitals)

-

Shorten statute of limitations
Tighten “"informed consent" liability; expert testimony required
Enforce locality rule for‘expert testimony

Provide immunity for physicians who render carc after another
physician has treated patient

Provide immunity for physicians in “red alert" cases - cardiac.
arrest, emergency

Provide immunity for physicians in Good Samaritan cases

Tighten the application of the doctrine of res' ipsa loquitur

Citizen's committec | :

Reinsurance "facility"

Joint Underwriting (a) (monopolistic (b) (profit---with or with-

Associations out asscssments
VSs. or against physician
for deficit
(non-monopolistic (non-profit--with or witliout

cut-off date, e.gqg.
: two years
(c) freczing rates at existing levels
vVS.
lecaving rate levels flexible to
vary according to the expericnce



ILLUSTRATIVE L-IST Or PROPOSED SOLUTIONS
™0

&

MEDYXCAL MALPRACTICE INSURANCE PROBLEMS

1. Arbitration v : .
: Voluntary binding, non-binding
Compulsory binding, non-binding
2. Impértial mediation
3. frial before a judge iéstCad of a jﬁiy
4. Regulatioﬁ of contingent fees for attoxneys
5. pdvance payments by insurexrs, no #dmission of liability
6. Ahdvance payments deductible from final settlement
7. Legal sanction for peer review groups with protection against
: retaliatory measures .
8. ,Formal}y strqcturcd grievaﬁce procedures for patients
9. Stiffer diéciplinary measures for iﬁéompetent'doctpgs
| iO. ‘Require malpractice pieadings to be filed in court
11. HModest filing fee for pleadings reguired
12{ Bond to be posted (except iﬁ cases of poverty)
). Cdufﬁ, snstead of lawyers, examines the jury . ’
}4. Permit cvidencé of remarriage of spouéé in actions for wrongful
death ' -
15. Avoid double recovery for medicalnbills (collatcra; source ruie)
16. Rciove restrictions on the patient's access to mediéal recoxds
17. Use of special verdicts - apporticn liability and damages where
multiple defendants, not all physicians, are involved
18. Jmpose restrictions on punitive damages
19. Give defendant.option of paying the verdict in installnents to
avoid windfalls where patient dies prematurcly
(*) Source: Bills, Media, Industry Publications, etc.

Exhibit IV




i E : ' 4

; 61l. All investment income on policyholder supplied funds
< . uncarncd premium reserve - loss reserve would
be credited to the stabilization reserve fund
Trustees would be
' (1) Insurance commissioner
(2) Policyholder (public member)
(3) Representative of JUA

62. Patient compensation fund (for verdicts in excess of $100,000)
63. Retrospective rating -~ to help make policies self-supporting

64. Patient to carry and pay for his own malpractice protection
(like a personal accident policy)

65. " Graduated premiums for doctors to reflect fact that not all
doctors work full time, e.g. semi-retired doctors,
" Qoctors on reduced work load because of health, etc.

66. State to organize its own malpractice insurer (as distinguished
from using existing state fund, i.e. workmen's compen-

sation incurer)

67. Reciprocal insurers allowed to write medical malpraétice

o insurance
oo 68. Self-insurance authorized (in some states; prohibited in
others)

69. HMalpractice rates to be based on regional rather than
national basis’

- 70. Forxmation by State Medical Society of its own broker organiza-
tion

71. Establishment of Federal Reinsurance Prcgramn
72. Formation, by Medical Society, of its own reinsurer

73. Use of courts (injunctions) to prefent insurers from with-
drawving from malpractice market

74.. Investigation of insurance company rates and reserves
75. Creation of pre-litigation insurance panel to review cases
76. Comparative negligence rule

77. Punitive damages permitted, where injury was intentional



. L

40.

41.

£2.

43.

44.
45.

46.

47.
48.
49.

50.

56.
57.

58.

annual statement of JUA
Annual examination-of JUA - . &
Doctors xeport claims to state sdciety

No recovery on contract to cure, unless, in writing
(statute of Frauds)

Compulsory coverage, with minimum limits
study by legislative committee or commission on nalpractice

Crecation of physicians' mutual with or without ceilings on
recovery )

Crecation of use of state funds {(Mew Yprk—Michigan)
Creation of county mutuals to insure health care providers
Change state agency that disciplines medical profession

Relicense doctor every three years = 150 hours of training
B in between '

Extend guaranty fund laws 1o cover medical malpractice insurance
Privileged communications

g90-day notice of cancellation of malpractice insurance poliey -
other provisions .-

Prior approval of malpractice insurance rates

Provisions to speed up dispo;ition of medical malpractice cases
Premium yrefunds (if rate too higﬁ) ; R

Co—insurance —— 25% — doctor $3,000, hospital £6,000

Insurers report malpractice claims to Superintendent cvery
six months .

Audit of physician's books (for rate nmaking)

Stabilization of reserve fund
Funded by special surcharge to volicyholders
To assure retrospective rating adjustments if
basic premiums proved inadequate




S

78.
49.

80.

81.

£2.

83.

84.

B5.

E6.

5

Insurance comissioner to collect premium loss, expense,
and proflit data 2

Insurance commissioner to ecvaluate law and rcport periodically
to governor and legislature

Insurance commissioner to take steps to enable JUA policy-
holders, etc. to participate, if and when federal re-
insurance program is adopted and implenented

Create catastrophe resecrve, if states act as insurer
National Medical Injury Compensation Act (amending Public
Health Sexvice Act) covering both tort and no-fault

claims and with standards for the medica) profession

Penalty provision against health care provider who fails
to inform patient of compensable injury

Narrow definition of malpractice so as to rule out liability
for bad results :

“Require insurers to offer periodic payment plans so as lo

Yeduce single large cash outlays for premiums

Reguirce state medical boards, with disciplinary powers over
-Physicians, to include laymen —--- public members to be
in a majority/minority



Q .

i

o NAIC MEDICAL PROFESSIONAL LIABILITY INSURANCE UNIFORM CLAIMS REPORT

v t

File one rcport for cach delendant insured by filing insurer, Include claims closed without payment.

See reverse side for instructions,

Complete for all claims

t.  Name of insurer Claim fite identi'ﬁcaaion,

2. Dote of injury Date reported Date reopenad

3.  insurcd's name Age City State Zip

4.  Prolession or business Specialty Type of pructice

5. Boord certification? Foreign medical graduate?. Country

6.  Ploce where injury occurred City State Zip

7. Noeme of institustion )

B, Injured person’s nome Ag= Sex

9, Total detendants involved in claim Derivative ciaim
0. Amount ol reserve for indemnity if still outstanding $

5

11, Amount of reserve for expense if still outstanding

Complete for

12, Plaintiff attorney's name

Paid and Closed Claims Only

City i . State Zip

13.  Describz action which coused claim 1o be mada

-

14.  Final disgnosis

15.  Operstion, disgnostic or treatment procedure causing the injury

16.  Describe principal injury giving rise to the cizim

17.  Misadventures in procedures

8. Othors contributing to injury

18.  Companion claim file identification 1.

Severity of injury
Misadventures in dizgnosis s

Associoted issues Coverege

Complete for Paid and Closed Claims Only

20.  Dote of this poyment or closure

21,  Disposition of trial

22, - Indemnity paid by you on behalf of this defendant
23.  Othar indemnity poaid by or on behalf of this defendant
24,  Indemnity paid by ell poarties ((or all defendants)
25,  Loss sdjustrnent expense paid to oll defenss counsel
All other zllocated loss adjustment expense paid by you
217, Injured person’s incurred miedical expense
28,  Injured person's anticipated future medical expense
29, Injured person's incurred wege loss

Injured person’s anticipated wage loss
31, Injured person®s other expense

2. : 3

Type setilement”

Binding arbitrztion?

BB BN

herson sesponsible for report

Exhibit V



T UNIFORM CLAIMS REPORT INFORMATION DETAIL

Report coch claim puid or elosed during year whﬁin 15 days,

Al tichis are self explanatory except as follows, Leave code fisld blank where any of the following rntries are not applicable or have been pre-
. ¥ivusly reparted, Record all amounts in whole dollars only, all dates as MM YY and all ages {on date of occurrence) as YY,

2,

=

T4,

16.

17

18.

18.

Dote of injury, report end reopening: Enter two digits cach for month and year of occurrence anc registration of incident as a claim [in the
event of writlen notice of occurrénce but no claim, leave report date blank}. Eater dute in ficld provided on reopened cases,

Profession or Lusiness cade: 1) physicians and surgaons 2) hospitals 3) ether medical professionals 4) other health caro focilities, When 3
is entered, specily type of professiona! in addition. Cnter specialty code (five digits) from 1SO Comrmon Statistical Baw: classilications, Enter

type of proctice code: 1) institutional 2) professional corporation or partnership 3} sell-employed 4) employed physician 5) ernployed _
nurse 6} all other employees,

linlicate ves or ne if an insured physician is board certified and/or a foreign medical graduate, Enter country in'which primary medical edu
cation was received if other than the US, ;

Enter the appropriate code if the place where the injury occurred was in; 1) hospital- 2] emergency room 3] out-patient facitity 4) nursing
home 5) office G} patient’s home,

Enter the total numbar of defendants {pursons and institutions other than John Doces) involved in claim, Enter the appropriate cede if a deriv-

‘etive claim {on behalf of someone other than the medically injured) waos made by: 1) spouse 2] children 3) parent 4} personal rapresentativa,

Us: nomenclature andfor descriptions for the final dizgnosis (actual abnormal condition}, procedures and injury. Include methods of enesth.
esia; or name of drug used for trealment, with detajl of administration and type of adverse effect where applicable,

Later one digit code for severity of injury from scale provided below,

Enter the appropriate misadventure code if the procedure veas: 1) not adequately indicated 2} contraindicated 3} there wes » rmore Dppro-
priate clternstive 4) delayed 5} imnproperly performad 6) not performed 7) occasioned by misdiagnosis. Enier the appropriate cods if the
following misadventures in diagnosis caused or aggravated the injury: 1) delay in diagnosis 2} misdiagnosis of the shnormal condition 3) mis-
diagnosis in the absence of an gbnormal condition, ] .

Enter the appropriate coda(s) if any other person (s} cavsed or contributed to the injury: 1) attending physician 2) houss stalf 3) consultant
4) nursz FLN. 5) nurse LPN. or L.V.N. G} aide 7) orderly 8) pharinocist 9) rediologist 10) rediolosy technicion 11) enesthzsiologist
12] anesthatist 13) pathologist 14) laboratory technician 15) physician’s assistant 16} O.R.technician 17) physicel therapist 18) inhalation
therepist: 10] other therapists 20} olher technicians 21) distitian 22} maintenance parsonnsl 23] engincer  24) wdministraior 25) other
personnel 28) patient,

Enter the eppropriate codels) if one or more of the following factors were associated issues in the cloim: .1} ebhandonmant 2} prematuro dis-

. charge from institution 3) false imprisonment 4) lack or delay of consultation 5) lack of supervision 6) breach of conlidentiality 7) failure

18,

1o provent en sbnorms! condition 8) failure to eccomplish intendad result 9) failure to conforrn with regulotion ar statutory rule 10} lack of
adequate focilitios or equipment 11) laboratory error 12) pharmacy error 13} products liability 14) failure 1o timoly disclo= 19) fallure to

provide worning instructions 16} lack of consent from proper person 17] inadequate information for inforrnatd consant 18} precedura
excooded consansus! ungarstanding. : :

Covornge coda: 1) claims made - basic 2} claims made - tail 3) occurrence,

Enter the appropriate type settlement code: 1] before trial 2) during trial 3) after trial but before verdict 4) after judgment 5) cloim or
sult abandoned by plaintiff 6) by review panel, : ) :

Lnter the appropriate trisi disposition code: 1) directed verdict for plaintilf 2} directed vardict for dafendznt 3) judgment notwithitonding

the verdict for the plaintiff 4) judgment notwithstanding the verdict for the dzfendant 5) judgment for the plaintifi 6) judamant for (he co-
fendant 7} mistrizl 8) non-suit 9) alt other, Indicate yes or no if the claim disposition vwas by binding arbitration.

Soverity of Injury Scale . : Exornples

1) Emotional only Fright, no physical domaga,
2) lnsigniﬁcn'nt ' Lacerations, contusions, minor scars, rash. No delay,

Tomporary 3} Minor . Infections, miss.c} fracture, fall in hospital, Recovery delayed.
4} Major Burns, surgical material left, drug side-eficct, brain damuaje. Recovery delayed,
5} Minor Loss of fingers, loss or darnage to owgans, Include non-dissbiling injuries,
G) Significant Ocafness, loss of limb, loss of eye, lus of one kidney or- lung.

Pormanont
1) Major . Paraptegia, blindness, loss of two lirnbs, brain damuoge,

) B} Grove Quadraplegia, sv:;ac-ru brain damage, lifelong care or fatal prognosis,

9} Duath
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MEDICAL PROFESSlONAL LIABILITY INSURANCE CLAIMS REPORT SUPPLEMENT
File one report for each defendant insured by filing insurer, Include claims closed without payment,

_Complete for Closed Claims Only . - g o

32,  Misdiagnosis, if any

33, Cause of crror in dizgnosis Delay in diagnosis

34.  Ancsthesio as couse of injury ___Drug injury

35, Drugnime ‘ -

36, Aggrsvation of injury Incompletn treatment End result prognosis___
37. Institutions: Location of injury Conduct of responsible person Mechanism _

38, Date of admission 3 Date of dischargs.

39,  Clgim file identification

SUPPLEMENT INFORMATION DETAIL

Entries in this supplement will be used for a separate report. In many instances these entries vwill be duplications of information
provided in the uniform claims report and are to be construed as such, rather than being additive.

g2,

33.

317,

Use nomenc latare and/or descriptions to enter misdiagnosis, if any, of patient’s true condition for which treatment was sought or rendered.

f'nter the appropriate code if any error in diagnosis was due to: 1) an inadequate history 2) an inadequate physicol examination 3) im-
proper performance of diagnostic tests or x-rays 4) misinterpretation of disgnostic tests or x-rays 5} misinterpretation of information
pcquired by history or physical examination,

Enter the appropriate code if a delay in diagnosis, causing the injury, wis due to. 1) an incorrect diegnosis, or 2) no diagnosis.

Where an gnesthesia procedura causad the injury, enter the appropriate codals] for the type {or combinations thereof) of znesthesio use:
1} inholation 2) intravenous 3) muscle relaxant 4) spinal 5) epidural 6) regional nerve block 7) peripheral nerve block B) syrapathetic
nerve block 9} wopical, eye 10) other topical 11) acupunciure 12) local. )

Enter the appropriate code if the injury caused by a drug was du= to: 1) overdose 2) inadequata dose 3} improper routs of zdministration
4) improper mzthod of administration 5} adverse interaction with another drug 6) aliergic reaction 7) wrong drug 8) wrong patient,

Enter the name of the drug causing the injury, if any.

Enter the apprepriate code if there was an aggravation of the principal injury by 1) a delay in diognosis or 2] improper treatment of it
Enter the appropriate code if the injury resulted from incomplete 1} cure or 2) removal of the originsl ebnormal condition.

Ust the pppropriate code to enter the prognosis of the end result of injury at the time of closing the claim file: 1] noinjury 2}
temporary and corrected 3} brain damage only, temporary 4) temporary but not yet corrected  5) permanent but not dissbling
6) brain damage only, permanent 7) permanent and dissbling 8} alive but fatal prognosis 9} death,

£ iiter the gppropriste code if the location of the injury within an institution or hospital was: - 1) patient’s rcom 2] patient's bath-
roomn 3} hatiway 4) stairway 5} elevator 6) labor and delivery room 7) operating suite B} recovery room 9) critical core unit 10) inter-
mediate care unit 11) special procedure roem 12) nursery  13) radiology dopartrment 14} laboratory 15) emergency room 16] out-
patient department 17) physical therapy department 15) dining room.

Enter the appropriate code to describe the conduct of the person responsible for the injury in an institution: 1) inadequate ass23sment 2] mis-

identification of patiznt 3} delay in notifying physician 4] failure 10 notice improper orcdder 5) failure to obtain propzr ordar G) feilure to
instruct patient 7) improper protection of patient 8) failure to use side rails 9) failure to use restroints 10} failure 1o maintsin floors.

E nter the approprinte codefs) if the mechenism by which an institutinnal injury occureed vaas: 1) drug or fluid edministration technlque 2}
tlocd adminitiration 3) ohraining spaecimen 4} intertion or management of 1ahe ar drain §) position af patient G} tranwortatian

Eall: 7} Irenn bed  8) from toble 9) from chair or stool 10} while walking or standing  11) in tub or shower,

tnfection control techniques: 12) sterilization of cquipment  13) skin preparation 14) acseptic technique  19) isnlation,
Monitoring of patient’s signs: 16) vital signs 17} cardiac system 18} neurologic system 19] renal systemy 20) respiratory systam
21) labor 22) letus,

Maintenance ond operation of equipment:  23) emerency equipment 24} cooling devices 25) heating dovices 26) cautery 27) x-ray

28} radiation therapy 29) traction 30) anesthesia 31) operative equipment 32) surgical instrumentation and materiols 33) {ood prepoara
tion 34) Iaboratory. .

Laborotory:  3%) mislabeling 3G) computation error 37) inadequat: specimen 39) lost specimen 39) interpretation 40) reporling error
41) duloay inceporting, =

Enter dates of admission and discharge from an institution as. DD MM Y'Y,

[ nter sarne claim fite identification as in question number one (1) of U,C.R. {Uniform Claims Bueport).,



LIST OF SUBCOMMITTEES TO BE APPOINTED FO STUDY
THE YOLLOWING SPECIFIC AREAS AND MATTERS RELATED TO MEDICAL MALPRACTICE INSURANCE
' IN THE STATE OF KANSAS:

1. Subcommittee on Re-evaluation, Re-licensure and
Re—-certification of Health-care Providers

, 2. Subcommittee to Study Peer Review
3. Subcomnittee to Study Prevention of Medical Injuries
4., Subcommittee to Study Grievance Procedures

5. Subcommittee to Study Patient/Health-Care Provider
Relationships

6. Subcommittee to Study Arbitration

7. Subcommittee to Study Claims ReQiew

8. Subcommittee to Study the Ad Damﬂum Clause
9. Subcommittee to Study Contingencj FYees
10. Subcommittee te Study Informed Consent

‘11, Subcommittee to Study the Kansas Statutes of Limitations
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I,
INTRODUCTION
The deterioration of the Kansas medicalé;alpractice and professional
liability market during the last six months will ultimately affect the
health care facilities and costs in the state of Kansas if the phy-
sician, surgeon and hospital cannot obtain adequate insurance coverage
at reasonable rates. That is, the citizens of Kansas could conceivably
suffer from'laék of adequate numbers of health care providers and/or
higher health care costs. These potentia; results require immediate
action to be taken by the various disciplines which can resolve the
problems that have createa the steadily increasing amount of exposure
to malpractice claims by physicians, surgeons and hospitals. Resolution
of these problems cannot be the sole responsibility of those directly
involved in the functional aspects of the insurance mechanism. Other
disciplines such as the Kansas Medical Society, KaAsas Hospital Associa-
tion, and Kansas legal profession must accept their responsibility and,
with the assistance of the Kansas legislature, make a coqcerted effort

to correct problems wherever they might exist.

Historically, Kansas has not been subject to some of the more severe
malpractice and professional liability problems which have occurred in
other states during the last 10 - 15 years; i.e., while the current
market situation in Kansas is deteriorating, what we are facing now
has repeatedly occurred in other states. This fact does not make the

solution any easier. Non-availability of these important insurance
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toverages is nationwide and there does not appear to be an easy solu-

a
.

tion in any state.

This report is intended to summarize the findings of this Department's
investigation of medical malpractice and professional liability insur-
ance. The information contained herein presents the most current data

available to this Department.

In Section II, an overview of the Kansas medical malpractice insurance
market is provided. In the third section) the various causes of the -
‘medical malpractice problem in general are reviewed. This is followed

by a series of implications as to what the continued restrictions of avail-
ability and increased costs of medical malpractice insurance will have on
the health care industry in the state of Kansas in the fourth sectiom. A

final summary section is also provided.
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MEDICAL MALPRACTICE AND PROFESSTONAL

LIABILITY INSURANCE IN KANSAS

-

Based on information furnished this Department it is estimated that there

were approximately 2,500 physicians and surgeons purchasing approximately

$2,000,000 of insurance coverage in 1974 from approximately 15 insurance

companies licensed to do business in this state. According to statistics

contained in the 1973 report of the Secretary's Commission on Medical

Malpractice, the estimated Kansas premium volume represents only 0.7% of

the national total of premium collected.* These facts are depicted in

Charts 1 and 2 below.
CHART 1

Number of Medical
Practitioners in Kansas

Total Number: 2,500

Special Surgeons

Anesthesiologists

QB—GYN

General
General

. Surgeons
Practice % 129

Physicians

59%

Other
15%

*Mark Kendell and John Haldi, "The Medical Malpractice Insurance Market,"
Appendix to the Report of the Secretary's Commission on Malpractice,

Washington: DHEW, 1973, pp 530.
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CHART 2

. -

St. Paul
Insurance

Companies
36%

Hartford
Accident
& Indemnity

Number of Insurance Companies
Providing Medical Malpractice
Insurance in Kansas o5

Others

Medical
Protective
Company
50%

Approximate Total Number of
Insurance Companies: 15

Since rates (price) for these lines of insurance have been continually
emphasized by the news media, it is important to note that Kansas has

the 37th lowest rate out of states compared in the following Table:

TABLE I

RATE COMPARISONS - STATE BY STATE
FOR THE ST. PAUL INSURANCE COMPANIES

Ranking of States and D.C., 1975 vs. 1970
(Rates in effect January 1, 1975 for $100,000/$300,000 liability

limits for the lowest rating classification and for the highest) (1)

1975 1970 1975 1970
1975 Ranking Class 1 Class 1 Class 5 Class 5
& State Rate Rate Rate Rate

1. New York(2) $§1,763 $619 (3)(4)$14,390/%21,584/517,988 $5,477
2. California(2) 1,539 831 (3) 7,826/ 12,522/ 9,392 5,254
3. Michigan 1,411 396 8,830 2,892
4. Florida 1,217 493 (&) 7,702 3,119
5. Texas 1,082 155 (4) 6,772 1,304
6. Ohio . 922 305 (3) 4,707/ 7,532/ 5,648 1,928
7. So. Dakota 788 126 (3) 4,017/ 6,428/ 4,821 794
8. New Jersey 705 389 4,463 2,457
9. Arizona(2) 679 475 (3) 3,469/ 5,550/ 4,162 2,998
0. New Mexico 675 311 4,241 1,966

[
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1975 1970 g 1975 ) 1970
1975 Ranking Class 1 Class 1 _ Class 5 Class 5
& State Rate Rate - Rate . Rate
11, Il1linois : 667 212 ~ 4,208 1,342
12, Nevada(2) 655 365 t 4,139 2,306
13, Wisconsin 629 194 (3) 3,207/ 5,133/ 3,850 1,229
i4. D,cC. . 599 218 3,790 1,380
14, Indiana 599 185 (3) 3,555/ 5,689/ 4,267 1,172
15. Kentucky 517 216 (3) 2,940/ 4,704/ 3,528 1,361
16. Montana 559 425 (3) 2,853/ 4,566/ 3,425 2,684
17. Washington 558 293 3,518 15852
18. Colorado 548 377 3,429 2,381
19, Missouri 540 191 (4) 3,421 _ 1,210
20, Utah 504 275 3,189Median _ 1,731
21, Hawaii(2) 502 215 3,140 1,361
22, Maine 501 132 (3) 2,552/ 4,083/ 3,061 832
23, Oregon 484 189 3,023 1,010
24, Iowa 471 185Median 27979 1,172Median

25, Louisiana : 469Med 155 .. 2,924 . 777
25, Massachusetts 469" 119 3,060 622
26. W. Virginia(2) 467 170 (3) 2,410/$ 3,856/$ 2,892 1,077
27. Idaho(2) 459 212 (3) 2,342/ 3,748/ 2,810 1,342
28. Connecticut 45¢4 251, (3) 2,320/ 3,722} 2,783 1,588
29, Virginia 433 135 (4) 2,728 824
30. Vermont 413 114 2,116 492
31, Nebraska 410 152 . 2,586 964
32, Alaska 398 248 2,514 : 1,569
33, Tennessee 383 148 (3} 1,955/% 3,128/% 2,347 738
34, Arkansas 373 266 2,557 1,682
35, Maryland(2) 360 163 (4) 2,273 816
36. Minnesota 347 144 2,196 726
37. Kansas 341 170 2,756 1,077
38. Oklahoma 296 256 1,871 1,282
39, Wyoming 286 120 (3) 1,459/ 2,335/ 1,751 756
40, Georgia 285 152 1,530 571
41, Alabama 275 147 1,738 926

42, North Dakota 224 120 (3) 1,137/ 1,819/ 1,365 756
43, Rhode Island 215 85 1,209 479
&4, Pennsylvania 206 206 (&) 2,207 2,208
45, Delaware(2) 185 185Median 1,172 1,172
46. North Carolina 172 78 857 389
47. South Carolina 160 93 1,010 586
48, Mississippi 146 102 924 650

49, New Hampshire 98 65 486 - 324

f?) The $t. Paul either doesa not market malpractice ingurance in this state or writes a nepligible amount, not
necessarily because the state has an unusually poor claims climate, but for a variety of reasons.

(3) First rate 15 for anesthesiologista and otolarynpolopists (with plastic aurpery); sccond rate ig for
neurosurgeons and orthqpedic surgeons and third rate is for obstetrics~gynecologlsts and plastie surgeons.

fﬁ) ?lorida, Maryland, Missouri, New York, Pennnylvania, Texas and Virginia have more than one rating territory.
The rates shown for these states are the highest onea charged.

Source: Data submitted by The St. Paul Insurance Companies,
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From the above table it is apparent that "excessively" high rates for
the average Kansas medical practitioner do not currently exist. Con-
versely, the relatively low Kansas‘rates are not the reason for the

insurance companies' reluctance to increise their participation in the
Kansas market since many insurance companies have indicated that they

would not provide coverage for additional doctors at any rate.

The reluctance of insurance companies to write additional doctors has
been stated as being the direct result of steadily increasing malpractice
claims settlement costs and claims frequency potential as indicated in

Tables 2 and 3 below:

TABLE 2
Countrywide Record of Medical Malpractice Payments

Medical Protective Company

Dollar

*First six months only.
Number of claims shown in parenthesis.

Source: Figures from "Best's Insurance

(112)

News Digest,

1l

Amount of ‘
Claims 1963 1968 1973 1974%
$10,000 to :
50,000 $529,000 $2,638,000 $10,268,992 $6,277,000
(30) (99) (310) (134)
$50,000 to .
100,000 § 854,000 $ 5,656,000 $4,131,000
(12) (64) (41)
Over
$100,000 $1,000,000 $ 2,468,000 $2,861,000
(1) (19) (21)
Total $529,000 $4,492,000 $18,362,992 $13,269,000
(30) (393) (196)

edition date unknown.
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TABLE 3
Countrywide Record of Medical Malpractice Claims

St. Paul Fire and Marine Insurance Company

1969 1970 1971 1972 1973 1974%*
Number of
Claims Pending 2,115 2,434 2,961 3,687 4,348 5,015
Average Reserve |
Per Claim $6,705 $7,746  $8,395 -$9,021 $11,057 $12,534

Deetors With
Pending Claims l1]in 23 1in 21 14in 18 1 in 15 1 in 13 1 in 10

*First nine months only.
Bource: Figures reprinted from "Malpractice Digest," copyright 1974,

St. Paul Fire and Marine Insurance Company.
In view of the fact that the above tables are based on countrywide data
and may-not properly represent the actual Kansas situation, the state-
wide information presented in Table 4 not available prior to this date
fmust be‘COnsidered.

T-ABLE 4
Kansas Medical Malpractice Claims

(Data compiled from results of Department Bulletin 1975-1%)

1969 1970 1971 1972 1973
Number of
Claims 55 77 101 - 86 104
Number of
Doctors 1,782 1,873 1,912 1,939 1,900
Ratio of
Glaims Per
Doctors 1 in 33 1 in 24 1 in 19 1 in 23 1 in 18

%*Not all companies responding to this bulletin provided sufficient informa-
tion and these composite figures represent data furnished from 9 of the
15 companies reporting malpractice experience in this state. These fig-
ures represent approximately 75% of the Kansas malpractice business.
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Consideration must be given to the amount of Kansas premium dollars

collected and the amount of dollars béid out becauée of malpractice
losses in the state of Kansas in order to determine whether or not the
countrywide data shown in Tables 2 and gjapply to Kansas. Although
this information may be subject to some degree of unknown deviation, it

is the best known data available and is presented in the following

Tables:

TABLE 5
Kansas Medical Malpractice Experience
Five Year Totals

A. Companies** Reporting Experience on Basic Limits Premiums
and Losses:

(1) (2) : (3) (4) (5)
Incurred Paid Loss Incurred Loss
Premiums Paid Losses Losses*® Ratio (2 + 1) Ratio (3 + 1)
$3,751,378 $867,444 $1,408,456 S L.231 +375
B. Companies*** Reporting Experience on Total Limits Premiums

and Losses:

(1) (2) (3) (4) (5)
Incurred Paid Loss Incurred Loss
Premiums  Paid Losses _Losses* Ratio (2 + 1) Ratic (3 = 1)
$4,326,980 $357,978 $2,610,978 .083 .603
* Incurred losses are defined as the paid losses and amounts
reserved for unsettled claims.

*% Figures shown were reported by two companies.
*x% Figures shown were reported by eleven companies.
NOTE: Statistical information reported by two companies could not

be included because detailed data was not available.

SOURCE: Results of Department Bulletin 1975-1.
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Loss ratios shown in columns (4) and (5) of the above tables reflect

only the known losses and claims; that is, future claims arising from

occurrences of malpractice during the five years reported in these

.
e

tables are not recognized. This type df claim is commonly referred to
as "incurred but not reported" or the "long tail" of medical malpractice
and professional liability insurance. Some recognition must be given

to the unknown "long tail" of claims to be réported since the data
contained in Tables 5A and 5B are inclusive of policy years as late as
1973 and 1974. Table 6 contains information provided by The Medical
Protective Company and reflects the percentage of claims reported for
each year after the expi:ation of the policy year; i.e., the pattern

effect of the "long tail" of medical malpractice insurance.
& P

TABLE 6
Kansas Claims Experience

(Based on claims experience during the
period between 1-6-65 and 12-31-74)

Claims Reported During:

The policy year ' 7.17%
The second year 31.6%
The third year ' 37.0%
The fourth year 15.0%
The fifth year 4.0%
The sixth year 1.4%
The seventh year 0.8%
After more than seven years 3.1%

Due to the number of companies reporting the information contained in
Tables 5A and 5B, it is impossible to make the necessary adjustments
for the "long tail"™ of medical malpractice insurance to such information.

In order that an idea of how the application of the "long tail" of
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malpractice claims may be applied, however, the following tables are

provided. (These tables are based upon the latest rate filing of the

St. Paul Insurance Companies submitted to this Department on November 4,

1974,

) ‘ %

TABLE 7
Kansas Medical Malpractice Experience

(from St. Paul Insurance Companies rate filing dated 11-4-74)

Projected
"Long Tail" Losses Total Loss
Policy Year Premium Incurred Losses* Not Yet Reported*#* Ratio
1969 $168,623 $158,940 ' ~0- .939
1970 189,086 101,522 $ 3,290 .554
3971 348,144 403,542 22,403 1.224
1972 585,911 196,736 263,220 .785
1973 668,178 447,694 571,493 : 1.525
$1,959,942 $1,307,956 $860,406 1.1106
*

Note:

These figures are representative of similar figures contained in
column (3) of Tables 5A and 5B.

Although these figures are based only on the St. Paul Insurance
Companies' experience, similar projections are made by other companies.

CHART 3

Expected Distribution of

The Kansas Premium Dollar _ Losses Operating
For Medical Malpractice 64? Costs
Insurance ; 31%

Profit
This represents the budgeted rate-making projection and the
expected or budgeted profit margin may net be realized.

Source: Data furnished by insurance companies writing medical malpractice

insurance in Kansas. '
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v .

.

Comparison of Tables 5A and 5B with Table 7 presents a most perplexing
problem. That is, since recent experience data reflects only the known
claims information, projections or trending must be permitted in order

to include the unknown claims which may develop in the future.

The informétion contained in Tables 5 through 7 is being provided only
in general terms regarding the implication of the "long tail" or
"incurred but not reportéd" claims which may arise from the application
of the statutes of limitations. These statutes contain a discovery
rule which permit an injured person to file an action within two years
after discovery of the injury (not to exceed ten years after the act
giving rise to the cause of the action). The two year limitation does
not begin to run in the case of a minor until the age of majority is
attained. The following chart, in conjunction with Table 6, depicts
the "long tail" of-malpractice claims and provides a comparison with

similar experience for automobile losces (on a national bagis):

.
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CHART 4

. 2007 [ 7
Long Tail of Malpractice , /,%22? mlpfi‘z:?czaéiaims
Comparison of Age of ~ 80% |

Auto Claims with Age
of Medical Malpractice

Claims
| 60%

40%

- 20%

<—— Policy Year

o
R T e e e e e e e

TLTT T T IT I T I T T I T
0 5 10 15 20

Years from Incident to Closing of Files in 1970
All Incidents Occur in the Policy Year

‘Source: Report of Secretary's Commission on Medical Malpractice, dated

’ 1-16-73, page 42.
Conclusive Kansas data has not been provided by all companies to indicate
that the "long tail" of malpractice insurance has similar effects in the
state of Kansas; however, Kansas statutes of limitations are sufficiently

broad to accomodate the "long tail" type of claim.

Charts 5 and 6, below, provide information concerning annual fates for
medical malpractice and hospital professional liability insurance in the
state of Kansas. The rates stated in these charts are for limits of
liability of $100,000/$300,000, except for hospitals for which the stated

‘rate is on a per bed basis at $25,000/$75,000 limits of liability.
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CHART 5

Compariéon of Kansas
and Missouri Rates

Effective 3-1-75. % _ ‘$2A30 " $2,509
%
Z
[::] S EE;;; - 2,000
$1572 B -
iégi? %é;;é . 1,500
a1
$942 EEEEEE :;j:;: | 1,000
n
m
fﬁfi;jiéigéf General Class ;;%: Anesthesgzgigy ’

Physician

Source: Current rates for members and subscribers of the Insurance
Services Office (a rating crganization authorized by its
members and subscriber companies to file rates on their behalf.)

e i A
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. CHART 6

\

Comparison of Company Rates for
Medical Malpractice Rates - Kansas.

&
F 4

KANSAS PHYSICIANS & SURGEONS RATES

$25,000/75,000 Limits

Szgsuu*ﬁ

$3,000 -

(:) St. Paul Fire & Marine Ins. Co.
(:) Insurance Services 0Office
(:) The Medical Protective Co.

(E) Aetna Casualty & Surety

$2,088

$2.000 — %% Rates effective March 29, 1975
3

$1,708%%

$1,379

-
$1,252

$1,079

$1,000 —

$714

Sugus

8340

$238
$23u

olelele OO®||® @||O||®

Anesthesiologist ~ General Surgeon Physician

©
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III.

CAUSES OF THE MEDICAL MALPRACTICE AND
PROFESSIONAL LIABILITY INSURANCE PROBLEMS
Specific data which isolates the exact causes of companies' inability
to provide market stability in Kansas is not currently available; however,

three general reasons can be given at this time:

First, the unfavorable loss experience of the insurance com-
panies on a national basis. During the past decade, not only
have claims settlement costs risen, but the number of claims

has also steadily increased.

Second, changes in the general public's attitudes and legal
opinions have contributed to an increase in the number of

malpractice claims.

Third, the economy of recent years has presented unique
circumstances wherein the insurance companies are faced
with paying today's losses from premiums collected three to
five years (or more) ago. Inflation has taken its toll and
is certainly partially responsible for a portion of the

higher claims costs.

These general reasons are exclusive, of course, of the inherent cause

of all malpractice claims which is injuries suffered by patients.
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Iv.

TMPLICATIONS

IMPLICATIONS ON KANSAS HEALTH CARE FACILITIES AND COSTS:

Spiraling rate increases for physicians, surgeons and hospitals will
ultimately result in higher health care costs for the residents of the
state of Kansas. The medical providers can pass their insurance costs
on to their patients in the form of higher charges for services ren-
dered. 1In view of this, the health care providers are, at this time,
primarily concerned with the continuity of availability of their insur-

ance programs - cost of such coverage is only secondary,.

Physicians and surgeons faced with the non-availability of adequate
insurance coverage have, in a few instances, advised this Department
that if coverage cannot be obtained, they will discontinue their prac-
tice in this state. Therefore, the magnitude of the problem cannot be
measured in only dollars and cents. It is imperative that a viable
insurance market be maintained in this state in order that the Kansas

health care industry can expand, rather than contract.

IMPLICATIONS ON ATTRACTING NEW INSURANCE COMPANIES:

If the insurance companies which have traditionally provided current
medical malpractice and professional liability market continue their
restrictive underwriting positions, attraction of additional insurance

companies into this market will be deterred. It is also conceivable
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that these companies' attitudes have recently spread to the smaller
companies (writing from 1 percent to 10 percent of the physicians and

surgeons) and is adversely affecting their decisions to remain in the

market. &l

The traditional providers of these essential lines of insurance must
provide positive attitudes in order to attract additional insurance
companies to participate in the Kansas medical malpractice and profes-

sional liability market.

IMPLICATIONS ON THE VOLUNTARY MEDICAL MALPRACTICE
AND PROFESSIONAL LIABILITY INSURANCE MARKET:

Over the years a few companies have developed the degree of special-
ization required by their insured doctors and hospitals. It would be
unfortuﬁate if companies not familiér with medical malpractice and
professional liability insurance were forced into providing these
programs of insurance because continuity of availability had to be
provided through some type of a poolinglmechanism. It is the desire
of the Kansas Insurance Department that the voluntary providers of
these essential programs of insurance be given every possible oppor-
tunity to correct the availability problems; however, failing to do so
" will only result in the implementation of a Department initiated
solution - such as an assigned risk program or some other pooling

arrangement.
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IMPLICATIONS ON MAINTENANCE OF ADEQﬁATE

PROFESSIONAL' STANDARDS FOR HEALTH CARE PROVIDERS:

Responsible agencies and/or associations for the licensure of Kansas
physicians, surgeons, hospitals and otheér health care providers must
accept the responsibility of exercising reasonable actions which will
assure that the highest degree of ﬁrofessiénal competency is maintained.
It is imperative that insurance companies providing these essential
programs of insurance are assured that. the individual health care pro-
viders maintain professional standards. Just as the medical practi-
tioner deserves the financial protection of professional liability
iﬁéurance, the insurance company assuming the medical practitioner's
¥isk deserves the assurance that the medical practitioner has and will
maintain the necessary knowledge and skills required by the profession.
It is also imperative that the individual served by the medical practi-
tioner be assured that the Kansas health care profession,_individually

and collectively, maintain the highest degree of professional competency.

Presently there does not appear to be any formal procedures for the
re~certification of physicians and surgeons in the state of Kansas.
Insurance companies are often requested to issue insurance policies to

individuals licensed and board certified prior to 1955.

These conditions require insurance companies to decide independently
whether a medical practitioner with prior claims experience is to be
renewed or cancelled. Appropriate actions should be initiated by the
Kansas Medical Society and the Kansas Board of Healing Arts to alleviate

0Y resolve the continuation of these conditions.
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V.

SUMMARY AND CONCLUSIONS

The problems which have resulted in theéion—availability of medical
malpractice and professional liability insurance in this state are
apparently related to difficulties encountered in states other than
Kansas. Insurance companies currently providing these programs of
insurance do not view the Kansas market as being immune to the country-

"wide trend toward increasing claims frequency and settlement costs.

Summarization of the current Kansas medical malpractice and professional
liability market must start with recent informal commitments from the
majority of the major insurance companies which have traditionally pro-
vided these essential coverages to not withdraw from the state of Kansas
and coﬁﬁinue to renew all existing individual policies whenever possible.
Commitments were also received from these companies to provide coverage
for the new physician and/or surgeon entering the Kansas market. The
insurance companies are not, however, willing to provide coverage for

any medical practitioner recently terminated or cancelled by another
insurer. This latter provision will create severe problems for the
individual medical practitioner with multiple claims if the insurance
coverage is terminated by his existing insurance company. This is appar-
ent since accomodation in the non—admittgd market (e.g., Lloyds of London)
is very restrictive at this time. It is important to note that insurance
coverage for this type of individual medical practitioner with multiple

claims experience would have been terminated even in a normal medical
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malpractice and professional liability market. . Reéstrictions in the avail-
ability‘in tﬁe non-admitted market are not correctable by any Insurance
Department initiated action.

Throughout recent months, this Departmeﬁt has been confronted with
numerous inquiries from individual physicians, surgeons and hospitals
regarding non-availability problems encountered. For the most part,

these individuals were assisted by this Department in locating the
desired coverages on a one-to-one basis; however, certain individuals
with prior claims history were not afforded coverage and could not be
agssisted by this Department., Although it might appear that higher

rates for these programsrof insurance would resolve the availability
problems, this Department has been informed, and experience is indicating,
that additional or higher rates will not induce availability. This is
?he paradox - as malpractice rates have increased, availability has

nevertheless decreased.

In addition to individual contacts, this Department has been informed
that some individual medical practitioners have ceased their practice

in Kansas because adequate insurance coverage was not available.

The malpractice problem, in general, appears to result from three under-
lying causes: unfavorable loss experience on a national basis, changing
public attitudes and general economic changes. Unfavorable loss experi-
ence on the national level is apparently due to increased claims frequency

and settlement costs which result from patient injuries. These naticnal
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trends have not yet fully developed in this state; however, the Kansas

\ .
. ¥

market could develop similar claims and loss patterns in the future. The
increased number of claims apparently stem from changing public attitudes
which have resulted in the increased willingness of patients to utilize

the legal system as a means of redressing cases of alleged malpractice.

In view of the demonstrated problems between the consumers and providers
of medical malpractice and professional liability insurance, this Depart-
ment has conducted meetings with representatives of the insurance compan-—
ies, health care providers and legal profession in order that further
deterioration of the Kansas market might be prevented. These meetings
with the various parties have been productive in resolving the non-avail-
ability problem on a limited basis with respect to many individual and
specific situations, but notwithstanding this fact, this Department's
effor;s to assure availability on a véluntary basis cannot be considered
to be sufficiently successful to meet the requirements of all health care

providers.

The possibility of the establishment of a pooliidg mechanism for the pur-—
pose of achieving enforced availability of malpractice and professional
liability insurance for Kansas doctors and hospitals has been considered
and this Department is in the initial stages of formulation of such a
pooling mechanism to temporarily provide continuity of availability of
these essential coverages. This appears to be one alternative available

at this time.
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The pdoling mechanism is being developed under the authority of K.S.A.

40-2111; however, it is to be emphasized that such a mechanism will not

provide a lasting solution to, or even address, the problems which have

caused the current insurance companies' inability to maintain a stable
market and rate structure. This is an important point. If a pool
facility is established by this Department, such facility should only

be considered temporary until more lasting scolutions can be achieved.

Representatives of the Kansas Medical Society, Kansas Hospital Association
and insurance companies believe that possible legislative revisions to
statutes of limitations, arbitration, doctrine of Res Ipso Loquitur, law
of informed consent, elimination of the Ad Damnum clauses in malpractice
suits, etc., should be considered to provide a more equitable legal status
for the medical practitioner and professional person (see Appendix T).

In ordef to resolve these possible statutory matters, it is recommended
that a legislative study committee be established to determine what, if
any, statutory revisions should be made without endangering the rights of

individual patients to be equitably compensated for their injuries.

Finally, if the need for legislative revisions is justified, then the
Kansas Legislature should be receptive to the assumption of responsibility
to assist in resolving any statutory inequities or deficiencies which
might exist. The legislature should also consider the other issues
involved, which include (1) providing a medico-legal environment which
will attract physicians and surgeons; (2) the potential iwpact that the

continued application of defensive medicine will have on the general
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public's health care costs; and {3) the ultimate effect that continuing
problems reiated to steadily increasing malpractice and professional
liability rates and declining availability of adequate insurance coverage
will have on the health care industry offthis state. We are of the
opinion that only a comprehensive large scale effort will permit us to

develop lasting solutions to the problems facing Kansas citizens in the

health care cost and delivery areas.
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LEGISLATIVE REVISIONS CONTAINED IN THE REPORT OF
! THE SECRETARY'S COMMISSION ON MEDICAL MALPRACTICE

The following legislative recommendations have been culled from the 1973
Report of the Secretary's Commission on Medical Malpractice (DHEW, January
16, 1973). These proposals are not being requested by this department per
se.

Legislative revisions other than the following may be proposed and it is
not this department's intent that these are the only matters which should
be considered by the Kansas Legislature. The following comments do not
represent the opinions of all effected parties and this was not the intent
of this appendix.

Res Ipsa Loquitur

The Commission finds that the doctrine of res ipsa loquitur in
its classical sense performs a useful purpose in common law,
but that it should not be applied differently in medical mal-
practice cases than in other types of tort litigation. (Also,
see Application of Legal Doctrines, page 2.)

Prior Notice - Statute of Limitations

The Commission recommends that state laws be amended to require
that a written notice of intent to file a malpractice suit be
given to the potential defendant within a specific time period
prior to the running of the statute of limitations. Upon the
filing of such notice, the statute of limitations would be
automatically extended for a specified period, to enable the
parties to negotiate an amicable settlement in good faith.
(Also, see Application of Legal Doctrines, page 2.)

Ad Damnum

The Commission recommends that the states enact legislation
eliminating inclusion of dollar amounts in ad damnum clauses
in malpractice suits.

Contingency Fee

The Commission recommends that courts adopt appropriate rules
and that all states enact legislation requiring a uniform gradu-
ated scale of contingent fee rates in all medical malpractice
litigation. The contingent fee scale should be one in which

the fee rate decreases as the recovery amount increases.
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Application of Legal Doctrines
The Commission recommends that legal doctrines relating to
the liability of health professionals should be applied in
the same manner as they are applied to all classes of de-
fendants, whether they be favorable-or unfavorable to health
professional defendants. Such doctfines would include (a)
the application of the discovery rule under the statute of
limitations; (b) the terms of the statute of limitations;
(c) the application of the doctrine of res ipsa loquitur to
injuries arising in the performance of professional services;
(d) the rule allowing liability based on oral guarantee of
good results, and (e) the doctrine of informed consent to
treatment,

Qualified Immunity

The Commission recommends that the states enact legislation

to provide qualified immunity to hospitals and members of
hospital rescue teams while they are attempting to resuscitate
any person who is in immediate danger of loss of life, provided
good faith is exercised.

The Commission recommends that the states enact legislation
designed to provide qualified immunity to physicians and other
health care personnel who respond to emergencies arising from
unexpected complications that arise in the course of medical
treatment rendered by other physicians or other health care
personnel.

The Commission recommends that all physicians who regularly
practice in hospitals be encouraged, through continuing medical
education, to become proficient in cardiac arrest and cardio-
pulmonary resuscitation techniques.

Informed Consent

The Commission finds that there is a generally recognized
right of a patient to be told about the danger inherent in
proposed medical treatment. That right is consistent with
the nature of the doctor-patient relationship and with fun-
damental fairness. A much greater degree of communication
between health care providers and patients is really good,
basic medical practice and should be encouraged.

The Commission finds that the law relating to the nature of
information which the health care provider must supply to
obtain valid consent for treatment is presently in flux.
Adoption of uniform standards requiring full disclosure of
material risks would eliminate much confusion as to the basis
and nature of informed consent. Under such standards, both
patient and doctor would gain a clearer understanding of their
respective riphts and obligations.
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- The Commission recommends that a responsible member of the
patient's family be given appropriate explanations where

the physician is justifiably reluctant to explain such matters
directly to the patient because of his concern that the ex-—
planation itself is likely to have Aan adverse effect on the
patient,

The Commission finds that the doctrine of informed consent
is subject to abuse when it imposes an unreasonable re-

sponsibility upon the physician.

Imposed Arbitration

The Commission recommends more widespread use of imposed
arbitration as an alternative mode for resolving small medi-
cal malpractice disputes, providing the arbitration mechanisms
have the following characteristics and do not preempt con-
tractual arbitration agreements:

1. Arbitration statutes enacted by the States should be
designed to give jurisdiction over all parties,
plaintiffs and defendants, involved in a specific
medical malpractice case.

2. State arbitration laws should set a maximum monetary
 limit for invoking the jurisdiction of the arbitra-
.. tion board, with cases demanding higher amounts being
" handled through the present jury system.

3. Arbitration panels should include some persons who are
neither attorneys nor persons involved in the delivery
of health care services.

4. There should be the right of trial de novo subsequent
to arbitration in the highest level jury court in the
State.

5. The State arbitration statute should provide economic
and legal sanctions, in order to discourage subsequent
trials de novo of questionable merit, (e.g., evidentiary
rules, presumptions, taxation of court costs).

6. A fairly detailed synopsis of each arbitration decision
should be made and published in order to establish pre-
cedents, provide information necessary to evaluate and
improve the arbitration system, and provide adequate
feedback information to the health care system.
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Although the Commission has recommended that the results
of formal arbitration proceedings be published, publicity

focused on the names of parties involved in disputes
should be avoided or minimized.

The Commission recommends that all States that have not adopted

legislation to make binding arbitration awards possible enact
such legislation.
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COMPLAINTS RECEIVED FROM kANRAS DOCTORS REGARDING
AVATLABILITY OF MEDICAL MALPRACTICE INSURANCE

This department has been requested to aséist individuals of the following
Kansas communities (since January 1, 1975):

Date Location Problem

1/03/75 Liberal, Ks. New physician desiring to prac-—
tice - referred agent to the
regional agents for major insur-
ance companies. Coverage then
obtained.

1/09/75 Wichita, Ks, Unable to locate coverage for new
physician. Department assisted
in obtaining the necessary coverage.

1/14/75 Topeka, Ks. Emergency Room physician at Veterans
Hospital unable to locate coverage -
coverage obtained through local

agents.
1/21/75 Arkansas City, Possible termination of existing
Ks. g coverage. Department is currently

attempting to resolve this matter.

Y2TLIS Sterling, Ks. New physicians at Sterling unable
to locate coverage - Department will
assist.

1/29/75 Wichita, Ks. Ends residency in April - could not
get companies to accept applications -
referenced physician to the regional
agents in K.C,

Other . Hutchinson, New physician could not find coverage

January Ks. anywhere - department requested the

calls: insurance company writing the clinic

dates not . to add the new physician onto the
recorded existing policy.

Salina, Ks. Coverage with existing insurance
company. Department called K.C,
agents of the major insurance com-
panies - the hospital did not call
back, so we assume coverage was
offered and accepted.



Date

————

2/6/75

2/7/75

2/10/75

2112145

2/12/75

2/12/75

2/14/75

2/20/75
2/20/75

2125175

Location

Topeka, Ks.

Topeka, Ks.

Salina, Ks.

Topeka, Ks.

Topeka/Wichita

St. Marys, Ks.

Wichita, Ks.

Wichita, Ks.

Quinter, Ks.

K.C., Ks.

Wichita, Ks.
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Problem
Physicians and surgeons facing
possible termination of existing
insurance policy. Matter not yet
resalved.

Difficulties in maintaining excess
insurance - department called company
representatives and the matter is
presently resolved.

Called our attention to difficulties
encountered in the Salina area -
assistance not required at this time.

Problems with primary and excess
insurance - matter still pending, but
temporarily resolved.

Physician had difficulties in locating
coverage - coverage offered at depart-
ment request, '

Coverage for new physician could not
be obtained - coverage offered at
request of department.

TIndividual reports physicians are

leaving Wichita area because coverage
is not available - department advised
individual to direct such physicians

to this department for assistance.

Agent for several physicians and sur-
geons having difficulty in locating

and maintaining insurance. Department
requested specific problems regarding

“their physicians.

Physician could not locate coverage -
department requested company assis-—
tance and coverage was afforded.

Physiciails existing company terminating
coverage. Problem corrected by de-
partment action.

Coverage for new physician not
available. Department obtained the
asslstance of insurance company and
coverage was offered.
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Date Location . Problem
2/14/75 Leavenworth, Two surgeon's existing coverage
Ks. being terminated because of claims
' experience, No resolution at this
date
2/14/75 Wichita, Ks. Surgeon experiencing difficulties in

finding coverage because of claims
history. Still pending.

2/17/75 Winfield, Ks. Surgeon experiencing difficulties in
finding coverage because of claims
history. Still pending.

Approximately nine (9) other inquiries were made during January, a majority
of which were resolved over the telephone and not recorded because they
related to misunderstandings or misinformation between the individual and
their insurance agent. )

Approximately 10 to 15 other doctors (or their representatives) have con-
tacted this department during February, but are not included above since
the problems were resolved over the telephone without great difficulties.

In addition to the above physicians and surgeons, several individual
hospitals have contacted this department for possible assistance. These
hospitals' problems resulted primarily from the withdrawal of the Argonaut
Insurance Company from the Hospital Professional Liability Insurance market -
the Argonaut Insurance Company insured approximately five (5) hospitals

in Kansas. During the recent months, this department has been requested

to assist a 20 bed hospital in Westmoreland, Kansas and a major hospital
complex in ¥Wichita, Kansas. Other small hospitals have contacted this
department for information regarding the availability of insurance cov-
erage; however, our direct assistance was not required,
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KANSAS HOSPITAL ASSOCTAT O

TESTIMONY BEFORE THE SPECIAL COMMITTEE ON MEDICAL MALPRACTICE

Wednesday, June 25, 1975

Lam

Mr. Chairman and Members of the Special Committee:

We appreciate the opportunity to appear before you on what we consider
to be one of the most vital issues affecting the health field today. It
is our intention to break our testimony into three parts. First, an ex-
pression of the severity of the problem; second, what we believe we in the
health field can be doing to help solve some of rthe problems; and third,
what we believe you folkslin the Legislature can do towards alleviating
. the severity of the problem.

It may not be necessary for me to describe the severity of the problem,
‘but I think a few statistics and figures will tend to put us on a common
ground.as we approach the-problem that is not isolated to Kansas, but is
nationwide. We have recognized the problems for a good many years. Actually,
it began in 1956 when general-acute hospitals lost their immunity under the
law through the Supreme Court decision here in Kansas. Insurance premiums
took a marked increase immediately after that decision. It may surprise
you to know that most hospitals were carrying malpractice insurance, even
while they enjoyed the immunity. In 1959, we requested and the Legislature
passed a bill limiting the liability of hospitals to the extent of its |
insurance. At that time, we committed our members to carrying a reasonable
amount of medical malpractice insurance. This bill was declared unconsti-
tutional a few years later, and once again, premiums increased. About ten
years ago, in recognition of what we thoupght were serious ﬁroblems then,

a special committee of our Association on insurance explored and made
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recommendations to our council and Board, which in turn acted to endorse

=

the Argonaut Insurance Company, primarif& for two reasons: (1) because

of its reputed high caliber safety program in hospitals, and (2) to assure
that coverage was available to the KHA member hospitals. For the next

ten years after that, the problems faced by Kansas hospitals were isolated.
We heard of hospitals receiving premium increases of say, 150%. We heard
of problems of where there was difficulty in obtaining an umhrella-type
coverage, but in the long run, these problems were resolved. TIt's only

- been in the last eighteen months that we have seen the situation worsen

to the point where we feel that it is extremely severe. The withdrawal

of the Argonaut Insurance Company from some fourteen states, including
Kansas, even though it affected only five hospitals here in Kapsas, seems
to be the straw that broke the camel's back.

At that time, we began noticing, too, that other insurers were in-
creasing premiums at a much faster pace. We invited the administrator of
a hospital in Salina to appear before your Committee.r His letter express-
ing regret at being unable to attend because of a repularly scheduled
visit by the Joint Commission on Accreditation of Hospitals pave us some
understanding of the current problem. That hospital had had its public
and professional liability coverage with the same company for at least
twenty-one years. Policies had always been written for a three-year period,
with an anniversary date of March 30. The limits of liability afforded by
the professional liability portion of the policy were, and are now, $100,000
per claim with a $300,000 ceiling on the aggregate. A few years ago, the

Board of Directors of the hospital elected to purchase umbrella coverage
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for professional liability in the amount of $1,000,000, and that policy was
written by a different company. About six months before the expiration of
that umbrella poliéy, the hospital eleeted to increase the limits of liability
to 52,500,000, and the company accepted the responsibility. Then, this year,
approximately one month before the anniversary date of the policies, they
were informed by the company éffering basic coverage of a sizahle increase
in the premium. All, or nearly ali of it, was due to an increase in the
professional liability coverage. They were asked to sign, and did, an
application for rate in excess of standard, which was submitted to the
Commissioner of Insuran@e of the State of Kansas. The amount of premium
for the professional liability was increased 3602. The term was reduced
from three years to one year. They were subsequently informed by the

agent for the second company that the umbrella policy would not be renewed.
He went on in his 1etter_to say that their record of claims processed and
awards for the period from July, 1969, through July, 1974, showed that

- three claims had been paid totaling something less than $13,000. 1In addi-
tion to the claims paid, the company's outside expenses totaled $785.
Further, in addition to the cases upon which settlements had been rendered,
the insurance company had reserved $2,000 for claim and expenses totaling
$1,500, pending a possible suit arising from another alleged incident

which occurred in January of 1974. 1In his letter he went ahead to describe
the three claims which constituted the 513,000 settlement. He states that
no claims were ever paid by the umbrella policy. 1In his two-page letter

he stated that the recitation of claims was not intended Lo expose his

ignorance as to the nature of insurance. lle said that he realized that
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the purpose of insurance was to spread the risk among many‘insureds.

He felt, though, that if all insureds hid similar experience, that the
premium they were paying would certainly have been excessive and encouraged
consideration of realistic limits of liability and discovery on time of
incidents.

Another small county hospital in southeast Kansas feports that their
premiums were increased by 3007, in spite of the fact that they had had
no claim since 1916.

We, too, recognized that the risk must be spread. I am convinced,
although I have no way of proving it, that the national factor is computed
in a fashion which actually overloads the premiums in Kansas; with relaticn
to the claim experience in Kansas. Another example of the problems we
have observed down through the past ten years is the need for some hospitals
to go to a higher deductible in their insurance protection. At least one,
and T think two, Wichita hospitals went to a $5,000 deductible a number of
years ago in the policy to cover the standard coverage up to a certain
limitatién, and then had to shop in the world market for their umbrella
policy. One of those hospitals now advises it has encountered another
problem. A group of 7 obstetricians serve on its faculty for medical
interns and residents. Their insurance company is withdrawing from the
market. This hospital happens to be one that was with Argonaut until this
spring. After considerable shopping, it found another company--but with
an over 4007 increase. Now, it may have to add g; additional premium in
order to continue the educational program we all need so badly.

In cocperation with the State Insurance Departmeﬁt, we Aare now con-

ducting a survey on increased premiums for professional liability insurance.

.
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One of the things we are learning from Ehe reports that have been returned
at this point in time is that not all ﬁESPitals have yet realized the
impact and won't until their existing term of coverage expires. From
thé 77 reports we have received to date, the average premium cost is some-
thing like 77¢ per patient day. This ranges from 12¢ to $2.77. Of 55 of
the 77 reporting, there were no malpractice claims in the past five years,
and very few.large claims or potential ones. Less than five in the past
five-year period reported claims exceeding $100,000.

Blue Cross is interested in the results of this survey as much as
we are. They have analy%ed the reports we have received to date. A re-
presentative of their actuarial staff is estimating that the increased
" liability insurance premiums will increase their hospital payments from
1% touﬁ% in 1975, and as much again in 1976. He compares this with the
increased cost in Califorﬁia of from 5% to 10%. I think you all realize
that this is not simply a problem in Kansas. As a matter of fact, it is
more severe in some states than in others. The statistics being gathered
by the California Hospital Association in their malpractice insurance
program réflect these kinds of figures: For every 100 claims filed against
the 400 hospitals in its malpractice insﬁrance company, 33.3 are not pur-
sued by the plaintiffs. 64.3 are settled before trial. Of the 3.4 that
reach decision, 2.7 are won by the defense. It's the .7 of 1% that are
mainly responsible for the soaring malpractice premiums. In another state,
Michigan, a study by a consulting firm of 407 of the hospitals reveals
that 60% of the paid claims come to less than $5,000. Only .8 of 1% of

the paid claims are in excess of $100,000, but those claims account for
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417 of the total amount paid to ciaimants. Moreover, they say it is an-
ticipated that paid claims in excess of£%100,000 will increase by 200%

in 1975.

In preparation for this hearing, I read, among other things, a sum-
mary of the testimony presented by the President of the American Hospital
Association before the Subcommittee on Health of the Senate Labor and
Public Welfare Committee in Washington. He emphasized that this is a
nationwide problem, but one wﬁich will undoubtedly require state-by-state
solutions. Let me make reference to some of his comments.

He opened by acknowledging that hospitals recognize the legitimate
concerns of patients, with regard to the possibility of accident or injury
resuiting directly from medical negligence or improper medical treatment,
and that hospitals would not wish to eliminate the right of any patient so
injured to seek just compensation. He made reference to the rapidly rising
cost of malpractice professional liability insurance and the effect that
this rising cost has on the overall cost of health care delivery. lle made
reference further to the potential for the unavailability of this kind ol
insurance coverage. He stated that the situation does not reflect a lower-
ing of the quality of health care services delivered by doctors and hos-
pitals. Many, in fact, he said, have commented on the irony that the great
improvements in the overall quality of care and the rapid advances in medi-
cal science and technology are contributing to this problem because of
increased awareness of what can be accomplished by doctors and hospitals,
increased expectations on the part of the patient, and the resulting dis-
satisfaction with any result from a treatment that does not meet those

expectations. |Ile pointed to the unprecedented rate increases and the

.
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withdrawal of certain insurance companies from the market. lle referred

to some hospitals having had premium in¢reases in the last six months of

as much as 700%. He cited the following as reasons for the deterioration

of the hospital and physician malpractice/general liability insurance

market place:

1.

Public awareness of advances in medical science and life-saving
techniques which have created in many instances an unrealistic
expectation on the part of patients and their families, and to

some degree, has made less personal the delivery of health care

services.

Court litigation in the malpractice field has increasingly resulted
in larger settlements and jury awards, with no real 1imitation yet
in sight. Moreover, he said, some observers have argued that the
contingency fee system, common under most retainer agreements,
serves to increase the volume of this kind of litigation and the

overall amount of individual claims.

Various statutes of limitations as they may apply to discovery

of injurieé or negligence lead to what is referred to as the in-
dustry's "long tail". Many claims are not made for years following
the incident, leaving the carrier exposed to a-lengthy period of
liability--up to ten or fifteen years beyond the coverage period.

It is precisely this pericd of uncertainty that reéuires the accunu-

lation of substantial reserves in anticipation of potential claims.
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4. A lack of clarity concerning the doctrine of informed consent

and the absence of affirmative programs of patient education, which

may contribute to misunderstanding and frustration.

5. Management of some casualty carriers is apparently not committed
to a long-term future for this kind of underwriting. A combina-
tion of larger settlements, increased volume of claims, and a
deterioration of value and income of investments have not created

attractive business incentives in this area.

Mr. McMahon, the A.H.A. President, went on to say that whether the
real cause of the current dilemma be one or some combination of the fore-
going, the impact on the health delivery system and hospitals in particular
is- immediate and severe. The lack of available insurance could cause either
a reduction of certain services or a complete termination of all services
by an institution. [ven if insurance is available, premium costs are
consuming, an ever-growing share of the health dollar at a time when we
can ill-afford to commit our scarce resources in such a disproportionate
manner. These added costs, he said, must be passed on to the purchasers
of hospitals services, including the Government, and are coming at a time
when hospitals are sincerely attempting to hold down costs to the consumer.
While the problem for hospitals is serious, the problems of individual
physicians and surgeons have recently moved the issue to a crisis stage.
Already many physicians are having difficulty obtaining adequate coverage
at a reascnable cost, and these developments could well force some to

leave a particular area or to take early retirement [rom aciive praclice
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at a time when their services are critically needed.

Mr. McMahon went on and described possible solutions,.both long-term
and short-term, and made comments as far as what he thought would be appro-
priate for the Federal Congress to consider, and what portions of the solu-
tion should be left to the various states. Rather than go into detail on
the suggestions he made to that committee, I think it would be appropriate
now to call upon Jerry Jorgensen to describe what the Kansas Hospital
Association feels is appropriate for hospitals to be doing to help solve
these problems. Jerry is administrator of the Stormont-Vail Hospital here
in Topeka and is now Chairﬁan Elect of the Kansas Hospital Association

- Board of Directors.

# &+ #+#

Frank L. Gentry
President

Kansas Hospital Association
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840 NORTH LAKE SHORE DRIVE CHICAGO, ILLINOIS 60811

TELEPHONE 312-645-2400

June 6, 1975
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P

-T0: State Hospital Association Executives

SUBJECT: Malpractice /insurance Activities
Sl s/

Several Important malpractice issues are covered in this memo, including--

1. Informetion concerning a national meeting on malpractice called
Jointly by AHA and AMA.

2. Bome detalls on model malpractice statubtes and the services AHA
~will be providing to you.

3. A summary of a recent meeting with the American Insurance Associa-
tion along with a detailed analysis of the Joint Underwriting
Association concept.

k. A report on the recent survey on malpractice legislation.

5. An update on the California situation.

AHA/AMA National Meeting

Avhile back the state assoclations were surveyed through ow regional offices
in regard to the interest in a national conference on malipractice jointly
sponsored by AHA and AMA. The idea was to bring the state-level hospital

and medical leadership together to consider mutual interests, strategies,

and tactics in achieving substantive changes in the tort system and other
greas that will help to resolve the malpractice cost problems. The state
hospital associations were fairly universal in supporting the concept of suc

&6 meeting. AMA has agreed and July 9 will be the date for the conference. ﬁﬁﬂﬁ//
There are many details to be worked out in this regard, and I will communlcate
these to you shortly. In the meantime, please block out that date for this
important meeting.

AHA Yegislative Activities

In regard to AHA's activities and plans for seeking long-term solutions to
the malpractice insurance problem, as you know we have retained Jim Ludlam
of Musick, Peeler, and Garrett in Los Angeles as our special outside legal
counsel. Jim and Jay Hedgepeth have been working on various model statutes
that address tort system and othexr changes that can be carried out at the
state level.
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There are several ''packages" in this regard in circulation already. In
deciding the most appropriate role for AHA, however, we determined that it
would be best for the Association to develop a comprehensive paclkage of
materials rather than put together a brief set of model statutes on a crash
basis. Consequently, we will be sending you materials in loose-leaf notebook
fashion. These materials will include model statutory language and/or general
legislative guidelines on each of the key subject matters that can be addressed
by state legislatures and others at the state level--for example, statute of
limitations, limitations on liability, collateral sources, and so forth. In
addition to some suggested language and broad guidelines on each of these areas,
we will include references to relevant statutes or proposals in the other states
and will also indicate, where appropriate, some of the pros and cons of moving
in the particuler direction being discussed. The loose-leaf notebook approach
is essential, since we plan to keep these materials up to date on a continuing
basis and there is a multitude of activity going on in the various states.

The first set of materials should be ready for mailing within two weeks and will
include information on those items that we consider to be the most substantive
in dealing with the problem. Other materials will be developed and sent to you
on a continuing basis.

Clearly, the approach to the problem will vary on a state~to-state basis, and

what will work or is feasible in one state will be inapplicable or unattainable

in another. As a consequence, your local attorneys will have to make adaptations,
additions, and deletions. Our hope is that the materials we do provide to you
will serve as a comprehensive resource document, so that the best adaptations

can be made at the state level. If the need arises for some further discussion
with either Jim Ludlam or Jay Hedgepeth, you should consider one of two approcaches:
(1) questions of interpretation or information that can be easily handled can

go directly to Jay or Jim; (2) if more extensive reaction is required, you or

your attorney should send your request in writing to Jay or to Jim. Any services
rrovided by Jay in this regard, of course, would be part of AHA's general services
to the allieds and the membership. If you require assistance beyond this, it

will be necessary for you to make the appropriate arrangements through your local
eounsel.

Activities with Americen Insurance Association

The American Insurance Association (AIA) has contacted us with a request to work
together on common interests regarding achieving changes at the state level.

ATA asked us for a list of the allied hospital associations for the purpose of
nmaking local contacts, and we complied with that request. Jay Hedgepeth and I
have met with AIA representatives, and as soon as we receive the list of ATA
field resources we will pass it on to you. AIA membership is made up of most

of the large casualty insurance companies. ATA has seven regional offices,

plus individual lobbyists in all 50 states.

In this regard,you have already received from Bill Robinson a copy of the ATA's
model bill to create a Joint Underwriting Association (JUA). AIA does not plan

to rewrite the bill, since many changes will be negotiated at the local level
anyway. Eneclosed is a staff analysis, prepared primarily by Jim Ludlam and Jay
Hedgepeth (attachment 1). These materials will be part of the malpractice noteboolk.
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Survey of State Malpractice Activities

Also enclosed (attachment 2) is a set of draft tables compiled on the basis of
the written and telephone surveys we have made of the state associations, along
with bits of information picked up from newspaper reports and the like. 1In
compiling these tables, we found that we did not always have complete informetion,
that the information we had could not be slotted into the categories without
assunptions, and that there sometimes were conflicting pieces of information

for a particular state. 1In addition, we know that activities have been extensive
in the last several weeks and our information could be out of date in several
important respects. Consequently, I would appreciate it if you would review
these draft tables and provide any corrections and additional information
regarding your state. Please call me or Jason Doskow (312/645-9515) not later

than Monday, June 9, with the changes. A final survey will be published shortly
thereafter.

California Malpractice Situsticon

I am sure everyone is familiar with the problems in California, and many of you
heard a direct report at the Mey 16 House of Delegates meeting when Jim Ludlzm
spoke to some of the issues. As an indication of the kind of problems that can
be created in polarized situations, attached is a copy of & proclemetion issued
by Governor Brown of California (atitachment 3). Hote the direct tie between a
malpractice solution and such factors as utilization and excess hospltal beds.
~ As we understand, there has been a temporary agreement reached in California
and the physicians are returning to practice. The many issues raised in the
proclamation, however, are still very rezl considerations thzt will be debated
between now and the end of 1975, when the temporary agreement expires.

Paul W. Earle
Director, Management Services

attachments
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SUMMARY AND ANALYSIS OF AMERICAN INSURANCE ASSOCIATION'S
. MODEL TEMPORARY UNDERWRITING ASSOCIATION BILL

SUMMARY

%

1. Background

A proposal for a temporary Underwriting Association, under date of March B
1975, was prepared by the American Insurance Association (AIA) for intro-
duction in New York but has been revised in the form of a model statute

for consideration in any state.

The legislation combines two distinet matters. First is the creation of a
Cormission with responsibility for developing a comprehensive plan for
medical injury insurance reparations. Second is the provision of a temporary
merket to make the necessary medical malpractice insurance available for

a two-year period. The two matters tie together on the theory that the
temporary market is necessary to give the Commission an opportunity to
prepare its long-range plan for solutions to the problem. VWhen the long-

range plan is implemented, the Underwriting Association would be phased
out. ‘ '

2. Medical Injury Insurance Reparations Commission

This Commission is to consist of the Insurarce Commissioner (who shall

also be chairman), the Commissioner of Health, and nine members appointed

by the governor, as follows: two representatives of the Undervriting Associa-
ion, two physicians, two attorneys, a licensed insurance agent or broker,

3
two members of the publiec.

o

o
[: lld
The purpose of the Commission is to prepare and submit to the governor and
legislature recommendations for a comprehensive insurance reparations plan,
in order to provide at a reasonable cost prompt, equitable compensestion to
those sustaining medical injury. It is the intent that such a system could
be underwritten by private insurers on a self-supporting basis using
actuarially sound rates. However, if the Commission find that %his is not

vossible, then it would specify the extent and source of any subsidy it
considers necessary in addition to private insurance.

The plan is to include provisions for reducing incidents of medical injury;
reducing the cost of claims handling; and changing existing law governing
eligibility of insured persons for compensation and the amount of compen-
sation, inecluding the statute of limitations and the elements of loss for
which compensation may recover. A final catch-all would include such
other matters as the Commission may deem relevant.

3. Temporary Underwriting Association
The proposed law alsoc creates a temporary, short-term Underwriting Associa-

tion (hereinafter called the Association) to underwrite, on a direct basis,
personal injury liability insurence. The Association would include all
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insurers licensed by the state covering personal injury liability insurance
in multiple-peril package policies. The Association, on a self-supporting
basis without subsidy, is to provide a market for medical malpractice for

a period not to exceed two years. It would not commence underwriting until
the Commissioner, after due hearing, has determined that malpractice in-
_Surance cannot be made available for physicians in the voluntary market.
Upon such determination, the Assosication would be the exclusive agency
throughwhich medical malpractice insurance may be written on a primary

. basis for physicians. Similarly, after a hearing, the Commissioner may

- determine that medical malpractice insurance is not readily available for
hospitals on the volunary market and may authorize the Association +c issue

‘policies to hospitals. Such coverage would not necessarily be on an
exclusive basis. '

For other licensed health care providers, the Commissioner may authorize the
issuance of malpractice insurance by the Association if such insurance is

not available in the voluntary market. This coverage must be on an exclusive-
agency basis. '

If the Commissioner determines that malpractice insurance becomes available
to any of the above classes, the Association would thereby cease its under-
writing operations for the particular class. The policy limits are based
upon $1 million for each claiment and $3 million for all claimants in any
one year. The premium would be based upon a group retrospective rating plan
plus a stabilization reserve fund. The policy form would be on a claims-
made basis, provided that on the termination of +the policy the insured would
have the right, on payment of appropriate additional premium, to extend or
remove the discovery period limitation.

The rating plan would give due consideration to rast and prospective loss
~and expense experience for the insurance written, including trends and the
frequency and severity of losses, and would also include the investment income.
The rates are to be on an actuarially sound basis, including the retrospec-
tive rating plan and the stabilization reserve fund, and would be calculated
to be self-supporting. The final premium for all volicyholders as a group
would be equal to the administrative expense loss and loss adjustment ex-—
benses and taxes plus a reasonable allowance for contingencies and servicing.
If, after all of the above calculations, the premium falls short., procedures
are to be established for the recoupment of the deficit against future pre-
miuvms on policies issued by the participants in the Association or by
deduction of a share of the deficit from past or future franchise and/or
premium taxes due the state.

The stabilization reserve fund would equal one-third of each premium pay -

ment due for the insurance through the Association, and it would be put in

a separate fund administered by three directors. The monies would be held

in trust ond would be used solely for the purpose of discharging when due

- any retrospective premium charges payable to the policyholders of the Associa-
tion under the group retrospective rating plan. If the stabilization reserve
fund is exhausted, it would be closed out. However, if monies remain in the
fund after all retrospective premium charges have been paid, the amount would

be returned to the policyholders. No time is established for the termination
of such closeout.
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The Association would be governed by & board of ‘11 directors elected annually.
Eight directors would be elected by cummlative voting by members of the
Association, with votes weighed in accordance with premiums written during
the preceding calendar year. Three of the directers would be appointed by
the Commissioner as representatives of the.medical profession.

AWATYSTIS

1.

General Comments

a. The plan is solely for the purpose of assuring the availability
of insurance during a two-year period, during which a. long-range plan
will be developed. Since the premiums to be established during the
two-year perlod are designed to be fully self-supporting, they pro-
bably will be very substantial.

b. The matter of developing a legislative long-range solution might

better be developed through a vehicle not so eclosely tied into the

insurance industry itself. To obtain maximum credipility, a Medical
Injury Insurance Reparations Commission might best be a freestanding
organization with greater public representation and a broader base.

- Also, the purpose of the Commission is laudable, but timing is eritical

in some states and a commission approach should not be permitted to
become an excuse for delaying or avoiding necessary action.

¢. A fundamental concept of the Underwriting Association is to make
its program an exclusive one insofar as physicians and other pro-
fessional providers are concerned. (AIA sources have indicated that
this provision is intended to avoid "cream skimming,” which would
undermine the actuarial base for the physicians' group.) Tt is not
exclusive insofar as hospitals are concerned. As a result, the Under-
writing Association policies and premium structure will, in effect, be
& monopoly, and a physician will be required to accept that premium
and his personal classification with no recourse through a competitive
market.

d. ©Since the policies will be written on a claims-made basis, it can
be anticipated that as a practical result any carriers coming into the
picture after the expiration of the twolyear period will, of necessity,
write on the same basis in order to avoid the impact upon the insureds
of paying the additional premium, whatever that may be, for covering
the tail.

e. The program for each insured group -other than hospitals is on an
all-or-none basis. In other words, once an Undervwriting Association
came into being, a new private carrier coming into the market nust

be prepared to assume, either separately or with other private carriers,
the entire physician group at one time. This may not be attractive to
new carriers and could undermine future competitiveness.
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f. From the viewpoint of hospitals, particularly in areas where
enployed or contract physicians are covered under the hospital
policy, or where Health Maintenance Organizations have similar
arrangements, the physicians could be mandated out of the hospital

or HMO policy as a named insured. This is a point that needs clari-
fication in the proposed law, particularly in view of the physician's
need for personal coverage. '

g. From the viewpoint of hospitals, the cumulative limitation of
$1 million per claim, but not to exceed $3 million for any one policy
year, would create problems for hospitals in obtaining excess insurance.

h. It is hoped that the size of the initial premium would be moderated
by the fact that the program is on a reciprocal basis with respect to
the substantial stabilization reserve fund. However, from the view-

point of the insured, it means that these funds could be tied up for
a long time.

i. From the viewpoint of the hospital, a determination would have to
be made as to whether or not payments into the stabilization reserve
fund would be irmediately reimbursable by Medicare, Medicaid, angd
other payors.

J. From the viewpoint of both hospitals and physicians, it would
appear that representation on the stabilization reserve fund board of
the insureds by three trustees appointed by the insurance cormissioner
would be inadequate. If it is to be assumed that the program is to

be operated on a no-loss basis for the insurance companies, then major
policy decisions should be shared with the insureds on an indepth basis.

Specific Comments (refer to March 8, 1975 AIA draft)

a. Page 1, para. 1 _
The inclusion of specific findings can be critical in establishing
the legislation. No language is included in the provozal.

b. Page 3, para. 3.1
Note the exclusion of any reference to hospital representation
on the Commission.

c.. Page 4-5, para. 4.5

Note the linkage of considerations relating to standards of care
and peer review. These and other matters the Commission might
study and make recommendations on would be better dealt with as
issues separate from the malpractive insurance problem, In
addition, there is an opportunity here to focus some of the
Commission's considerations by adding specific references %o
ereas that need attention in the hospital's viewpoint.

d. Page 6—7, para. 5.3

Several issues are raised by this provision, which would create
a monopoly situation for physicians and other licensed providers
vhile allowing for some flexibility or competitiveness in hos—
pital coverage.
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(1) The exclusivity for physicians in large states may be
impractical, since coverage may be available in some parts of

the state but not in others. Thus, there could be an availability
erisis affecting a substantial number of physicians without
really triggering the Underwriting Asscciation mechanism.

(2) The exclusive aspect for physicians and other licensed
providers could place these individuals at the mercy of rates
established in a noncompetitive environment.

(3) The status of physicians who are employed by or under contract
with hospitals, and whether they come under the hospital or physician
provisions, should be clarified here.

(4) A definition of "availability" is needed. Tt is conceivable
that some coverage would be available at a cost so excessive as to
be tantamount to no coverage.

(5) The phrase "other licensed providers" needs definition. Does
this include chiropractors, for example? How should individuals
wvho fall into this category but are employed by the hospital be
treated?

(6) On the top of page 7, the determination that a market is
available will be extremely difficult to make, especially in
states where a private market is available in onme area but not
another. The "claims-made" requirement can further complicate
this point.

Page 9, para. T.1

Since policies are to be written on a group retrospective rating
Plan, individual hospitals and physicians would not necessarily
benefit from previous good experience in the malpractice area.
In addition, the "claims-made" form creates a problem in thet
there is no assurance as to how the premium will be assessed for
purchasing "the tail." This point i3 especially relevant in
states where there are reimbursement controls in effect.

Page 10, para. 7.3

'Giving the Underwriting Association credit for investment income

is an important feature. In spite of this, however, rates under
this program can be expected to be at relatively high levels.

Page 12, para. 8

The stabilization reserve fund concept is an excellent one. Questions
that should be addressed here include the applicability of state
premium rates and reimbursement aspects of the fund.

Page 14, para. 9.1

The mandatory inclusion of a broker or agent adds a layer of cost
to the program that could be avoided, or at least reduced, through

cther arrangements.
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Page 15, para. 11 » -

Note that all three directors must be representatives of the medical
profession. In addition, the 8 to 3 ratio is too heavily loaded in

favor of the insurance industry, in view of the fact that providers

must fully fund the program. N

3. Recommendations

a.

Any support from interested parties at the state level should be
welcomed. However, it would aprear to be in the best interests of
the health providers that the matter of long-range remedies to the
malpractice situation be recommended by a group more independent of
the insurance industry and provider interests than the proposed
Medical Injury Insurance Reparations Commission.

Although it would appear that under the present circumstances

the availability of insurance for hospitals is not as critical as
it was in early 1975, market problems can crop up at any time.
Therefore, where availability is not the primary problem, the
authorization of the use of =a voluntary Underwriting Associaticen,
which would cover only those providers that could obtain no
insurance, would be valuable and in the public interest. With
proper protections, the voluntary aporoach would rreserve the
availability of existing markets and assure the salutary effects of
competition.

Where availability is a problem and a voluntary Underwriting
Association is not feasible, a mandatory Underwriting Association
is desirable. 1In fact, many states may prefer to adept a dual
arrangement to authorize both a voluntary and a mandated Under-
writing Association, with the option selected depending on local
conditions.

PWE/JHH/JEL

5/29/75
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Table 1A

Type of State Malpractice Insurance Activities, Current Status and Where the Activities Initiated

Type of Activity Current Status Initiation
In Formal Discuss || Hosp Med Gov- Not
Activity legis Admin Other || Effect Consid Stages || Assm _Soc ernor Other Spec
e. Ufeation of high risk insurance pool | 19 2 3 5 13 l 8 11 1 9 X
or joint underwriting association. o
b. Doller limits on malpractice claims. 2l 0 3 l 12 12 13 18 1 Ly 2
c. Restrictions on statute of limita- 29 0 3 6 19 7 15 00 0 7 .3
. tilon. |
d. No-fault malpractice system. 2 1 T 0 - 0 6 o 3 0 2 0
e. Compensation plan similar to Work- L I
men's Compensation approach. 1 1 1 2 10 8 13 i 3 1
f. Arbitretion for malpractice disputes.| 20 5 3 L 16 9 15 17 12 1
g. Elimination or limitations on puni- ]
tive damoges. 13 & 2 £ 3 2 h, 1 - i g
h. OCther¥* : ' o
1. Study commlssion. | 10 0 0 8 2 0 2 R 1 L 3
2. Contingency fee limits. 8 1 0 2 i 0 1 5 0 i 3
3. Collateral Source ‘ 5 0 0 0 5 0 2 3 0 0 0
i, Screening Panel 7 0 0 2 5 0 1 Iy 0 o e

#Qther activitles in the various states include: burden of preof; regulatlon or freezing of premium rates; pool for
hardship ewardsj physician licensure; creation of or existing captive insurance company; perlodic payments {reversion-
ary trusts); iunformed consent; physician immunity under certain circumstances; 60-day advance notice of claims;
eliminetion of ad damnum clause; requirements re insurance company reports; privileged documents/medical records.

Results based on survey of state hospital assoclations on May 8, 1975.
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Tabie 1B

State Hospital Associotion Assessment of lLeglslative Activity

Assessment Number of States States

Arkansas, California, Florida, Hawaii, Idzho,
Illinois, Indiana, Iowa, Kansas, Louisiana,
Meryland, Michigan, Missouri, New Hampshire, New
Jersey, Nevada, North Carolina, Chio, QOregcn,
Rhode Island, South Dakota, Temnessee, Texas,
Washington, Wisconsin. |

ILegislation passed in 1975 or expected to . 25%
pass before adjournment of current legisla-
tive session.

 Possible passage of legislation in 1976 %% - 12% Alaska, Kansas, Massachusetts, Minnesota, Missis-
sippi, New York, Oklahoma, Pennsylvenia, Rhode
Island, South Carolina, Virginia, West Virginia.

No passage of leglglation expected in near 13 Connecticut, Delaware, District of Columbia,

future. Georgla, Kentucky, Maine, Montana, Nebraska, New
Mexico, North Dakota, Utah, Vermont, Wycming.

No assessment avallable. L Alabama, Arizona, Colorado, Puerto Rico,

%*Note that some states fall into both of the first categories, in that scme actlons have been taken by the legislature
while other aspects were deferred for the next session.

*¥Included in this category are states with legislation pending but with no indication of passage in 1G75.

Results based on survey of state hospital assoclations on My 8, 1975.
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STATE MALPRACTICE INSURANCE ACTIVITIES
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Pennsylvenia

ey P Ty ey —y e

LEGISIATIVE OR ADMIN, ;
STATE ACTIONS ALREADY IN EFFECT CURRENT LEGISLATIVE PROPOSALS ACT1v.iTY
AS OF MAY 16, 1975 Poss. Passage in 1975 Poss. Passage in 1976 | No Passage Expected REPORTEDL
REGION 1
Connecticut Study commission
Meine Study commission
Joint underwriting
Massachusetts essn; statute of
limitations; screen-
ing panel.
: Mandatory risk sharing
New Hampshire on all forms of liabil-
ity & study commission
(s-92 will pass as
amended)
Freeze rates; no.
Rhode Island Study commission; ad damnum in suits;
.ichange asuthority for statute of limita-
"elaims made' policies. tions; dollar limit
on claim$; arbitra-
—— ) B —— . — tion
Yermont X
REGION 2
New Jersey Study commission; con=- Doller limits on claims
tingency fee limits
(Judiciary).
' ' - Dollar limits on
New York claims; statute of
limitations; compen-
sation plan; arbitra-
tion; phys. licensure;
burden of proof :
T 3 B T S D ‘Approach similar
to Indiana; JUA

e
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Table 7 /Page 2

-

LEGISLATIVE OR ADMIN.

Jeorgila

STATE ACTIONS ALREADY IN EFFECT _ CURRENT LEGISLATIVE PROPOSALS ACT ..v LTY
AS OF MAY 16, 1975 Poss. Passage in 1975 Poss. Passage in 1976 No Passage Expected REPORTED
REGION 3
= X
District of (some
Columbia discuss )
Delaware X
Kentucky Study commission
(governor appointed)
Marylend Insurance company for
physicians, not hos-
pitals; statute of
limitations. _ |
High risk pool (passed
North Carolins House, now in Senate~-
passage expected in
next two months )
Py
“Virginia Study commission _
o Arbitration;
W. Virginia dollar limits on
claims; elim. or
limits on punitive
__damages
REGION L
Dollar limits on
Alabama claims; statute of
limitations; compensa-
tion plan; arbitration
Joint underwriting
Florida assn.; statute of
limitations —
X
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tion (if M.D. & patient
agree) (parts have chanc

LEGISLATIVE OR ADMIN. ' _ 0
STATE ACTIONS ALREADY IN EFFECT CURRENT LEGISLATIVE PROPOSALS ALrIVIT
AS OF MAY 16, 1975 Poss. Passage in 1975 Poss. Passase in 1976 | No Passace DIxnected | REFORTE]
Puerto Rico _ X
Mississippi Dollear limits on
claims; statute of
limitations; elim. or
limits on punitive
- damages
South Study commission Joint underwriting
Carolina : association
High risk pool or JUA;
Tennessee statute of limitations
REGION 5
S JUA; dollar limits on
Illinois claims; statute of
limitations; arbitra-
tion; limits on puni-
tive damages (not sure "
what, but think some-
thing will pass)
Limitation of recovery;
Indianea limitation of liability
for indiv. provider;
statute of limitations;
patient conpensation fund;
screening panel admissible
as evidence in court
proceedings.
Statute of limitations;
Michipan Risk insurance pool arbitration; collateral
source; affadavit of
merit.
JUA; statute of limita-
Chio ticns; binding arbitra-
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Table !

/Page

STATE

LEGISLATIVE OR ADMIN.
ACTIONS ALREADY IN EFFECT
AS_QF MAY 16, 1975

CURRENT LEGISLATIVE PROPOSALS

Poss,. Passage in 1975 N

tWisconsin

Joint underwriting assn.

Statute of limitations
(passed House, in Sen-
ate); "claims made"
provision.

Na Passage Ixnected

No
LIVI
REPORET

| Poss, Passage in 1970

REGION 6

Towa

Informed consent;
statute of limitations;
JUA; review panel;
collateral source, con-
tingency fee limits,
elim. of ad damnum

Kansas

Annual insurer reports

on suits; inclusion of

phys. assts. under Good
Semaritan Act.

Statute of limitations;

arbitration; certain
med staff records
privileged.

Minnesota

Screening panel;

{dollar limits on

claims; statute of
limitations; contin-
gency fee limits

Nebraska

North Dekota

South Dakota

Statute of limitations.

REGION T

Arkansas

High risk pocl or JUA:
dollar limits on claims;

arbitration

Louisiana

Elim. or limit on
punitive damages.

High risk pool or JUA:
dellar limits on
cleims; statute of
limitations; arbitra-
tion.

Compensation plan;
collateral source;
burden of proof;
60-day advance noticd
of claims.
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Tat  1C/Page &
LEGISLATIVE OR ADMIN, -
STATE ACTIONS AIREADY IN EFFECT CURRENT LEGISLATIVE PROPOSALS A ITY
AS OF MAY 16, 1975 Poss. Passage in 1975 Pogs. Passage in 1976 No Passage Expected | REPORTED
Oklahoma | Statute of limita-
tions; elim. or
limits on punitive
damages; collateral
. — 1 — e . source.
Texas JUA {already passed
by Senate<--should be
enacted); also con-
sidering statute of
limitations; compen=
sation planj; dollar
limits on clainms}
collateral source;
screening panel;
regulation of pre- ‘
mium rates. '
REGION 8 =
Colorado X |
Dollar limits on claims; |
Ideho elim. or limits on pun- ‘
itive damages; informed
consent
Arbitration (admin.
Arizona program similar to
Illinois' under consid)
Montans X

New Mexico

Study commission (House
appointed)

Utah

Statute of limitations.

gency fee limits

Arbitration; contin-

Wyoming

Study commission
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Tab? 1C/Page 6

STATE

" LEGISLATIVE OR ADMIN.
ACTIONS ALREADY IN EFFECT
AS OF MAY 16, 1975

CURRENT LEGISLATIVE PROPOSALS

Poss, Passage in 1975

Poss. Passage in 1976

No Passage Expected

A TTY
RIEPORTED

REGION 9
1Alaska

Dollar limits on
claims; elim. or
limits on punitive
damages.

California

High risk pool or JUA;
compensation plan;
collateral source rule;
periodic payments; con-
tingency fee limits.

no-fault; arbitration.

Statute of limitationsg-

Hawaii

Contingency fee limits
and insurance pool
(passed House & Senate
——awvaliting governor
signature)

Nevada

Insurance pool, statute
of limitetions; compensa-
tion plans; screening
panel; Good Samaritan
law; collateral source;
standards of evidence;
informed consent; physi-
cian licensure; ability
of legally disabled to
bring suit.

LR

Oregon

Dollar limits on claimsj
statute of limitations;
physician licensure;
contingency fee limits;
informed consent.

Washington

Statute of limitations;
arbitration (admin.);
physician licensure.
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Table 2A

MARKET CONDITICNS BY STATE

MARXET CONDITION NUMBER OF STATES STATE
Poor* 3 New Hampshire, New York, Vermont
Mixed** 15 Alabama, Arizona, Arkansas, Delaware,

D.C., Florida, Hawaii, Illinois, Iowa,
Mississippi, New Jersey, Rhode Island
South Carolina, Tennessee, Texas.

Coverage available 3k Alaska, Colorado, California, Connecticut,
through 1975 Georgia, Idaho, Indiana, Kansas, Kentucky,
Louisiana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Missouri, Montana,
Nebraskea, Nevada, New Mexico, North
Carolina, North Dakota, Ohio, Cklahoma,
Oregon, Pennsylvania, Puerto Rico, South
" Dakota, Uteh, Virginia, Washington, West
Virginia, Wisconsin, Wyoming.

* Many institutions are without coverage, or carriers withdrawing coverage.

#* (Coverage generally availeble, carriers may be pulling out of the market, or
certain types of coverage are not available.
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NUMBER OF CARRIERS
STILL CFFIRING SOME
HOSPITAL COVERAGE

NUMBER OF STATES

STATE

Colorado, Connecticut, Maine,
New York

10

Alaska, Arkansas, California,
District of Columbia, Florida,
Hawaii, Kentucky, Nevada, South
Carolina, Tennessee.

Iowa, Maryland, Massachusetts,
Minnesota, New Mexico, North
Carolina, Oregon, Utah, Vermont,
Virginia, Washington.

Idaho, Nebraska, North Dakota,
South Dakota, West Virginia,
Wyoming.

Arizona, Montana, New Hampshire,
Texas.

More than b

Kensas, Illinois, Indiana,
Michigan, Mississippi, Louisiana,
Ohio, OkJahcma, Wisconsin.

Information not
availlable

Alebama, Delaware, Georgia,
Mississlppi, New Jersey, Penn-
sylvania, Puerto Rico, Rhode
Taland. )
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SURVEY OF STATE MALPRACTIC.. INSURANCE MARKET CONDITIONS

Att  ment 2/1

WO NTW NEW " CANCETIATION GEWFERL RATE MARKET
STATE CARRILER BUSINESS BUSINESS WITIIDRAW SITUATION . CONDITION
REGION #1
Connecticut Contracts expire-
1977
Meine Problem coverage
for Phys, not
hospital,
Massachusetts Argonaut X 100-500% Will be some type
St. Faul of Legislation, anc
Lumbermans X will have a market.
Traveler's X
New Hempshire Hartford X Not good.
gt. Paul X .
U.S. Fidelity X
Argonaut X i
N.H. Group
Rhode Island St. Paul)Prin, X Lood, Upper limit umbrell
Aetna  )Physician problem, not basic.
' coverage
Vermont St, Paul : % 200 - 500% No visble market.
Hartford X
Continental X
Argonaut X
REGION #2
New York Argonaut X By July 1, 1975 ma
not be available
New Jersey Considering sive
Prices up en..ciall

umbrella coverage.
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STATE CARRIER CANCELIATION GENERAL RATE MARKE
: BUSINESS BUSINESS WITHDRAW . STTUATION .. CONDITI
Pennsylvania Coverage
able thro
_REGION #3 1975.
Maryland U.S.F.&G. U.S.F.&G. Coverage
INA Not yet ann- able thro
ounced rates. 1975,
Seem to be 0,K.
Delawvare Part of N.J.
Program.,
Virginia Continental % 300% Coverage
St. Paul=x* able thro
: 1975,
W. Virginia Aetna * 50% : "
’ Buckeye *
Ambassedor* o
D.of C. St. Paul - 179 - 6524, Influx fro
Maryland
to droppe
physician
. coverage 1
cause prot
Kentucky Anmbassador* 250% Stable
North Caroline St. Paulx Not signi- . Talk of
Employer's Mutual ¥ ficant, switching
"claims me
with dncre

averaging
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-3 -
STATE CARRIER 10 NEW NIW CANCELIATION GENERAL RATE MARKET
BUSINESS  BUSINESS - WITHDRAW SITUATION CONDITION
EGION #b
verto Rico
eorgia
ennessee Bellefonte X Up to 600% Some hospitals do not
have coverage. If bi
pass, Will have marke
loride Glacier Nat., X 100%
. Carolina Employers of 60%
Weusau '
lebama 200% Limited Market
lssissippi 250 - Loo
IGION #5
l1inois Argonaut . X Lot Companies shrinking
Continental size of umbrella
Hartford coverage, Increased
Ambassador premiums but coverage
Bellefonte evaillsble.
Aetna
St. Paul
Imployers of
Wausau
idiana Argonaut X 200. - 300% Enacted malpractice 1le
St., Paul % Law probably will be
U.5,.F,.&G. X tested in court  ~oul
Continental X creafe confusio.
Aectne X
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STATE

CARRILRS

'BUSINESS BUSINESS

CANCELIATION GENERAL RATE MARKE
WITHDRAW SITUATION CONDITIO..

Michigen

Ohio

Wisconsin

REGION {6

(owa

Argonaut
Continental
All State
St. Paul
A

Royal Globe
Aetna
Hartford
Chubb & Son

Buckeye

St. Taul
Shelby Mutual
TNA
Ambassador
Royal Globe
Aetna
U.S.F.&G
Home
Travelers

~ Continental

Hartford
Ohio Casgualbty
Western Cas,

Employers of
Wausau *
Continental

St, Paul

Aetna
Travelers
Hartford
INA

St. Paul¥
Prof, Mutual¥*

600% ' ' Coverage availaeb
throughout 1975

300 - LOO% Incressed premiw
I - but coverage ava:
through 1975

100% Coverage availabl
| through 1975.

Depends'on actic
500 - 600% of St. Faul
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STATE CARRIERS NO NEW NEW CANCELIATION GENERAL RATE MARKTT
BUSINESS BUSINESS WITHDERAW STHUATION CONDITION
Kansas St. Paul X 3009 Coverage availab:
U.S.F.&G. X through 1975.
Aetna X
Continental X
Western Cas, X
Surrity X
Minnesota St. Paul# X 300 - 600% Coverage avalldab]
Argonaut* X : through 1975.
Missouri St. Paul X 300% Coverage availab]
Argonaut X through 1975.
Kemper X ,
Continental X
Aetna X
Hartford X
Prof, Mutual X
Nebraska St. Paul* X 300 -~ 350% Coverage availab
Contilnental* X through 1975.
Lloyds* X
N. Dakota St. Paul¥ X
Continental¥ X
Ins. Co, NA X
S. Dakota St, Paul ¢ Loo%, Coverage availabl
Continental X through 1975,
Employers of X

HWeusau
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STATE CARRIERS NO NEW‘ NEW CANCELTATION GENERAL RATE MA
BUSINESS BUSINESS . WITIDRAW SITUATION CONDL. .
REGION #7
Arkansas St. Faul K X Depends on Depends on re
Reinsurance Act. ance Act.
Louisiana St. Paul X 100 - Loo% Available thr
Hartford X 1975
Anmbassador¥ :
Continental
Calif, Union
Bellefonte X
Ind. Fund X
Hazard X
A "X
Aetna X
Appalachia X
Reliance p3
Travelers X X
Argonaut X
Tex&as Argonaut X 300 - L4oot Problem may b
U.S. Fire X basic to go u
Hartford umbrella limi
St. Paul X X
Oklahoms St. Faul X Coverage avai.
Continentsl X X through 1975.
Travelers X
U.S5.F.&G. X
Aetna X
INA X
REGION #8
Arizons Farmers X 120% ?otent JroT
St, Paul X if urbes. tOSp.
Travelers X lose coverage
Imperial h 4
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-7
STATE CARRIERS NO NLW NEW CANCELIATION GENERAL RATE MARKET
BUSINESS PUSINESS WITHDRAW STITUATICN CONDITION
Colorado S5t. Paul X Coverage available
1975-

Idaho Argonaut 300% Coverage available
Farmers X 1975,
Aetna X

Montana Farmers | x 80 - 100% Coveragé available
Aetna X 1975.
Argonaut X - X
U.S.F.&G, X

New Mexico St., Paul X 75 - 100% Leg., Study Commiti
Aetna

Uteh INA/Aetna X/X 150 - 200%

Wyoming U.S.F.&G. X, Study Committee
Hartford X ' ;
St. Paul - X

REGION #9

Oregon Farmers X 170% Coverage availsble

Washington Farmers X 300% Coverage available
Aetna (Phys) through 1975. Pre
Continental X on monthly basis.

California Farmers X 150 - 185 Coverage available
St, Paul % 1975,

Hawaill Argonaut¥ 300% Phys not 4
Truck (Kaiser) X end of year. a0Spi

coverage available

1975,
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STATE CARRIERS NO NEW NITW CANCELIATION GENERAL RATE MARKET
: .BUSINESS BUSINESS WITHDRAW SITUATION C CONDITIC
Alaska Fireman's Fund X 37% - Coveroge availat
» ' ‘ through 1975.
Nevada Argonaut - Phys., X
Truck - Hosp. . X Coverage availat
throvgh 1975.
‘.""\
Note:

*Identified as a major carriler.

Information obtained from State Hospital
Association Survey, conducted 5/8/75.
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PROCLAMATION

The cost of medical malpractice insurance has
risen to levels which many physicians and surgeons find in-
tolerable. The inability of doctors to obtain such insurance
at reasonable rates is endangering the health of the people
of the State and threatens the closing of many hospitals.-
The longer term consequences of such closings could seriously

limit the health care provided to hundreds of thousands of
our citizens.

In my judgment, nc lasting solution is possible
without sacrifice and fundamental reform.. It is critical
that the Legislature enact laws which will change the el as
tionship between the people and the medical profession| ' the
‘legal profession, and the insurance industry and thereby re-
duce the costs which underlie these high insurance premiums.

Therefore, in convening this extraordinary sescion
I ask the Legislature to consider: :

(1) Reconstituting the Board of Medical
Examiners to include a majority of public members.

(2)  Giving the Board full authority to dis-
cipline and decertify practitioners for lack .of
competency. ‘

(3) Provide the Board with authority to set
recertification standards, including updated train-
ing and public service in order to minimize mal-
practice and increase the quality of medical care.

(4) Provide tne Board with authority to
develop a system to minimize the present mal-
distribution of medical care in certain areas
of the State.

(5) Establish a Medical Peace Corps to
serve Californians who lack -adequate medical
care.

(6) Regulation of hospital rates, includ-
ing authority over excessive hospital bed capa-
city and unnecessary duplication of expensive
and under-utilized equipment.



Attachment RfL

(7) Voluntary'binding arbitration in order
to quickly and fairly resolve malpractice claims
while maintaining fair access to the courts.

(8) Establishment of ‘reasonable limits on
the amount of contingency fees charged by attorneys.

(9) Elimination of double payments ("collateral
sources"); institution of periodic payments and rever-
sionary trusts; limitation of compensation for pain
and suffering while insuring fully adeguaté compensa-
tion for all medical costs and loss of earnings; and
setting a reasonable statute of limitations for the
filing of malpractice claims.

In addition, I intend to:

(a) Convene a Special Panel to immediately
conduct a complete investigation into all insurance
company rates and reserve practices and;

(b) Support legislaticn in the regular session
to insure adequate public representation on all profes-
sional Boards, including the Board of Governors of the
California State Bar.

Therefore, by virtue of Article IV, Section 3 of
the Constitution, I hereby assemble the Legislature of the
State of California in extraordinary session at Sacramento
at 1:00 P.M., Monday, May 19th, 1975, to consider and act
on this legislation.

IN WITNESS WHEREOF, I have hereunto set my hand
~and caused the great seal of the State of California to be
affixed this 16th day of May, 1975.

EDMUND G. BROWN, JR.
GOVERNOR



J7ralamend., s

[Testimony presented June 25, 1975, before.the Joint
Interim Study Committee of the Kansas Senate and
House of Representatives on Medical Malpractice]

* THE MALPRACTICE DILEMMA FOR HOSPITALS

by Stephen M. Bfaes, J.D.

Mr. Géntry and Mr.'Jorgensen have described for you
their first-hand knowledge of the malpracticé dilemmas con-
fronting Kansas hospitals and physicians. My.testimony will
address legal aspects of the malpractice crisis ahd bring you
up to date on reform legislation which will soon be offered for

“your consideration.

Previous speakers described how the malpractice
crisis impacts upon doctors and hospitals. Actually, the
situation confronts all of us--it touches evary pefSon in this
State--just from the standpoint of being ordinary citizens who
seek medical care from time to time for ourselves 6r those in
our families. And the frightening notion of the deterioration
of availability of our highly skilled doctors to examine and

treat us or our loved ones grows increasingly real.

Let no one suggest to you that there is no genuine
malpractice eplsis. Look at the evidence. Insurance companies

- which generated millions of dollars in premiums.by offering



coverage té our hospitals and ﬁh&gicians are pulling out of the
business. - Compahies who cannct demonstrate actual losses 1n
underwriting malpractice coveragegnevertheless refuse to
participate. And notice . . . this phenomenon of refusing‘to
provide coverage 1is occurring in a climate in which hospitals

and physicians are standing in line asking not "How much is

it?" . . . but "Can I get it?"

Those companies which have not withdrawn from the
market altogether have demanded unprecedented, indeed ihcrediblé
premium increases. The impact ié eas}ly read. The cost of
patient care is sure to incréase so the hospital can pay its
inflated insurance burden. In some cases thé increase may be
as much as $4.00_per patient per day. Even more substantial
increases will occur, yet be unseeﬁ in the defensive practicer
of medicine. Doctors routinely attempt to protect themselves.
'b§ ordering-up extra tests and X-rays. Some experts believe
this is costing patients and'our nation's hoSpifals anywhere

from three to seven billion dollars a year.

WOrsé'yeﬁ,ltﬁe rising.dost of insurance cduld make it
difficult to oﬁtain care at any price. The AMA is predicting
that man& older and part—timg physicians will be forced into
erarly retirement by ﬁigh malpractice insurance premiums. Some

young physicians may forego private practice entirely, seeking



-

the security of the Armed Forces or choosing the laboratory

rather than the élinic.

The projection of these conditions over a year or two
from now leads to very disturbing conclusions. Our hospitals
and physicians in rural communities, the backbone of the health
care delivery system in our State, will be most severely
affected. These providers, even if the insurance coverage is
avallable to them, Simply.cannot péy the price in terms of
~skyrocketing premiums and defensive medicine. It's-goiﬁg to be
too easy, it will 1o§k too attractivq, for the rurél physician,
'wherg that great talent is sb sorely needed, to just thrpw‘in |
the towel and go fishiﬁg. Our outlying hospitals which
routinely refer some of the more exotic cases to the medical
centers simply cannot keep pace with the great burdéns'imposed

upon them by the malpractice crisis. Health care will soon

(]
[

become even more remote to people of rural Kansas unless this

situation is brought under control with rational legislatién.

Remember; we are examiﬁing perhaps the most dynamic,
technically accelerated field in the world. Hdspitals must
keep pace with thé medical profession and techhology. 44 ié an
expensive and costly effort. We have already seen the disabling

impact of the malpractice insurance crisis upon the ability of



hospitals to.méintain alprOper"lével of operations. Institu-
tional lenders, bpnd underwriters, and bthers traditionally
involved in fihancing our improvéﬁents are beginning to take a
second look. And I don't blame them. Some hospital financings
have been turned downj; others handled at-dnly an inflated price
because_insurance premiums are doubling and tripling year to
year. These lenders understandably question whether we willrbe
able to handle our fiscal obligations in a few‘years, when the

malpractice insurance lug is even more out of proportion.

_ Malpracticé complaints, once a rarity,_havé Hecomé
—ecommonplace. As recentlyras 1960, mdst physicians could e;pect
to go through a lifetime of practice without seeing a summons.
.Now, according to a 4Yl-state study, one out of every seven
general surgeons 1is facing a malpractice complaint.v The sums
involved are horrendous. In California, there had never been

a million-dollar judgment until 1967. There have béen 13 of

- them in the last two years.

The causes of the crises are very complex. For one
thing, the public is bombarded with reports of miracle drugs
and surgical spéctaculars_like heart transplants. People enjoy
television programs that show Marcus Welby and his colleagues

regularly triumphing over death and disease. Since they now



expect more from doctors, they are less willing to accept what
is simply -a bad result and far more willing to blame them on a

physician's failure.

i

Hospitals receive a double dose of'the malpractice
crisis. In addition to being held to.the traditional cbncept
of "respondeat superior," by which we as the employer are
responsible for acts of our employees; we are not involved in
a second area of liability. Courts in several states have
concluded that hospitals are ultimately accountable for the

gquality of care provided within the institution. .

Because of this second type of llablllty, it has
become routine to 1nclude the hospital as co-defendant in
allegations of malpracticé, even though our 1iability is
Gnfonndef, AHhoud Hhe hospital may be dismissed later as
a co—defendént, reserves have still beéi set up by insufance

carriers to cover this potential liability. This prﬁcedure ié
one reason malpractice insurance premiums are so unfairly

inflated.

Realizing the tremendous dllemmas confrontlng
hospltals and physicians throughout our State, what response
is most appropriate . . . how can this Committee act most

responsibly to alle#iate these pressures, enabling hospitals



and doctors to continue the delivery of quality patient care
at a fair-.price, without denying rightfully aggrieved patients
their lawful right to redress? The answer, gentlemen,llies in

rational malpractice legislation.

A good deal has béen done along these lines already,
particularly through the leadership of your Chairman, Senator
Sowers. Senate Bill 353, calling for routine reporting of
malpractice claims or actions, will do much to accurately
define the true dimensions of the malpractice problem. Senate
Bills 356 and 433, now held over and dealing with modificatjons
in the statute of limitations and establlshment of a medical
lmalpractlce board of review are deflnltely steps in the right
direction . . . The long-term solution of the problem lies in
enactihg a generél_omnibus bill which takes into account the
unique dimensions of the practice of medicine, delivery_of

health care, and intricacies of malpractice litigation.

The Kansas Hospital Association and the Kansas Medical
Sociéty are developing such a bill. A deliberate effort is
being made to build-in reasonable ways of dealing wzth unlque
facets of malpractlce controversies, while obJectlvely preserv-
ing to the citizens of this State their lawful right to seek
redress for wrongs done them by another. We are cognizant of
the continuing need for self-analysis and profeésional audits.

The bill will contain mandatory reviews of professional



pérformance of medical practitioners. After all, the best

malpractice insurance we can buy is good patient care.

I want.to mention some‘;f the more importantlsections
of the bill being drawn and of‘which.we ask your sincere ¢on;
sideration. We believe, taken collectively, these reform
concepts will materially azlleviate the malpractice crisis_in

our State.

The Act contemplates the establishment of screening
panels composed of physicians and lawyers working under the
_supervision of the district court. The panel will evalﬁate
the issues of a malpractice claim and offer specific recom-
mendations to the court. The findings of the panel will be
admiséible in evidence, and the professionals who comprise the
membership of the pahel will be available to testif& aé expert

witnesses.

Indiﬁna and Ténnessee have created panels;of doctors
and lawyers to screen malpractice claims and weed out nuisance
-suits. A doctor-lawyer panel in Tucspn, Arizoha, has revieﬁed
more than 100 cases since its establishment. Though its deci-
sions are not binding, most doctors and ﬁatients go along; and
with good reason. Very few of the doctors or patients whom the

panel urged to settle have ever won their cases in court.



Screening panelsihavé'ﬁorked effectively in Hawaii
and New Mexico. - They enjoy excellent working relations with

the courts, lawyefs and the insugance industry.

We believe the panel system would be a majof step
toward fair disposition of most claims. it would expedite the
presentation of reliable evidence in the few cases that would
ultimately go to trial. It would obviate the lawyer's prbblem
o6f the conspiracy of silence, the unavailability of medical
Withesses. It would certainly abbreviate the time necessary
for payment of recovery to an injured patient by shorténing the
- time sequence of his claim from inceﬁfion to determination. |
Aﬁd it would increase thelpatient‘s récofery by diminishing

the expenses of prolonged litigation.

The new bill will propose to you a Kansas-Patients’
C@mpEHéation Fund. Undér supervision of the Commissioner of
Insurance, the Fund will be maintained at appfopriate levels
by annual assessments against health care providers so as to
guaréntee an uniimited source for payment of mgritorious
malpractice Judgments and claims up to $500,000 each. It is
rare for a malpractice award in our State to exceedl$100,000.
In situations of prolbnged disabllity and catastrophic loss
@bmpensation,.the Insurance éommissioner would have the right

to extend payments over several ¥Years, pending periodic reviews



80 as to assure availability of resources to finance quality

health carne for an injured patient.

‘The Act would permit phjéiciams and ﬁospitals_to
provide immediate remedial care to patients having meritorious
claims, or even to those who have doubtful claims, so as to
promptiy minimize the injury suffered or damage done. Such
care could be provided without jeopafdy to elther side. ﬁnder
the state of the law as it exists today, the volunteering of
such care might reasonably bé interpreted as an acknowledgment
of 1liability or as an admission against interest and used
against us or the doctor wishing to help or bring comfért 7o}

our patients.

The Act would Shortenrthe statute of limitétions.
The "long-tail" aspect of malpractice claims is the facet most
' strongly condemned by insurance carriers, as making malpractice
undérwriting totally unmanageable, completely unpredictable,
and extremely risky. You can éppreciate how the companies'
- actuaries might get ulcers if a‘claim can lie dormant for five,

ten, even 19 years and suddenly surface as a malpractice suit.

I often speak to groups of physicians and nurses
about avoidance of malpractice. I talk with them about the
statute of limitations. Invariably, I remind them that accurate

and thorough record keeping, the maintenance of good medical




charts, 1s an éxtremely importanf'part of malpractice defense
and avoldance, bécause it is through these récords that we are
able to reconstruct what actualljgoccurred and get to the truth.
To drive héme my point, I always tell these profeésionals_that
in our State a minor has one year affer reaching thé age of
majority within which to file his lawsuit against the hospital
or physician. This means that a baby born today at Hadley
Regional Medical Center.in Hays would have until June 25, 1994,

within which to file a malpractice claim.

I tell doctors and nurses this becaﬁseAit S0
~dramatically demonstrates.thé need for good charting. It always
provokes a groan from my audience. Frankly, gentlemen, i never
.believed it would actually occur. But, in June 1973 a hospital-

I represent was served with a petition filed by a young man

born

in the hospital in June 1951. The claimaﬁt was two days
short of being 22 years of age. He sued the hospital and two .
physicians, claiming negligence in performing diagnostic tests.
at the time of his birth. In his suit, the patient asked the
court to award him $750,000. Yet, back in 195i the hospital
carried only $25,000 worth of public liability insurance. The
doctors carried even less. We were confronted with an uninsured
claim of $725,000. Medical science and the name of the game in
malpractice claims have changed drastically over the last two

decades. Fortunately, because a good medical chart was avallable,



we were able -to defend the case and secure a favorable disposi-

tion. -

But the case is a priméﬁexample of what drives'away
malpractice underwriters. When are they really off the hook?
When can they safely adjust their reserves because the action

is barred at law?

'ﬁnder the Act which is to be offered to you, the
statute of limitations is shortened to two years from the date
of occurrence of the incident in all cases except minors. For
minors,'two years after the age of sik appears reasonable since,
according‘to medical experts, injuries resulting from‘mal—
practice are always apparent by the time the child is in school
.and out of the close parental influencé_in the home}‘ Medical
evidence likewise demonstrates that virtually all meritorious
claims are known to thé patient and the
determinable within two years of the incident. I encourage you

to listen to the medical experts on this and the wvarious other

points to be taken up in the bill.

The new bill will require the reporting of malpractice
claims and will create a study commission functioning at the
State level. Appointed by the Governor, the commission will

review all aspects of the malpractice situation on a continuing



basis, evaluate data, and make recommendations for necessary

changes. -~

e

Other prbviSions are iﬁéerted'to improve the general
climate for the delivery of health care. No liability should
be imposéd upon a health care provider on the basis of breach
of contract unless the contract is in writing. Becauserlife
and death emergencies require prompt response without the
‘benefit of diagnostic studies, prihcipals of the Good Samaritan
Act should be extended to life endangering situations in the
physician's office or the hospital. The Act ﬁould eliﬁinate
the prayer in a plaintiff;s petition for a specific dollar
- amount because of the prejudicial publicity from reportiﬁg
‘inflated demands even though a much smaller amount is ultimately

paid in settlement or judgment.

‘The Act also addresses itself to the very positive
dimension of striving for enhanced quality of patienf care.
S It will require intensified quality controls; peer review, and
quality assurance. Coupled with fhe requirement of continuing
education and a comprehensive medical injury prevention progfam,
we believe the Aﬁt will assure that high quality health care

_continues to be available to the citizens of Kansas.



