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MINUTES

SPECIAL COMMITTEE ON ENERGY AND NATURAL RESOURCES

June 22, 1976
10:00 a.m.

Room 529-S, State House

" Members Present

Senator Leslie Droge, Chairman :
Representative Bill Southern, Vice-Chairman
Senator Paul Burke

Representative Gus Bogina

Representative Ralph Bussman

Representative Arden Dierdorff
Representative Paul Feleciano
Representative Edgar Moore

Representative Anita Niles

Staff Present

Emalene Correll, Legislative Research Department
Ramon Powers, Legislative Research Department
Don Hayward, Kevisor of Statute's Office

Conferees

Jan Johnson, Kansas Energy Office _

Dr. George Pytlinski, Chairman of Solar Energy Advisory
Group and Professor, Kansas State University

Dwight F. Metzler, Secretary, Kansas Department of Health
and Environment

Gerald Stoltenberg, Kansas Department of Health and Environ-
ment

Mel Gray, Director, Division of Environment, Kansas Department
of Health and Environment

Ed Flentji, Division of State Planning and Research

James Power, Kansas Water Resources Board

Guy Gibson, Division of Water Resources

Chairman Droge called the Committee to order and ad-
vised the members that there would be a review of the proposals
before the Committee, and members should keep in mind ideas for
a summer schedule which would be discussed later in the meeting.




Proposal No. 14 - Solar
Energy

Chairman Droge called upon Ramon Powers to give a
brief review of this proposal. Mr. Powers presented a short
summary of bills introduced in the 1976 Legislative Session
and legislative action in other states in 1976. Mr. Powers then
introduced Jan Johnson from the Kansas Energy Office. She ex-
plained what solar energy involves and the possibilities of
studies in this area; a copy of her talk is attached to these
minutes. In response to questions Miss Johnson called upon
Dr. George Pytlinski of Kansas State University Center for
Energy Studies and Chairman of the recently formed Solar Energy
Advisory Group, to speak on the uses of solar energy today and
practical uses of solar energy in the future. Representative
Dierdorff stated that he had read an article about a town in
Texas that was being forced off natural gas and consequently
it proposed to use solar energy. He inquired if anyone present
had any up-to-date information on that project. Ramon Powers
had looked into that situation and found that the project had
run into some difficulties and it was still in the planning
stage.

Chairman Droge asked if an increased use of solar
energy would have an effect upon utility rates. Dr. Pytlinski
replied that in the near future there would be no impact on.
utilities. Perhaps in fifteen to twenty years as it becomes
more economical to produce and store solar energy, there might
be an impact on utilities which might be a problem.

Senator Burke asked if solar energy was just being
used for immediate heating or if it was being stored for use at
a later time. Dr. Pytlinski explained that at the present time
it is most economical to produce space and water heating by
direct use of the sun's heat but only on a very small basis
and it is not easily stored. At present solar energy cannot be
readily and economically used to produce electricity and stored.
In thirty years it might be possible to produce electricity on
more of a mass scale. This is still being researched at this
time. He also stated that in the city of Miami, Florida there
are 60,000 solar water heating systems and solar energy is
cheaper than electricity for water heating, but not cheaper in
comparison to natural gas or coal.

In response to a question concerning research in
countries outside of the United States, Dr. Pytlinski answered
that the United States started its research later than other
countries but at this time we have equaled, if not surpassed other
countries. The USSR uses solar energy for crop drying and water
distillation. 1Italy is working on storage plates and there is
also research being done in France, Germany and Switzerland.



Senator Burke asked what methods are being used to turn
solar energy into electricity and to store it. One method is
photovoltaic cells which convert light to energy at a cost of
several thousand dollars per kilowatt and until further research
is done it is far too expensive, replied Dr. Pytlinski. A
second method is being used to heat water and generate steam
which is similar to coal power plants now operating in Kansas.

Representative Feleciano asked if wind energy will be
included in conjunction with the study of solar energy. Chair-
man Droge indicated that it would and that the Committee might
look into the question of wind energy ¥ersus other solar energy.
sources,

) _ Representative Southern asked if the staff would
investigate whether a power plant company on the West Coast is
using solar energy.

Jan Johnson said that she could arrange for members
of the Governor's Advisory Group on Solar Energy and people
from the state universities to appear before the Committee.
Also she offered to arrange for the Committee to see some pre-
sent solar systems at work. Dr. Pytlinski said that he had a
report that will be available in six weeks on the use of solar
energy in Kansas. Ramon Powers suggested that the Corporation
Commission and representatives from utility companies could
speak on how an increased use of solar energy will affect the
struckure of wtilities.

Proposal No. 16 - Conservation
Easements

Don Hayward gave a short background presentation on
the proposal. He stated that during the regular session of
this year, Representative Whiteside introduced a bill concerning
conservation easements through the Federal and State Affairs
Committee. Because of the lateness of the bill's introduction
and because of the importance of its subject matter, it was
recommended for a subject of study for this Committee this
summer. Mr. Hayward then defined a conservation easement as an
interest in real property which protects or preserves property
in its natural state by restricting the owner of such property as
to the uses he may make of it. The owner of the easement obtains
a personal right to enforce the terms of the easement. Mr.
Hayward noted that several states, through various state
agencies, have used this land management technique to preserve
property having natural scenic beauty or historical value and
to prevent its development or destruction which would destroy
such beauty or historical wvalue.

Mr. Hayward then stated that it seems that the State
Park and Resources Authority may already possess statutory au-
thority under K.S.A. 1975 Supp. 74-660 to acquire conservation
easements for the protection and preservation of natural scenic
beauty. But he added that the act may need to be amended to
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provide specifically for conservation easements as an alternate
to the obtaining of articles of dedication as provided by the
act. Mr. Hayward also suggested that the State Historical
Society under K.S.A. 1975 Supp. 75-2701 has the authority to
accept conservation easements, but again the statute may need
amending to specifically provide for conservation easements.

It was stated that the original intent of Represen-
tative Whiteside's bill was for the purpose of creating a Tall
Grass Prairie Park. Senator Droge asked if this kind of ease-
ment could be used to protect air space or whether eminent domain
could be used in this matter. Mr. Hayward stated that air space
probably could be covered in a conservation easement. Represen-
tative Bogina asked if the gift or sale of easements is made to
agencies or to individuals? Mr. Hayward replied that under the
proposed bill easements could be .acquired only by governmental
entities, however, the Maryland law provided that private corp-
orations could acquire easements. He referred the Committee
members to a phamphlet on conservation easements from Maryland
which is in the notebooks. (A copy is also attached to these
minutes.) ‘

Proposal No. 15 - Monitor Water
Pollution Control -- Non-point
Source

Ramon Powers gave some background on the monitoring
of water pollution control planning and Senator Droge commented
that the Committee should be aware of the moneys provided for
this project. It was noted that the Division of Environment of
the Department of Health and Environment would make a presentation
on the subject at the afternoon session.

Proposal No. 17 - Water
Appropriation Laws

Emalene Correll reviewed the Kansas statutes concerning
the appropriation of water. A copy of the statutes are attached
to these minutes. She stated that the present laws were written
in 1945 and extensively reviewed and amended in 1957. No major
changes have been made since the 1957 legislation. The present
proposal arises from the 1975 Post Audit Report and the request
of the House Committee on Energy and Natural Resources. Copies
of the Post Audit report were distributed to the Committee for
review prior to a discussion of Proposal No. 17. Staff noted that
the report intrepreted some of the statutes in a different
manner than they have been interpreted over the years by the
administrative agency or those who participated in the studies
which resulted in the existing laws. Mrs. Correll pointed out
certain questions relating to definitions and other sections of
the statutes which the Committee may want to consider in future
study of this proposal.

W
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Under K.S.A. 82a-707, Senator Droge asked if prior
rights prevail regardless of use. It was pointed out that prior
rights previal but the statute provides that a higher use
may condemn a prior right with a lower preferred use. Mrs.
Correll stated that water rights are transferred with a property
sale unless specifically severed. A waterright may be trans-
ferred to another portion of land with the approval of the Chief
Engineer. Water rights may be applied for and issued to a non-
owner. -

Representative Anita Niles thought the Committee
should remember the saline quality of water while discussing
the proposal on water rights.

The Committee recessed for lunch.

Afternoon Session

The Chairman introduced Dwight Metzler, Secretary of
the Department of Health and Environmment. Mr. Metzler gave a
brief background report on the events leading to the present
208 program of water quality planning that is now being implemented
in Kansas.

Mel Gray, Gerald Stoltenberg and Dan Snethen, all of
the Division of Environment of the Department of Health and
Environment, gave a presentation with the aid of transparencies
on the proposed 208 planning process. A copy of their presenta-
tion is attached to these minutes. Mr. Gray open by saying that
he thought that this planning was a great opportunity for the
State of Kansas - "It can make or break the water quality in
the state depending upon how we all do our jobs.'" According to
Mr. Gray, the federal government has provided $1.09 million
to be available over a two-year period for this project; this
is in addition to regular funds to be used in the development
of the 208 plan. Everything is included in 208 planning - in-
dustrial, agricultural runoff, urban storm water drainage, etc.
All these could be determining factors in economic development
in Kansas. It would cost the state seven billion dollars to
completely comply with federal standards mandated by present
federal law. We would like to develop a plan with logic that
would benefit the environment and set up a list of priorities.
Public support is needed in order to implement these plans.

We will also need the aid of the Governor and the legislature.
Funding is through federal grants appropriated by the Division
of Environment.




Mr. Gray said that the state had already presented
the proposed planning method to the E.P.A. Kansas was one of
the first 25% of the states to do so. Many other states are
following the planning method proposed by Kansas.

Chairman Droge asked how Kansas stood at the present
time in relation to federal standards for rivers and steams.
Mr. Gray replied that we are meeting current standards.

In response to a question about the planning program
Mr. Gray said that the first nine months to a year is a data
gathering period along with development of cost-benefit figures.
There also will be development as alternative plans. At this
time no specific policy decisions are being made.

Ed Flentji of the Division of Planning emphasized that
there were seventy different federal planning requirements and
there was a difference in writing a plan that only followed
federal requirements and developing a plan that reflects the
state's needs.

James Power of the Water Resources Board pointed out
that this plan will have a great impact on state agencies and
will create difficulties in scheduling budgets and manpower.

The planning procedure has just crystalized,; it has a very high
priorty with us. In fiscal 1977, the Water Resources Board will
put in one or two man-years on the 208 planning. This is a major
project and the Board is willing to do what is needed and re-
quired. This will require using experienced people.

Chairman Droge asked what the Committee can do to help
at this time? Mr. Gray answered that the best thing to do was
to keep informecd and attend meetings. The Department will give
the Committee a summary of meetings to be held later this summer.

Chairman Droge said that it might be possible for one
or two of the Committee members to become involved with the
Planning Policy Advisory Committee.

There was a discussion about the dates of the meetings
in July and August. The next meeting will be July 20 and 21,
and will be about solar energy. Tentative dates of August 18
and 19, were set for the next month. Ramon Powers was directed
to set up the July meeting for two days on solar energy. The
meeting was adjourned. ,

Prepared by Ramon Powers

Approved by Committee on:

(s, 2,976
// 7 (Daté)




REMARKS BEFORE THE
SPECIAL ComviTTEE ON ENERGY AND HATURAL RESCURCES

ofF THE FaNsSAS LEGISLATURE

sy Janice L. JonnsON
Kensas EnErRGY OFFICE

As | UNDERSTAND MY TASK HERE THIS MORNING, [ AM TO PROVIDE
YOU WITH A QUICK AND GEMERAL INTRODUCTION TO THE MANY AND
DIVERSE ACTIVITIES NOW UNDERWAY IN THE FIELD OF SOLAR

ENERGY., | WILL NOT ATTEMPT TO DESCRIBE TO YOU THE TECHNICAL

ASPECTS OF HOW SOLAR ENERGY “WORKS”, NOR WILL [ DIscuss THE
NATURE AND EXTENT OF THE SOLAR POTENTIAL IN Kansas. PROPER
COVERAGE OF THESE TOPICS REQUIRES MORE TIME THAN CAN BE
DEVOTED TO THEM THIS MORNING AND, MORE IMPORTANTLY, THERE
ARE PEOPLE AVAILABLE TO THE COMMITTEE W:HO ARE BETTER ABLE

THAN 1 TO Discuss THEM.

1 HAVE LEARMED, PARTICULARLY IN THE PAST FEW MONTHS, THAT
THE TERM “SOLAR ENERGY” 1S A DECEPTIVELY SIMPLE WAY OF
REFERRING TO A WHOLE LOT OF THINGS. THE DEFINITION OF
SOLAR ENERGY IS A CONSTANT -- THE ENERGY WHICH 1S RECEIVED
BY THE EARTH FROM THE SUN -= BUT WHEN PEOPLE TALK ABOUT
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SOLAR EMERGY, WHAT THEY'RE REALLY TALKING ABOUT ARE WAYS
IN WHICH WE CAN USE IT. AND THOSE WAYS TURN OUT TO BE
NUMEROUS, RANGING FROM BACKYARD TINKERING WITH BEER CANS
AND BLACK PAINT TO EARTH-ORBITING POWER STATIONS COMPOSED
OF HUGE BANKS OF PHOTOVOLTAIC SOLAR CELLS. AN EASY SOLAR
ENERGY IMAGE 1S AN ARRAY OF FLAT-PLATE COLLECTORS ON
SOMEBODY'S SOUTH-FACING ROOF, BUT WE GO BEYORD THAT -=

NOT ONLY CAN SOLAR ENERGY BE USED TO HEAT DOMESTIC WATER
AND PROVIDE SPACE CONDITIONING IN BUILDINGS; IT CAN BE
USED TO SUPPLY A NUMBER OF AGRICULTURAL AND INDUSTRIAL
PROCESS HEAT REQUIREMENTS, AND 1T CAN, THROUGH A VARIETY
OF METHODS, BE USED TO GENERATE ELECTRICITY. ONCE YoOU
BEGIN TO HAVE AN UNDERSTANDING OF THE DIVERSE TECHNICAL
POSSIBILITIES, YOU MUST INEVITABLY START CONSIDERING A
NUMBER OF ATTENDANT FACTORS WHICH WILL EVENTUALLY DETERMINE
HOW WELL SOLAR ENERGY FARES IN COMMERCIAL DEVELOPMENT.
ECONOMICS 1S OF COURSE THE SINGLE MOST IMPORTANT FACTOR,
BUT THERE ARE ALSO SOCIAL, LEGAL AND INSTITUTIONAL ACCCM-
MODATIONS WHICH MUST BE MADE. IF SOLAR APPLICATIONS ARE T0
FLOURISH.  IT'S NOT MY PURPOSE TODAY TO ELABORATE ON SOLAR
ENERGY'S CRITICAL PATH TO COMMERCIALIZATION, BUT [ DO WANT

1
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TO ADVISE YOU IN A GENERAL SORT OF WAY THAT PURSUIT OF
ProPosaL 14 cOULD LEAD YOU AS SEEMINGLY FAR ASTRAY AS
BUILDING CODES, ZONING ORDINANCES, ELECTRIC RATE STRUCTURES

AND LENDING PRACTICES OF FINANCIAL INSTITUTIONS.

oW, AS IF THE SUBSTANTIVE ISSUES AREN'T ENOUGH TO OCCUPY
US, THERE IS THE EVER-PRESENT PROBLEM OF TRYING TO FIGURE
OUT JUST WHAT IT IS THE FEDERAL GOVERNMENT IS DOING. ITs
LEAD AGENCY IB SOLAR EHERGY RESEARCH, DEVELCPMENT AND
DEMONSTRATION 1S THE EnereY RESEARCH AMD DEVELOPMENT ADMIN-
1sTrAaTION (ERDA), ERDA 1S A NEW AGENCY AND IS ESSENTIALLY
AN AHMALGAMATION OF PARTS AMD PARCELS OF SEVERAL OLDER
AGENCIES, CONTRIBUTORS INCLUDING THE HOW-DEFUNCT ATOMIC
Enepcy CommISSION, THE DEPARTMENT OF INTERIOR, AND THE
NATIONAL SclencE FounpatioN, UnbERSTANDING HoW ERDA WORKS
IS NOT BEYOHD HOPE, BUT NEITHER IS IT EASY.  THE AGENCY HAS
INHERITED A NUMBER OF OPERATIONS FACILITIES AND NATIONAL
LAZORATORIES LOCATED ALL ACROSS THE COUNTRY, SEVERAL OF
WHICH HAVE SOLAR RESPONSIBILITIES., ADDITIONALLY, ERDA Has

A NUMBER OF WORKING ARRANGEMENTS IN ITS SOLAR PROGRAM WITH
OTHER FEDERAL AGENCIES--NASA, Housine AnD URBAN DEVELOPMENT,

S T

DEPARTMENT OF DEFENSE, AND DEPARTMENT OF COMMERCE, TO NAME
A FEW,

ERDA’S GUIDANCE AMD AUTHORITY IN SOLAR ENERGY DEVELOPMENT
DERIVES PRIMARILY FROM THREE FEDERAL ACTS: THE SOLAR
RESEARCH, DEVELOPMENT AND DEMONSTRATION AcT oF 1974; THE
SoLAR HEATING AND CooLING DEMONSTRATION AcT oF 197U; - AND,
THE FEDERAL MONNUCLEAR EHERGY RESEARCH AND DEVELOPMENT AcT
oF 1974, ON THE BASIS OF DIRECTIVES CONTAINED IN THESE
AcTS, ERDA HAS DEVISED A NATIONAL SOLAR ENERGY PROCGRAM WHICH
IS SUBDIVIDED INTO FOUR PROGRAM UNITS:

I. DirecT THERMAL APPLICATIONS
. SoLar lleaTinGg & CooLinGg oF RuILDINGS
. AGRICULTURAL % Process HEAT APPLICATIONS

1I. SouLar ELectric ConvERSION
. Winp Enercy CoNVERSION
. ProtovoLTAaic Enercy CONVERSION
. SoLArR THErMAL ELEcTRIC ConvERSION
.. Ocean THERMAL ENERGY CoNVERSION
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I11. FueLs FroM BIOMASS
. TERReSTRIAL & MARINE Biomass PrRopucTION
AND CORVERSION
. AericuLTurAL AND FORESTRY REsipue CONVERSION

IV. Tecunorocy SupporRT & UTILIZATION
. SoLAR ENERGY RESOURCE ASSESSMENT
., SoLAR ENERGY RESEARCH INSTITUTE
., TecHnoLoGY UTILIZATION AND INFORMATION
DISSEMINATION

SevERAL ELEMENTS oF ERDA’S®SOLAR PROGRAM HAVE POSSIBLE
APPLICABILITY IN KANSAS AND IT MIGHT BE WORTHWHILE FOR YOU
TO SCHEDULE FULLER BRIEFINGS ON THESE. I'M THINKING PAR-
TICULARLY OF THE SOLAR MEATING AND COOLING DEMONSTRATIONS,
AGRICULTURAL AND PROCESS HEAT APPLICATIONS, WIND ENERGY
COMVERSION AND POSSIBLY BIOMASS FUEL UTILIZATION.

ALTHOUGH THE AMOUﬂT OF MONEY BEING COMMITTED BY THE FEDERAL
GOVERNMENT TO SOLAR ENERGY IS STILL SOMEWHAT SMALL WHEN COM-
PARED TO NUCLEAR AND FOSSIL FUEL PROGRAMS, SOLAR'S STAR IS
CLEARLY RISING., FERDA’S SOLAR BUDGET AUTHORITY HAS INCREASED
BY FIVE-FOLD DURING THE PAST THREE YEARS, FROM $42 MILLION
IN FY 1975 70 over $200 miLLion 1N FY 1977,
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[ WOULD NOW LIKE, AT LAST, TO ADDRESS THE SUBSTANCE OF
PROPOSAL 1lU--SOLAR ENERGY ACTIVITIES IN Kansas., 1 won't

TRY HERE TO INVENTORY FOR YOU WHO'S DOING WHAT, BUT [ THINK
THAT YOU WILL, DURING THE COURSE OF THE SUMMER, ENCOUNTER
SOME PLEASANT SURPRISES. YOU WILL, FOR EXAMPLE, FIND
KANSANS 1N BOTH PUBLIC AND PRIVATE SECTORS, WHO ARE DESIGN-
ING OR INSTALLING --EITHER COMMERCIALLY OR FOR DEMONSTRATION

PURPOSES —-- SOLAR SYSTEMS FOR HOT WATER HEATING, SPACE

"HEATING AND AIR CONDITIONING, CROP DRYING, INDUSTRIAL PROCESS

HEAT ., SWIMM&NG POOL HEATING, AND EVEN GENERATION OF ELECTRIC
CURRENT FOﬁ CATHODIC PROTECTION OF PIPELINES, You NILL BECOME
ACQUAINTED WITH RESEARCHERS AT THE THREE MAJOR UNIVERSITIES
WHO ARE WORKING TO IMPROVE ON BOTH DIRECT SOLAR AHD WIND
APPLICATIONS, AND--IF YOU'RE INCLINED TO INCLUDE BIOMASS IN
YOUR DEFINITION OF SOLAR--PEOPLE WHO THINK THAT WHEAT STRAW
AND TREES MIGHT BE GOOD FUEL CANDIDATES FOR ELECTRIC POWER

PRODUCTION,

THe Kansas ENERGY OFFICE OFFERS TO YOU WHATEVER ASSISTANCE
WE CAN PROVIDE, INCLUDING THE SERVICES OF OUR MOST VALUED
SOLAR RESOURCE -- THE SOLAR ENERGY ADVISORY Grour.  SEAG
IS A RECENTLY-FORMED, QUASI-OFFIEIAL ADVISORY AND WORKING
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_GROUP WHICH IS NOW OPERATING UNDER THE AUSPICES OF THE
Kansas EnereY OFFICE. [T WAS CREATED AS A RESULT OF A
SOLAR ENERGY WORKSHOP HELD AT KAnSAS STATE UNIVERSITY IN
APRIL, AND IT IS MEANT TO SERVE A NUMBER OF OBJECTIVES!

- 70 PROVIDE TECHNICAL ADVICE TO THE KEQ' ON SOLAR ENERCY
PROGRAM DEVELOPMENT; TO DEVELOP AND EDIT LITERATURE AND
GUIDELINES ON SOLAR ENERGY FOR DISSEMINATION TO THE GENERAL
PUBLIC; TO CONDUCT WORKSHOPS SPECIFICALLY ADDRESSED TO
OCCUPATIONAL GROUPS WHICH ARE VITAL TO SOLAR ENERGY COM~
MERCIALIZATION; AND SHOULD YOU DESIRE IT, TO PROVIDE
ASSISTANCE IN DEVELOPMENT OF SOLAR RELATED LEGISLATION AND
reGuLaTIONS.  SEAG IS COMPOSED OF SIX MEMBERS, EACH
CREDENTIALED IN SOME ASPECT OF SOLAR ENERGY: Dr. GEORGE
PYTLINSKI, KANSAS STATE UNIVERSITY, YHO SERVES AS CHAIRMAN
Bos Riompan, WiLson & Co. ENGINEERS, SALINA; Fp MARTIN,
SoLAr SErvices, Inc., WicuiTa; Dr. MELVIN SNYDER, WICHITA
STaTE UnivErs1TY; CHARLES CAREY, KansAs MecuanicAL Con-
TrRACTORS AssN., TopEka;  AND DR. THomAs DEAN, UNIVERSITY

oF KansAs.
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WiTH THAT 1'VE NEARLY CONCLUDED WHAT I'VE PREPARED TO SAY,
ALTHOUGH | ADMIT THAT ['VE COMMITTEE MORE SINS OF OMISSION
THAN I CARE TO THINK ABOUT. AS A PARTING AND PERSONAL
OBSERVATION, I’D LIKE TO SAY THAT, IF IT'S PERMITTED FOR
LEGISLATIVE COMMITTEES TO HAVE FUN ON THE JOB, THIS COMMITIEE
HAS AS GOOD AN OPPORTUNITY AS ANY TO DO SO IN ProposaL 1M,

THE SUBJECT HAS A FRONTICR KIND OF QUALITY WHICH MAKES IT
EXCITING, AND THE PEOPLE INVOLVED IN ITS WORK HAVE AN ENTHUSI=

"ASM WHICH IS GENUINE AND GENERALLY CONTAGICUS.

I THANK YOU FOR YOUR TIME AND ATTENTION.
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. 82a-709. 91 ng 5Mthe Water law_in Kansus, Arno wWindscheflel, a3 actually applhic .Or 'r{;‘c “'1;‘ within :;r"ho F! z
Article 7 —APPROPRIATION OF WATER |, & (t ) “Oproxy, 7.B. A K. 171 174 (1034); 26 J.B.AK able time l]\er("ﬂ.\cr };ucl pcr?n‘:i is E”S[ i 3
FOR BENEF w Review and Bar Journal References: rates or hitying 165 (J957). e successors or assigns. sch a right decs no by
4 ICIAL USE Powers and duties of chief c:\i:Liner:‘e:f the Kansas L mmm.l% i 'Azf. DSC\’E?M o :l‘rb'dc ur{ cusnsu}\m'n.::ni]:}?"f“w;l'%r include, however, thase comEON claims - .-.L Y
BZardl2: ?:.?;ch'?gnﬁ‘é of agriculture discussed in article cancem- (10) “Ung g;. rllbgzllslzrlesmis‘rlfri%]sg;n . -T, 129 gnder which a person has not applied water L3 g BF i
Law Review and Bar Journal Beferences: TEW L. J. g‘é:{“gs?(f’l’ggg?“ﬂn permits, Mike Foust, ;eolt\\]r]nch ity of Act prior 10 (r‘.. 1957, ch. 538 di‘.cussc& in note o1 to any benc_'ﬂmln:'l us‘ﬁ wghm the pevicds of Ll‘ :
Mentinned in article concemin i Mentinned in aticle on ; - have, itand Do nd walercowrses and appepriation "% time sct out in this subsection- Lo
ol iy vl e SIS G, i e on fnd e S g\ G the Unithin i LT T o cone tey “Approgrisor” meane 278 EL AR B
' ’ U : agency suci : o sa-] S : - Lerson who has an ropriation Tight that S G
£2a-706 25 LA b= mu 4} corporations, Lawrence E. Curf- S an PP priat (15 1 .
i 70 s 82a-711. Ly, er.f:“_ mﬂgui gL E%sé 3113 (o3 ); e w Eas bern perfected fn &c‘ﬂngmmh’l“sﬂt‘bmmc‘? i
w Peview and Bar Journal References: Law Review and Bar Journal References: : ACCILETY ablie e _of Baumann ¥ mrha, 143 . Sunp. 4 -of chapter o=2 oL e Generd atutes © ] ’\‘ 3
Pu;-ce_rs and dutics af chief engineer of the Kansas Powers and duties of chief engin;reo.f the Kansas volving 2 vern- 3@'-’;"5 \:.',‘,iggic‘gﬁfiufg&jf Ei Cf.gé" dﬂ(&'ﬁffg_ 1949 and acts amendalory thereof and supple- E ! ‘” :
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Law Revi intended 3t the act, 11 KL 538, 539 to 561 (1963). all appropriation rights of earlier date that H
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re discus: i ic cern= ¢ Z Lbacs 3 Federal Law,” P . 1 S
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122 zct, unless the context indicates otherwise, the (g) “Water right” means an¥ _"eSt‘-’d right :
. foliowing words shall have the following ©F appropriation right under which a person T
- reanings: may Jawfully divert and use water- It is a
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[L. 135.:]’, ch. 350, § 1; L. 1957, ch. 539, H %thequ];;#?g:db_cfgre it. Williams v. Smrha, 192 - 135,133. 295, 307 (1%33). e ; certain plmpl:rtiy r.‘g_h\_s‘b\inder police power of 4
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stitutionality of Kansas_water appn 255 P. 2d 1015, atterney insufiicient; sppeal.  Artesian Valley Water I
Coact_cfﬁlm:-_h"; 11 l-E..L.:Ra,SQS, D'ng ‘r'oczbll'(rigsggi 82a-702. Dedication of use of water. All i ‘5. Discussed, mmugfddin exhaustive dnpiininn Conservation Assn. v, Division daf Water F.sau:m;, - '3
ostitutionality of act discussed, nstitutio 3 sl . Zansas is h - olding act constitutional; due process; underving 174 K. 212, 214, 215, 255 P. od 10135, i ¢
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K. Logan, 12 K. L. R. 303, 528 (1963 ). Hatcher's Digest, Waters §5 1, 6, 30 to 34, 63. neer or his authorized representatives shall 4. Eror to dismiss chief encineer as party before L
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g 34-2“":\?'“ F.2d .Bﬁt}ml'or | objections considered in note on walers and walercourses and chan- uf.ﬁcor? mfhls ofiice. nall t 863 77 8 CE‘BC::: 1 L. Ed od 73 i
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Weaver v. Beach Aircraft Corporation, 180 K. 224,
229, 303 P. 24 139,

5. Constitutionality of act erroneously determined
at unauthorized pretrial conference. City of Hesston
v. Smrha, 184 K. 223, 224220, 231, 336 P. 2d 428.

8. Act mentioned; declaratory judzment action to
determine water rizhts of ripariun owners,  FHuber v,
Schmidt, 158 K. 56, 38, 300 P. 2d 854.

7. Various federal and state constitutional objec-
tions consicderad and act held valid; construed; dis-
cussed.  Williams v. City of Wichita, 100 K. 2317,
26, 331, 332, 333, 334, 333, 336,
, 341, 343, 344, 343, 347, 348,
54, 355, 336, 358, 330, 362, 164,

waler rights. State, ex rel., v. Knapp, 167 K. 56,
549, 551, 532, 5535, 536, 207 P. 2d 440.

2. Purpose of statute mentioned in mandamus
action. Artesian Valley Water Conservation Assn. V.
Division of Water Resources, 174 K. 212, 213, 235
P. 2d 1015, .

3. Discussed, construed In  exhaustive opinion
holding act constitutional; due process; pnd;-;l}m_ﬁ;
ground waters,  Williams v. City of Wichita, 190 K.
317, 332, 334, 336, 344, 374 I. 2d 578.

4. Act is constitutional; nolice; vested _g:'_:‘;nls must
be recognized.  Baumann v. Smrha, 143 F. Supp.
617, 613, 619, 621, 624, 623, Afirmed: 352 U.S.
863,77 5. Ct. 98, 1 L. Ed. 2d 73.

post office as registered or certificd mail ad-
dressed to such water user at his last known
post-office address. Any such water user who
deems himself aggrieved by the order of deter-
mination with respect to his water use may
appeal 1o the district court in the manner pre-
seribed by section 24 [S$22-724] hereof. The
order of determination of the chief engineer
shall be in full force and effect from the date
of its entry in the records of his office nnless
and until its operation shall be stayed by an

kind may be acquired hereafter solely by ad-
verse use, adverse possession, or by estoppel.
[L. 1945, ch. 390, §5; L. 1957, ch. 339, § T;
June 29.]
Rescarch and Practice Aids:

Api;lic:;h‘on for permit to appropriate water for

eneficial vse, Verncn's Kansas Forms § 9%0L

Law Review and Bar Journal References:

Discussed, in 1956-57 survey of water law, Farl
B. Shuftz, 6 K. L. R. 264, 2586, 267, 270 (1957).

371

\ 2.-705 i 9 3
374 P. 2 578, ' y ciated appeal erefrom by such user in aecordance 3 2a. -Oon..Dumesh_c use _nfter June 28, :
8. “Vested right” deBaition in sulsection (d) $22-703. Water may be uppmprm‘icd P with the provisions of scction 24 T2 :_’_” 1943; informution to chief engineer. The use #
premised upon beneficial use of water and not upon : i biect to vested rvested B0y =hale of water for domestic purposes instituted sub- -1
nonuse. Williams v. City of Wichia, 190 K. 317, subject to vested rights. Subject to S fbe ap- hereof: Provided, That no such determina-  sequently to June 25, 1945, to the extont that & |
3355"?0 % 000 S S SR S R ighity 4] waterﬂ “'lt}.“f’ lthe state E:'Zin ‘p'rg_ fn pro- tion shall be deemed an adjudication of the it is heneficial, shall constitute an appropria-

9. Act is constitutionnl, notice; vested rights p_ropnnteq foF EnEaTiL /e ast ined shall 4 <hall relation between any vested right holders with  tion right. The chief engineer, however, may ¢
must be recognized. Buumann v. Smrha, 145 F. vided. Nothing in this act contained sha ; fespect to the operation or evercise of their require any person using water for any pur- :
1 ;
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tions; priorities. (@) Surface or ground walers L. 1957, ch. 539, § 26; June 20.
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ctitute ownership of such water, and apPTO- e recomized. 143 F. Supp-
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priation rizghts chall remain subject to the G17, Gl Se G5, A . 333 U.S.

principle of henefcial use. 563, 77 S Ct 96, 1 L. Ed. ad 3. :
‘he 2 3] ifT - - 3 -

71:) ‘\\};\e_.rc uses of water for different pur g24.708a. Applications for permits to
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, § 6; L. 1957, ch. 539, § 8; - , €h. o purpose of making investizab {
Research and AT §8; June 29.] diversions and delivering Hirectiv Zations of ollowing order of preference: Domestic, mu- . i
and Practice Aids: " vided herei 7 directives as pro- 4 R R i : other; fee. Any person may apply for a per-
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82..708 . surinz devices; w ; pages and other mea-
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purposes chall date from the time of the filing llmli at "i‘.ﬁt Imr.m: 03y, A0 lt‘lis 'u".;'rf‘ ':?irﬂf- i
- of the application therefor in the office of the i]m crec 'tﬁ‘clgs,.‘l'}n;w.%cﬁf:nﬂ“ ,."s" ° i
chicf engineer. The priority of the appropria- state. [L. 1657, ch. 539, § 3 June = ) ! 1.
tion rizht to use water for domestic purposes §22-708b. Same; applications to change |
chall date from the time of the flinz of the place of usc; appeal from decisions of chiel i
application therefor in the oflice of the chief engincer- Any owner of a water right may .
enginecr or from the time the user makes change the place of use. the point of diver- i
actual use of water for domestic purposes, sion, or the use made of the water. without H
whichever is earlier. losing his priority of right, provided he shall
(d) Appropriation rights in excess of the (1) apply in writing to the chief enginc.s 10r B
reasonable needs of the appropriators chall not  approval of any proposed change. (3) demon- T4 3

be allowed. (L. 1917, b 172, § 6; R. S. 1923, strate to the chief engineer that any propesed

ble and will not impair exist- ~

reasonable rules, regulati
, regulations, and standa i
Be shall deem i i S e s B
; sern nec : ; ¥ Water-user i
his duties and for Egagl]:f::ethe dxs?h{wrge ab 0 chead s D:Oozﬁjf;: o teadl&g
poses of this a ST ment of the pur- Vices at reasonable inteiv SAIAR e
servation, re-fsltsrlcnr;lmf?]?g to the control, con- full authority sl0 Jli'lzll{l:":‘ ‘:lﬂlil s SIm'H Ave
ssovaling, egelution, dlldtmsat and dijtle  WASCUSE K MRk etk
1657, e 530, 5.; ]J;bargciza of the state. [L. \v'ﬁ%\er quality i and t'; :Vﬂ!ef- u-a]ste and
,59; =99, el sich: o equire the user
822-706€h. Diversi Hizauek chedls m refor: i
I ot B L e thercof. [L. 1951, ch. 539, § 1; Ir}uﬂgdgggf
engineer. It shall be’uﬁ? ?E?mﬂ'lt by chief _ 82a-70Gd Duties of attor 3
to prevent, by divcrsionm;nr oft%r any person E[mn request of the chief cnrrinecf?'u,‘i"ﬁfff'
e 1 Shesion o othenlse, M general shall bring suit in th 4
fo e HEn sl e mothig to a person  Siate of Kansas, § e
g ate as, in courts Jent fort
Zap right to use the same, or for diction to enjoin the 331:1\(:'215‘):3;:;“' ]E'-m-
7 priation,

any person without an ag . : 2
state of Kansas to div agreement with the diversion, use of the wat
5: rert or tak . wa > waters of the state, an g
that has been released f e any water 1aste ot loss thereof. [L. 1957, ch. 53 E 55605, L 1945, ch. 350, § 7; L. 1857, ch. 539, chanee is reasona
5t
authority of the state of ;gm ﬁtoragfh under June29.] ol e § 14; June 29.] ing richts; {3) demonstrate to the chief enai-
been released from Kansas or that has 82a-7 : . that osed ¢ tes : :
5 om storaz 82a-T06e. s Notet cer that any ~d change relates h i i
agreement beh-.-erg;]thséusr;_if pursuant to an missicnerslﬁ%}msé?ffFﬁem offices :'lncl com= Ec:;sur sfltmla.[ 04.903 ) tsl:u::rclllc::tai“;zu!:‘ggpo(?‘_sila:ﬂngsc tril\nttfcs\ :S'l;tic]? i .
ernment. Upon making a“ﬁ:ﬁ federal gov-  approval of the stﬁecﬁmff’ subject the mnshm; L A . the water right relates: and (4) receive the
an unlawful diversion the chi ‘E-l’n‘flln_atmn of may establish Beld off ard of azriculture, Regenrn o Practice Aidst approval of the chief engineer with respect to i
his .authorized azents, shall :]e' engineer or secure the best prot }[C.es within this state to gateés {‘{ﬁ“ﬂ;efsga‘"‘rzrsamo' any proposed change. " The chief enzineer s
headzates, valves, or other co ‘tfﬂ%t_ that the water therein an}c)i thf;;cn to all claimants of ek st} LRRCRSEL shall approve or rcject the :-p;ﬂ.ir:a'nid:':\ for [
of any ditch, canal, condui atrolling works  vision thereof. Subj ost economical super- Law Ruview and Bar Journal Referencest change in accordance with the provisions and :
structure b » conduit, pipe, well, or state bord . oubject to the approval of the Amendment of 1957 analyzed in 1936-57 survey i i cape -
1 ¢ opened, closed, adjusted, o bord of agriculture, the chief engi o water law, Earl B. Shurtz, 8 K.L. R. 2 procedures P.cscnbed for processing original 3
tif:g a3 m::gr be necessary to SECul:E,W;f?rg:l‘; Eﬂlzl n%mint a water cor)nmission:r ?;rulenfcﬁ}]; # his 968 260 (1937). . 8 KLR 206 pplications for permission to appropriate S
erson having the prior right to i eld office so established, i ") aters ' i
et it right to its use, or the Kansas civil servi ed, in accordance with i
¢ for the purpose for which it agent in su civil service laws, who shall be his : ¢ ; db g
= upervising the distribution of waters i ' 473 s
iz’ i _ ‘ l
: ‘ :
s iod RO . L
e e e o A5
= - e L R e e e e e R 2 ip T
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82a-709 WATERS AND WATERCOURSES : :
- PPROPRIATION OF \WATER ron DENEFICIAL Usc 22.T12
water. If the chicf engincer disapproves the  Research and Practice Aids: — ———————-—-*—i_ d ll
application for change, the rights, priorities Waters and Water CoursesS=133, will will smpair a use under an existing water right  water uses involved; and nothing herein shall ¢
and duties of the applicant shall remain un- Hatcher's Digest, Waters §§ 1, 6. nor . nor pmjud.icially and unreasonably aliect the be construed to prevent the granting of per- |
chanzed. Any person considering himself C.].S. Waters § 174 cl seq. pub i public interest, the chief engineer shall ap- mits to applicants later in time on the ground {
agzrieved by an order or decision by the chief Law Review nnd Bar Journal References: prod 4 prove all applications for such use made in  that the diversions under such proposed later i
enzineer relating to his application for chanze Mentioued in article on constitutionality of water goos 3 eood faith in proper form which conlemplate  appropristions may cause the water level to : E
mzy zppeal to the district court in the manner ?5'}'\‘5125”:'{%9'”"" John Scurlock, 1 K.L.R the ~sber the utilization of water for beneficial purpose, be raised or lowered at the point of diversion |
¢ prescribed by section 24 [52a-724] hereof. [L. S 185.11053): with - i within reasonable limitations. Otherwise the of a prior appropriator, s0 long as the rights l i
5 1957, ch. 538, § 4; June 29.] CASE ANNOTATIONS chie : chief engineer shall make an order rejecting  of holders of exsting water rights can {
g suc) & such application or requiring its modification

Revisor's Note:
For L. 1957, ch. : H L
ths 415,3}13:539, § 5; which ameads an 1891

822-7092. Application for permits; con-
tents; time of filing. No person may acquire
an appropriation right to the use of waters of
the state for other than domestic purposes
without making an application to the chief
engineer for a permit to make such appro-
priation. However, any person using water
for domestic purposes subseruent to June 28,
1945, 2nd any perzon intending to use water
hereafter for domestic purposes may make
application to the chief engineer for a permit
the same as any other person. The applica-
tion shall set forth (a) the name and post-
office address of the applicant;

(b) the source from which said appropria-
tion shall be made;

{¢) thz maximom rate at which water is to
be diverted or used and the tetal annual quan-
tity of water sought;

(d) the location of the works or proposed
works for the diversion and use of the water;

(e) the estimated time for the completion
of any proposed works;

(f) the time of the first actual application
of the water to the beneficial use involved, if
there was such, and the estimated time for the
frst actual application of the water for the
benecial use proposed;

(g) if for irrization use, a description of
the land to be irdgated by designatinz the

umber of irrizable acres in each forty (40)
acre tract or fractional portion thereof;

(h) if for municipal water supply, it shall
give the present population to be served and
estimated future requirements of the city;

(i) any additional factors which may be
required by the chief enzincer.

Such application may be filed before or after
the commencement of any work in connection
with the construction, enlargement or exten-
sion of any works for the diversion, storage,
and use of water, [L. 1945, ch. 390, § 9; L.
1957, ch. 539, § 15; June 29.]
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1. Discussed in determining i cai]
un.rlf_r act to |:‘:1r.'!lmuut ?Rvm‘::l‘u;rmgsd)?ndmj;ﬁ?k
rintion users. illi i Yichi i
1512 ;‘: B0, TS el o Rl bR
. Requirement herein fiscati !

rights by Ilr\;:ir.lm.i\'e fiat. \\r"i?{j:néos.ﬁccii;i%nE 5\“[:}'::.;:
150 K. 317, 335, 340, 374 P. 2d 578.

82a-718. Same; return for correction or
completion; maps, plats, plans and drawings;
default in refiling. Upon receipt of the apl;!i:
cation it shall be the duty of the chief enzi-
neer to endorse thereon the date of its mceiﬁt
and assign a numher to- the same. If upon
examination the application is found Lo be de-
fective, inadequate or insufficient to enable
such official to determine the nature and
amount of the proposed appropriation, it sh-1l
be returned for correction or completion or
for other required information. No applica-
tion shall lose its priority of filing on account
of such defects, provided ncceptable dats,
proofs, maps, plats, plans and drawings are
filed in the office of the chief engineer within
thirty days following the date of the posting
of the return of such application or such fu-
ther time not exceeding one year as may be
given by the chief enginecr.

All maps, plats, plens and drawings shall
conform to prescribed uniform standard as to
materials, size, coloring and scale, and shall
show: (a) The source from which the pro-
posed appropriation is to be taken, () all
p_ropusud dams, dikes, reservoirs, canals, pipe
lines, power houses and other structures for
the purpose of storing, conveying or using
water for the purpose approved and their posi-
tions or courses in connection with the bound-
ary lines and comers of the lands which they
occupy. Land listed for irrization shall be
shown in government subdivisions or fractions
thereof. Default in the refiling of any appli-
cation within the time limit specified shall con-
stitute a forfeiture of priority date and the
dismissal of the application. [L. 1945, ch. 390,
§ 10; June 28.]

822-711. Same; duties of chief engineer
as to applications. If a proposed use neither

to ¢ *..
thal

to conform to the public interest to the end
that the highest public beneft and maximum
economical development may result from the
use of such water. In ascertaining whether a
roposed use will prejudicially and unreagon-
ably affect the public interest, the chicf engi-
neer shall take into consideration the area,
safe yield and recharge rate of the appropriate
water supply, the priorily of existing claims of
all persons to use the water of the approprinte
water supply, the amount of each such claim
ta use water from the appropriate walcr sup-
ply, and all other matters pertaining to such
question. \Vith regard to whether u_lar\.\lmscd
use will impair a use under an existing water
right, impairment shall include the unreason-
able aisic 5 or lowering of the static water
level or the unreasonable increase ot decrease
of the streamflow or the unreasonable deters
oration of the water quality at the water user's
point of diversion bevond a reasonable eco-
nomic limit. Any person considering Limsclf
angrieved by an order or decision by the
chief engincer relating to that person s+ appli-
cation for a permit to appropriate waler may
appeal to the district court in the manner pre-
scribed by section 24 [82a-724] hercof. [L.
1943, ch. 390, §11; L. 1957, ch. 539, § 16
June 28.]
Research and Practice Aids:
Hatchec's Digest, Waters §§ 6, 30 to 34
Law Review and Bar Journal Refercnces:
Mentioned in 1936-57 survey of water law, Earl
B. Shurtz, 6 K. L. R. 264, 263, 270 (1957).
920-711a. Same; cxpress conditions of
appropriations. It shall be an express condi-
tion of each appropriation of surface or
ground water that the right of the appro-
priator shall relate to a specific quantity of
water and that such right must allow for a
reasonable raising or lowering of the static
water level and for the reasonable inerease or
decrease of the streamflow at the appropria-
tar's point of diversion: Provided, That in
determining such reasonable raising or lower-
ing of the static water Jevel in a particular
aren, the chief engineer shall consider the eco-
nomics of diverting or pumping water for the

satished under such express conditons. [L.
1937, ch. 539, § 17; June 29.] .
Rescarch and Practice Aids:
Waters and Water Courses$133.
C.]. 5. Waters § 174 et seq.
Law Leview and Bar Journal References:
Mentioned in pole on water and watercourses
and actions to determine, estblish, and pro-
tect rights, 9 K. L. R. 85, 91 (1 i0). p
©22.712. Same; notice of approval or
disapproval of application; approval const-
tutes permit. The chief engincer shall notfy
the applicant of the approval or discpproval
of the application. Upon approving the ap-
plication the chief engincer shall authorize
the applicant to proceed with the construction
of the proposed diversion works and to pro-
ceed with all steps necessary for the appiica-
tion of the water to the approved and pro-
posed beneficial use and etherwise perfect his
proposed appropriation. The chicf engineer
may approve an application for a smaller
amount of water than requested and he may
approve an application upon such terms, con-
ditions, and limitations as he shall deem nec-
essary for the protection of the public interest.
The approval of the application by the chief
engincer, subject to the terms and conditions
thercof, upon issuan-e, constitutes a permit to
procced with construction of diversion or other
authorized works and with the diversion and
use of water in accordance with the terms and
conditions of his permit and no common-law
clnimant without a vested right, or other per-
son awithout a vested right, a prior appropria-
tion right, or an carlier permit shall prevent,
restrain, or enjoin an applicant from pro -
ing in accordance with the terms and condi-
tions of his permit or from diminishing the
water supply. (L. 1945, ch. 390, § 12; L. 1857,
ch. 539, § 18; June 26.]
Research and Practice Aids:
Hatcher's Digest, Wates §§1, 6.
CASE ANNOTATIONS
1. Discusssed in determining remedies available
under act to common law claimants and appro-
priation users.  Williams v. Citv of Wichita, 150 K.
317, 335, 337, 338, 310, 353, 374 P. 2d 578,
8. Act is constitutional; notice; vested rizhts must
Le recognized. Baumann v. Sintha, 145 F. Supp.
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82a-713 WATERS AND WATERCOURSES
617, 618, 610, €24, £25. Affirmed: 332 U.S. 863,

77 8. Ct 95, 1 L. Ed. 2d 73,
3. 2l court will refuse to determine (F
watee until state court make:
5

rap-

£22-713. Same; limiting time for perfec-
tion of appropriation; extension. The chief
engineer shall limit the time for the perfecting
of an appropration to a reasomable period
within which the proposed works can be
completed by expeditious procedure, and he
shall for good cause shown by the applicant
allow an extension of time. [L. 1915, ¢h. 390,
§ 13; June 28.] i

82a-7T14. Same; notice of completion of
works; certificate of appropriation; recorda-
tion. Upon the completion of the construction
of the works and the actual application of
water to the proposed beneficial use within
the time allowed, the applicant shall notify
the chief engincer to that effect. The chief
enginesr or his duly authorized representative
shall then examine and inspect the appropria-
Hon diversion works and, if it is determined
that the appropriation diversion works have
been completed and the appropriation right
perfected, in conformity with the approved
application and plans, the chief engineer shall
issue a certificate of appropriation ‘in_dupli-
cate. The orizinal of such certificate shall be
sent too the applicant and shall be recorded
with the register of deeds in the county or
counties wherein the point of diversion is
located as other instruraeats affecting real
estate, and the dup ¢ shall be made a
matter of record in the office of the chief
engineer. [L. 1945, ch. 390, §14; L. 1957,
ch. 539, §20; June 29.]
Research and Practice Aids:

Notice and pmof of completion of works, Ver-

non's Kansas Forms § 9802,

824-7153. Sume; validation of certain ap-
plications. All applications for the appropria-
tion of water to benelicial use as filed with
the chief engineer, subsequent to May 5.
1941, and all processing, proceedings and
certificates pertaining thereto are validated to
same extent as if filed after the effective date
of this act, but with priorities as of the dates
of Flinz of applications. All subseeuent proc-
essing of such applications as are still pendinz
and undetermined shall be further considered
and processed as provided in this act. [L.
1915, ch. 390, § 15; June 28.]

822-716. Common-law claimants; action
for compensation; injunctions. If any appro-

priatiop, or the construction and operation of
authorized diversion works resulls in an injury
to anv common-law claimant, such person
shall be entitled to due compensation in a
suitable action al law against the appropriator
for damages proved for any property taken.
Any person with a valid water right or permit
to divert and use water may restrain or enjoin
in any court of competent jurisdiction a sub-
sequent diversion by a common-law claimant
without vested rights without first condemning
those common-law rights. An appropriator
shall have the right lo injunclive relief to
protect his prior right of beneficial use as
against use by an appropriator with a later
priority of right. [L. 1945, ch. 390, §16; L.
1957, ch. 539, § 21; June 29.]

Research and Practice Aids:

Hatcher’s Digest, Waters §§1, 6, 30 to 34.
Law Review and Bar Journal References:

Case in annctaticn No. 2 below mentioned and
case in annotation No. 1 below anulyzed in
note on waters and watercourses and con-
stitutinnality of Kansas water appropriaton
act of 1915, 11 K.L.I. 538, 539 to 561
(1963).

Cited in discussing modification or abolition of
certain praperty rights under police power of
state, Robert 1. Guenthner, 15 K. I. R 340,
362 (1967).

CASE ANNOTATIONS

1. Discussed in determining remedies available
under act to comwmnon law claimants and appro-
pristion users, Williams v. City of Wichita, 190 K.
317, 335, 337, 328, 340, 341, 346, 335, 380, 37t
P. 2d 578,

2. Act is constitutional; notice; vesled rights must
hs:_rr:m::nizr.-d, Baumann v. Smuha, 143 F. Supp.
617, G15, 619, 623, 624, 625. Allirmed: 332 U.S.
863, 77 S. Ct 96, 1 L. Ed. 2d 73.

3. Federal court will refuse to delermine prop-
erty rights in water until stite court makes deter-
mination under statute.  Williams v. City of Wichita,
Kanpsas, 279 F. 2d 375, 377.

82a-717. [L. 1945, ch. 390, §17; Re-
pealed, L. 1957, ch. 539, § 26; June 29.]

CASE ANNOTATIONS

1. Discusssed in determining remedies available
under act to common law claimants and appropria-
tion users.  Williams v, City of Wichita, 190 K. 317,
335, 333, 374 P. 2d 578.

823-717a. Diversions by common-law
claimants and others; injunclions. No com-
mon-law claimant without a vested right, or
other person without a vested right, a prior
appropriation right, or an earlicr permit shall
divert or threaten to divert water if such diver-
sion or threatened diversion impairs or would
impair any vested right, appropriation right,
or right under a permit to appropriate water.
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APPROPRIATION OF WATER FOR DBryerician Use
AR

any common-law claimant with a vested
nacht, or cther person with a vested right, a
prior appropriation: right, or an carlier permit
may divert water in accordance w h any such
right or permit although such diversion or use
thereunder conflicts with the diversion, use,
proposed diversion, or proposed use mﬂdf: or
proposed by a comimon-law claimant who does
not have a vested right, of other person who
does not have a vesied right, a prior appro-

an order determining whether such water
right shall be held abandoned and tnrmm;lz“d
and shall notify the holder of the water rizit
as to the contents of such order by registered
or certified mail sent to the last known address
of the halder of the water right. ]
The verified report of the clngf‘en'gmeer or
his authorized representative shall be prima
facie evidence of the abandonment and ter-
mination of any water richt. Any (:-EC_] ::nﬂcr
otion right or an carlier pemit. More- orﬂ.er1 of the chief engineer d'_;c.:mvz‘.;;m‘;
gver anv common-luw claimant with a vested -.:b::nmiquclur ln:a{d ul:;_nnmaql:ﬁ? F’p :nf}m-nA{hc
t, or i ed i o orce cfcet fros
iz 1 reon wilh a vested might, o right shail bean lu E rom 1
right, or other person d right, a  miZut 5B R iy of hté glhce
i iati ig! 1i it~ date of its entry in the yecorcs
richt, or an carier pe Iy . : S 0
Gl £ 1 d until its operation shall be stay ed
i e- unless and uniii 1is GPET )
may restrain or enjoin in any court oL comp ,
tent jurisdiction any divcrsion]or proposeg by :;n :.1;_rpealdlhclrili'rgn‘.lbﬁr?};;?}]-:Llf;sr:n%rdtzlz
iversi i i g i ir such or decisions decianng abs i 3
diversion that impairs or would impair su dec : ! : t
ht in the event that any such diversion or mination may be taken by the holder of the
e “diversion i a is th ed water right in the manner rescribed by sec-
proposed diversion is mace or is 1t hreatene ;\". T e b 1o Dyimee
r 3, imant, or ion 24 |5da-ik- 'eot. . 1849, = =
to be made by any common-law claimant, 2 ereof. | 5
other person who does not have a vested right,  § 195 L. 1957, ch. 539, §23; June 29.]
a prior appropriation right, or an enrhe]r Per-  Research and Practice Aids: o
i . 1957, ch. 539, §19; June 29. Waters and Water CoursesG=151.
ity [t TRk e 3180 C.1.5. Waters §§ 168, 183

nd Practice Aidss
Res"c\?;frﬁnﬂﬂﬂywﬂlﬁfC'—‘U"S"Sbss- §2.-719. Distribution of water accord-
Hatcher's Digest, Waters §9 1, 6, 30 to 34 ing to decree of court. \Whenever the rights
C.].8. Waters § 65, for the use of waters of the state shall have
£24-718. Abandonment of water rights; been adjudicated by any court, the _dm]_
cocedure; appeals. All appropriations of of waler resources with the :uda of 1ts’ c.
water must be for some beneficial purpose.  engineer .'1'nd other o:“ﬁce_rs ;mr Cm}}]ﬂ:U)‘L:b;
Every water right of every kind shall be shall aid in the dwtr:bnlun{‘; o _[slus_. ‘?1_? E"e
deerned abandoned and shall terminate wicen according to such decree an d;m:; ish’l-"l;.r
without due and sufficient cause 1o lawful, the water ameng the several “c‘dcshc-,\ﬁl“:‘h\e-s
benehicial use is henceforth made of water users pursuant to the decree; ;l}'l sh_ r::-ﬂ
under such right for three (3) successive the power to open, closcﬁor a:l%fxs‘t, l\ 3] o,
vears. Before any water right shall be de- gates and rcgulate th:: zontra’ mtf‘\“;ne i
clared abandoned and terminated the user any ditch or stmctu?: nrdmusg 1;111:.1&& 0
shall be notified in writing by the chicf engl; be ?Pc?neqd],:ed:s%(}séig:;?itgn :? ﬂngwater o
a aiven an opportunity to appear at  as 0 mare ¢ t 2
Zcézs?:x;lat;:i Llime anﬁ‘*plnce and shc}w cause conl’ornnl‘_.;_\'\'mth t}r]e dccg%e?. [L. ]298)'] ch. 206,
whe Iis water right should not be declared  §2; L. 1945, ch. 350, § 20; Jumne 28.
abandoned and terminated. o Revisor's Note:
Such notice shall contain the following in- Transferred from 74-509c.
formation in add:‘}lion to the tifn‘:;: and ?h]c‘?‘ ﬁt CASE ANNOTATIONS
hearing: (1) A description of the water o . ! s ter resouross
in que}tim(a; {2) the substantial Jocalion of the hnsl'non's:&ﬁf;ﬁ‘é- state. d‘:mi\:rgmo“fn e R
point of diversion; (3) the general description & "L el v, Board of Agrieulture, 155 K. &03,
of the Jands or places where such waters were  g10, 613, 14, 149 P. 2d 604
used; (4) a statement that unless due and $720.720. Spme; cectified copies of de
«uReient cause be shown the water right wl% crcc-s'.l The c]er{: of,:m'_.' g el s e
be -hc]d ahandoned a?d l.crmnéatcdc.ergggd which a decrce shall be made fixing the rig::[lts
niotice may L served by ;r]e[llstlere : 0(1'30) days Dertaining to ditches or water users to wa{er.
mail and shall be poster 21 °1° 21 be shail within ten days after such decree shall
befors the date of the hogring nnd] Shf, 1d - have been entered, forward to the chief engi-
cont to the Tast known addeess 0/ 8 SN, neer of the division of water resources, by

-t water richt. The chief engineer shall, T : . .
:'. E:?ii s\i:::\?{ﬁd) days after such hearing make registered mail, a certified capy of such decree.
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: - 18933, ch. 2 " i URS ] . i -
? June 25 08, § 4; L. 1845, ch. 390, §21; thori L MMM ACTIVITIES 0§22-302 \ \I .
3 Revisor's Note: ’ ’ orized by this act P 1l & 1s sha ; ‘_'—"4——‘,“__———?-#,_' 1
: Notes & s th4 ‘ i o ppeals shall be tried by th -ith- i H
= ok P, e P Sk T i by e corty e STt E S, G I
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Water Quality Management Planning in Kansas

by Donald Snethen, P.E. and Gerald A. Stoltenberg, P.E.

With the 1972 amendments to the Federal Water Pollution Comtrol Act,
this nation embarked on a massive program to eliminate the discharge of
pollutants into the nation's waters by 1985, This act is probably the
most complicated and comprehensive piece of environmental legislation
evér written and, as such, is subject to numerous interpretations. The
sections which mandate water quality management planning are of particular

interest in this paper.

The act has three sections which specifically refer to water quality
management planning, these being Sections 201, 208 and 303(e). Section
201 refers to facility or "hardware" planning for publicly owned waste
treatment systems. This section also provides for the allocation of grants
for the construction of publicly owned treatment works. Simply stated,
Section 208 is "for the purpose of encou}aging and facilitating the develop-
ment and implementation of areawide treatment management plans." Sect;on
303(e) requires that each state have a continuing planning process which
results in water quality management plams which (a) establish effluent
limitations and schedule; of compliance, (b) incorporate elements of area-
wide management plans, (c) establish total maximum daily pollutant loads
as required, (d) establish procedures for revision, (e) provide
authority for intergovernmental cooperatiom, (£) result in the implemen=-
tation of revised or new water quality standards, (g) controls the dis-
position of all residual waste from any water treatment processing, and
(h) provides an inventory and ranking, in order of priority, of needs for

construction of waste treatment works.

As previously mentioned, the complex nature of this act leads to
numerous interpretations. Section 208 is an excellent example of this
problem. The U. S. Envirommental Protection Agency first interpreted
Section 208 as being applicable only to regional areas having complex
water quality management problems occurring as a result of concentrated
urban and industrial activities. The Natural Resources Defense Council
téok exception to this interpretation and brought suit against the EPA.
On June 5, 1975, the U. S. District Court upheld the position of the
plaintiffs and ordered that Section 208 is applicable to all areas of a

state.

The regulations resulting from this action were published November 28,
1975 and started a one hundred-fifty day time clock requiring the following
actions; (a) identify areas having complex water quality management problems,
(b) designate any additionad regional Section 208 Water Quality Management
Planning Areas, and (c) revise the State Continuing Planning Process to
Incorporate the Section 208 planning elements in the State Water Quality

Management Plan.

The Kansas Department of Health and Environment analyzed the pollutiom
problems of the State and determined that the only areas having complex
water quality management problems were the metropolitan areas of Kansas City,
Topeka and Wichita. The Kansas City area haﬁ been previously designated
as a Section 208 Water Quality Management Planning Area. Officials of Topeka
and Wichita did not actively pursue the designation issue, and these areas
were not designated. At this time, the Kansas City Metropolitan area is

the only designated Section 208 planning area in the State. Section 208 Water



Quality Management Planning for the remainder of the State is the responsi-
bility of the Kamsas Department of Health and Environment. The State
Continuing Planning Process required under Section 303(e) was revised
within the specified time frame, and U. S. Environmental Protection Agency

approval has been recelved.

To satisfactorily incorporate Section 208 into the State Water Quality
Management Plan the following elements must be addressed; (a) agricultural
non-point source pollution, (b) mine related pollutiom, (c) construction
activity related pollution, (d) salt water intrusions, (e) residual waste
disposal, and (f) surface and underground disposal of pollutants. It is
obvious that the development and implementation of management programs for
control of these pollutant sources must be done cautiously and only after
an objective analysis has been completed. Unfortunately, the time for an
objective analysis 1s limited, - State Water Quality Management Plans must
be submitted to the U. S. Environmental Protection Agency by November 1,

1978.

Because of the complex and comprehensive nature of this planning effort,
the State Continuing Planning P;ocess has been specifically designed to
ensure a coordinated statewide analysis through an interagency planning
committee, while permitting regional flexibility in the development of
implementation programs and policies. In general, the planning process
is designed to, (a) identify water pollution problems, (b) identify a
series of alternative solutioms to each problem, including the econoﬁic

and environmental impact, (c) test the political and social feasibility

of each alternative, and (d) seek a legislative mandate for implementation

of the plan.

Functional planning will be conducted by a Technical Planning Cosmittee
composed of the Advisory Commission on Environment, Department of Health and
Eqvironment, Division of State Planning and Research, Division of Water
Resources, Kansas Forestry, Fish and Game Commission, Kansas Geological
Survey, Kansas State University, Kansas Water Resources Board, Ransas
University, State Conservation Commission, U.S.D.A. Soil Comservation
Service, Kansas Association of Counties, Kansas Association of Regiomal
Planning Commissions, and League of Kamsas Municipalities. This committee

i Tesponsible for the development of technical sclutionms.

Policy evaluation and review will be performed by a Planning and Policy
Advisury-CummittEE. This committee is composed of two éeparate units. Ome
unit is made up of representatives of state and federal agencies, which ad-
minister programs which may be affected by the Water Quality Management
Plan. The function of this unit is to see that all programs are properly
addressed by the plan. The membership of the other unit conmsists of
thirty local officials or their'representatives. Membership on this
comnmittee is being selected through nominations submitted by Regional
Planning Commissions throughout the State. The local government unit
will be asked to evaluate the political and social feasibility of
various alternatives developed throughout the planning peried. A signi-
ficant public participation effort is anticipated in order to inform
citizens of the potential impacts of the plan and to promote local
policy guidance. This effort will comsist of public meetings, hearings,

widespread distribution of interim plsamning outputs, and a periodic



.etter. Overall planning coordination and timing will be provided by
an Executive Committee consisting of the Division of Environment, the Kan-

sas Water Resources Board, and the Division of State Planning and Research.

The overall planning effort will be oriented toward identification of
implementation mechanisms, more than identification of detailed techniéal
solutions. One major goal of the of the effort will be to examine all water
quality management areas in light of existing regulatory structures to
determine areas of need for policy, regulatory; or legislative changes. Signi-
ficant areas of concern include erosion control, grcundwater protection,
water and wastewater aspects of suburban development, and hazardous wastes.
The identification of needed long term management and funding mechanisms
for environmental protection will also be given consideration. Spinoff
benefits from the 208 planning program may include the establishment of a
common data base for state resource management planning and an interagency

framework for policy coordination.

In order to provide for final implementation of programs, the Water
Quality Management Plan will be oriented toward presentation to the Governor
and Legislature. The planning effort will seek to identify water quality
goals and standards which are attainable under the foreseeable water and
land resource constraints in Kansas. Reasonable alternatives will be
presented for regulatory and management structures which the Legislature
can use to select a course for final implementation schemes. Policy

alternatives will be developed through the Policy Advisory Committee

and through meetings with local officials intended to test the feasibility

of implementation prior to alternative prioritization.

The plan documents will be submitted to the U. S. Environmental Protection
Agency on or before November 1, 1978, and subsequently presented to the
Legislature during the January, 1579 session. If administratively feasible
and desirable, portions to the plan may be encompassed as a water qualitcy
management segment of the existing State Water Plan, the official water
resources planning document for the state. An alternative strategy would
be to develop the plan as a part of a parallel document which might
become & State Environmental Plan. Under either approach, pertinent information
for establishment of implementation programs would be available for legis—

lative review annually.

An important concept to remember is that while the ﬁacer Quality
Management Plan is the result of a federal mandate, certain benefits
to the state can be realized. If properly approached, this planning
effort can result in the strengthening of State and Local government
authority and responsibility for environmental management. It is
believed that the planning prccéss as designed will permit and facilitate
the implementation of environmental management programs tailored
to the needs of our state as opposed to thes implementation of programs

designed and mandated by the U. S. Environmental Protection Agency.

Comments and questions regarding the Kansas Water Quality Management
Plan should be directed to the Kansas Department of Health and Environmeat;

Water Quality Planning and Surveillance Section, Topeka, Kansas 66620.



B

to the

June 22, 1976 8
Presentation of the State Continuing Planning Process
Joint Legislative Committee on Energy and Natural Resources
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1. Water Quality Management Planning, Division of Enviromment
Requirement of the Law
Application to Kansas
2. Continuing Planning Process
3. Committee Structures & Functions
Technical Planning Committee
Planning and Policy Advisory Committee
Executive Committee
4, Time Schedule for Planning
5. Planning Responsibilities
6. Potential Impacts of the Plan
7. Plan Formulation-

8. Implementation

9. Other Agency Involvement, Division of Planning & Research
Kansas Water Resources Board

Figure 1-A. Major River Basins of Kansas

Figure 1-B. Regional Planning Commission Boundaries and
: Status of 208 Designation
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Elements of Public Participation Program

Full-time coordinator

Advisory Commission en Enviromment
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Policy Advisory Committec

Regional information meetings for local officials
- coordinated with Regional Planning Commissions
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=

Public information meetings coordinated with KSU
Cooperative Extension Service

Information depositéries
~ Regional Planning Commissions
- KDHE District Offices

208 Newsletter .

Public hearings
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State Historical Society
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Department of Agriculture
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.U. 8. Geological Survey

U. 8. Environmental Protection Agency
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selected from nominations submitted by Regional

Fish and Wildlife Service
LOCAL GOVERMMENT UNIT

Planning Commissions.

5.

U. 5. D. A. Farmers Home Administration
v.

30 local officials or their representatives

« B. D. A. Agricultural Stabilization and Conservation Service
‘Department of Housing and Urban Development
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208 Tlan Contents

Major Topics

__"Planning Ele%cnts

*Water Quality Standards/Water
Quality Goals

—Assessment of WQ standards attain-
ment, revisions needed
-Alternate WQ goals

*Point Source Management
*Municipal
*Industrial
*Agricultural

-Update inventories
-Assessment of quality effects
-Definition of service areas
~Wasteloads, treatment needs
—Cost estimates

*Urban and Industrial Stormwater
Management

—Assessment of quality effects
=Analysis of magnitude ang corrective
measures
~Performance criteris for new systems

*Residual Waste Management
*Municipal sludges
*Industrial sludges L
*Agricultural solids
*Solid waste Programs
*Hazardous waste Programs

T R gt o

=Identification of disposal methods
and sites

-Assessment of quality effects

~Remedial needs analysis

~Design or performance criteria for

new disposal areas

*Nonpoint Source Managencnt
sApricultural sediment,
runof f
*Mineral intrusion ;
*Mine drainage ¥
*Irrigation
*Construction erosion
*Groundwater problems

~Update inventories

~Assessment of quality effects
~Wasteloads, corrective needs

—Identification of "Best Management
Practices"

=Cost estimates

*Institutional Assessment and
Management :
*Legal capabilities and needs
*Financial capabilities and
needs z

*Management capabilities and
needs

=Analysis of existing legal, finan-
cial, and management capabilities

=Analysis of nceds to implerent the
plan
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TOPIC

GRICULTURAL RUNOFF
NERAL INTRUSION
NE DRAINAGE

RIGATION '

NSTRUCTION EROSION

DUNDWATER MANAGEMENT
QUALITY PROBLEMS

TITUTIONAL ASSESSMENT
NOMIC,ENVIRONMENTAL &

1AL IMPACT
IDUAL WASTE MANAGEMEN_T

BDLoFUINOIBILT T TES

AGENCY

STATE CONSERVATION COMMISSION .’

KANSAS STATE UNIVERSITY
SOIL CONSERVATION SERVICE

K&. WATER RESOURCES BOARD
KANSAS GEOLOGICAL SURVEY
U.S. GEOLOGICAL SURVEY

KS. DEPT. OF HEALTH & ENVIRON.
KANSAS GEOLOGICAL SURVEY
U.S. GEOLOGICAL SURVEY

KANSAS STATE UNIVERSITY
KS. WATER RESOURCES BOARD

KS.DEPT. OF HEALTH & ENVIRON.
SOIL CONSERVATION SERVICE

DEPARTMENT OF TRANSPORTATION

CORPS OF ENGINEERS

KS. WATER RESOURCES BOARD
DIVISION OF WATER RESOURCES
KANSAS GEOLOGICAL SURVEY

PLANNING & RESEARCH
TECHNICAL PLANNING COMMITTEE

KS.DEPT. OF HEALTH & ENVIRON.
UNIVERSITY OF KANSAS
KANSAS STATE UNIVERSITY

COSTS TO MEET GOALS OF 92-500

CATEGORY CAPITAL COST
BILLION §$
MUNICIPAL WASTE
TREATMENT 2.09
URBAN STORMWATER  2.40
INDUSTRIAL WASTE
TREATMENT .60
FEEDLOTS .002
RURAL RUNOFF 1.50
CONSTRUCTION
MINE DRAINAGE (ee-4
TOTAL 7.60

%

ed
31

21
.03

20

x

0 &M
MILLION &

(04
120

9.3
13
2352
26
3
494



TY4I2INANW

INIWIVIYHL 31SVm

% 02
440NNy
Tvyny

dILVMINY0OLS NVEdN

=
> =
w O
-1
i
m > o=
il =5 iZ
. = .. 2 m
o & m w =z
=
o O - 23
1 |
L
9=10=/b

STATE OF KANSAS

208 Planning Alternative Analysis Process

1. Alternative solutions developed by the major planning agencies will be analyzed considering factors of
environmental benefit, economic impact, and political or social acceptability, as shown conceptually below:

Environ- ; 5
BMP or Economie Political
Cadory | Jeemlenl nu meae’ hceepa.  Reommended  p
ategory Capability QAL {+) or (-) bility
Alt. 1 % $ - ¥
Agricultural 2 L% 3 + Best Mandatory # ——
Runoff 3 % $ = ' #
4 %o 3 + Best Voluntary R
Municipal Alt. 1 % $ + #
Waste 2 %o 3 + Best Mandatory # o——
Treatment 3 % $ - #
Mineral Alt. 1 %o & + Best Mandatory # _-;._J
Intrusion 2 o § - #
3 % $ #
XXX YYY

2. The total of control programs chosen must he within projected avaflable resources in two categories:
1) Federal construction grant money; 2) State, local, and private money,

3. The total commitment of resources for control programs chosen must be within that which the state economy
will bear, This will he a legislative determination hased on plan recommendations and national input factors
such as artificlal pricing systems and subsidies.

Yield
Attain-

able
Water
Quality
Stan-
.dards
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_ EXAMPLE |
208 ALTERNATIVE AMALYSIS PROCESS

MUNICIPAL WASTE TREATMENT

ENVIRON. | ECONOMIC POLITICAL
TERMNATIVE BENEFIT IMPACT ACCEPT
77-SECONDARY TREATMENT 2% $ .68 7
33 REQUIREMENTS Y
~ INCLUDES STORMWATER 3% $ 458 7
5 REQUIREMENTS 5% 7 7
I”
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525 4
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