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July 12, 1976
" Morning Session

Proposal No. 26 - Natural Gas

The Vice-Chairman called the meéting to order and noted that the Chairman would
be delayed. He then introduced Representative Keith Farrar, who spoke from prepared
statements. (See Attachments 1 and 2.)

Representative Farrar indicated that the price of natural gas at the wellhead
varies from 14¢-25¢ per mcf; the price from a hookup on a gathering line varies from 35¢
to over $1.00 per mcf. He estimated that less than two percent of the total natural gas
available is used for irrigation fuel. Representative Farrar cited figures from a KSU
Extension Service publication by Roy Bogle, entitled "Impact of Natural Gas Curtailment
on Segments of Kansas Agriculture."




In response to a question, Representative Farrar noted that Kansas-Nebraska
Natural Gas Company estimates that 80 percent of the irrigation pumps in their area
are fueled by natural gas. KSU estimates that 65 percent of all irrigators in Kansas
use natural gas as fuel; however, this figure may not include irrvigation activities on
land with its own natural gas.

In response to a question, Representative Farrar indicated that, in his opinion,
the price of natural gas purchased from Panhandle Eastern had increased due to the in-
creased cost to the producer when buying gas in areas other than the Hugoton Field.

A Committee member inquired about the obligation of a pipeline company to supply
gas to the property owner, where a gathering line passes across the property. In Rep-
resentative Farrar's view, the pipeline company should supply gas, since the property
owner incurs costs in maintaining cropland above the pipeline. Representative Farrar
noted that he is referring to all pipelines, not just gathering lines.

A Committee member asked whether Kansas law can affect any gas under juris-
diction of the FPG. Representative Farrar indicated that the FPC is conducting hear-
ings on priority of use for irrigation.

Representative Farrar pointed cut that the multiplier effect of using natural
gas as fuel for irrigation pumps is greater than for natural gas used as a manufacturing
fuel.

A Committee member pointed out that under H.B. 3032, if an irrigator requests
natural gas from a gathering line, and only enough gas was being produced to satisfy
the irrigator, then that irrigator would get priority. Representative Farrar noted
that the KCC should have some discretion in such cases.

The Vice-Chairman then introduced Mr. Lamar Weaver, Director of the Kansas
Energy Office. Mr. Weaver spoke from a prepared statement, appended as Attachment 3.
Mr. Weaver indicated that he supports a high priority for irrigation, and applauds the
"E] Paso' court decision, which upheld the priority of irrigation just under domestic
use. :

Representative Farrar then turned to a statment on sub-surface zones, appended
as Attachment 2. He noted that H.B. 3038 reflects California law, although the details
may not be transferable to Kansas. He pointed out the difference between a contract to
purchase an automobile and a contract to develop land for minerals. In the latter
case the royalty owner assumes that the land will in fact be developed; too often, only
the cheapest horizons are tapped. H.B. 3038, in Representative Farrar's view, proposes
a method to encourage such development.

Afternoon Session

" Proposal No. 28 - Child Custody Issues

The Chajirman introduced Judge Michael Barbara of the 3rd Judicial District. 1In
response to a gquestion the judge indicated that the courts could use more discretion
in terms of placing a child with other than his natural parent. He noted that under
present law, a natural parent must be declared unfit before custody may be removed from
the natural parent. The judge noted that in a typical case, the grandparent may have
actual physical custody of a child for several years and then the natural mother decides
she wants the child back; unless the court finds the mother unfit, under present law
the child must go to the mother. This creates a traumatic experience for the child in
the terms of readjustment. The judge noted that the court must use the "parental
preference" rule in these sorts of cases. In the judge's opinion, the court could be
given some leeway to hear evidence (for example, concerning why the child was with the

. grandparents for several years) so "parental preference" would not always be the rule.
Constitutional rights are rarely involved in such cases, the judge emphasized. '

In response to a question about H.B. 2909 as passed by the Senate, the judge
noted that a third party is usually not a respondent except in habeas corpus, which is
rarely involved in divorce cases. He thought that page 3 of the bill, lines 12 to 16
would create problems. The judge noted that under the facts of Irwin v. Trwin (211k.1;
505 P2d 634), the criteria in lines 16-29 of page 3 would not be reached. 1In Irwin, the
Kansas Supreme Court affirmed that a finding of unfitness is necessary to supplant the
preference for a natural parent. The judge said that if the grandparent had custody of
the children for several years and then the natural father took the children from the
grandparents, the grandparents would have no legal standing other than as friends of the
court. Such grandparents would not be a party of a divorce action.




In response to a question, Judge Barbara noted anyone who has actual physical
custody of children would probably be heard by the court in some way under existing law.
The Judge pointed out that unless lines 12 through 16 of page 3 of H.B. 2909 were re-
stricted to persons with physical custody, court dockets might be cluttered.

In response to a question,-the judge said the person who wants custody should
have the burden of proof that such custody would be in the best interest of the child;
the court would still examine the situation. He noted that ''parental preference" fore-
closes the court from determining how persons with custody got custody.

In response to a question, the judge indicated that lines 16-29 would have in-
dicated that the court should look into who has custody, how they got it, how long they
have had it, etc. He noted that the first criteria (the length of time that such child
has been under the actual care and control of any person other than a parent and circum-
stances relating thereto) could be interpreted as a factor involved in unfitness, which
would then remain in case law. The judge said that if the legislature wants to depart
from the "parental preference" standard, such intent should be spelled out in legislation.

The judge responded to another question by noting that if voluntary consent to
custody is required, a parent who later asserts custody should be required to prove that
such change in custody is in the best interest of the child. This, the judge thought,
would get away from the fitness question.

The judge thought that a third party should have standing in part if such party
had custody by other than illegal means for some period of time. The sixth criteria
listed in the bill should be considered in such cases. The sixth criteria would not be
relevant to the choice between parents for any period. 1In other words, if in any case
involving custody a third party has physical custody, the six criteria listed in H.B. 2909
(as passed by the Senate) would automatically be brought into play, notwithstanding a
finding of unfitness.

The judge noted that the District Court does not have the facilities that are
available to Juvenile Court; District Courts must often rely on SRS staff for home
studies in custody cases.

In closing, the judge noted that the fact that one day of actual physical
custody should be sufficient to give standing to that third party in a custody case.
A two vear time limitation would seem to be too long.

The Chairman then introduced Mr. Mike Friesin, who referred to a Ceclorado
statute which specifies that the court should consider the best interest of the child.
Mr. Friesin indicated “hat this was a very simple statute, and that Kansas should examine
Colorado's experience under this statute. :

Mr. Friesin noted that if a nuclear family is altered to the extent that a
third party is helping to support the children, and then a natural parent dies, the court
should consider the child's interest in awarding custody. He cited an example where a
mother has raised her children, absent the father, and then the mother dies. In one
such case with which Mr. Friesin was familiar, the father asserted a claim on the children
after many years of absence, and took only 1 of 2 children. 1In such case, Mr. Friesin
noted that the court presently can do nothing.

Staff distributed copies of a memorandum concerning the development of case
law on child custody. See Attachment &.

After some discussion, Representative Brewster moved that a draft bill be pre-
pared so that, in any third party custody action subsequent to divorce (with no minimum
time after the divorce), a person who has had actual physical custedy (for no specified
period of time) by other than illegal means must initiate a custody action in court.

_ } ) When such action was filed, the criteria for
awarding custody should include, but not be limited to, the six criteria listed in the
Senate version of H.B. 2909. Representative Martin seconded the motion, which then
carried. .
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July 13, 1976
Morning Session

Proposal No. 26 - Natural Gas

The Chairman introduced Mr. Dale Stucky of the SW Kansas Royalty Owners'
Association. Mr. Stucky indicated that he had represented the Association since 1948.

Mr. Stucky noted that the jurisdiction of the FPC as specified in the Natural
Gas Act extends to three areas - sale of natural gas for resale in interstate commerce;
natural gas companies; and transportation of natural gas for interstate commerce. He
indicated that this jurisdiction has been upheld by the U.5. Supreme Court on a number
of occasions.

Mr. Stucky then reviewed a history of litigation brought by the Royalty Owners'
Association, and cases through which the FPC inquired jurisdiction over the Hugoton
Field. He cited Mobil 0il v. FPC (463 F2d 256), which upheld FPC jurisdiction over
natural gas companies. 1In his view this case precluded the royalty owners frem exercising
their common law property rights. According to Mr. Stucky, the FPC has no jurisdiction
over natural gas leases.

Mr. Stucky cited the example of Panhandle Eastern which created a wholly owned
subsidiary (the Hugoton Production Company) to which Panhandle then assigned all of
Panhandle’s undeveloped natural gas leases. This had the effect of taking those leases
out of interstate commerce, and the U.S. Supreme Court upheld this method of removing
the leases from the FPC;s jurisdiction.

Mr. Stucky noted that he was relunctant to discuss constitutional issues until
they are raised.

Mr. Stucky cited the case Rogers v. Westhoma 0il (291 F2d 726, (1961)). This
case had the effect of releasing lower horizons from existing development leases, and
would seem to be relevant to H.B. 3038.

Mr. Stucky pointed out that Hugoton is a shallow field; most of producing
horizons are above sea level. The deeper horizons by and large have not been explored;
in his view, the producers are using the income from existing production to support
drilling elsewhere. Thus, Hugoton leases are being held for speculative purposes.
However, the "implied covenent'" doctrine holds that a lease cannot be held from purely
speculative purposes, but must be developed for the mutual benefit of both lessor and
lessee. Mr. Stucky said that one way of stopping such speculation is to file a suit
claiming that the implied covenant has been violated. But to win such a case requires
evidence that the "reasonable and prudent' operator would in fact drill deep.

Mr. Stucky then distributed a proposed amendment to H.B. 3038 (see attachment 5).
He noted that if the proposed amendments were adopted, H.B. 3038 would be immune from
attack on constitutional grounds. He cited Merrill, Implied Covenants, Section 212,

dtates are: Kentucky, Michigan, Nebraska, Arkansas, Iowa, Virginia, Texas, Arizona and
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/- Indiana.

According to Mr. Stucky, this amendment would require the plaintiff to prove
that the existing lease is more than 20 years old, and at the time the suit was brought
there was no production from lower horizons. These conditions would create an evidentiary
presumption of a breach of implied convenant; such presumption could be rebutted by
lessee's evidence of "reasonable diligence for the common benefit'" of both lessor and
lessee.

Mr. Stucky cited the case of a Texas rancher with a 50-year lease which has
currently expired. Such lease was with Gulf 0il which sold the gas to the community
of El Paso, Texas. The FPC has stated that Gulf cannot abandon the sale of this gas
once begun; the FPC has also ruled that the rancher's gas must stay in interstate' com-
merce, although he (the landowner) could renegotiate the lease. Mr. Stucky pointed
out that presently this case is in Fifth Circuit courts.

Mr. Stucky then distributed a handout concerning H.B. 3032 (appended as At-
tachment 6). He noted that this was copied from an Oklahoma statute, which has been
attacked on constitutional grounds in Phillips Petroleum v. Jones (147 F. Supp. 122,
(L955). 1In that case, a three judge federal court found no constitutional problem with
the Oklahoma statute. However, the Oklahoma Supreme Court in Phillips Petroleum v.
Corporation Commission of Oklahoma, (312 P2d 916) held the statute unconstitutional in
1956. In Mr. Stucky's view, Kansas has a situation different from that of Oklahoma
- irrigators are already using gas and have been for years although the FPC rules appear

to restrict such activity.
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In response to a question Mr. Stucky, indicated the "implied covenant" is an
established legal doctrine in all gas producing states, and has been used in federal
courts.

In response to another question Mr. Stucky said that his evidentiary presump-
tion proposal would not establish a_ precedent for other areas, because of the common
law "implied covenant" doctrine concerning leases.

Mr. Stucky pointed out that the leasehold interest is dedicated to inter- or
intrastate commerce, not the gas which has yet to be produced.

In response to a question, Mr. Stucky indicated that there may be a conflict
between FPC priorities and those established by H.B. 3032. 1In his view such conflict
is not insoluble and has existed for several years.

The Chairman then introduced Mr. Leland Nordling who spoke from two prepared
statements (appended as Attachments 7 and 8).

The Chairman the introduced Mr. Frank Trotman, Executive Secretary of the SW
Kansas Irrigators Association, who spoke from a prepared statement (appended as Attach-
ment 9).

The Chairman then introduced Mr. Eugene Shore, President of the SW Irrigators'
Association, who spoke from a prepared statement (appended as Attachment 10). Mr. Shore
pointed to the state of New Mexico which took over certain existing pipelines as a state
utility, and provided gas for irrigators in another part of the state.

Afternoon Session

The Chairman introduced Mr. Stuart Wheeler, of Kansas-Nebraska Natural Gas
who spoke from a prepared statement (appended as Attachment 11).

The Chairman then introduced Mr. Jack Glaves, representing Panhandle Eastern
Pipeline Company. Mr. Glaves pointed out that all sales of natural gas to interstate
pipeline companies are under FPC jurisdiction, as authorized by the Federal Natural
Gas Act. Sales of gas to an irrigator is not a sale for resale and is not under the
jurisdiction of the FPC. But the construction of facilities for sale of interstate
gas does come under FPC jurisdiction. Mr. Glaves cited 18 CFR 2.70 in this regard.

Mr. Glaves ciied FPC v. Louisiana Power and Light Company (406 U.S. 621 (1972);
321 LEd2d 369), wherein the U.S. Supreme Court held the sale of natural gas for resale
was subject to FPC jurisdiction for purposes of curtailments (covered by 18 CFR 2.78).

Mr. Glaves pointed out that Panhandle has not identified irrigators as separate
from small business and residents for purposes of curtailment; that is, irrigators are
in category No. 1 where there will be no curtailments. He also indicated that Panhandle
cannot hook up new irrigators because Panhandle is in a severe curtailment situation.

He noted that the KCC has ruled that 25 Kansas communities can have no new connections
to natural gas, and that Panhandle supplies gas to the distributor serving some of those
communities. However, H.B. 3032 mandates new hook-ups, but this cannot be done due to
KCC regulations.

Mr. Glaves noted that certain definitional problems with H.B. 3032 would discrim-
inate against farmers in the Hugoton area who have no gas on their land but who live
near farmers with gas producing wells. .

Mr. Glaves emphasized that the importance of irrigation is not the issue; rather
new hook-ups and curtailment of existing uses are the issues. He cited Pennsylvania v,
West Virginia (262 U.S. 553; 67 L ED 1117), concerning the commerce clause - the sale
of gas to interstate pipelines and new customer hook-ups are under FPC jurisdiction.

Mr. Glaves emphasized that in his view H.B. 3032 is class legislation and gives
preferential treatment to certain groups.

Concerning the Attorney General's Opinion to Representative Farrar dated March 3,
1976, Mr. Glaves pointed out that the FPC has assumed jurisdiction, and distributed
copies of an FPC order dated January 12, 1976. A copy of this order is appended as
Attachment 12.



In response to a question, Mr. Glaves noted that Panhandle is under FPC
jurisdiction, while Gas Service Company is under KCC jurisdiction; thus, the KCC has
Festricted the Gas Service Company's sale of gas to certain communities.

In response to a question, Mr. Glaves noted several hundred wells are owned
by subsidaries of Panhandle. He said that several wells have been drilled down to five
thousand feet but the companies are uncertain as to how much gas is in the lower horizons.
He noted that H.B. 3038 assumes there are additional productive levels, and that it is
economically feasible to tap those levels.

In response to a question he noted that an adequate remedy exists under present
law to cancel gas leases. He also pointed to possible damage to existing gas supplies
by drilling through known gas supplies.

In closing, Mr. Glaves indicated that gas development will respond to price.
If the FPC increases the price of gas, development will follow.

The Chairman introduced Mr. Don Schnacke, with the Kansas Independent 0il and
Gas Association. Mr. Schnacke spoke from prepared statements appended as Attachments
13 and 14. :

In response to a guestion, Mr. Schnacke pointed out that both price and the
availability of pipelines to transport gas to the point of sale relate to the exploration
of lower horizons. Mr. Schnacke also spoke of the contractual right to do with one's
property with what one wants.

He indicated that KIOGA represents approximately one-half of the gas producing
companies in Kansas, although few are in the Hugoton field area. He noted that H.B. 3032
would apply statewide, '

Mr. Schnacke criticized the notion that the intrastate Kansas market can develop
gas production. In his opinion, Kansas has only a small intrastate market compared to
Oklahoma, Texas or Louisiana.

The Chairman then introduced Mr., George Sims, of Mobil 0il Corporation who
spoke from statements appended as Attachments 15 and 16.

The Chairman thanked the conferees and Committee members for their ettendance.
He noted that the August 9-10 meeting of the Committee would be devoted to hearings on
Proposal No. 31 - Product Liability, and staff agreed to examine the cases cited by the
conferees. The Chairman suggested that the Natural Gas proposal may be taken up at
the August 30-31 Committee meeting. The Chairman then adjourned the meeting.

Prepared by Walt Smiley

Approved by Committee on:

S/I/@v/%

Date
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STATEMENT BY
REPRESENTATIVE KEITH FARRAR
BEFORE THE
SPECIAL COMMITTEE ON JUDICIARY
PROPOSAL 26

(Natural Gas for Irrigation)
}

I belleve the concept of HB 3032, which I introduced in the
1976 legislative segssion forms the basis for one part of Proposal 26
which your committee is studying this summer.

In my opinion, the proposed legislation would help guarantee
to the State of Kansas the continued benefit to t+he economy, Pro-
vided by irrigation and the related business it has generated iﬁ
recent histoxy. J |

T will ﬁot take the time to point out the statistics of what
irrigation has meant to tﬁe State of Kansas, and to +he balance
of payments of the United States as a whole. I would ask you to
consider the priority that the KansasVCorporation Commission
placed upon the use of naturai gas for irrigation fuel approki—

- mately 20 years ago, which a few of the gas producing companies
are not complying with since there is nothing in the present law
+that would force them to do so. The passage.of a bill similar to
HB 3032 would remedy this situation.

" The Governor and the Attorney Genergl have made appearances
Ibefore the Federal Power Commission to attest to the value of

irrigation, and natural gas for fuel for irrigation motors. I

n

L
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cali your attention to the attached statement by the Go#ernor
ﬁefore-Judge Curtis L. Wagner, Jr. in reference to a hearing held
May 20, 1975, pertaining to priority of natural gas for irrigation
use. Also attached is a copy of the News Release by the Federal
Power Commission on July 24, 1975. I would also call your
attention to ﬁhe statements made October 15, 1975, before the
Federal Power Commissioﬁ by the Attorney General's Office plus a
memorandum from the Attorney General's Office March 3, 1976, in
response to my inquiry as to questions raised at the hearings on
HB 3032 held in the House Energy and Natural Resources Committee.

There are two ways tb deprive farmers of the fuels they must
have in order to feed our citizens and other ﬁungry people on this
planet. One is EEiéﬁ and the other is priority. It takes both.
What good is a price we can afford, if no fuel is available? Or
what good is a high agricultural priority if we are priced out of
the fuel market? The approach used by HB 3032 would help solve
this situation by establishing a state policy mandating a duty on
the ﬁart of gas companies utilizing those lands for natural gas
production and gathering lines, to provide sufficient gas fﬁr
irrigation purposes, at a reasonable cost to the farmer. It
provides for the first time that the Kansas Corporation Commission
has jurisdiction over this.gas. |

I feel that the most important use of natural gas to the staté
to&ay, in terms of the economy, is the very small percentage of

this resource that is used for fuel for irrigation motors and the
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resulting surplus of grain produced by the irrigators which has
proviaed among other benefits the stimulus to the cattle feeding
industry within the last decade.

I am sure that many of the members of the committee remember
how dry this last winter and spring turned out to be over much of
the state and High Plains aréa= I would like to point oﬁt that
during that time of drouth, the irrigators were carrying the
insurance against total crop failure and the probability of worse
Dust storms than what the state could have experienced without
irrigation. One last point I §ou1d like to make, through experi-
ence £he irrigator has greatly increased the efficiency of his
irrigation system, he has leveled the land, installed undergrqund
pipe, aboveground pipe, used wider rows etc. Ail of which result
in more acfes being irrigéfed with the Séme amount of water
(or fuel). On my own farm we increased the acres covered by
25 percent by installing underground pipe. I call the above to
the committees' attention as a reminder that most irrigators have
tried to conserve both water and fuel in contributing to the

growing economy of the state.



STATE OF KANSAS
FRED HALL. GOVERNOR ’

STATE CORPORATION COMMISSION
TOPEKA

May 9, 1956
ADMINISTRATIVE BULLETIN

T0 ALL FARTIES OF INTEREST:

In re: Use of Gas for Irrigation Purposca.

It has long been the policy of this Commission that
the use of ges for irrigation purposes on a landowners' premises
is a lawful use under Kansas statutes and that 1t ls highly
desirable that natural gas produced from their land be made avelle
eble to lendowners for such purposes wherever poasible.

Pursuant to a recent study sonducted by the staff, the
Commission has reconsidered the entire matter gilving particular i
attontion to the farmers' need for this most efflclent and econonm=
ical fuel, end has revised its former policy as set forth herein=- '
efter. Subject to the following prescribed conditions and limite=
tions governing uge of natural gsas for irrigation purposss, gas
may be made avallable to any fermer desiring i1t for that use who’
will tsake delivery at the wellhead, meke his own connection to
the wellhead end trensport his own gas to his irprigation pumpss:

(L) Contracts entered into between the farmer=
ugser and the producing company must be ratified by the
contrect purchaser of gaas produced from the well.

(2) Each such contract shall be submitted to the
Director of Conservation for epproval and a copy as

approved filed in his cffice before eny’ gas is delivared
thereunder, _

(3) All gas so furnished ghall be metered and proper

records of same shall be kept in & manner approved by the
Director of Gonservation.-

]

hoontas ALL CoMpuUNICATIONS 7O YHE SYaTe Comromavion Coumisgion
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THE HONORABLE RCBERT F. BENNETT

Governor of Kansas

Statement before the Federal Power Commission
Re: Priority Use of Natural Gas for Irrigation
.Hearing Room F
Federal Power Commission Building

Washington, D. C.
20 May 1975

Ll

Judge Curtiss L.. Wagner, Jr. presiding

°

Judge V‘J-agner*, tﬁénk you for affording me the oppor‘tuni-ty‘ to present
my views on the Fed‘e,ral F’c:wer* Co.mr‘ﬂission's Opinion Numbenr 697-A,
Docket Number RP72-6 of 19 December 1974, which downgraded the priority
of natural gas used to pump water for ifr*igation, from Priority 2, to
- Priority 3. As the Govérnor of the State of Kansa.ls, I wish to express my
‘ coﬁcem relative to that decisioﬁ, and to respectfully request that you reverse
" that decision. I feel strongly that use of natu.r"a} gas to f.:ump irrigation wéter

‘for agricultural production should be given high priority, the highest priority

kR practicable in these trying times of dwindlin_g natural gas supplies.
Mr. Chairman, I speak as Governor of an energy producing state,

-

and a state in which agriculture is of great importance. In 1874, we in

Kansas produced close to 900 billion cubic feet of natural gas, and consumed

N

“



_ (L) The amount of gas taken from & well and furnished
to & fermer-user for irrigation purposes shall be cherged
egainst the monthly eurrent allowable for such welle

(5} It is understood that producing companies will
. echarge & nominal price for gas furnished for irrigation
- purposes, end the price shall be uniform %o all such users.

The cocperation of all parties interested in this matver
48 invited. 1

STATE GORPORATION COMMISSION
OF THE STATE OF KANSAS

B}" @4}#/ : . f’ﬁzﬂ,{.o&--:’:-z

Reymgid B« Barvey, Seoxptary
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IMMEDIATE RELEASE
JULY 24, 1975 s
Docket Nos. RP72-6, et. al.
El Paso Natural Gas Company

No. 21583

. . FPC JUDGE FINDS IRRIGATION FARMERS ON EL PASO

HATURAL GAS' SYSTEM BELONG IN CURTAILMENT PRIORITY 2

_ Federal Power Commission Administrative Law
Judge Curtis L. Wagner, Jr., today issued an

initial decision finding that irrigation pumping
customers of El1 Paso Natural Gas Company, of El Paso
Texas, should be considered "process gas' customers,
and therefore placed in priority 2 of the company's

- curtailment plan. The decision is subject to

Commission. review.

- .Judge Wagner concluded there is no answer for
the irrigation farmers in Arizona, New Mexico, and
Texas in the foreseeable future except natural gas.
It is clear beyond any doubt, he said, that any
curtailment will be disastrous to these farmers,
not only causing severe crop damage, but making it
impossible for them to get the necessary financing .
to put the crop in to start with.

The proceeding Was imiTi#ted In March of 1975

when the FPC denied motions to reconsider an opinion
(No. 697-A) in which it ruled that use’of gas for
irrigation pumping on El Paso's system should be
classified as industrial rather than commercial
service, and its priority lowered from priority 2

to priority 3 of El Paso's curtailment plan.

A large number of petitions to intervene were
filed, and hearings were concluded last June 27,
including local hearings in Arizona, New Mexico,
and Texas. The importance of the issues in-
volved was clearly demonstrated by the huge crowds
that took time during the busiest season of the
year to appear at the local hearings, Judge Wagner
said; for example; in Lubbock, Texas, 1,456 persons

_ Tegistered attendance.

(ovef)
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in size since the margin per acre is much less on dry
land than on irrigated crops. Secondly, the number of
farmers would nced to be reduced since it requires more
labor and kecps more pecople on the farms because of
jrrigation regquirements. We would also £ind a drastic
change in land values since irrigated land sells for
7 to 3 times that of dry jand in western Kansas. In
other words, we would see a reduced value to this land.
This could cause cash flow problems to people who have
borrowed money on high price land and are trying to
pay it off with income generated by low income Crops.
We could easily see many farmers being, forced out of the
farming business at financial losses. |As 1 indicated
earlier, we could expect a —eduction in the cattle feed-
ing industry in Western Kansas if feed grain production
. were reduced. This then would have an effect on ouxr
community because of the income stream which is generated
by the cattle feeding businesses of Southwestern Kansas.
Tn .addition, we would find that we no longer needed the
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20 irrigation equipment, the well drilling equipment nor as
21 much fertilizer and other inputs which are required for
22 . irrigating crops but not required for 4ary land crops.
23 This then would change the picture of the whole economy
24 in loss of jobs, reduction of business income and gvent-
25 wally a change in the pattern and probably reduction of
.26 communities. _ '
. . R ES
28 Q. Have you reached any conclusions regarding natural gas
§9 or irrigation and crop drying in-Western Kansas?
0 . _ _
31 A. ves. First I would assume that farmers would look to
32 - . alternative sources of enexgy.: 211 of which would be
33 more e¥pensive on an annual energy cost basis and all
34 except propane. would require greater capital outlays
35 . in converting to the newvw equipment. We have already
36 jndicated that the farmers would need to invest in excess
317 of $60,000,000 for clectric motors along with the wiring, !
38 power suppliers would need to invest in excess of &0
29 million dollars to get three phase lines to the property
40 plus there would need to be a huge capital investment
41 . for creating generating gapacity. ‘Other sources of
42 energy such as gasoline oOx diesel may not be available *
43 because of the energy situation which the country currently
44 " faces. I would then expect some attempts to convert to
45 alternative sources of energy. but I would fully expect
46 ' that many farmers would switch crops and begin growing
47 wheat rather than grain sorghum since a wheat cxop under
48 -partial irrigation using -interruptable natural gas would
49 . produce more management income than would grain sorghum
50 under the same conditions. If and when this happens we
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would then find reduced feed grain production which

girectly effects the 1ivestock feeding industry.

In regard to cxop drying, if farmers cannot find an
alternative Crop grying system, they would be forced

to either stand highex field losses by allowing grain
to beccme dryer in the field before harvesting or they
would go to high moisture type storage which then
1imits their marketing ability. When marketing ability
is reduced, income from the crops can also be reduced.

with the information that you have provided; what clas-

sification do you feel is justifiable for natural gas

used in jrrigation and CXop drying.

aAs T anderstand it, t+he Federal Powel commission has not
determined an agricultural category in which natural gas
would fall for irrigation and crop drying. It appears

to me that if natural gas were put on an jnterruptable
basis that we could see dramatic results if gas were

shut off during certain times when the crop is in most
need of watexr O when farmers have grain in holding bins
waiting to be dried. The CIrops would. suffex tremendous
josses and the grain in holding bins waiting to be dried
would spoil in a matter of several days. ' :

Farmers do not operate in & marketing system where they
can pass thelr increased costs alonqﬂggmgh%_ggzggg_gg_ﬂ
their product.( The tremendous capital outlay required

S swicch to z)lternative and acceptable sources of energy
are far greater +han farmers Or povwer companies could
stand over a chort period of time. .

It also appears to me that should capital financing be
available to switch to electricity as @& source of al-
ternative energy that it would take years to build the
number of jrrigation motoIs necessary, EtO manufacture

the electrical supply equipment as well as the generating
capacity. Therefore, wWe would expect that many farmers

_would switch to grain sorghum OX wheat which would re-

duce their income as well as reduce the feed grain supply

‘and effect the livestock jndustry in Western Kansas.

Does this conclude your testimony?

Yes.

~18~



STATE OF KANSAS

Office of the Attorney General

ist Floor, State Capitol Bldg.  (913) 296-2215  Topeka, Kansas 66612

Cme.SdmeMer o N _ March 3, 1976

Attorney General

MEMOCRANDTUM

TO: ~ Representative Farrar
FROM: Donald R. Hoffman - :

Assistant Attorney General g %ﬁ%?%{ s
DATE : March 3, 1976 | | /

RE: House Bill 3032

House Bill 3032 is legislation in the best interest of the
Kansas irrigation farmer and particularly those in the Hugoton
field. : : - :

‘"It enunciates a state policy mandating a duty on the part of
gas companies utilizing these lands for natural gas production
and gathering lines to provide sufficient gas for i erdgation
purposes; a vital contribution to the State's economy.

The Bill does not interfere with contracted-for gas shipments,
intrastate or interstate. Problems in this area can be dealt
with under the provisions of the Bill by providing for Kansas
Corporation Commission jurisdiction over this gas for the first
time. The Corporation Commission can act only after hearings
are held in conformity with administrative rule making proce-
dures: which, of course, are subject to legislative review.
Technical considerations inherent in regulation of sales of
this gas are left, to the Corporation Commission; the State's
most competent body to deal with this problem. Certainly,

the requirements established by this Bill and the implementing
rules and regulations of the Corporation Commission will be
reasonable and will consider technical difficulties encountered
by the companies.

This legislation is remedial in nature and need not be viewed as
confiscatory since the companies view the amounts of gas‘to be
so utilized as de minimus. ' o



v

{epresenative Farrar
Page 2
March 3, 197¢

We, as a legislative body, would be remiss if we engage in
hand~-ringing over the academic guestion of whether some
federal agency might at some time in the future attempt to
‘assume jurisdiction in this area. We know the problem
exists, and we know that it is our obligation to deal with
our own problems. Efforts are presently being made to co-
ordinate State and Federal jurisdiction. While these efforts
- must continue we should not shirk our responsibilities.
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Gas Pri C-@S H ”d | J elly 58%3"'

the black ones as well, since they are

‘[‘%S THE SHORTAGE of natural gas grows more seri-

uts i the Washinmion orea. some customers are

boing forced to cunvert lu ol Nubudy converts volun-
tarily. The price of gas to a large customer is $1.60 per

thousand cubic Jeel, The equivalenl enerdv in the form

of fuel oll Is now up around $2.60, That difference is,

“in {act, the explanation of the gas shorloge. There are

“ihree basic fuels. Coripress Tnsists on holding the price
of £2s [ia1) betow Lhe prices of oil and coal. 9hat Is ihe

“heart ¢f the contreversy over the dereeulation _of pat-.
ggi gas ‘ .

The local distributor, Washlngton Gas Light, has ac-
cepted no new customers fer three years. The pipeline
companies supplying the Washington area Have cut
back deliveries and, in turn, Washington Gas Light is
dropping service to ifs interruptible customers—those
that got a lower rate for signing a conditional con-
tract. Most of them are big aparbment houses and office
buildings, but the list includes some schools and col-
leges. Next in jeopardy are the industrial customers.
Some of them would have been cut off months ago if
the weather had been normal. But for the second vear
bn a row this region was lucky. It was a warm winter.
What about next winler? : :

Gas is the cleancst of 211 the major fuels, and ought
i be sold at 2 premium on cnviconmental rrounds
_alone. Instead, as the cheapest of the Lhrec compeling

tuels, 1L is used to {ir¢ Loilers by any mdustry or utihity
tnat can get 1L Wil the cnoritous inereases in oil prices

ever the past two vears, the disparity_has becomea in-
creasingly severe. By lust sunumer, to use a slandard
Companison, 1he gas delivered 1o utility generators
throughout the country cost only 26 per cent as much
s their fuel oil. Coal cost 88 per cent as much but was
rising fast, as contracts expired or were renegotiated.
Soft coal went for about $5 a ton throughout ths 1960s,
but prices now range from $15 to $25 and are climbing.

Tho wider the price gap between gas and the other fuels,
the more severe the gas shorlage will be.

1t is as though Congress were keeping down the price
of red jellybeans, 1o prolect the consumers—hut ot

{he prices of black or while Jeliyboans which, in tha

carrenl inflation, are tisie, 1 Ume vou would find it
,mcru..smgq'ly dithicull o ¢et rod Jellybeans, althouvh
there would e plenty of (he others m Lhe sloroe In Con-
fress, the defenders of the cotsumer would expliin that
the rapacious and monopolistic jellybean industry wag

willfullv wilhholdine red jedy beans fronr e public.
Phat, of course winld e an vitrace, Several senators;
would promptly antroduce il extablisiing atrcatp
rutos for olbcating the dwimiiing nationn

supply o

getiing increas- -

thely popular,

i 1hc Senate Commerce Committee, Sens. Warren
GMaanusen LD-Wash.y and Adlat B, Stevenson (D11
arc cuirently drafiing a Dill (o resoive the natural LS
1ssUc prelly much alony the 1nes of ihe icHybenn case,
Their bl would greatly expand and reflue {he sys-
tem of allocation and prlee control that is already in
elfect. It would extend price ceilings for the first time
to gas burned within the state where it ig produced. The
uncentrolled infrastate prices are currently running al-
Inost four times 2s high as {he present federal maximum
for gas crossing sfate lines. ‘

Thie Commerce Committee's draft bill is pursuing a
prihciple that deserves altention. It would raise the

present ceiling price, but deliberafely Feop it far Lelow
the comparable price for oll. The price of ofl has been
Jacked up artificially “hign, ihe argument goes, by a
carlel of foreign governments. If the U.S. government
has lost control of oil and coal prices, why should it
voluntarily permit gas prices to accompany them to
such unreasonable heights? This view is not a2 Irivolous
one. It reflects a vell-considered conviction that, as a
malter of social justice, it is better to have shorizpes—

managed by various allocation and ralioning syvstems—
than liich prices. : u

Bul Keep in mind that any price ceiling twrns out {o
be a subsidy paid by somebody. As people in the Sonth-
west point out, a low ceiling on natural g2s means that
relatively low-income slates like Oklahona and Louisi-
ana are subsidizing the standsrds of living in much
wealthier states of the northeast—not 1o mention metro-
politan Washington. To help the poor and the elderly
in limes of rapidly rising prices, the most effective rem-
edies are those that directly increase the amounis of
money in their pockels. Straightforward income redistri-
bution is infinitely better than trying to {fiddle and dis-
tort the mechanisms for pricing each of the hundreds
of commodities that are, to one degree or another, ne-
cessities of life. .

The way to deal with the pas shortage is to deregulate
the price. In present circumstances, it ought to be dene
in stages, over several years, to cushion the impact, No
one can exactly say where fuel prices will be several
years from now. But they certainly will not return to
the level of two years ago. The basic reason for the
Kreat upswing in fuel costs is not the producers' carlel
but o worldwide surpe of demand for cheap fuel. Jhgher
[TCES are @ Sipnal ihat supplics are oot unlininied and
we have 1o begin conserving. Price coutrols nmerely sup-
press thul warning signal. Natural pas currently provides
one-third of this country's energy supplv, We can afford

to make mistakes in our nativnal pulicy on jellvbeans,

red jellvbheons— and muybe esiendin. DUICt CORLrols to

~ bul not on basic tuvis
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STATEME&T BY
REPRESENTATIVE KEITH FARRAR
BEFORE THE
SPECIAL COMMITTEE ON JUDICIARY
PROPOSAL-26

(Termination of leases on Natural Gas in Sub-surface Zones)

The concept of HB 3038 provides a method to make available
more Natural Gas to the beople of Kansas and at the same time
increase the monetary value of the gas or o0il remaining in the
ground that is. not presently qqntracted for.
| For example,most of the acreage in the large Hugoton Natural
Gas Field is held by oil and gas leases executed many years ago.

There are indications that deeper zones of gas and oil may be
jocated within the presently leased area. However, most of the
companies holding these old leases are hesitant to drill to the
deeper zones when they feel they can spend exploratery funds in
areas where they can sell the prodgction to an INTRA STATE market
without price regulation.

I feel the committee would benefit frbm researching the
results of increased drilling activity caused by the "Westhoma
0il Co." case, in which approximately 32,000 acres were severed
from the horizons above sealevel. I would think the”increase
would be approximately thé same in percentages if apﬁlied to the
approximate.Z,SO0,000 acres in the Kansas portion of the Hugoton
Field, this should result in more Qas and oil being‘produced in

Kansas.



Page 2

I introduced HB 3038 last session.because of my concern
over dwindling natural gas supplies and the apparent disinterest
that some Natufal Gas Companies havé in developing the deeéer
horizons in the Hugoton Field. . Apparently the gas producer
assumes the lease he holds gives him the right to produce only
the shallowest and therefore usually the cheapest zone. Surely
25 years is eﬁough time fo allow development of a lease.

I am not a lawyer, however, I feel the understanding most
people have of . the purpose for a gas iease between a royalty owner
and a gas producing company, is that the gas company wants to
develop the gas resource and pay the rcoyalty owner a set percentage
of the production of that gas resource.

I can understand a gas prbducer not wanting to develop the
more expensive lower horizons, but I canﬁot understand the same
companies reluctance to release those zones to the royalty owner
unless there is more potential value there than previéusly
thought, or the deeper horizons are being used as collateral
for loans to explore in other more potentially rewarding areas
of the world.

I repeat my projection of increased drilli#g activity
which should result in more natural gas and oil being discovered

in Kansas if the Committee acts favorably on Proposal 26.
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STATEIMENT BEFORE THE 1976
INTERIM JUDICIARY COMMITTEE

RE % PROPOSAL 26

I am Lamar Yeaver, Jr., Director of the Kansas Energy 0ffice,
and I appear before this committee in response to the request of the
Legislative Research Staff.

I wish to preface my remarks by noting the purpose of this
committee in undertaking the Proposal No. 26 (according to my under-

standing) is to study the legal implications involved in assigning prior-

ity use of natural gas for irrigation purposes on land where gas wells

and gathering lines are located; and the legal implications of proposed

legislation which would allow the termination of natural gas leases as

they apply to certain subsurface zones which have been undeveloped for

at least 25 yearsf

First off, I must admit to no legal expertise nor does my
office have immediate access to legal counsel. Thus I claim no competency

in the jurisdictional aspects before the committee.

I therefore conclude that any value or substance taken from
my remarks must be in what 1ight I can shed on the natural gas siturtion--
the posture we are in--in the state of Kansas. Such facts may assist in
establishing the needs that might become part of the foundation under-

lying the legal rulings to be arrivea at.



I will address first the HB 3038 from my point of view.

The supply-demand picture for natural gas in this country is
serious and, in my opinion, rapidly apprcaching a critical stage.
Curtailments (which is a simple way of expressing shortfall in
supply VS. demand) amounted to 2.8 Tcf last year. This shortfall was
not greater only because ﬁf mild winter weather and a Tagging economy
rebound. Federal Power Lommission projections far this year (April '76
March '77) indicate curtailments will amount to 3.6 Tcf -- or about 25% of
requirements. These projections are based on normal conditions --

weather, econoinic activity, eic.

The basis for these curtailments lie in the draw down of
reserves. Interstate pipeline reserves declined 10% from 1974 to the

end of 1975.  In other words, production isn't keeping up with demand.

For Kansas, projected curtailments by the major interstate
pipeline companies for the current year vary dependent upon their
reserve supply status. However I would point out that Cities Service
Gas Company, which supplies over 50% of Kansas' gas, is projecting a

curtailment of 31% for Kansas.

_ These few facts do point up the growing shortage of natural
gas in the face of increasing demand. %o the extent these shortages
indicate the threat to all users, regard]éss of priority, the facts
support the need for any lawful measure that will stimulate increased
recovery and production of natural gas now, and that will preclude the

withholding of production in the face of this need.




As regards assigning prioiity use of natural gas for irriga-
tion on land where gas wells or gathering lines are Tocated, the legality
of the proposed legislation 1is beyond me.  The extent of my knowledge
prompts me to comment as follows:

Certainly irrigation plays an extremely vital role in Kansas'
agricultural productivity -- in corn, sorghum, and wheat. Almost 3,000,000

acres of Kansas farm land are under irrigation and the breakout of energy

forms used to pump irrigation water is:

Natural gas 62%
Diesel 15%
Electricity 13%
LP Gas 10% (oo KCC basergs)

Some 27.5 Bef of natural gas are now used annually for irriga-
fions This approkimates 2 .59 of Kansas annual production and less than

4% of the natural gas consumed in Kansas.

I recently had an opportunity to see firsihand the importance
of irrigation to the southwestern part of our state. I was struck by
the part that irrigation has played in the economic growth and prosperity
of the area. But I was also impressed by the delicate balance that has
been established, based upon water and natural gas as an energy source
for using the water in agricultural production. A1l this is said in
support of natural gas being given high priority as it is used for ir-

rigation purposes.



Hceever the issue which you examine is not Jjust a matter of
priority. It seems to me one of the key elements in the proposed legis-
Tation is the granting of "preferred use" because of location. From a
detached point of view, I can subscribe to the suggested provisions on
the basis of efficiency in the use of energy. Certainly using gas
directly at its source as the means of pewering irrigation pumps is more
efficient than importing diesel or LPG or using gas or 0il generated
eleckricity, But I am not sure that furthering usagerof natural gas
for irrigation by mandating that it be made available to irrigators is
‘altogether wise or desirable -- regardless of the legal questions. It
has been pointed out that it would be impossible to replace the esti-
mated 16,800 natural gas fueled irrigation pumps with heavy duty indus-
trial diesel engines short of 8-10 years with our-present production
base for this equ%pment‘ Present electric generating capacity would be
hard pressed now to take on the entire load. Yet we must realize that
at some point in the near term future we may be forced to reserve the use
of natural gas to the highest priority users. IT we Tegislate so as to
proliferate the use of natural gas for irrigation -- and I have read of
a doubling of the irrigated acreage in Kansas between now and the year
2000 -~ aren't we just digging ourselves into a deeper hole? Perhaps
the wiser course would be to encourage the use of other fuels for irriga-
tion purposes on an incremental basis as irrigation grows -- albeit at
some greater cost for that fuel -- and at the saﬁe time attempt to guar-
antee the sustained supply of natural gas now being used for irrigation

by accoﬁding it high priority near equivalent to domestic use.

I would be happy to amplify any of my remarks or answer any

questions.




MEMORANDUM

TO: 1976 Special Committee on Judiciary
FROM: Revisor's Office
“RE: Proposal No. 28: Child Custody Issues

Proposal No. 28 is a study of laws relating to custody of
minor children subsequent to divorce. This proposal is also to
include permitting award of custody to third parties.

In Kansas, the District Court in divorce, annulment, or
sepafate maintenance actions shall make provisions regarding
custody of children. The basis for the courts action is XK. S. A.
1975 Supp. 60-1610(a). Section 60-1610(a) also grants a trial
cdurt power to modify or change any custody order it has made.
The trial court is bested with this continuing jurisdiction to
modify a custody order when justified by a change in circum-
stances. Before a custody order will be modified, the movant
has the burden of showing the ch;ld can be better cared for if
the requested change is granted. This guestion is subject to
the sound judicial discretion of the trial court since it is
in the most advantageous-position to judge how the interest of
-a child may be best served, its decision will not be disturbed
by the Kansas Supreme Court, unless there is a clear showing
of an abuse of discretion.

In a long‘line of cases in Kansas, the Kansas Supreme Court
has held where the issue of custody of minor children lies be-
tween the parents' the paramount question for determination is
what best serves the interests and welfare of the children, and
all other issues are subservient thereto. Whereas, in parent-
third party custody suits, the Kansas Supreme Court, aé late as
1976, has stated:

"A parent who is able to care for his childfen
and desires to do so, and who has not been
found to be an unfit person to have their -
custody in an action or proceeding where the

. guestion is in issue, is entitled to custody,
as against grandparents or others, who have

no permanent or legal right to custody."

This preference for natural parents' rights in parent-third

v
.
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party custody suits long has been followed in Kansas and is known
as the "Parental Preference" Rule. Kansas courts feel the rule
advances the child's welfare by giving custody to a fit parent,
rather than a third party. This rule is based on the belief
parents will best care for their children because of their natural
aggection, devetion and love. Unless a court finds both parents
unfit, one or both parents will receive custody under the statute.
Accordingly, the Kansas Supreme Court has made the "Parental
Preference" doctrine an integral ﬁart of the state's child

custody law.

Custody law traces its beginning to concern for property
rights which led courts to recognize the children's father as
their natural guardian. Unless he were found grossly unfit,
the father's custody rights preempted the mother's. Kansas,
however, does not follow the common law practice of allowing the
father priority in custody matters. B .th the Kansas Constitu-
tion and Kansas Case law grant both parents equal custody rights.

In the case, Moudy v. Moudy, 211 Kan. 213, 505 P. 24 764,

the Kansas Supreme Court stated:

"This court has-always recognized the value
of maternal love and care where children are
of tender age, and, absence of finding of
fitness, a mother is ordinarily entitled to
the custody of a child of tender years".

Thereis no fixed rule, however, requiring the custody of a
minor child be awarded to the mother, rather than to its father.
As stated in Moudy, the real issue is which parent will do a
better job of raising the children and provide a better home en-
vironment. Where all other things are equal, children of tender
age will normally be placed with their mother. However, the
1976 Legislature in passing House Bill No. 2909, has basically
done away with this "tender years doctrine". In House Bill No.
2909, the Kansas Legislature modified K. S. A. 1975 Supp. 60—1610,
by making a new subsection (b) which states: |

"In all cases involving the custody of any

minor. children, the court shall consider the

best interests of such children to be paramount.

Where parental rights have not been terminated,

neither parent shall be considered to have a

vested interest in the custody of any child as

against the other parent, regardless of*the
age of the child". N




It appears the intent behind this amendment is based on the

fact that to blindly award custody to a mother on the strength
of the "tender years doétrine" would be to lose sight of the
fact that "tender years" is merely one, albeit an important one,
of the several vehicles by means of which a decision respecting
the children's custodial well being may be reached. The "tender
years doctrine" is not an inaependent absolute doctrine that
runs parallel to our basic "best interests rule". It is nothing
mere than an important factor to be considered in determining
how a child's interest and welfare are best served. Thus, if
the custody action is between natural parents, there appears to
‘be a universal agreement, the child's best interests determines
who receives custody, however, this unanimity disappears when
custody proceedings are betwzen a parent and a third party. Views
on parent-third party custody disputes follow two main doctrines:
The traditional "parental preference rule" and the more modern
"best interests of the child" doctrine.

The "best interest" rule, followed in a majority of states,
pPrimarily emphasizes the child's future welfare. More important
than a parent's fitness or unfitness is the child's mental,
moral and physical wellwbeing. Courts applying this rule, how-
ever, exercise discretion in Jetermining which factors will be
considered most relevant in awarding custody. In some states fol-
lowing the "hest interest" rule a presumption exists that custody
by natural parents will be in thé child's "best interest."”

The more traditional view of parent-third party custody
cases, however, is parénts have a natural right to custody.
States, such as Kansas, adhering to this minority view infer the
child's best interests are advanced by granting custody to a
natural parent. The parent is "prima facie entitled to custody"
unless such parent is found unfit. Thus, the "parental pre-
ference" doctrine's cornerstone is the determination whather
natural parents are fit or unfit. Unfitness generally is found
if a parent has an unsatisfactory moral character or an unsuit-

able environment would be provided by the natural parent.

\

<



Kansas courts apply the "parental preference" doctrine to
parent-third party suits and hold parental rights superior to
the.child's physical, mental and moral well being. To award
custody to a third party, courts must find the parents unfit.
Courts, however, can use their discretion in determining unfit-
ness because the word is not defined statutorily. Accordingly,
the trial court can apply the fitness requirement strictly and
eliminate some of the "parental right" rule;s harshness by
finding parents unfit and awarding custody to a third party.

The "parental preference” rules is strengthened by the
Kansas Supreme Court's interpretation of section 60-~1610(a), in

the case of Bandel v. Bandel. (211 Xan. 672, 676, 508 P. 24 487,

490 (1973}).

This was an appeal from an order of the trial
court denying the natural mother's motion for
custody of her two children and granting third
parties consent to adopt the children. Jo
Ellen Bandel and Delmar Bandel, husband and
wife, were legally divorced in February of
1968. At a subsequent hearing, in April,
each parent were found to be unfit to have
the custody of their two minor children, and
"permanent" custody of the children was
awarded to Staley and Martha Pettibone,
brother-in-law and sister of Delmar Bandel.
Two years later, Mrs. Bandel petitioned the
court to grant .her custody of the children.
Holding appellant's parental rights had

been severed, the trial court rules for pur-
poses of changing custody evidence should be
presented concerning the Pettibones' fitness
. rather than the fitness or unfitness of the
-natural parent, appellant. Because the
Pettibones were not alleged to be unfit,
appellant's motion for custody was denied

and the Pettibones' subsequent motion for
permission to adopt the children was granted.

The Kansas Supreme Court reversed holding court consent to adop-
tion had to be found upon prior termination of parental rights.
The trial court's permanent custody award did not automatically
sever parental rights. Therefore the trial court lacked authority
to permit the Pettibones' adoption of the children before re-
determining appellant}s fitness. Thus, a finding of unfitness
'ﬁoes not preclude a showing of changed circumstances sufficient

to restore fitness. Such a change permits a return of custody

to the natural parent. Although no legal definition of changed



circumstances "necessary to warrant a cﬁange of custody" exists,
one changed circumstance especially important is the remarriage
of the party seeking to change custody. Ten years after a
custody award to a third party a natural parent conceivably could
regain custoedy by showing changed circumstances. In Bandel
appellant remarried and waited nearly two years before making
her motion for a custody change. The supreme court's construc-
tion of the statute requires a trial court tb hear evidence
pertaining to a parent's rehabilitation whenever an application
for a'éustody change is made. Therefore, a custody decree is
not res judicata in the sense of an ordinary judgment.

Bandel reflects the degree to which the "parental preference"
rule is ingrained in Kansas. Although the parent previously
has been found unfit, the Bandel decision permits the trial
court no discretion concerning the necessity of a custody change
hearing. If the parent is no longer unfit, the trial court,
applying the "parental preference"” doctrine, may not consider
whether a change in custody would benefit the child. If a
natural parent is fit, he may claim changed circumstances in
" an attempt to regain custody. Even though the trial court ﬁas
correct in its initial finding of unfitnesé, the court in Bandel
upholds the "parental preference" doctrine and allows subsequent

redetermination of the custody issue.
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EVIDENTIARY PRESUMPTION

HOUSE BILL NO. 3038

1

AN ACT to encourage exploration and production of oil and gas in the
State of Kansas, to provide the citizens of the State with an increased
supply of oil and gas which would redound to the economic and general
benefit and welfare of the citizens and industries of the State, to
assure that certain natural resources in the State of Kansas will not
be unreasonably held unproductive against the public interest for
speculative purposes, and to establish a clear and concise judicial
standard for the enforcement of the implied covenants of reasonable
development and exploration of certain ]easehoid estates for the mutual
benefit of both lessor and lessee.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) Whenever a lease permits the production of
oil, gas or other hydrocarbons from subsurface horizons or zones, any
person who owns a fee interest in the lands or minerals thereunder, so
leased, may bring an action in district court for cancellation of such
lease insofar as it covers the minerals contained in such subsurface
horizons or zones which are not, at the time of the institution of such
action, productive, thfough operations under the lease, of 0il, gas or
other minerals.

(b) The céurt may enter a judgment or decree terminating the
lessee's leasehold interest insofar as it covers the minerals contained
in any such non»péqductive subsurface zones or horizons;

(c) 1In such an action, the following evidentiary presumption
is established;

If any person who owns such an interest in said lands produces
evidence that:

(1) The document which created the leasehold interest was
originally executed more than twnety-five (25) years prior to the filing
of such an action; .and : '

(2) At the time the action is brought, there was no leasehold
production from the horizon or zone as to which such cancellation is souéht;
an evidentiary presumption arises that the lessee has breached his implied
covenants of reasonable development and exploration as to any such horizon
or zone, |

(d) If any amendment vas entered into prior to the date of the
enactment hereof expressly for the purpose'of waiving; limited o; rearrang-
ing rights of‘the lessee as to production from such zone or horizon, the

twenty-five (25) year period shall be computed as if the document was

originally executed on the date of execution of such amendment.,
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(e) In such an action for cancellation, the lessee may rebut this
presumption only by presenting clear and convincing evidence as to each non-
productive horizon or zone as to which cancellation is sought:

(1) That Tessee proceeded with reasonable diligence for the common
benefit of both the lessor and the lessee in the development and exploration
of the leasehold estate.as_to such horizonlor zohe; and |

(2) That the lessee does not hold the same insofar as it covers
-such horizon or zone, for speculative purposes.

(f) If the lessee fails so to rebut the presumption, the court
shall enter a judgment or decree for cancellation of the lease insofar and
only insofar as it covers guch non-productive horizon or zone.

Section 2. It shall be against public policy for any oil, gas
or hydrocarbon Tease, at its inception or by amendment, to provide for a
waiver of the evidentiéry presumption created by this Act.

Section 3. Except for the creation of the evidentiary presumption
herein contained, this Act does not alter the rights of lessors under the
common law of Kansas and the relief and remedy herein granted is not
exclusive, but shail be cumulative and in addition to all other rights or
remedies in existence at the time of the effective date of this Act.

Section 4. This Act shall take effec* and be in force from and

after its publication in the statute book.
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HOUSE BILL No. 3032

By Representative Farrar

1-26

AN ACT relating to natural gas; concerning noturel gas gathering
pipz linss and the use of natural gas therefrom for the purpose
of providing power for agricultural irrigation purposes; pre-
scribing certain rights and liabilites and providiag for the en-
forcement thereof; and conferring certain powers and duties on
the state corporation commission. '
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Be it enacted by the Legislalure of the State of Kanscs:
Secton 1. It is hereby declared thatithe use of natural gas, on

the premises in which it is produced or in gathering pipe lines

located on lands in a proven gas field, to pump water to the surface

daalloth A,Au:.fc,.gcsﬁf}mﬁ srelrpnsmaydbe derelad

1
2
3
4 for irrigation on such premises, is a preferred use, prior-dm—erder
S
6 Sec. 2. Every person, finm or corporaion owing or operating
7

'.my well from which natural ges is prouucec], sold or used off the

e

8 premlses on whvc h such well is located shall make available, upon

2 ‘t’l?ﬁ* M
{g” ’“’{W thc any person engaged in agricultural activifes upon such

e rvgd 6 100 {7l
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11 operation of pumps necessary for the pumping of such amount of

premises, sufficient gas from the production of such well for the

19 water, produced from wells on such premises, 2s may be necessary

13 and proper for the irrigation of such portion of said premises as
14 may be devoted to the growth of agricultural products or to pasture
15 or orchard uses. The person at whose request the gas is furnished
1g shall receive the gas at the wellhead and pay therefor the price
. 17 Dot to exceed that at which the gas is sold at the weliliead, but all
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1 cost of installation, including the gas meter, shall be bome by the
2 person at whose request the gas is furnished. 7

8 Sec. 3. Every person, firm or corporation OWNIng or operating o
4 natural gas rratnr’nnﬁ _pipe line located on lands in a proven
5 natural gas £eld, shall furnish to owners or operators of matural
6 gas engines used- for pumping irrigation water on such lands and
7 shall furnish to owners or operators of such irmigation wells, if re-

quested to do so; natural gas for the operation of engines used for
pumping irrigation water. The price charged to the owner or

[l o]

»au”;g ("[-‘” e e 10 operator of such irrigation wells shall not be more than twenty-five

}“}“J'M’f f”‘i—-‘/ 12 or operators of such gathering line shall make connection and
13 fuwmnish the gas meter, but all costs of installation, including this
14 cost Of the gas meter, shall be borne by the owner or operater of
15 such irrigation well. _
16 Sec. 4. It shall be permissible when agreeable to all parties
17 mentioned in, sections 2 and 3 of this act, to substitute an hour
18 meter on such engine in lieu of a natural gas meter 2s a method of
19 = measuring the amount of the gas so used.
20 Sec. 5. The state corporation commission is hereby vested with
S 21 jursdicton over the sales of natural gas pursuant to this section,
'-f’-‘,ffL‘( ‘Hgg ~and may adopt such rules and regulations as may be necessary

R i P LT TN e ST T TTLASIE! S T g ey e

11 percent (25%) 2bove the prevailing wellhead price. The owners

93  with respect thereto, but nothing in this act shall create in any
94 manner an obligation or duty on the part of the oiaerator of any
95 well or Gatherinff pipe line, who furnishes gas under the provisions
9g of this act, to assume in any way public utility duties to the public
97 at large, except as such duties may arise from such operator’s acts
9§ separate and apart from any performance of obligations imposed
99 under this act. ) .

a0 Sec. 6. Any owner or operator of a well who fails to w'n:ply
81 with any duty imposed by this act shall be liable to the person or
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3
persons agerieved for all damages suflered as a result thereof,
including any diminution in yield from said land which may arise

from inability to irrigate the same because of or arising out of the

failure to perform such duty. Any person entitled to rights under .

the provisions of this act may bring an action or proceeding in the
district court of the county wherein the natural gas well or natural
gas gathering pipe linc is situated to protect and enforce any or
all such rights. '

Sec. 7. The provisions of this act are severable and, if any

clause, sentence, paragraph or section hereof shall be held void,

‘the decision of the court shall not affect or impair any of the re-

maining portions or provisions of the act.
See. 8. This act shall take effect and be in force from and after

its publication in the statute book.
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STATEMENT OF
LELAND E. NORDLING, ASSISTANT SECRETARY
SOQUTHWEST KANSAS ROYALTY QOWNERS ASSOCIATION
HUGOTON, KANSAS 67951

July 13, 1976

To the Honorable Members of the
Interim Special Committee on Judiciary:

PROPOSAL NO. 26

(Natural Gas for Irrigation)

I aﬁ appearing bhefore your committee as Assistant
Secretary of the Southwest Kansas Royalty Owners Association in
support of HB 3032. OQur association is a non-profit Kansas cor-
poration, organizea in 1948. We have a paid-up membership of over
2,000 members. Ouf membership is limited to landowners owning
mineral interests in the Kansas portion of the Hugoton Field -
lessors ﬁnder 0il and gas lease as distinguished from oil and gas
lessees;, froducers, operators, br working interest owners. While
membership in our organization is voluntary, our members own

mineral interests in approximately 1,200,000 acres, or almost

half of the producing acreége in the Hugoton Field.

GAS FIELDS IN SOUTHWEST KANSAS

There are five major gas fields located in the nine
Southwest Kansas Counties of Seward, Stevens, Morton, Stanton,
Grant, Haskell, Finney, Kearny, énd Hamilton counties. They are

the Hugoton, Panoma Council Grove, Greenwood, Arkalon and Bradshaw

N

Fields. : .
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Accofding to information furnished by the Conservation
Division of the Kansas Corporation Commission, as of January 1,
1976, there were 5,389 producing gas wells located in these five
fields. In 19757 these wells in the five fields produced
711,439,975 Mcf of naturai gas, or 83.6% of the total 1975 natural
gas production in Kansas of 850,786,000. There are additional
gas wells producing from smaller gas fields. Thus, in the nine
southwestern counties are located over 60% of gas wells in Kansas
which produce about 85% of the natural gas produced in Kansas.
Wwhile the natural gas production decreased 4.9% in'Kénsas in 1975
compared with 1974, the production in these counties decreased a

little less than the rest of the state.

197§/Gas Production

Major Gas Per Cent of
Fields in No. of Gas Production Total Kansas
SW Kansas Wells in Mcxt Gas Production
Kansas 3,965 594,355,000 69.9%
Panoma 1,003 79,194,000 9.4%
Greenwood 262 27,956,563 3.2%

- Arkalon 25 3,861,719 | 0.4%
Bradshaw 134 6,072,633 _0.7%

| 5,388 711,439,915 83.6%

Kansas 1975 Total Gas Wells in Production 8,865

Kansas 1975 Total Gas Production 850,786,000 McE

<
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In the Kansas portion of the Hugoton Field, there are
slightly over 2,500,000 producing acres. The field covers parté
of nine Southwest Kansas Counties of Seward, Stevens, Morton,
Stanton, Grant, Haskell, Finney, Kearny and Hamilton counties, and
extends through the Oklahoma Panhandle into Texas. The Guymon-
Hugoton Field has 1357 gas wells and encompasses 1,110,720 acres.
The Texas portion of the Hugoton Field has 972 wells and covers
622,080 acres; making the total acres in the Hugoton Field of
4,232,800 acres and 6268 gas wells; The field extends about
150 miles north and south and forty to fifty miles east and west.
Production of Hugoton pay gas is from a deptﬂ of between 2700 and
2900 feet. Within 'the confines of the Hugoton Field lies the
Panoma Council Grove Field of approxima%ely 1,000,000 acres pro-
ducing gas from formations lying immediately below the Hugoton pay

As we view it, the problems of irrigation farmers in
the Hugoton Field can be stated as follows:

1. There is no law requiring the producers tb furnish
natural gas at the wellhead for irrigatién use.

2. There is no regulation of irrigation gas sales from
the producers.

3. There is a lack of statutory.control through the

Kansas Corporation Commission over the irrigation gas sales

contracts of producers.
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4. Tt is becoming most difficult for the irrigation

farmer to obtain natural gas for irrigation pumping.

As you undoubtedly are aware, the idea behind Rep. Farrar's

bill for gas for irrigation farmers is not new. The Kansas COrpo-
ration Commission, while having no present statutory authority to
order irrigation gas coﬁnections, has, since 1956, encouraged
producers and gas purchasers in the Hugoton Gas Field to cooperate
with farmers in providing natural gas being produced from their
lands as a fuel source. Most companies in our area have been
cooperating 100%, but circumstances are changing anfl prieorities
desperately need +6 be established in order ta ensure that natural
gas being produced %rom Kansas lands wil; be available for Kansas
farmers, thus protecting the vast agricultural wealth of our state.
Because of the natural gas shortage, some companies in
the Field are now reluctant to permit hookups without full owner-
‘ship of the minerals, while in other instances, companies are ré—
fusing to allow irrigation connections under any circumstances.
Other companies are charging considerably above the wellhead
price being paid to the landowners as royalty for gas produced
from theif property. Land potentially suitable for .irrigation is

going undeveloped because natural gas is not available as a fuel

source, and alternate fuels are too costly to use. If you are
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interested, I can name specific companies and .specific gircum
stances to support this statement.

Alternate fuels are simply not available. An analdgy
to the problem of our Western Kansas farmers would be for
Central and Eastern Kansas farmers, desiring to use electricity
for irrigation purposes, to be refused a coﬁnection because
Kansas Power and Light or Kansas Cas and Electric had already
dedicated the electricity to Topeka or Wichita.

Opponents of the irrigation bill will undoubtedly argue
that such legislation is unconstitutional and that it will be in
direct conflict with long-term gas purchase contracts executed
years ago dedicating our Kansas gas to coOnsumers in the Detroit
and Chicago areas in the Midwest and to Eastern consumers. As
for these "life of :he field" contracts, these are the same
contracts under which natural gas is presently being supplied for‘
irrigation purposes!

As fof constitutionality of the irrigation bill, I
wonder who will raise the constitution question when it obviously
is for the best interests of the citizens of Kansas to have

Kansas gas available for Kansas farmers.

All of the powers in Washington, including the President
of the United States, members of Congress, the Federal Power Com-

mission, the Secretary of Agriculture, and the Federal Energy
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Administrator have gone on record as recognizing the need to
establish a high priority for natural gas for agricultural use.
The irrigation gas bill simply carries this recognition through

on & state level.

Natural Gas for Irrigation Pumping

Many of our members are irrigation farmers or own land
under irrigation. A substantial portion of the 2,500,000 acres in
the Kansas portion of the Hugoton Field is under irrigation. One
of the primary reasons for the development of this former "dustbowl!
area has been the availability of natural gaslto supply fuel for
the irrigation engfnes.

Information furnished by the U. S. Geological Survey
shows there are an estimated 15,000 irrigation wells in Kansas
irrigating approximately 2,BQ0,000 acres. Seven thousand of
these irrigation wells are irrigating 1,400,000 acres in Southwest
Kansas. Ninety percent of the irrigation wells are pumped by
motors using natural gas. I understand that between one-fourth
and one-third of the land over good sources of irrigation water
is being irrigated. The potential of irrigated land in Kansas
is between 8,000,000 and 10,000,000 acres.

It-is estimated that irrigation has increased the

economy in Kansas in the neighborhood of one billion dollars per
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year. Much of the increased éroduction in Southwest Kansas
would be lost if the land under irrigation would have to revert
to dry land farming.

Irrigation has changed the semi~-arid regions of Western
Kansas to some of the most productive agricultqral land in Kansas.
This increased food production is necessarty for the feeding of the
rapidly increasing world population. | |

Tt is estimated the world population is increasing at
the rate of eighty million people per year. This means in two and
a half years, this increase is the eguivalent of adding another
country to the wor%d population as large as the population of the
United States. Kansas. is doing more than its share in feeding the
world but food production in Kansas will be drastically decreased
if natural gas is rot available as a fuel source to operate the
irrigation engines.

AS you are aware; the Federal Power;Commission caused a
great deal of concern and alarm throughout our area when it issued
an order last December, in Docket No. RP 72"6 (E1l Paso Natural Gas
Company) ; classifying natural gas for irrigation pumping as
industrial use and subjecting irrigation farmers to interruptible
gas service. Tmmediately after jearning about the FPC ruling in
February, 1975, the Board of Directors of our Association adopted
a resolution protesting such classification. A COPY of our

resolution was mailed to the president of the United States,
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membars of Congress, Federal PowerACommission members, the
Secretary of Agriculture, the Federal Energy Administrator, and
the governors of the states located within the High Plains area.
A copy of the resolution is attached for your reference.

While the FPC order applies only to El Paso's customers,
nevertheless, it is our concern and the concern of irrigation
farmers in the area that the order can directly affect all
irrigation farmers in the United States who use natural gas as a
fuel source.

Under its curtailment guidelines, the FPC places
residential users and small commercial users in the top priority,
or Priority 1. In +the second priority are large commercial users.
In the Priority 3 are all industrial users not included in
Priority 2. The FPC El Paso order placed irrigation users in
Priority 3.

In February and March of 1975, El Paso irrigation gas
users in Texas, New Mexico, and Arizona filed motions to intervene,
but the FPC ruled that it was too late to intervene except on a
limited basis. The primary purpose of the new hearings was to
ascertain whether E1 Péso had correctly dete;mined that none of
the volumes it delivers for irrigation purposes is classifiable
as "process gas" includable within Priority 2. Representing the

El Paso irrigation users were Southwest Natural Gas Consumers,
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public Service Commission of the State bf'New Mexico, Tucson Gas
and Electric Company, the Plains Irrigation Users Association, the
State of leahoma, and the Arizona Fuel Users Association.

Hearings on the motions to intervene began April By 1915,
and concluded on June 27,-1975, and were held in Phoenix, Arizona,
Albuquerque, New Mexico, and Lubbock, Texas, in addition to
Washington, D. C. The hearings were held before the Honorable
Curtis L. Wagner, Jr., Presiding Administrative Law Judge. - During
the 39 days of hearings, 137 witnesses gave extensive and detailed

testimony.

on July 22, 19715, Judge Waghex handed down his decision,
ruling that all natural gas delivered by El Paso on its system for
irrigation pumping is "process gas” and gualifies for inclusion in
Priority 2 of El Paso's curtailment plan.

Among the findings of Judge Wagner are the following:

nThe Presiding Judge finds that all natural
gas used for agricultural irrigation pumping
purposes on the El1 Paso Natural Gas Company
system meets the criterion for "process gas"
because of the extremely high cost of conversion
to alternate fuels coupled yith the physical
nonavailability of alternate fuels in the
foreseeable future..." '

"The cost to convert the engine or
purchase a new engine, together with the cost
of fuel supply tanks is prohibitive to most
farmers and would force them out of business
in most instances. Farmers are unique in
the business world in that they cannot pass
on increased cost of doing business, including
costs of conversion and resulting increased
ceost of operation..."
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-vaside from the extremely high actual
dollar economic cost of conversion, an ade-—
gquate supply of gasoline and/or diesel o1l
in the involved areas of the Southwest to
meet the needs of irrigation farmers should
conversion become necessary is just not
available...™ :

"There is no answer for the irrigation
farmers in Arizona, New Mexico, and Texas
in the foreseeable future except natural gas.
It is clear beyond any doubt that any curtail-
ment will be disastrous to the irrigation
farmers not only causing severe crop damage,
but .rendering it impossible for him to get the
necessary financing to put the crop in to
start with. Conseguently, he is faced with

three alternative courses of action. One, he
can fold up his tent, sell his land if he can
find a buyer, and call it quits. Two, he can

go to dry-land farming, except in Arizona
where there is no dry-land farming whatso-
ever, with tremendous drops in per acre
yields making the profitability of the oper-
ation decidedly guestionable. Three, he can
change to another fuel for his irrigation
pumping vhich will raise the cost of pumping
to a point that the return realized on the
farming operation will be noncompensatory by
either converting his existing engine or by
purchasing a new engine with financing for
either being doubtful, and the availability
of the other fuels being nonexistent at the
present time."

To my knowledge, no Kansas irrigation users are involved
in the El Paso proceeding. However, there are Kansas irrigation
farmers who will be affected by the Cities Service Company curtail-
ment proceedings being had in FPC Docket No. 75-62. The Southwest
Kansas Irrigation Association, and the Texas County Irrigation and
Water Resources Association headgquartered in Guymon, Oklahoma,
have intervened and introduced testimony on behalf of irgigatiOn

farmers.
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As I understand the Cities Service curtailment plan,
Cities has placed most of its irrigation users in Priority 1 and
Priority 2, with only a handful of users in Priority 3. The
company's plan is based on usage.

While curtailment of natural gas for irrigation pumping
by the Federal Power Commission would adversely affect irrigation
farmers in the Southwest Kansas area, most of the irrigation gas
hookups in the Hugoton Field are at the wellhead. For many years,
nearly all of(the lessee~producers in the field have voluntarily
permitted farmers to purchase natural gas at-the wellhead for
irrigatien, This has been with the cosperation and encouragement
of thé Kansas Corporation Commission. On May 9, 1956, the Com- |
mission issued an Administrative Bulletin setting forth its
prescribed rules governing the use of natural gas for irrigation.
A copy of this bulletin is attached.

In 1970, at the reguest of Dale E. Saffels, Chairman
of.the State Cdrporation Commission, a study was made by the
Committee on Labor and Industries through the Kansas Legislative
Council to determine if legislation could be enacted to ensure
the availability of natural gas for irrigation.

Hearings were conducted in Garden City and Topeka in

the Fall of 1970. Officials from our association and the South-

west Kansas Irrigation Association presented testimony at the
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éarden City hearing but did not participate in the Topeka hearing.
It is my undersﬁanding there was a cdetermination by the study
group that no legislation was needed at that time, principally
because the lessee-producers were cooperating with the irrigation
farmers on a voluntary basis.

In his request to the Kansas Legislature in 1970,

Mr. Saffels pointed out that natural gas was the best knowﬁ fuel
for supplying power to the irrigation plants when it is availa-
ble. However; there is no regulation of the sales in areas not
certified to a public utility, and it is sometimes very difficult
to obtain natural gas for the irrigation farmer. Mr. Saffels ex-
pressed concern'oﬁer anticipated problems in the future as the
field is depletéd.' He also called attention to the need to pro-
vide for avallability of natural gas as a fuel for irrigation
purposes, to insure equity, and to prevent prejudicial rates be-
tween users of the natural gas.

A further concern of the irrigation farmer is that at
the present rate of removal, there will be no gas for them to use
at any price in a ﬁatter of a few yea}s. Many of the irrigation
farmers own the minerals under their irrigated land. They have
made large capital investments, based upon the use of'natural gas,
which will take years to pay. It is guite possible that before
the equipment is paid for, the gas wells on their land will be

depleted.
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The recognized diséovery well in the Hugoton Field was
drilled near Hugoton in 1927, with most of the development of the
field taking place during the 1930's, 1940;5 and early 1950's.
Since that time, most of the gas from the Hugoton Field has been
transported out-of-state by interstate pipeline companies for the
use and benefit of consumers residing in the north central and
eastern parts of our country, principally around the Detroit and
Minneapolis areas. Consumers in the Denver area are also benefit~
ing from our gas.

Federal Power Commission regulation of wellhead and
field deliveries of gas have made it possible for out-of-state
users to obtain what appeared to be unlimited quantities of gas
from the Hugoton Field at artificially low regulated rates. This
has hastened the depletion of our reserves and postponed the
development of additional reserves Or continued use of alternative
fuel sources.

Bearing in mind that 79.3% oz the total Kansas 1975 gas
prodﬁction came from the Hugoton and Panoma Fields in Southwestern
Kansas. The amount paid the producer for most of the shallow
Hugoton pay gas is 13.5¢ per Mcf, or lesé, possibly the lowest in
the ration! The 13.5¢ figure represents the present area regulated
rate for shallow gas in the Hugoton Field. The amount received by
producers for Panoma Council Grove gas ranges from lé.5¢ per Mcf
to in the neighborhood of 75¢ per Mcf, depending upon the size of

the producing company and the date wells were commenced, ‘even
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-though the gas goes into thersame pipeline from the same land at
the same time. This demonstrates the utter artificiality of
_bureaucratic regulation. |

By way of comparison, in January 1975, the national
average regulated rate paid for gas purchased by major interstate
pipeline companies from domestic producers was 29.5¢ per Mcf!

By way of further comparison, one barrel of fuel oil
(42 gallons) ;s equivalent in heat energy to 5.8 Mcf of natural
gas. Natural gas, paid for at 13.5¢ per Mcf at the wellhead, is
equivalent to crude oil selling at the wellhead at 78¢ per barrel.
Natural gas, at 13.5¢ per‘Mcf, compares with fuel oil selling at
2¢ per gallon and electricity selling at 1/20 of 1¢ per kilowatt
hour.

in 1954, when the Federal Power Commission asserted
jurisdiction over producers selling gas to interstate pipeline
companies, the average wellhead rate in the Hugoton Field was
11¢ per Mcf, compared to crude oil selling at the wellhead for
$2.90 per barrel. The present wellhead rate being paid for
Hugoton pay gas is slightly under 13.5¢ per Mcf compared to the
present posted field price for oil in Kansas of $12.75 per

barrel, the price of o0il being four times as much as paid in 1954.
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Sfafe Corpora flon Commiﬂdfon

ROBERT B. DOCKING Govetnor

DALE E. SAFFELS Chairman

JULES V. DOTY Commissioner TOPEKA, KANSAS 66612
JOHMN W. CUNNINGHAM Commissioner

RAYMOMND B. HARVEY Secratary .

JACK GLAVES Gen. Counsal March 5, 1970

The Honorable Glee Smith
President Pro Tem
Kansas State Senate

State House

Topeka, Kansas

Re: Irrigation Fuel Gas - State of Kansas

Dear Glee:

For many years we have had continuing problems with requests for natural
gas fuel to be used for irrigation systems in certain areas of Kansas.

For several sessions in the past there have been attempts to give legislative
guidelines for regulation of this subject in Kansas.

Natural gas is the best known fuel for supplying power to irrigation plants
when it is available, but because there is no regulation of these sales in
areas not certified to a public utility, it sometimes is very difficult to obtain
.this natural gas for the irrigation farmer and because of this there are
literally dozens of different types of contracts and prices for this fuel which,
in the opinion of this Commission, makes it discriminatory in certain cases

to use natural gas for fuel for irrigation.

We asked Mr. Lester Wilkonson to make a study of this last fall and I hand

you a copy of a letter received from him togcther with a list showing the number
-of wells in the Hugoton Gas Field area, along with a chart showing examples

of different contracts entered into between the farmer and the supplier.

In addition to this you will find that the several public utilities who serve areas
using natural gas for irrigation have even dififerent costs to the farmers in these

cases,

This has not been presented to the Legislature during this session as I believe
that the study that is required on this subject would require more time than could
be spent by a committce during a regular session.
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The Hon., Glee Smith -2~ March 5, 1_970

We do feel that the Legislature, either through the service of an Interim Committee

or the Legislative Council, should make a study of this subject to see if the
Legislature desires to cnact legislation in future sessions on this subject.

In anticipating problems in the future, I believe that we will run into even more
difficulty as the Hugoton Field and other fields in Kansas are depleted, as there
will not be natural gas available for the farmer, and provision for this particular
problem should be provided to insure equity and to prevent prejudicial rates
between uscrs of the natural gas.

Although the problem might be greater in the Hugoton Gas Field because this is
the largest gas source in America, this same problem exists in other areas of
irrigation that are blessed with a supply of natural gas.

You are requested to submit this matter to a proper Interim Committee of the

Legislature or to the Legislative Council if
making an interim study to provide guidelines in this area.

you so desire for the purpose of

Please be assured that this Commission is available to assist you in any way
in this connection.

You are further advised that this request is being made by this Commission
in cooperation with the Southwest Kansas Royalty Owners Association and the
Southwest Kansas Irrigation Association.

You are further advised that identical letter to this is being submitted to the
Honorable Calvin Strowig, Speaker of the House of Representatives, evidencing
a similar request to that body. ‘

Very truly yours,

/ /4
Dale E. Saffels,/Ch irn;an\ :

DES/tk

ccr Southwest Kansas R oyalty Owners Association
“Southwest Kansas Irrigation Association

Enclosures



STATE OF KANSAS
FRED HALL, GUvinnoa ’

STATE CORPORATION COMMISSION
TOPEKA

May 95 1956
ADMINISTRATIVE BULLETIN

70 ALL PARTIES OF INTEREST:

n pe: Use of Gas for Irrigation Purpofes8e.

=i

Tt has long been the pollcy of this Commission that
the use of gas for irrigation purposes on & landowners! premises
1s a lawful use under Kansas statutes and that 1t is highly
dssirable that natural gas produced from their land be mads avalile
abhle to landowners for such purposes wherever poaslblo.

Purpuant to a recent study conducted by the sbafll, the
Commlasion has reconsidered the entire matter giving particular
attontion to the farmers! need for this most efficient and econom=
ienl fuel, and has revised 1ts former policy as set forth herein= -
after. Subject to ths followlng prescribed conditions and limivas
tions governling use of natural gas for irrigation purposes, g&s8
may be mads available to any farmer desiring it for that use who'
will take delivery et the wellhead, make his own connection to .
the wellhead and transport hls own gas t+o his irrigetion pumpas

(1) Contracts entered into between the farmer=
user end the producing company must be ratified by the
contract purchaser of gos produced from the welle

(2) Each such contract shall be submitted to the
Dirsctor of Conservation for approval and & copy &s
approved filed in his office befors any gas 48 dalivered

thersunder.

(3) All gas so furnished shall bé metered and proper
posords of same shall be kept in a mannexr approved by Lne
Direotor of Gonagrvationn- ;

e e e CvaTr ConednAaYioN COMBINEION



(L) The amount of gas taken from & woll and furnished
to a farmer-ussr for irrigation purposes shall be charged
against the monthly current allowable for such well., '

(5} It is understood that producing companiss will
charge a nominal price for gas Furnished for irrigation
purposes,; and tha price shall be unlform to all such users.

The cooperation of all parties interested in this matter
15 invited. s

STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

By @4?%’7/1 i et z"?

RayjigAd Be HAXVey, S00NATAIY




SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION
HUGOTON, KANSAS 67951

RESOLUTION

WHEREAS, the Southwest Kansas Royalty Owners Association is a non-profit Kansas corporation
organized in 1948. hs membership consists of over 2,000 landowners with mineral interests in the
Kansas portion of the Hugoton Gas Field. The Hugoton Gas Field comprises a substantial portion of nine
Southwest Kansas counties, extends through the Panhandle of (:Jklahoma into Texas, and adjoins the
large East and West Panhandle fields of Texas. The Hugoton field and East and West Panhandle fields in
Kansas, Oklahoma and Texas cover approximately 33,000 square miles and over 21 million acres. Much
of the land in this area is under irrigation, and the chief source of fuel to operate the irrigation engines

comes from the natural gas produced from the land: and

WHEREAS, on December 19, 1974, the Federal Power Commission, in Opinion No. 6897-A entered
in Docket No. RP72-6, (El Paso Natural Gas Company), classified natural gas for irrigation pumping as
an industrial use, thus placing its use on an interruptible basis. The EPC order further prohibits con-

sidering the use of butane and propane as an alternate fuel; and

WHEREAS, FPC Opinion .lo. 697-A applies only to El Paso Natural Gas customers, nevertheless,
it is the concern of the members of this Association and irrigation farmers in the area that the order-

can directly affect all irrigation farmers in the United States using natural gas as a fuel source; and

WHEREAS, if this policy is made applicable to other gés companies and the use of natural gas for

irrigation purposes is curtailed, the following results can be expected:

(1) Irrigation farming requires water to be available at critical times during the growing season
of all crops. If the fuel source is not available at a critical stage of growth of the plant, there can be
crop failure. Fertilizer is necessary to increase crop production and requires water to utilize the

chemicals. If there is not the proper balance of water and fertilizer, there will be a drastic decrease

in production.




(2) The FPC order eliminates considering the use of propane and butane as alternate sources
- of fuel supply, leaving only diesel, gaso[in'e or electricity as alternate sources. Not enly would the cost
of fuel be greatly increased, conversion to alternate energy would require a different type of irrigation
engine, as well as supply tanks and other equipment to operate the engines. There is already a critical

shortage of diesel fuel and gasoline, as well as fuel tanks.

(3) Most industrial plants are designed for alternate fuels and the costs of the equipment and.
fuel zre being passsd on to the consumer. The irrigation farmer does not have standby equipment to

convert to other fuels because of prohibitive costs, which cannot be passed on to the consumer.

(4) FPC Opinion No. 697-A is in direct conflict with the position taken by President Ford, by the
Feceral Energy Administration, by the Department of Agriculture, and by Congressmen introducing

legislation declaring top priority for the use of natural gas and ather fossil fuels in food production.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE SOUTHWEST KANSAS
ROYALTY OWNERS ASSGCIAT!ON, on behalf of its members and on behalf of thousands of irrigation
farmers throughout the United States, that it hereby opposes the action of the Federal Power Com-
mission in classifying natural gas for irrigation pumping as an industrial uée .on an interruptible basis,
and urges the Commission to reconsider such action and classify natural gas for irrigation pumping

to the highest priority of use.

BE IT FURTHER RESOLVED, that the Secretary of this Assaciation is hereby directed forthwith to
transmit a copy of this Resolution to the President of the United States, members of Congress, the
Federal Power Commission members, the Secretary of Agriculture, the Federal Energy Administrator,

and the Governors of the states located within the affected area.

ADOPTED this 19th day of February, 1975, by the Board of Directors of the Southwest Kansas Royalty

Owners Association.

e | W
M ZZ Robert Larrabee, President

B. E. Nordling, Secretary
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STATEMENT OF
LELAND E. NORDLING, ASSISTANT SECRETARY
SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION
HUGOTON, KANSAS 67851
July 13, 1976
To the Honorable Members of the
Interim Special Committee on Judiciary:

PROFPOSAL NO. 26

(Termination of leases on Natural Gas in Sub-surface Zones)

Much of the acreage in the Hugoton Field is held by oil
and gas leases executed years ago with the primary terms of the
leases long sinée expired. It is fortunate that the lease
structure is such that royalty payments are not subject to regu-
lated rates. If it were otherwise, landowners would be better
off financially if the gas wells on their land were shut-in and
they were compensaged by shut-in royalty, as provided under lease
terms, at the rate of 50¢ to $1.00 per acre per year, in lieu of
royvalty payments.

Competent engineers and geologists have from time to
time indicated that the deeper horizons underlining the Hugoton
Field contain large untapped oil and gas feserves, as evidenced
by scattered deep test wells and geological and engineering data.
To date, some 103 oil fields and 63 small gas fields have already
been discovered in the Hugoton Field area at dépths below the
Hugoton and Panoma gas zones. Yet much of the deeper horizons

underlying the 2,500,000 acres in the Hugoton Field are un-

explored or undeveloped.
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Members of our association have for many yeaxs urged
their lessees to explore the deeper horizons below the shallow
Hugofon pay. However, the lessees generally- refuse to do so
giving as a reason that they dedicated to interstate pipeliﬁe
companies not only the gas to be produced from the shallow horizons
but any natural gas that might later be discovered or produced from
czeper horizons, and that FPC regulation has now made it impossible
to shake any of the gas free of bureaucratcially low rates, These
dedications usually extend for the life of any present or future
production. Because of FPC rate regulations, the lessees prefer
to and do expend their exploratory funds in searching for oil and
gas in foreign countries ox fbr gas in areas where they can sell

gas to the intrastate market without rate regulation.

Nationwide Rates for New Gas

In June, 1974, the Federal Power Commission established
a single nationwide rafe for new interstate natural gas at the
producer's level. A single uniform national ceiling of 42¢ per
Mct wés established for all new gas produced from wells commenced
on or after January 1, 1973, or for gas delivered under contracts
executed on or after that date. By subsequeht orders, the FPC
has permitted the rate to be increased to 50¢ per Mcf effective

as of June 1, 1974, and 51¢ per Mcf effective on January 1, 1975.
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Small independent producers are permitted to receive 150% of the
nationwide rate subject to FPC approval.

As for old gas, the Federal Power Commission, in Docket
No. R-478, issued a notice initiating a "Nationwide Rulemaking To
Establish Just and Reasonable Rates For Natural Gas Pfoduced From
Wells Commenced Before January 1, 1973." The Commission has
fssued an order of 23¢ per Mcf for a nationwide rate for old gas
sZfective January 1, 1976, and to be increased to 29.5¢ per Mcf
effective July 1, 1976, however as yet no actual increase in
rétes for old gas has been paid to the royalty bwners.

There is, no justification for such an arbitrary position
as to flowing gas. 'Obviously, old gas has the same worth to the

consumer as new gas.

Extension of the Life of the Hugoton Field

At the present time the projection of the life of the
Hugotoh Field has been estimated to be another ten to fifteen
years. At the time of first production, the Hugoton Field had a
wellhead pressure of between 390-430 psia.

The present field pressure is down to between 175 to
200 psia. Abandonment pressure of the field is estimated to be

50 psia, which will leave a substantial amount of gas in place.
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Tt is my understanding that, depending upon the degree
of technology and the rate paid by the pipgline company to the
producer for the gas, it could be economicaliy feasible to
‘produce gas from the Hugoton Field at pressures much lower than
50 psia. In fact, I understand that vacuum pumps can be installed
ox wells andrgas removed even below zero pressure. Thus, there is
2 good possibility the life of the Hugoton Field can be extended
by several years if there is a substantial increase in the well-
head rate for Hugoton pay gas and if there is the economic in-
centive for the producers to incur the additional'expense of
removing the gas by mechancial means.

Tn the meantime, we have millions of acres in Southwestern
Kansas that have lower formations below 3400 feet that have never
been tested by the major oil and gas producing companies.

You and I-do not last forever but a corporation does
especially a major oil and gas company.

These major oil companies are holding these deeper
formations for their whims. They have shallow production on the
acreage and will not develop the lower formations until they see
fit or until the State governments make a decision for the wel-
fare of their state that such formations should be developed or
released so an independent company can come in and find new

sources of energy for our state and nation.
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Our nation and our state is in an energy crisis. It is
my sincere kelief that our state can relieve some of this energy

crisis by the passage of HB 3038.
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Seatbuest Ransas Tnigaticn roseciaiion

P. ©. Box 781
Libenal, Ranaas

Statement of Frank Trotman, Bxecutive
Secretary for Southwest Kansas Irrigation
ﬁssoc1atlon Before ‘he Special Commlutee

on Judiciary, July 13, 1976.

-1 am Frank Trotman, ez ecutlve secretary for Southwest Kansas
Irrigation Association headquartered in Ulysses, Kansas. Our
association represents approxinately 1000 1rr1uaulon’farmers

in fourteen Southwest Kansasfcountieso

‘I would like to speak in supbort of Rep. Keith Farrazfs bill
entitled HB3038 "An Act related to natural gaé, providing for

the termination of certain rights and prescriﬁing certain
-conditions, restrictions and procedures_therefor."

I understand the purpose of this committee to be a considera-

tion of the legal implications of HB3038. My comments tbday

will be directed to some court rulings as applied to;gas_ieées}
Section 1 (b) of H33038 sets out certain conditions to be met
before a court decree to terminate the lease can be ordered. These
conditions are not unreasbna&lé‘nor are they contrary to legal
precedent.

In many court rulings, shorter time periods than 25‘years have
been established for lesse?'s to develope énd produce minerals

or terminate the lease. The 1m011ed covenant ¢alrly to exhaust

thé capability of the land to produce minerals subsists. If tho
land will not produce minerals in paying quantities, and the lessee

would not be justified in drilling more wells, he may not continue

to hold the lease by exbending the term. If the land is burdened

FURTE. 1% T PRI . TYNIRU 41 mn T drrrrmer T o o mrtErE2T Al A Hhatsra FHhAtE TarnA”A mvyvAacrhnantand
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within a reasonabhe time.(1)

The ordinary and legal meaning of the word "royalty" as applied
‘to a gas lease 1s the pompensation provided in the iease for the
privilege of drilling and producing gas, and consists of a share
in the gas produced. It does not include a perpetual interest in
-the gas ih thetground, The ordinary meaning of the word ”royalty”
in an existing gés lease cannot be enlarged by proof of usage and
custom so as to include a nonveyance of gas in place in the land
and the perpetual rigﬁt to go upon the land and explere and pro-
duce gZase (E)f

The publication American Juriéprudence3 Section 121 Volume 38
Second Edition pages 585 and 587 states, "The lesseé is not
entitled to sink a well u?on the leased premises, discover a’
trgce of oii or gas, and then be idle and insist that this dis-
covery.vested in him a }ight to produce’ at any.time he might
choose to operate in the future." Warfield Natural Gas Co. vs
Allen 248Kyb6L6 is referred to as an example of this rule.

American Jurisprudence Section 99 Volume 38 Second Edition page
566 states, "Thé doctrine under which forfeiture provisions in

gas and oil leases are favored has sometimes been based on the
theory that delay on the part of the lessee in carryingiout the
objects of the lease may, as a result of the elusive and gugacious
nature of gasrand oil, completely prevent the attainment of those
objects, and that, therefore, time must be regarded as of the
essence of the agreement."

In discussing implied provisions of a lease, the same publica—
tion on page 559 states that a lessee must.market the'preduction
within a reasonable time and further comments that the lessee will

do nothing to impair-the value of the lease to the lessors



.-
And there is judicial support for the rule deélaring that by
virtue of the doctrine of implied bonvenaﬁts, a rigid duty is
imposed on the lessee to protect the leased premises from sub-
stantial drainage-by_wells on lands adjoining the leasehold
premises by the drilling of sufficient numbers of wells. ‘here
is support for the viéw that a rightlin the iessee to defer
develooment by the payment‘éf delay rentals will not necessarily
prevent the courts from reguiring the lessee to drill protection
wells on pain of forfeiture. (3) ’
The purview of Eep. Farrar's H33038 embodies these judicial
considerations. The bill is more than reasonable‘in its stipu-
lation of time; is quite clear in its intent only to profide
for court decree for termination if no effort to produce natural
gas 1s made, and excludes leaschold premises that are presently
occupled by a producing well or well bofe or well or well bofe
presently being usgd as an injection‘aid in o0il or gas production.
Thel)roposed legislation ﬁeither limits hor provides'unfair
" ad vantage to the lessee or lessor bound togefher in an agreement
to develop the dbands' mineral producing capability for the benefit
of both. Its thrust; as in the thrust of judiciai deci;ion, is
to eliminate perpetual holding of leases for speculative purposes
of the lessee without regard for the lessor. | i
It would seem that in a time when full development of our natural
gas resources is essential for our energy needs, such a bill would
ald exploration for and development of production.‘ |
I hoﬁe that these judicial references have not been burdensome,
but rather adequate to show prevailing legal consideration’

pertaining to aspects of HB3035. I thank yoﬁ for the opportunity

oo emrmmmlr e Pasrman A Rlad o ST



Seutlecet Ransae Twigation ;fosceiation
P. O.Bex 781
Lidenal, Rawsas

Statement of Eugene Shore, President of
Southwest Kansas Irrigation Association

Lo

Before the Special Committee on Judiciary.
July 13, 1976

I am Eugene Shore. I live and farm in Stantbn County and
am president of the Southwest Kansas Irrigation Association,
which'represénts about half of Kansas' three million acres of
irrigated cropland. |
I would like to speak in favor of house bi1l 3032. During
the past yezr, energy for irrigatidn has been the suﬁject et
many hearings‘béfore the Federal Power Commission, State
Corporation Commission, and both state and national congressional
comnittees on energy. The hearings have pretty well been consistent
.in showing that pfior to two years ago irfiggtion'use was so
small it was ignoréd by everyone. Today, while irrigation uses
less than 2 per cent of the available natural gas, everyone |
wants that two per cent. The findings have consistently shown
irrigation to be a high priority for which thkere is no substi-
tute, therefore an uninterruptible supply should be maintained.
In forty years we have deve1§ped aﬁ agriéultural economy 1in
Southwest Kansas, totally dependent upon irrigation and.the
business it generates. Developing Western Kansas agriculture
has placed Kansas among the top states in grain-fed beef, and
in 1975 third in the nation in dollars worth of agricultural
"exports.. These are dollars to Kansar ﬁo.be spent ;n Kansass
The development over 40 years is due to land, water, and natural
gase All three are necessary to a vigorous irrigated agricultural

<

economy in Southwest Kansas.



Water and natural gas are natural resources that are avallaole s,

partlculor lOC&thﬁu and are similar in produCulon for man's usee.
The irrigation farmer in‘SOjthwest Kansas whose dand sits on top

of an undergfound water supply and an underground natural gas

supply views his access to those supplies in much the same way

a landowﬁer in Eastern Kansas views his access to a etfeam or

river flowing across his property. Should.the Eastern Kansan

be denied the right to use water from that stream or river to

water his cattle because some interest downstream has need of it?

Should a Western Kansas irrigator be denied use of natural zZas |

when it is produced froﬁ his-land‘or flows acrossV@is land in pipes?.

House 3111 3032 does not seek ffee use of that natural gas, but
scates uhe iﬁrigater will pay cost plus 25 per cent for pipeline y

gas and wellhead price for gas at the well.. The bill further

requires the irrigator to stand the costs of instelling faeilities

fof delivery of that gas to his irrigation engines.

I ould also add that H33032 does not create a new situztion.

It simply makes universal what is alreedy being practices by

many gas companies. It corrects the landowners disadvantage

in having the Wrong gas company to deal with.

Kansas has been generous in sharing her natural vas, but remiss
in prOuectlne its own interests by fallure to insure adequate

supplies of gas for its own citizens. It is r&diculous for the

people who own natural gas to be refused the opportunity to use

a small per cent‘of itffor their preservation, and the benefit

of the state where the gas 1s produced.
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Irrigation gas can be lost by refusal of a company to hook up
the irrigator, or by pricing it out of the market. HB3032 would
. assure irrigators adequate irrigation gas at a reasonable and
fair price. Producers, and pipeline companies would also be

protected as to a fair rate of return on their investment.

The state of Kansas would be protected by insuring the conti-

nuance of agricultural dollars flowing through the econcmy.
Tt is‘impoftant to realize that irrigation gas used in Kansas
produces dollars which multiply almost six times as they pass
through the economy. Gas placed in'the pipeline pass that

multiplier effect on to another state.

>

We want to share our resource, but let's guarantee Kansans a

piece of the pie by passing H33032.
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My name is Stuart Wheeler.

I am the Manager of Governmental Affairs for Kansas-Nebraska Natural Gas Compaﬁy,'Inc.

Kansas-Nebraska is a natural gas company engaged in the business of producing, purchas-
ing, transporting and selling natural gas along its pipeline system located in a num-—
ber of communities and in rurzl areas in the states of Colorado, Kansas, Nebraska,
Wyoming, and Texas and wholesale to other gas distribution pipeline systems for resale
in the states of Colorado, Kansas and Nebraska.

Kansas~Nebraska currently obtains its supply of natural gas from the Anadarko Basin in
Kansas, Oklahoma and Texas, the Denver-Julesburg Basin in Colorado and Nebraska, and

the Wind River and Powder River Basins in Wyoming and by pipeline purchases from
Northern Natural Gas Company in Nebraska and Colorado Interstate Gas Company in Colorado.

Because Kansas-Nebraska transports gas for resale in interstate commerce the company -
is subject to the jurisdiction of the Federal Power Commission as provided by the
Natural Gas Act. In addition the company's retail sales in Kansas are subject to the
jurisdiction of thg‘State Corporation Commission of Kansas.

Kansas-Nebraska has served customers in the State of Kansas for over 40 years. During
this period, Kansas~Nebraska has connected and is presently serving 59 communities in
Kansas and approximately 28,212 customers, including 3,386 irrigation (per meter basis)
customers. With respect to new irrigationm well connections in Kansas since 1974
Kansas~Nebraska has provided new service as follows: )

. 1974 ~1975 March 15, 1976 July 1, 1976
Gathering lines 153 105 ' 51 90
State total 315 234 84 165

Insofar as Kansas-Nebraska is concerned legislation such as HB 3032 introduced last
session is unnecessary.

In the State of Kansas, Kansas-Nebraska had gas sales of about 14,400,000 MCF to
domestic, commercial and irrigation customers and of that total 8,100,000 MCF were

£~ : i~ = an
for irrigation customers.

Kansas-Nebraska was also disturbed by the pricing provisions contained in last year's
legislation. Kansas-Nebraska could not provide service at the price set forth in the
legislation. For example, Kansas-Nebraska's employees drive 4,600 miles each month

to reach rural meters in the Lakin and Rush Center areas where most of our gathering

facilities are located.

As a result of the national gas shortage pipeline companies have been unable, in recent
years, to acquire enough gas to serve their customers' total requirements. Consequently,
reserves dedicated to pipelines are being rapidly depleted, and production not sufficient-
ly increased to meet the growing needs of the pipeline customers. To meet this problem .
the Federal Power Commission has been forced to authorize, in certain areas, a curtail-
ment of service by the pipeline.



It is the present natural gas shortage which has lead to significant Federal Power
Commission activity to result not only in the need for curtailment but also the manner
of curtailment.

The Commission's efforts to arrive at a uniform solution to the curtailment problem

lead to the adoption of Order No. 467-B, in March, 1%73. This order prescribed a
nine-tier priority schedule for curtailments, which favored residential and small
commercial customers. Order No. 467-B specified that the lowest priority level would

be completely curtailed before the next higher priority was curtailed. This type of
end-use curtailment has been upheld by the Supreme Court in the case of FPC vs. Leouisiana
Power and Light Company, 406 U. S. 621 (1972). Subsequent to the adoption of Order No.
467-B the Commission adopted a standard set of ‘terms and definitions which it stated
would apply to curtailment plans.

With respect to irrigation use the Commission in Opinion No. 745 declared that all natural
gas used for agricultural dirrigation pumping on a pipeline system which meets the criteria
for processed gas is entitled to priority 2 status under Order No. 467-B. This decision
amounted te reclassification of natural gas used for irrigation pumping use from in-
dustrial use to process gas or from priority number 3 to priority number 2 as set forth

in Order No. 467-B.: Reclassification of natural gas used for 1rr1gat10n pumping in this
case was coneidered a major victory for the irrigators. :

Presently, proceedings are being conducted by the State Corporation Commission of Kansas
regarding establishment of priorities.

Kansas-Nebraska has taken a number of steps to conserve existing reserves and reduce
sales to lower priority users so that curtailment of service to high priority users
can be avoided. !

These measures are brought to this Committee's attention for a better understanding of
how Kansas~Nebraska is attempting to cope with the gas shortage without impairing
service to the high priority customers which includes the irrigation customers. Hov=-
ever, legislation such as is being proposed in Kansas to require service be provided

to dirripgation customers is likely to focus attention on a problem which in relation to
a ban on all new sales is not of legal significance. In a recent proceeding involving
Northern Natural Gas Company an FPC administrative law judge ruled that Northern could
not provide service to some 50 customers who were entitled to right of way taps for the
reason that Northern was curtailing service to other customers. In other words if
Northern could not provide complete service to its existing customers it could not take
on new customers, regardless of the end-use.

If the legislature wants to be helpful in solving the natural gas shortage, it should do
so by attacking the cause of the supply shortage. This includes support of deregulation
of the price of gas at the wellhead, measures to provide for timely and appropriate
relief from the regulating Commission so that the utility can recover increased costs,
and explanations to the comstituents that utility bills can be expected to increase in
. the future. '
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UMITED STATES OF AMERLICA
FEDURAL PCHER COMHMISSTON

Horthern Natural Cas Company ) Docket No., CP75-333

INITIAL DECLISTION DENYING IN PART AMND GRANTING IN PART AN
APPLICATION FOR A CERTIFICATE OF PUBLIC CONVEMNIENCE
AND NECESSITY PURSUANT TO SECTION 7(c) OF THE e

NATURAL GAS ACT ;2 = §
."'.. "fr‘:.&} &

-

(January 12, 12748)

APPEARANCES

David 8. Ward, Charles A, Case, Jr., F, Vinson Roach, Daniel 3.
O'Brien, Jr., and Patrick J. McCarthy for Northern Natural Gas

Compa

Donnell R. Fullepton for the Federal Power Commissicn
MCGOWAN, PRESINDING ADMINISTRATIVE 1AW IUqu

Background

On HMay @, 1375, Horthern Vatural Gas Company (Morthern)
filed, in Dosket Mo, CPF5~333, #4n applicition pursvent ko
Section /(c) of the ¥Watural Gas Act for & certificate of pubilic
convenience and necessity autheorizing the construction and
operaticn of facilit'es for the sale and deliverwv of natural
pas in the States of Kansas, Oklahoma and Texas. Horthern
sewks authorizatien to construct 36 deliverwv stations and ko

ansport gas and make direct sales to consumers in Kansas

,anJ Texas through its Peoples Divisicn. Neorthern also reguested
authorization to construct 17 measuring stations Ffecr use in
rural areas of Cklahora and Tevas. HMNorthern estimates the total
cost of the preorosed facilities to he 354,977, and that the
total anvsal sales voluvwe of pas involved i= 177,137 MCF.

'T

Noerthern's application was noticed in the Federal Rerister

on May 20, 1979,

5, Terra Chewmicals Iaterprational, Inc.
tien to intervene in oopositicn to the
ested a [fermal hearing,

On Janwe 13, Y97
(Tecra) filed a peti
applicatbion and requ

DCnUb
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on August 5, 1975, Terrd withdrew its request for a Formal '
' b . -__,__7____‘__,,__.-—‘-’—“
hearine and stated Fhat a hearing was now unnccessary on the

[ e 2

basis of assurances made to it by Horthern>TE§E_fﬁE#§ﬁpply-
derand projections set forth in Morthern's rvecent curtailment
case in Docket “lo. RP74-104 will not be affected by the instant
applicaticn.

Mo other protests cr petitions to intervene have been
Filed.

On September 3, 1975, the Commission entered an order
setting the matter for hearing and directed that the proceeding
should develop, inter alia, & record regarding:

1. Tha specific end use involvad in each
of the primary end use categories (Crop Drving,
Irrigation, Feed Lot, commercial and Domestic
leat) proposed to be served as a result of this
application including their relationship as to
priority of use as set forth in § 2.78 of the
commission's General Policy and Interpretations;

2. The availabilitv of alternate fuels
to serve these reqguirements.

3. A detailed descripticn of how'
worthern proposes to supply natural gas for
the proposed new and additional sales and
the source of such gas supply.

&~ 4, The impact of serving new and addi-
rional sales on Northern's existing customers;

and

: S. How the public convenience 1is
advanced by adding additional service while
existing customers are being curtailed.

=

975, a formal hearing was held before
tive Law Judge Graham W. HcGowan and
bmitted by Morthern in support of its
taff in cpposition thereto.

On Qctober 3, 1
Presiding Administra
briefs were later su
applicaticn and by S
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Unfortunatels, 5

s, despite Northevo's agsestion that 42 of the N &3
proposed new customers arve right- of-way prautors,Z  ouly one of /ﬂﬁyff : j
Lhe 53 propesed new custormers has been identifisd as a right-of- adﬁé}”“&{
way edsement granting custowmer with a private grant of service !
who, Lelylug on such agreement, 52::ed in good FdithwtﬂmthQEEEriu
‘ment and is presently without an alternate luel capability, and
this is Lloyd E. Tucker, a proposed residential customer of South , f
Union Gas Company. The record discloses that Mr. Tucker built a
new home to be heated bwv natural gas, with the expectation that |
natural gas would be available to him by virtue of his contract 5
with MNorthern. Although the record does not centain a recital E
of the land record reference to the alleged right-of-way ease- : %
!
i
;

ment, the addition of service for Mr. Tucker is not opposed by
intervenors nor Staff,

Should the applicant at a later date desire to submit N G s I
additional evideace to be limited to the identification of-ads- l/jL’ |

ditional right-ofjﬁgz“gsemeﬁt grantors w with qgggg;;gg:ggl_z}:g?ﬁf
of serivce, who relied.in good faith on s such agreenent Fo their
detriment and are présent 7ithout a___j*rvnate f*D capability,
this~docket will be reope ened for the specific purpose of receiving
and examining such evidence and the making of 2 determination of
the obligation of the applicant to extend service to them as
required by the public ¢onvenience and necessity under Section
7(e) of the Natural Gas Act.

Finding

1. That Northern is a natural gas company within the
meaning cof the Natural Cas Act.

2. That applicant has failed to prove that the certificate
requested in this application under Section 7(c) of the Natural
Gas Act is regquired by the public convenience and necessity
except as it pertains to the sale and delivery of natural gas
to South Union Gas Company for resale and delivery to Lloyd E.
Tucker,

3. That Lloyd E. Tucker is a landowner who granted a right-
of-wav easement to Northern, securing thereby a private grant of ‘ |
service in partial exchange for said easemert, and that he relied '
in good faith on sald agreement to his detriment, and is presently
without an alternate fuel capability.-
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for residentisl purposes is required by the public convenience
and necessity, ‘

CRDER

WHEREFCRE, IT IS CRDERED, subject to review by the
Commission, that:

The applicant’s request for a certificate of public
convenience and necesgity authorizing the construction and
opﬂratlon of certain sales measuring and delivery station
facilities and the sale and delivery of natural gas in the
States of Xansas, Oklahoma, and Texas is herebyv denied without
prejudice, evcept as it pertains tc the sale and delivery of
natural gas to South Union Gas Company for regale to Lloyd B
Tucker for whem such certificate is hereby granted.

[

AW
<\' /‘-\’H_.-l —L ‘?k' W)
Graham U McGowan

Presiding Administrative Law Judge

. That sale and delivery of natural gas to Liovd E. Tueker
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BEFORE THE 1976 INTERIM JUDICIARY COMMITTEE

HB 3032 =~ Hearing July 13, 1976

KIOGA has reviewed this bill and appeared in opposition
to it February 11, 1976 and March 17, 1976. The
minutes of the hearing March 17, 1976 were complete

and should be referred to as a part of this study.

We are sympathetic with the future plight of the
irrigation farmers of Southwest Kansas, but we believe

this bill is not the answer to their problem and should

not be recommended for passage.

The Assistant Attorney General appearing in favor

of the bill during the House hearings did notl appear

at the Senate Committee hearings when we called to

his attention Phillips Petroleum Company V. Corporation
Commission of Oklahoma 312 Pac 916 declaring a

similar law in Oklahoma unconstitutional for the

reason it constituted a taking of property without

due process of law. This opinion has a direct
relationship to this bill or anything else proposed
like 1it.

We think HB 3032 violates existing contractural rights
for natural gas already sold. Line 3, Page 1

indicates the producer shall divert interstate gas

to an intrastate use. Line 5 and Line 7 in Section 3
says the pipeline shall divert interstate gas to
intrastate use. We don't believe the Federal Power
Commission would permit this and such a move by a

State legislature would bring on federal regulation of
sntrastate gas in the several states. Dr. Robert Robel
testified to this at an earlier date.

Section 2 required a guarantee of delivery for all
natural gas asked for and this can't be done under
existing contracts, nor can the volume be guaranteed.

There is no protection to current purchasers who
have a contract for a certain volume to be able to
abandon its connection when this bill would reduce
his volume during the irrigation season.



Last year's interim study (1975) Proposal No. 43,
dealt at length with the problem of production,
transportation and usage of natural gas. Although
the focus on HB 3032 seems to be on Southwest Kansas,
it is state wide in concept and could effect some

650 gas producers active in 39 counties operating
out of 326 gas fields. There are 22 companies

1isted with the KCC that purchase or sell natural

gas.

We wish to call to your attention that the Kansas
Energy Office has set emergency energy regulations
in the event of a declared emergency by the Governor
indicating essential agricultural operations 4th

in priority out of the 7 categories. The KCC 1is
continuing its public hearings on establishing
curtailment priorities of use of natural gas.

We suggest that this problem of availability and
price of natural gas is not unigue to agricultural
irrigators. We think it is a national problem
effecting all facets of America and Kansas business,
brought on by extensive federal price controls and
regulations for the past 22 years. The solution is
being seriously studied today by the Congress and
the FPC and we forsee relief and increased activity
and supply developing ahead.

Thank you for your consideration.

Donald P. Schnacke
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BREFORE THE 1976 INTERIM JUDICIARY CONMMITTEE
HB 3038 =~ Hearing July 13, 1976

KIOGA has reviewed this bill and appeared February 11,
1976. We have labeled this as bad legislation and
we asked that it not be recommended for passage.

First of all, this is state wide legislation effecting
0il and gas leases throughout Kansas. The bill addresses
the subject of natural gas leases and forgets that over
the years gas productlon was a by-product of the search
for oil. It was not intended, but the bill as written
would permit the termination of oil rights, when the
intent is to get at natural gas rights. This is hard

to separate.

The bill begins in Section 1 by addressing "fee
interests ‘in the surface" which 1s contrary to legal
definitions of Tee ownership. It apparently would
permit surface owners to interfere with leasehold
rights of mineral owners and lessees. We wonder about
the term ‘Superior Court" and where that term arose.

HB 3038 seems to be designed to bring pressure on
lessee oil companies to give up rights and renegotiate
the leases by a threat of court action.

It provides for the termination of economic rights -
the taking of property righis without just compensation,
raising a serious legal constitutional guestion,

HB 3038 is very unclear in many of its terms and intent.
For instance, Section 4 is so confusing that frankly
we can't understand what is intended.

Section &4 (c¢) indicates the court may order the relacation
of equipment which might work contary to good
production practices.




Here again, we suggest the problem of the avallability

and price of natural gas is not unique to agricultural
irrigators. Price of natural gas related to the increased
cost of drilling and production in an atmosphere of
federal price controls and regulations for the past

22 years is the real problem. The Congress and FPC

are attempting now to solve this problem, and

hopefully will relieve the consuming public of its

concern Tor a long term supply of natural gas.

Much has been said about the fact that releasing leased
acreage under this bill would increase drilling. We
doubt these statements. Increased leasing might result,
but the economics of deeper drilling and the success
record of past drilling does not indicate there would
be much increased drilling activity. .

Thank you for your consideration,

Donald P. Schnacke
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Mr. Chairman and Members of the Committee, it is ironic to me that

it is necessary to defend the free enterprise system in this our

Bicentennial year. The purpose, as I understand our forefathers action,

was to resist governmental interference in the private affairs of man.

They did not trust England or their own representatives in these
matters and put in their constitution the provision that States may
not interfere with the right to contract. It has been basic to-our
system of government to allow individuals to enter in to contracis
freely as long és the actions under those contracts were within the
law. These agreements were entered into freely without coercion and a
consideration paid. Considefation in accordance with the terms of the
lease continues té be paid or the lease expires.

The landowners hd;e a remedy in the courts for the cancellation
of the rights which are not being produced by bringing an action and

showing the courts they have an operator who is ready, willing and

able to drill a well on a lease. This is called the reasonable and

prudent operator rule. I personally know that acreage has been released

in N.E. Stevens County where a demand for an offset was made and
Mobil released the aqreage.without the necessity of a lawsuit. This
acreage to my knowledge is still open and undrilled.

The precedent of this type law is dangerous and onerous to me for

another reason. We have a growing number of people who do not believe

minerals within the %i;b.&_ Ao

and should be appropriated for the state as water was appropriated by

an act of the legislature in the late 1940's,

w# Egr=== should belong to private individuals
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This resource, water, in future years will be a far more valuable
resource than oil or gas, It is now in terms of human life as man can
live only about a week without-it. I hear .no clamor for the return of the
water rights which were taken from the private landowners,

There are other interested parties also who entered into contracts
25 yvears ago for the deeds to the surface rights above these minerals. Are
we now going to passg legislation to void part of the contract and say
that 211 those minerals not producing after 25 years will go to tﬁe
surface ewpers as the present mineral owners have owned them 1opg enough
and it is only fair to transfer the rights thercecunder to the surface
owners.,

I can see an endless chain of conditions cmanating from this type of
legislation, sales by contracts will never be fully consumated and
forever.be open to reyiew the same as it is now when an individual deals
with a governmental agency. Our whole system of trade would always be in a
state of flux.

. Would the proponents of this legislation want to'be confronted by
theéseg people from whom they bought this land after 25 years for additional
payments due to inflation or by reason of the fact that they did not live
thereon to return the portion on which they were not residing.

I ask that you consider these points carefully aﬁd also look at the
provision in the U.S. Constitution wherein states may not interfere with
the right to contract, I hope and believe you will arrive at the conclusion
this legislation is unconstitutional and not in the best interests of the

State of Kansas.
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Mr. Chairman and Members of the Committee, on the natural gas for
irrigation question we are sympathetic to the problem of the irrigator.

We have worked with our purchasers and feel we have been reasonably
successful in meeting the needs of our royalty owners. We have no real
objection to giving irrigators such a priority but contractual obligations
entered into long before irrigation was wide spread in Southwesﬁ Kansas
prevent us; and we believe also prevents the Kansas Legislature; from

such a priority due to the fact that tbe Federal Power Commission has
jurisdiction. Ve have challenged this jurisdiction in the courts and

have lost as the U.S. Supreme Court has held that the F.P.C, does have
jurisdiction and control of the roducer.

Producers also.haVe problems in the normal operation of natural gas
wells that also must be’considered in this type of legislation, The
setting of allowables by the EKansas Corporation Commission may prevent us
from being able to deliver the volumes needed for the wells which may vary
as I understand it from about *500 mecf to as much as 4,000 mcf per month,
the average being about 1,800 to 2,500 mcf per month during the irrigation
season. : .

Salt water and its disposal are also a major factor along with greater
mechanical problems as-the wells age. We need protection from lawsuits
for damages for loss of crops because no gas is or might not be available
at a-critical stage of irrigation. We have the problems now and have been
able to work them out in a reasonable manner but we want the committee

to be aware of the problems before legislation is passed as this bill

suggests.



The irrigators are well awaTe of the ¥.P.C. problem and have
intervened in the El1 Paso case for a higher priority service,

We are of theropinion that if Kansas passes this legislation and
the prior consumers on the interstate pipelines are.cut back on their
consumption as a result of this 1egisla{ion we will see a greater effort
in Congress to give the_F.P,C. control over intrastate gas and also reset
F.P.C. priority goals for existing interstate customers thus reducing
the irrigators presently available supply.

We urge you to look caréfully at this action and after careful
study we believe you will decide not to pass this legislation because
of the F.P.C. threat or exposure Ifor intrastate gas and the problems of
setting priorities among Kdnsas consumers for Kansas gas who were prior
customers before irrigators.

The supply for cusiomers along intrastate lines will be reduced
with the passage of this legislation. You have seen the problems created
in the Wichita utility action. I would suggest you will see similar action

on this bill when the various parties become aware of the potential

results of this bill,



