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November 15, 1976
Morning Session

Proposal No. 29 - Administrative Procedures

The Chairman called the meeting to order, and asked staff to review the draft
1i11. Staff noted a change in the definition of "agency,'" and proposed language to de-
fine the term as any department, board, commission, officer or authority of the execu-
tive branche of government which has statewide jurisdiction. This definition would
exclude water districts and school boards, which are not statewide, and would include
all agencies regardless of whether they have rules and regulation power.

Representative Heinemann moved to adopt the recommended language concerning
"agency." The motion received a second and carried.

Staff described two approaches to determining when the procedure prescribed
for a contested case should apply. One approach would be to review all relevant statutes
and allow a committee to decide when the procedure should apply. Staff indicated that a
statute search revealed over 1,400 sections containing the word "hearing," and more. than
500 sections with the word '"appeal." To review these sections would require much com-
mittee and staff time. An alternative would be to include language in Section 3 of the
present draft so that the procedure described in the bill would supercede any
conflicting hearing procedures required by law. Following Committee discussion, Represen-
tative Heinemann moved to adopt the latter approach. Motion was seconded and carried.

Following further discussion, Representative Heinemann moved, and Senator
Moore seconded a motion to recommend the bill for passage by the 1977 Legislature. Mo-
tion carried.

Staff distributed and reviewed copies of a report on Proposal No. 29. Follow-
ing some discussion, Representative Heinemann moved to adopt the proposed report. Motion
received a second, and carried.




Proposal No. 26 - Natural Gas

Staff distributed copies of an Attorney General's opinion on H.B. 3038. (See
Attachment 1.) That opinion notes that enactment of H.B. 3038 would operate to impair
contractual obligations under leases executed prior to the bill's effective date. Thus,
the bill would be unconstitutional in those cases.

In subsequent discussion, the Committee appeared to agree that Kansas can do
little about gas dedicated to interstate commerce.

Afternoon Session

The Committee turned to H.B. 3032 and, following some discussion, Representa-
tive Martin moved to make the bill applicable only to intrastate gas. Motion received
a second and carried.

Senator Moore moved to delete the pricing sentence in Section 3, page 2. The
motion received a second and carried.

The Committee discussed specifying that the person who requested gas for ir-
rigation would be required to pay the lowest reasonable price set by the Kansas Corpora-
tion Commission. No action was taken on this suggestion.

Following further discussion, Representative Martin moved to recommend the
newly amended wversion of H.B. 3032 for passage by the 1977 Legislature. Representative
Lorentz seconded the motion. Following further discussion, the motion was withdrawn.

Representative Brewster moved to amend Section 1 so that it would include
language to the effect that the bill applies only to gas not under the jurisdiction of
the Federal Power Commission. Motion received a second, and carried.

.. Representative Brewster moved to change the word '"section" to "act" in Section 5.
Motion received a second and carried.

Representative Martin moved to recommend the bill for passage by the 1977
Legislature. Representative Heinemann seconded the motion, which carried. Senators
Mc >re and Francisco and Representative Whitaker voted against this motion.

Senator Moore and Senator Francisco stated that they votedagainst this motion
for the following reasons:

1. They noted that the continuing increase in ‘the number of irrigated acres
contributes to the crop surplus which works to the detriment of dry land
farmers who would have to reduce production in order to maintain a fair

price.

2. They also noted that increased use of irrigation in recent years has
served to reduce the water reserves in theOgllala Basin.

Ocllgl <

The Committee then turned to consideration of the ''deep zones" bill, H.B. 3038.
Staff was directed to distribute copies of an evidentiary presumption proposal (Attach-
ment 2), submitted by Mr. Dale Stuckey at an earlier meeting. Several Committee members
expressed the view that Mr. Stuckey's proposal would avoid the problems discussed in
the Attorney General's opinion. One Committee member noted that the proposal is almost
procedural in nature, in that it gives the burden to the lessee to show that he has
fulfilled contract provisions. Another Committee member noted that this bill would re-
move the burden from the landowner, who may be unable to afford witnesses who could
establish that oil or gas exists at lower levels.

Following discussion on the proposal, a series of motions were made, seconded
and approved:

1. Delete "in any court of competetent jurisdiction in the State of Kansas"
in Section 1.

2. Delete "through clear and convinecing evidence'" in Section 2.



3. Delete all of Section 3.

4. Reword the second sentence of Section 5 as follows: '"'the eviden-
tiary presumption created hereby shall be cumulative and in addi-
tion to all other substantive rights and remedies in existence at
the time of the effective date of this act," etc.

5. Delete all of Section 6.

Senator Moore moved to amend line 6 of Section 1 after "lease" by inserting
"held by production,” and in subsection 2 to reword the sentence 'that production on
the lease was commenced at least 15 years prior," etc. The motion was seconded and
carried.

Representative Lorentz moved to strike '"and has not'" from Section 1, subsec-
tion 1. The motion received a second and carried.

_ Representative Heinemann moved to recommend the bill for passage by the 1977
Legislature. Motion received a second and carried. Senators Francisco and Moore voted
against this motion.

A motion was made to recommend that the bill be referred to the House of Rep-
resentatives. Motion failed.

Proposal No. 31 - Products Liability

Staff distributed copies of Ford v. Guarantee Abstract and Title Company
(220 Kansas 244 (1976)), relating to the authority of a judge to reduce an award. It
was noted that Section 10 of the products liability draft bill appears to vary from this
decision.

Following some discussion, Representative Lorentz moved to recomsider the Pro-
ducts Liability draft bill only with regard to Section 10. The motion was seconded by
Senator Moore and carried.

Following further discussion, Senator Moore moved to reword Section 10 of the
draft so that if the prevailing party does not consent to the reduction of an award by
the judge, the judge may order a new trial. Representative Whitaker seconded the mo-
tion, which carried.

November 16, 1976

The Chairman called the meeting to order at 9:00 a.m. The Committee agreed
that further action was not necessary to recommend the Products Liability draft bill,
since the motion on the previous day had to do only with one section of the bill and
since the draft had already been recommended.

Staff distributed copies of a draft report on Proposal No. 3l. Following some
discussion, Senator Moore moved to amend the draft report in the first paragraph in
the conclusions section. The motion would include the following language:

The Committee is also aware of concerted efforts being made in several other
states, triggered by the introduction in Kansas of S.B. 852, to enact legis-
lation designed to alleviate the mounting costs incident to increased liti-
gation of products liability claims.

The motion was seconded by Senator Francisco. In the course of discussion, Committee
members noted that staff has received many requests for copies of S.B. 852 and that 16
or more states participated in a Products Liability conference mentioned earlier during
the interim. Following further discussion, motion carried.
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Representative Brewster asked the Chairman for permission to submit a minority
report (see Attachment 3). Following some discussion, the Committee agreed that Repre-
sentative Brewster could submit a minority report. Representative Gastl asked that his
name also be placed on the minority report.

Representative Heinemann moved to approve the minutes of the meetings of August
23, September 23 and 24, and November 4 and 5. The motion received a second, and carried.

Staff noted that copies of the present meetinés minutes as well as copies of
final reports and final bill drafts would be mailed to the Committee for their approval.

The Chairman thanked the Committee members and staff for their work during the
interim, and adjourned the meeting.

Prepared by Walt Smiley

Approved by Committee on:

Dec (o, 1976
date
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STATE OF KANSAS
L£L2 21 L S .
Office of the Attorney General
1st Floor, Staie Capitol Bldg.  (913) 286-2215  Topeka, Kansas 65612

Curt T. Schneider : November 15, 1976

Attarney General

ATTORNEY GENERAL OPINION NO. 76—5%2

The Honorable J. C. Tillotson
State Senator :
109 South State .
Norton, Kansas 67654

Re: 0il and Gas—-Leases——-Conditions

Synopsis: House Bill No. 3038, if enacted, would authorize partial
termination of natural gas leases for breach of a condi-
tion imposed on such leases by the bill itself, and thus,
if enacted, could not constitutionally be applied to any
lease executed prior to the effective date of such law.

T % * *

Dear Senator Tillotson:

Yoﬁ_inquire concerning House Bill No. 3038, introduced by Represen-
tative Farrar, which is being studied by the Special Committee on
the Judiciary which you chair. ‘

Section 1 of the bill purports to authorize termination of natural
gas leases under certain circumstances. Specifically, it provides
that "[wlhenever a natural gas lease permits the production of
natural gas from all subsurface zones" and surface access for that
purpose, the holder of the fee interest in the surface may be en-—
titled to a judicial decree terminating production rights under

the lease "from any subsurface zone:.not presently or previously
brought into production," as well as the "rights of entry or occu-
pation as to all or some" of the surface, if the court finds, among’
other facts, that 1) the lease was executed more than 25 years prior
to cormmencement of the action; 2) that the lessee is not or has not
previously during that period "made any effort to commence produc-
tion of natural gas from such subsurface zone or zones; and 3} that
termination will not interfere with the lessee's existing production
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rights in other subsurface zones which are not the subject of
the termination action. '

You advise that the question has been raised whether the bill, if
enacted, would operate as an impalrment of existing contractual
lease obligations.

In Kansas, absent express provisions in the lease, there is an
implied covenant by the lessee to undertake prudent development
of the leased tract. The broad general outline of this duty was
described in Stamper v. Jones, 188 Kan. 626, 364 P.2d 972 (1961)
thus:

"There is an implied covenant . . . that
the tract will be prudently developed, and
where the existence of 0il in paying quantities
is made apparent, it is the duty of the lessee
to continue the development of the property
and to put down as many wells as may be reason-
ably necessary to secure the oil for the common
advantage of both the lessor and the lessee. -

A lessee, under the implied covenant to
develop an oil and gas lease, is required to
use reasonable diligence in doing what would
be expected of an operator of ordinary pru-

. dence, in the furtherance of the interests of
both the lessor and lessee. Under this rule
neither the lessor nor the lessee of an oil and
gas lease is the sole judge of what constitutes
prudent development of the tract.

A lessor who alleges breach of the implied
covenant to develop has the burden of showing,
by substantial evidence, that the covenant has
been breached. He must prove that the lessee
_.has not acted with reasonable diligence under
the facts and circumstances of the particular
situation at the time." [Citations omitted.]
188 Kan. at 631. S

The diligencé which the lessee must demonstrate is to be measured
by a number of considerations. In Fischer v. Magnolia Petroleum
Co., 156 Kan. 267, 133 P.24 95 (1943), the court stated thus:

"It has generally been recognized that
in determining whether there is prudent deve-
lopment under the lease there are various
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pertinent factors to be considered —-— all
the facts and circumstances which would
affect the reasonableness of an ordinarily
prudent operator's position in connection
with development of the particular tract
dnvolved . . . . In Brezwster v. Lanyon
Zine Co., . . . [140 Fed. 801], the circuit
court of appeals said:

"'Whether or not in any particular in-
stance such diligence is exercised depends
upon a variety of circumstances, such as the

~quantity of oil and gas capable of being
produced from the premises, as indicated by
prior exploration and development, the local
market or demand therefor or the means of
transporting them to market, the extent and
results of the operations, if any, on adjacent
lands, the charactexr of the natural reser-

voir —-— whether such as to permit the drainage
of a large area by each well -- and the usages
of the business.'" [Citations omitted.]

The costs of drilling, equipment and operation of wells, costs of
transportation and storage, prevailing prices, and general market
conditions as influenced by supply and demand or by governmental
resolution or both must be considered.

There are many Kansas cases concerning the lessee's implied cove-
nant to develop, and it would unduly lengthen this opinion to
attempt to canvass even a few selected cases here. See, 3 Summers,
0il and Gas § 464 (2nd ed.) The extent of the lessee's duty is
determined essentially by a standard of reasonableness. In Berry
v. Wondra, 173 Kan. 273, 246 P.2d 282 (1952), the court quoted
from Merrill on Covenants Implied in 01l and Gas Leases, § 57 (2nd
ed.) thus:

"Where o0il or gas is .discovered in paying
guantities,. and, as is usually the case, there
are no express pL0V1510ps governing the drllllng
of additional wells, it is held uniformly that
there is an implied covenant to drill as many
wells as are reasonably necessary to develop the
premises and to secure the oil or gas for the
mutual benefit of the lessor and the lessee."”
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This bill is distinctive in that it provides a ground for termi-
nation by the lessor which, in many instances, may be certainly
unrelated to the lessee's entire satisfaction of all implied
covenants to develop and market production from the leasehold.
The lessee may, with extraordinary diligence, completed an ample
number of wells on the tract and acted in all respects as a pru-
dent operator. No Kansas case holds that it is a measure of the
prudent operator standards that, absent express provision ia the
lease, the lessee shall develop every subsurface zohe or horizon
in the leasehold. Reasonable development of the leasehold might
well be accomplished without production from every separate -sub-
surface zone or horizon. Thus, the effect of the bill is to '
permit termination of the lessee's rights at the instance of the
lessor for grounds which would not legally support such action
prior to enactment of the bhill. '

In 0il Fork Development Co. v. Huddleston, 202-Ky. 261, 259 S.W.
334 (1924), the court considered a 1920 Kentucky statute which
was enacted to prevent the courts from implying a covenant to
develop in an oil and gas lease contrary toO express provisions
therein for delay in drilling by payment of rental. The lease
at issue in the case was executed in 1919, and the 1920 statute
was raised as a defense to forfeiture. The court refused to apply
the statute, stating thus: ' '

"The answer proceeds on the theory
that section 3 is controlling, and that
the completion of the nonproductive well
automatically extended the lease for a
period of 12 months without further pay-
ment of rentals. The lease was executed
prior to the enactment of the statute,
and though the statute purports to apply
to existing leases, the gquestion ist Is
it valid when so applied? Article 1, §
10, federal Constitution, provides that
no state shall pass any law impairing the
obligation of contracts. = The obligation-
of contracts is impaired by a statute
which alters its terms by imposing new
conditions, or dispensing with conditions,
6r which adds new duties or rights, o
releases or lessens any part of the con-
tract obligation, or substantially defeats

its end. . . . There was no statute of
similar import in force when the lease was
executed. . . .. The statute not only les-

sens the leéssee's obligation, but confers
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new rights and privileges wholly incon-
" sistent with the contract, and very pre-

judicial to the lessors. It follows that
the statute is invalid as applied to the .
lease in question." 259 S.W. at 335.

Section 1 of the bill does not authorize partial termination of a
lease for breach of any implied covenant to develop. Rather, regard-
less of how extensive the lessee's development of the leasehold has
been, the bill authorizes termination as to any subsurface zone oOr
horizon which has not been placed in production. Thus, production
from each subsurface zone or horizon is made a condition of the
lease, not by express agreement of the parties and not by implica-
tion, but by statute.

Clearly, enactment of this bill would operate to impair contractual
obligations under leases executed prior to its effective date. It
would permit a lessor to compel termination of a lease as to one

or more subsurface zones or horizons, notwithstanding the lessee
had breached no express or implied covenant with. the lessor; the
ground of any termination order entered under the bill would neces-
sarily be a breach of a condition imposed by the bill itself, <Z.e.,
production from every subsurface zone under the leasehold within
twenty-five years from its execution. Interposition of such a
condition by statute clearly constitutes an abridgement of existing
contractual obligations. Thus, in my judgment, the bill could not
constitutionally be applied to enforce termination of any lease
executed prior to the enactment and effective date of the bill.

Yours-,very trul

L Se £ 2

CURT T. SCHNEIDER
Attorney General

CTS:JRM:k]j
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An Act relating to the covenants of reasonable explor-
ation and development implied or expressed in oil, gas and oil
and gas leases on lands, or interests therein, insofar as such
covenants apply to non-producing subsurface parts.of land, and
prescribing circumstances under which a presumption of breach

and violation of any such covenant is created, coatinued and

overcome.

" Be it enacted by the legislature of the State of Kansas:

Section 1. In any action in ény court of competent
jurisdiction in the State of Kansas in which relief is sought
based upon breach or violation by lessee of an implied or ex-
pressed covenant of reasonable expioraticn or of reasonable
development of lands covered by an oil, gas or oil and gaé
lease, if the ﬁarty who seeks such relief produces competent
evidence that (1) at the time sucﬁ action is commenced there
is not and has.not been wellhead production pursuant to such

lease from a subsurface part or parts of the land covered

thereby with respect to which such relief is sought and (2)

that the lease was executed at least fifteen (15) years prior
to the commencement of such action, a presumption shall arise
that the lessee has breached and violated such covenant inso-

far as it relates to such subsurface part or parts of the land.

Section 2. The presumption created by Section 1 shall

.éontinue to exist until the lessee has sustained the burden of

establishing, through clear and convincing'evidence, that lessee

has fully complied with such covenant.

Section 3. (1) This act shall-be liberally construed

and applied to.promote its underlying purposes and policies.
(2) The underlying purposes and policies of this act
are:

(a) To encourage the continual exploration and de-
velopment of oil and gas mineral resources under lands

in Kansas.
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(b) To piomote fairness in legal proceedings by fa-
cilitating proof of relevant facts and circumstances per-
taining to exploration and development which are peculiarly
wiﬁhin the knowledge of and peculiarly available to the
party or pa;ties engaged in and in control of such activ-

ities.

{c) To discourage unjustifiable withholding of or
delays in exploréticn and development of any barts of

leased premises.

Section 4. It shall be against public policy for any
oil, gas or oil and gas lease on lands in the State of Kansas

to provide for a waiver of the presumption created by this act.

Section 5; .Except as expréssly required hereﬁy, this
act shall not alter or affect rights or remedies under any such
leases under the common law or statutes of the State of Kansas.
The rights and remedies afforded hereby shall be ;umulative
and in addition to all other rights-and remedies in existence
at the time of the efféctive date of this act under the common

law and statutes of the State of Kansas.

.
‘

Section 6. If any provisioh or clause of this act of
appiication therecf to any pefson or circumstances are held to
be invalid, such invélid-ty shall not affect other provisions
or appl;catlons of the act which can be given effect without
the invalid PrOVISlOn and application, and to this end the -

prov1510ns of this act are delcared to be severable.

Section 7. This act shall take effect and be in force

from and after its publication in the statute book.
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MINORITY REPORT

The minorify of the Special Committee on Judiciary
begs leave to submit the following report:

The draft bill recommended by the Committee is an attempt
to help our Kansas manufacturers in their attempt to obtain
products liability insurance at reasonable premiums. But it
does not accomplish this sincerely sought goal. We oppose
this bill for the following reasons:

1)We have heard no evidence that restriciting
recovery by products-injured plaintiffs in
Kansas will in any way °@ffect the premium or

availiability of products liability insurance
by Kansas firms.

2)Restricting recovery, as does this bill, can
only benefit out-of-state firms, and a few Kansas
firms, who build and market defective goods in
Kansas, resulting in injured Kansas consumers,
whose recovery is restricted.

There is much more which can be said, but the facts
contained in the report speak for themselves. And in our
opinion do not logically -- or practically -- demonstrate
the need for this bill. Therefore, we are opposed to the
products liability proposal approved by the majority of
the Committee.

Richard Brewster
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WORKING DRAFT FOR SPECIAL CUHMITTEE ON JUDICIARY

Re: Proposal No. 31

»

AN ACT

Be it enacted by the legislature of the State of Kansas:

Section l. K.S.A. 60-513 is hereby amended to read as fol-
lowé: 60-513, (a) ?he Except for actions arising from sllegedly
defective products. the following actions shall be brought within

two (2) years: (1) An action for trespass upon real property.

(2) An action for taking, detaining or injuring personal
prOperfy, including actions for the specific recovery thereof.
(3) An action for relief on the ground of fraud; but = the
E cause: of action shall not be deemed to have acérued until the
[ - fraud is di;;overed.
(4) An action for injufy to  the righfs of another, 'nof
arising on contract, and not herein enumerated, -
(5) An actibn for.wrongful death.
(6) An action to recover for an ionizing fadiation injury

as provided in K.S.A. 60-513a, 60-513b and 60-513c and amendments

thereto.
(7) An action arising out of the rendering of or failure to
render professional services by a health care provider, not aris-

ing on contract.

T AT e e+
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(b) Except as provided in subsection (c¢) of this section,

the cause of action in this eetisr zection shall not be deemed to

S

e o

have accrusd wuntil the act giving rise to the cause of action

e
R

first causes substantial injury, or, if the fact of injury is not

reasonably ascertainable until some time efter the initial act,

then the period of limitation shall not commence until the fact

of injury becomes reasonably ascertaingbie to the injured party,

&
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but inhrno event shall'the period be extended more than ten (10)
years beyond the time of the act giving rise to the cause of
aétion. 1 . . .

(c) AH cause ©bf action arising out of the rendering 6f‘or
the failure to render professiopai services by a heal;h care pro-

vider shall be deemed to have accrﬂed at the time of the occur—

rence of the act giving rise to the cause of action, unless the

fact of ihjury is not reasonably ascertainable until Some time

after the initial act, then the period of limitation shall not
commence unfil tﬁe fact of injury'becqmes reasonably ascertain-
able to the injured barty, but in no event shall such an actibn
be -commenced more than four (4) years beyond the time of the act
giving rise to the causé'of action;‘

(d) --The prévisions of this section as it was constitated
pfior to tﬁe effective date of this act shall continue in force
and effect for a period of two (2) years from the effective date
of this act with respect to any act giving rise td a cause of
a&tion occurring priofrto the effective date of this act.

*

New Sec. 2. (é) In any civil action against a manufacturer

~or seller of any product brought for the recovery of damages for

péfsonal injury, death or property damage allegedly sustained by

reason of a defect in such product, such action shall be com-

menced within two (2) years from the time th2 alleged defect
first causes substantial injury, unless the fact of injufy is not

reasonably ascertainable when first sustained, then ‘the action

must be commenced within two (2) years from the time the fact of

injury becomes reaSOnabiy ascertainable to the injured party.

(b) In any action commenced within the +time period pre-
scribed by subsection (a) no damage award shall be allowed if the
trier of fact finds that the injur} was sustained after the time
period which a reasonable person would.expect to be the ofdinafy
useful life of such product.

(c) The provisions of this section shall not be applicable

for a period of two (2) years from the effective date .of this act

to any cause of action which could be maintained pursuant to




K.S.A. 60-513 as it was constituted immediately prior to the
effective date of‘this act. 7 ' ‘

 Sec. 3. K.S.A. 60-471 is hereby amended to réad as follpws:r
60-471. (a)_In any action for damages for personal injuries Of
death arisiRg-—out-—eof-the-rendering-ot-er-the-failure—to-rehder
ﬁF&?&ﬁﬁ%Bﬁ&}—Sefvfﬁ&é—by*&ﬁ?—heéi%h—&aFe—*pfé?%é&?, evidence of
any reimbursement or indemnification rgceived by a party for dam-
ages sustained from suéﬁ injury or death, excluding payments from
insufance paid for in whole or in.part by such-party or his or
- her employef, and services provided by a health maintenance orga-
nization to treat any such injury, excluding services paid for in
whole or in part by.such party or his or her employer, shall -be
admissible for consideration by the trier of fact subjéct to the
provisions of subéection (b). Such evidence shall be accorded
such weiéﬁt as the trier of fact shall choose to ascribe to that
evidence in defermining the amount of damages to be awarded to
such party.

(b) As a cdndf%ion. precedent to presenting evidence of
reimbursemggt_or indeﬁnification received by a parfy for damages
sustained from such injury or death or services provided by a
health maintenance organization, the party against whom claim is
made in any such action shall make disclosure of such.évidencé at
a pretrial conferenée on such action. Upon such’disclosure, the
claimant shall be allowed an opportunity to show that an obli-
gation exists to reimburse the person making thetinitial reim-
bursement or indeﬁnification or providing the services from any
damages awarded in such action. The claimant shall specify in
such showing the amount of any such obliéation. Upon such show-
ing‘ by the cléimant. the court shall include in its order that
any evidence of such reimbursement or indemnification 6r'the pro-
viding of such services, to the extent that the_same is an obli-
gation on the claimant, shall not be édmissible into evidence at
the trial of the action, |
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ef-—healtthng-artsy-a-person-who-holds— a-—temporary—permit-to—prae—
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or*—hef——emp%eymeﬁ%4—e%——&geaey+——aﬂd-FE}—upP&fesgf&ﬁak—sefv%ees“
meaﬁs—%h&&&—s&ﬁv%e&g—whieh-—f&q&%ﬁe——}feeﬁsare;——P&g%&%ﬁa%%aﬁ——ef
e&ﬁ%iéf&a&ieﬁ-—b&Q—ageﬁe%eﬁ-—ef——%h&——s%e%e-—éeﬁ——%he—pEFferaHee
thereofs . -

Néw Sec. 4. In any actién for personal injury or death,
where _suéh_ action is tried to a jury, the jury shall be advised
and instructed by the 20urt that the party making the claim for
damages for‘personal injury will not be required to pay any state
or federal income taxes on any monetary verdict which may be
rendered by the Jjury in favor of such pafty.

New Sec. 5. (a) A manufacturer or seller is not liable for
injuries caused by a deféctive product, if the defect was created
by an alteration made by ahother which amounts to an intervening
or supefseding cause of the .injuries. This principle applies
whether the plaintiffss theory of liability is based on negli-
gence, breach of warranty, or strict liability in tort. f{here
injuries are caused by a product in which the defect was created
by the alteration made by another and not by the manufacturer or
sellef, the manufacturer and scller are not liable,

(b) The fact that there has been some alteration of the
produc£ does not relieve the seller or manufacturer ofl liability
when the alteration 1in question has no effect in tﬁe chain of

causation between defective manufacture of the product and harm.

Sec. 6. K.S.A. 60-2609 1is hereby amended to read as fol—
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lows: 60-2609. (a) Whenever Jjudgment is entered on a claim 1in
any ‘action. for recovery of damages for personal injury or death
&?fﬁ%ﬁ@—a&%—e?—%he—Feﬁé&F%Hg—@fﬁ&?"Eh&“f&f}&P&—E&—PGRGBF——pPa?es- ol
sitenal-—-serviees—-by-—any--healih--eare--previder, the court may
include in such judgment a requirement that the damages' awarded
be paid in whole or in part by:installment or periodic payments,
and ahy installment or peribdic payment upon becoming due and
payable under the terms of any such Jjudgment shall constitute a
separate judgment upon'which execution may issué.‘ Any Jjudgment
ordering. any such payments shall specify the amount of each pay-
ment, the interval between payments and the number of payments to
be paid under the jddgment. For good cause shown, the court may
modify such judgment with respect to the émount of such payments
and the ngmbgr of-payments to be made or the interval . between
payments, mbut the total amount of damages awarded by'such judg~-
ment shall not be subject to modification in any event.

(b) &s—aseé—éﬁ—%h}s—see%}eﬁr-ﬁh&a}%h~e&f&~pfevh§&Fu—ﬁeaﬁs—a
pepseﬂ—£feeﬁseé—%e—pfae%%e&~&ﬁyfbfaﬁeh—é§—n%he-—hea}}ﬁg-—aPésv—*a
pefseﬁ~ﬁﬁ&4;a%és~a-%empofary—pEPa%%—%e—pﬁaeéééé¥éﬁy—bFaﬁeh—e?—%he
hea%%ng*-&F%s—eF—é—pefsﬁﬁ—eﬁgag&é—%ﬁ—a—pesfgﬁaéa&%e—%fa%ﬁ%ﬁa~pfe-
éfam—apgre%eé—by-%h&—ﬁﬁa%e—ba&ré—«e?~—hea%£ﬁg-—aF%sT——a—~$}eeﬁsed
ﬁe&fe&£—~eape——éae%ff%y;—avhe&%%h—mafﬁ%eﬁaﬁee4eﬁgaﬁ}za%%eﬁ;—a—}%u
eeﬁs&dﬂé&ﬁ%&ﬁ%f—a—%éeeﬁs&é~pﬁaﬁessfaﬁa%_ﬁufseT~a—L}%eeﬁseé—~§fae~
é}eak-—ﬁ&rseT——&—ééeeaseé—ep%eaa%Fés%T-a~r&g}&%ereé-poééaérfsér~a
regfs%ereé—ph&rm&efs%T—a—pfeéeﬁséeﬁa£~eefﬁeF&E}&ﬁ—erg&ﬁ}zeé——par~
s&aﬁ%-~%eé—€he——pfefessfaﬁ&}~&arp&f&%%eﬁ—}aw—e§—ﬁaﬁsas—by—peﬁseﬂs
Hhe—&Fema&%heféi&é—by-Sﬁ@h-h&#—%@*ﬁ&?ﬁ—ﬁveh—ﬁ—eereF&§§69~&ﬁé—whs-
are-healih-care—providers—as—defired-by-this-subseetieny—a-regis—
tered-phyrsieal-thereptst-or—-ar—-offieery-enployec—sr-agent—thereof
ae%iﬁg—}ﬁ~%he—eeaF5e—aHé——seege——eé;—héﬁ-weﬁ-—her——empfeymeﬁ%——ef

ageneys  lhenever the court orders that damages be paid by

installment or periodic payments,_ such navments shall bear inter-—

est at _the rate provided in K,S, A, _16-204, _and _any amepdments

thereto., from _the _day _on wHichf judgment _in __the action was

rendered,
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New Sec. 7. (a) In any action for damages for persohal
injury, death or property'damage where punitive or exemplary dam-
ages are claimed, the blaintiff shall have the burden of proving .
the defendant’s or defendants” liability for such damages beyoﬁd ,
a reasonable doubt, |

New Sec. 8. 1In any éqtioé for damages for personal injury,
death or property damage: (a) Any duty on the part of the manu-
facturer or seller of the product to warn or protect against a
danger or hazard which'could or did arise in the use or misuse of
such product, and ény duty to have properly instructed in the uée
of such product, shall not extend to those safeguards, precau-
tions'and actions wﬁich‘a person reasonably coulé and should take
for himself or herself and for others, conéidering his or her
activity-gt_}he time in question, his or her {training, experi-
ence, eduéation and-any special knowledge he or she does, should
or was required to possess, and shall not extend to situations
where said safeguards, precautions and actions would or should
Have been taken by such a person similarly situated "exercising
reasonable éare, caution and procedure. |

(b) The manufécturer or seller of the product shall not be
liable to any person for any injury, death or property damage
caused by an alleged defect in such produﬁt, or by a failure té
warn or protect against a danger or hazard which’™ could or did
arise in the use or misuse of such product, or by a failure to
pr0perly'instfuct in the use of such product, where the iﬁjured
or deceased party or the user of the product was aware or should
reasonably have been aware that there was a risk or danger of
some type of harm or injury to him br her, and he é; she pro-
ceeded to voluntarily expose himself or herself to it.

New Sec. 9. (a) In any actioﬁr for damages Tfor personal
injufy, death or property damage allegedly caused by a defect in
a products | '

(f) A product shall be considered to have a defect or be in

a defective condition only if, at the time the product was sold

by the manufacturer or other seller, there was a defect or defec—
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tive condition in the product which made the product unreasonably
dangerous to the user or consumer. The test for ﬁhether any
defect or defective condition was."unreasonably.dangerous" shall
be whether or not the product as sold was dangeroﬁs to an exfent
beyond that which would be contemplated by the ordinary and
reasonable buyer,ACOnsumer or dser who purqhases such a préduct,
assuming the ordinary knowledge of the community, or of similar
buyers, users or CONSUMETS, as to 1its <characteristics,
propensities, risks, dangers and proper and improper uses, as
well as ahy special knowledge, training or experience possessed
by the pérticular buyer, user or consumer or which he or she was
requfred to possess; |

(2) It shall be rebuttably presumed that such product was

free from.any alléged defect where the allegedly defective plan

a7

or design, or methods, standards and techniques of manufacturing,
inspecting and testing, were 1in conformity with the generaily
recognized and prévailing standards and ﬁractices in‘the industry
in existence at the time the applicable ‘plan or design and
methods, séandards and techniques of manufacturing, inspscting
and testing were prepared.dr used.

(3) No manufacturer or seller of a product shall be 1liable
to any person for any injury, death or property damage caused by
the plan or design or the manufacture, inspection’or testing of a
product-where the plan, design, methods, standards and techniques
of manufacturing, inspecting and testing were preparéd and used
in conformity with the generally recognized and prevailing state
of the art in existence at the time such plan, design, methods,
standards and techniques were prepared or used. |

(b) In any civil action against a manufacturer or seller of
a product for damages Tfor personal injury, death or property
damage allegedly caused by a defect in such product, or by an
alleged failure to warn ér protect against any danger or hazard
which may arise in the use or misuse of such product, or by an
alleged failure to properly instruct in the use of such product,

the following evidence shall not be admissible for any purpose:




oo

(IJ. Evidence of any advancements or chahées in fechnical or
other knowledge or-techniques, in design theory, knowledge or
philosophy, 1in labeling, in ﬁernings or instructions for use of
such product, in testing procedures, or in- manufacturing knowl-
edge, techniques or processes, whlch such advancements or changes
have been made or learned, became available, or were placed into
use subsequent to the d951gn or manufacture of the product alleg-
edly causing such injury, death or damage.

(2) Evidence of any changes made in the design, testing,
inspecfing, manufacture, warnings, labeling or instructions T8
use of the product, or in or for any similar product, which such
change or changes was Or were made or placed into use subsequent
to the design or manufacture of the allegedly'defective product,

.New,$ec: IO.- Any agreement entered into after the effective
date of chis act between:  (a) A person who may be liable to
another persoanor personal injuries or death, and (b) the person
sO injured or, if such person is deceasea, such person’s repre-—
sentatives )

Whereb; the person who may be so liable or such person'
agent or insurer agrees to loan or guarantee the payment of a
certain sum of money to the injured person in exchange for a
promise from the injured person that such pefécn will prosecute

or continue to prosecute a claim against anothefr person who may

be Jointly liable with the person making or for whom the loan or

guarantee is made, and apply or credit any amounts obtained as a
result of such claim agaiHSt said loan or the amount guaranteed
or which agreement limits the obligation of the person making or
for whom the loan or guarantee is made, as to any Judgment
rendered against the person making or for whom the loan or guar-
antee is made in favor of the injured party, are hereby declared
to be void and unenforceable. As used in this section, "person'
shall mean the reprecentative of a person’s estate, if such
person 1is deceased. ;

! . ’
New Sec. 11, In any civil action in which a Jury awards

damages for nonpecuniary loss in an amount which shocks the con-
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science of the court, the court may reduce such nonpecuniary
damage award to an amount which the court deems fair and reasoné'
able under the-circumstances. . i

Sec. 12. K.S.A. 1976 Supp.‘7—12lb is hereby amended to read
as follows:  7-121b. ﬁhenevér a civil action is commenced by
filing a petition 6r‘whenever azpleading shail state a claiﬁ in é
distri;t court for damages for personal injuries or death erising
eut-of-the-repdering-of-or—the——failure——to—-render——professionat
servfees—by—aﬁr—h&&}%héeafe—pfe¥%der, compensation for réasonable
attorneys” .fees to be paid by each litigant in the action shall
be'approved by the judge prior to final disposition of the case
by. the district court. Compensation for reasonable attorneys”
fees for services performed in aé appeal of a judgment 1in any
such action - to ‘the court of appeéls shall be approved by the
chief judéé or by the presiding judge of the panel hearing the
case. | Compenéation for reasonable atltorneys” fees for services
performed in an appeal of a judgment in any such action to the
supreme court shall be approved by the departmental justice for
the degartmént in which the appeal originated. In approving such
compensation, the judge or. justice shall examine the = same and
make such determination considering the nature and difficulty of
the issues involved in the case and the time reasonébly necessary
to prepare and present the  same. As———tsed—-fn-——this
see%feﬁ;-—éa}——uHe&$%h~—e&re—stv}deFuwﬁ&éas—a—pefseﬂ—}éeeﬁseé—%e
pfﬁe%}e&-aﬁy~br&ﬁehueé-%ﬁewhea%%ﬁg—aF%srva—-pePseH——%he——he%é&-—a
teRporery—-perRit--te-praetiee—any-rapsr-ef-the-tezling-artsy— @
pefﬁeﬁ—eﬂg&geé—%ﬁ-a—ﬁes%gﬁad&&%&—%Fafﬁfﬁq~pr&§f&m—afppeveé-Ey~%he

stete-beard-ef-healing-arisy—a-ticensed-nedieat-eare—racilicyy——a

professienal--aursey--a——t-censed——praetieal—-norsey--a-—tieensed
optonetristy— —a-reghtstered-pediatristy-a-registered—pharazetsty—a
professional-corporatior—erganized—-pursyant—to——the—-profe sstonat
G&Fﬁﬁfﬁ%f@ﬁ“~}aﬁa—8?—%&&553—5ywpeF55&5Jﬂ%&uafehﬁ&bhﬁﬁfﬁed"by—sHeh'
raw-to-fora-sgeh-a-corporatich-and-whe-are-health -care——providers

as—definedby-this—sursectionr-a—registered-physisal-theraptst-or




en——offieery——-erployee——or—agent-thereef—acti-ng—tr-the-eourses—and
seepe—et-hi-s—er-her—employment-or—ageneyi—-apd— —é¥——Uprefessionat
servieesl-means-those —serviess—whitehr-regquire—ticensurey~resistra—

tien—-—er~—ecertificatien— bLy-agencites-of-the-state-for-the-perfor—

-

maree—therests
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. where the primary cause of the injury, death or property damage was an alteration,

f
LF

New Section 5. A manufacturer or seller of a pfoduct is not liable

LA

- ) a ' = _— i ——
personal #njuries injury, death or property damage: () which was allegedly cause
Mo e

by a defective product, ié—the~defcet~was-crtatﬂd—by—anuaitﬁration*madéiéy—ﬁnctﬁer

R INIA R}

modification or change in the product or the part thereof claimed to be defective

'

—F

vwhich was made by one other than the manufacturer or seller against whom claim is ‘

made or suit is filed, and which-amounts-te—an—intervening-er-supercedinz-cause—of
the-injuries, ?his—prineipie—&ppiies—whether—thﬁ—piaintiffls—thtory—ef—iiabiiity
is-based-en-negligence;-breach-ef-warrantyy-or-strict—-ltiability-in-terts which was

not made by‘or at the direction of or with the consent of such manufacturer or

seller; where-injuries-ere-eaused-by-e—produet—in-whieh—the-defect-waa—created-by
fhe~a}Eefa%ien—ﬁade—by—&neﬁhef—ané~net—bé—the4manu§acturef-cr—seiief;—the—manufﬂetufer
and-seller-are-not—1iable.

.

(b) Which was allegedly sustained by reason of an alleged failure to warn

or protect against a danger or hazard in the use or misuse of a product, or an

alleged failure to properly instruct in the use of such product, where such alleged

fajlure to warn or to properly instructfﬁértainsAto a product or a part of such

product which was subjected to an alteration, modification or change made

hy one other than the manufacturer or seller against whomdaim is made or suit is

brought, and which was not made by or at the direction of or with the consent of

such manufacturer or seller.

(c) As used in this section the words "alteration, modification or change"

shall include an alteration, modification or change in the make-up, characteristics,

purpose, use, function, design or manner of use of the product, or the part thereof

~claimed to be 'defective, from that originally designed, tested, specified, -

€y - s '
manufactured o= intended by the manufacturer, .
" i

J
(d) The principles set forth in subsections (a) and (b) of this section

apply whether the plaintiff's theory of liaBility is based upon negligence, breach

of warranty, strict liability in tort or upon any other theory.
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WORKING DRAFT FOR SPECIAL COMMITIEE ON JUDICIARY

Re: Proposal No. 3i

L]

AN ACT

Be it enacted by the lLegislature of the Stéte of Kansass:

Section 1. K.S.A. 60-513 is hereby amended to read as fol-

lows: 60-513., (a) Fhe Except for actions arisinz from defective

products, the following actions shall be brought within {wo (2i
~years: (1) An action for trespass upon-real prOperty;

(2) An action for taking, detaining or injuring personal

A £ g el S T e

property, including actions for the Specific recovery thereof.

(3) An action for relief on the ground of fraud, but the

PP

cause of action shallJnot be deemed to have accrued until the
fraud is discovered.

(4) An action for injury to the rights of another, not
t arising on contract, and not herein'enumerated.
(5) An action for wrongful death.
.fc) An action to récover_for an ionizingjkfédiati¢n_ injury

as provided in K.S.A. 60-513a, 60-513b and 60-513¢c and amendments

thereto.

(7) An action arising out of the rendering of or failure to
render professional services by a health care provider, not aris-—

ing on contract.

(b) Except as provided in subsection (c) of this section,

the cause of action in this aetiem section shall not be deemed to

have accrued until the act giving rise to the cause of action
first causes substantial injury, or, if the fact of injury is not
reasonably ascertainable until some time after the initial act,
then the period of limitation shall not commence until the fact

of 1injury becomes reasonably ascertainable to the injured party,
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but in no event shall the period be extended more than ten (10)
years beyond the time of the act giving rise to the cause of
action. R

| (c) A cause of action arising out of the rendering of or
the failure to render professional services by a health care pro-
vider shall be deemed to have accrued at the time of the occur=
rence of the act giving rise to the cause of action, unless the
fact of injury 1is not reasénébly ascertainable until some time
after the initial act, then the period of limitation shall not
commence until the fact of injury becomes reasonably ascertain-
able to the -injured party, but in no event shall such an action
be .Commenced mofe.than four (4) years beyond the time of the aqt
giving rise to the cause of action.

(d) The pro%isions of this section as it was constituted
prior to the effective date of this act shall continue in force
and effect for a period of two (2) years from the effective date
of this act with respect to any act giving rise to a cause of
action occurring pri&? fo the effective date of this act.

New Sec. 2. (a) In any civil action against a manufacturer

or seller of any product brought for the recovery of damageé-for

personal injury, death or property damage allegedly sustained by
reason of a defect in such product, such action shall be com-
menced witﬁin two (2) years from the time the "alleged defect
first causes substantial injury, unless the fact of injury is not
reasonably ascertainable when first sustained, then the action
must be commenced within two f2) ?eérs from the time the fact of
injury becomes reasonably ascertainabie to the injured party. |
V(b) In any action commenced  within the time period pre-
scribed by subsection (a) no damage award shall be allowed if the
trier.of fact finds that the injury was sustained after the time
period which a reasonable person would expect to be the ordinary
QEEEEE_EEFE of such product. | | '
(c{ The provisions of this section shall not be applicable

for a pefiod of two (2) years from the effective date of this act

to any' cause of action which could be maintained pursuant to




K.S.A. 60-513 as it was constituted immediately, prior to the
effective date of this act. ‘

Sec. 3. K.S.A. 60-47I is‘hereby amenoed to read as follows:
60-471. (a) In any action for damages for personai injﬁries or
death &r%siﬁg~oae—ef—%he+feﬂéeP}ﬁg—eﬁ—er—%he——?&%}afe——%e——reﬁéef
pro?ess%oﬁak—-s&rviees——by—Taﬁy~hea}th—eafe—prev%éef, evidence of

any reimbursement er. indemnification or_services provided by a

health _maintenance _organization received by a party for damages

sustained from such injury or death, excluding- payments from

jnsurance or services provided by a health mainfenance organiza—

tion when such insurance or services were paid for in whole or in
part by such party or his or her employer, ard-services—-provided

by——a——heaé%h—-maén#e&aﬂee—ergaﬁ%za%%eﬁ—%e—%Fea%-aﬁy—saéh—éﬁﬁapy7

exofué%ﬁg—seﬁv}eeé—paiéaéef—%a—whe}e—or—iﬁ—p&ré—by—saeh-paréy——of

his—-er-her-employer, shall be admissible for consideration by the.
trier of fact subject to the provisions of subsection (b). 'Such.
evidence shall be accorded such weight as the trier of fact shall
choose to ascribe to ;hat evidence in determlnlng the amount of
damages to be awarded to such party.

(b) As a condition 'precedenf fo_ preseoting'evioence.of
reimbursement or indemnification received by a party for damages
sustained from such injury or death or services provided by a
health,maiotenance organization, the party against whom claim 1is
made in any such action shall make disclosure of such evidence at
a pretrial conference on such action. Upon such disclosure, the
clalmant shall be allowed an Opportunlty to show that an obli-
gation exists to reimburse the person making the 1n1t1al reim-
bursement or indemnification or providing the services from any
damages awarded in such action. The claimant shall specify in
such showing the amount of any such.obligation. Upon such show-
ing by the claimant, the court shall include in its order that
any evidence of such reimbursement or indemnification or the pro-

viding of such services, to the extent that the same is an obli-

gation' on the claimant, shall not be admissible into evidence at

the trial of the action.



Gc}—-ks—&sé&~%ﬁ—%h§s-5&&%%6&4——%++~—“Hea}%h—-eare——pfevééer“
means——a—--persen—ltieerrsed-to-practice—-the-healinrg-arts—er—engaged
}ﬁ-aupas%—gredaaée—%ra%&%ag—pfegFaé—appreveé—by-%he*—séa%e—nbeafd
ef-—HealiArg-artsy—a-persor-who-holds— a-temperary-permit-to-prae—
%}ee—aﬁr—bfaﬁéh—a#—%he-h&&k%ﬁ@-&f%sr—}feeﬁsaé—meé}ea}—eafe—éaeéi—

itrr—hea}th—maéﬁ%eﬁaﬁee-efggﬁfza%foﬁr-}%eeﬁseéﬁéeﬁ%%3t7—~%%eeﬁseé

prefressioral~-ntursey—-ricensed——-practiecalt-purses —ticensed—-optome—
%P§5%7—Peg%&%efeé—peéé&%rf&%;—%&gfst&reé—phafmaeis%r—pFeéeSséena%
tcrpefa%%eﬁ—ePgaﬁ%zed—p&Fsaaﬁ%—%a——%hé-«ﬁreﬁesséeﬁé}——earpe%a%%eﬁ
iaw—-aé—-%aﬁsés—by—pePﬁenﬁ—whe—aFeea&%hef%zeé—by—saeh—}éw-ée—fefm
steh-a—corperatior—erd-who-are—-heatth-care—providers——-as—-defined
by-—this-subsectiony-registered—physteat—theraptst-or-an-officery
empféyee—ef—agea%—Eh&feeéwaeE%ﬁg—}é—%hew@&&ﬁse—aﬁ&—s&epé——é?—uhés
| ef~—her——emp}eymeﬁfﬂ—er~—ageﬁey+——aﬁd—&3%~“prafes:fenaé—sefwéeesn
mc&%s-%h&s&f&&rvieeswwh%eh——r&q&freu—}%eeﬁsureT——feg%s%faﬁieﬁ——ef

ecertification—-by—--zgencie s—-of—-the——-state—-for—-the—perrormanee -

thereets

New Sec. 4. (a)-

A manufacturer or seller of a product 1is
-—_— 5 ———

not liable for personal injury, death or property damage which

was caused by a defective product, where the primary cause of the

injury, death or property damage was an alteration, modification

or change in the'product or the part thereof claimed to be defec—
Lh e PTORED

tive which was made by one other than the manufacturer or seller
against whom claim is made or suit is filed, and which was. not
made by or at the direction of or with the consent-bf such manu-
facturer or seller.

(b) As used in this act fhe words "zlteration, modification
or change" shall include an alteration, modification of change in
the make-up, characteristics, purpose, use, function, design or
manner of use of the produﬁt, or the part thereof claimed to be
defective, from that originally designed, tested; épecified,
manufactured or intended by the manufacturer orlfrom that whch
was reasonably foreseeable by the manufacturer. -

(c) The principles setrforth in this section apply‘ whether

the plaintiff’s theory of liability is based upon negligence,




breach of warranty, stfict liability in tort or ‘upon any other

theory.
Sec. 5. K.S.A. 60-2609 1is' hereby amended to read as fol-

lows: 60-2609. (a) Whenever, judgment is‘entered on a claim 1in
any action for recovery of damages for personal injury er, death
artsing-sut-or-the-renderitng-of-or-the—fatiuvre—to-render——prefes—
5reﬁa}—~seﬁvrees~—by—&ﬁr—he&}ch-ﬂ&re—pfe%féef or property damage

the court may include 1n such Jjudgment a requirement that the
damages. awarded be paid in whole or in part by installment or
periodic payméntg, and any installment or periodic payment upon
becoming due and payable under the terms of any such judghent
shall constitute.a separate judgment wupon which execution may
issué. Any judgment ordering any such payménts shall spécify the
amount = of each .payment, the interval between payments and the
number of payments to be paid under the judgment. For good cause
shown, the court'may modify such judgment with respect to_ thé
amount of sﬁch payments and the number of payments to be made or
the interval between ééyments. but the total amount of damages
awarded by such judgment shall not be subject to medification in
any event. ' . .

(b) As-used-ipr-this-seetiory-Yheateh—care-providerli-means—-a
pefs&&—%feeﬁseé—te—ﬁfac%%ee—aﬁy—bfaﬁeh-aé-—%hé-—heaifﬁg——&fésr——a
perser—whe-kolds—a- %&ﬁp“FaFY“p&ﬁ%r%- —pr&ecree—aﬁy—byaaeh-e#-che
kealthg——arts-or—g-persofr-engaged-ith-a—-postgraduate-tratniag-pro—
gram-&pprc%ed—by—%he—s%a%e;beafé~—e?-~hea£iﬁg——ar%s;——a—-%ieeﬁsed
redieal-—-cere——-faetiityy-a-health-matrteranees—orcanizatieony—a—1i-
&&ﬁs&ﬁﬁéeﬁﬁfsfr“&“}}eeﬁs&é~pF8§&5Sfeﬁéiﬁﬂﬁf&&?"&f—}%Eeﬁﬁ&é——ﬁFaé—
tfeaiw—H&f3&7——a—}}eeﬁ3&d—@p%@m@%ffg%r-a—Fe%}s%efeémﬁad%aﬁffﬁtT—a
régirsteree-pharasetsty-a—professional-eorperatien-erganitzed-—pur—
sganrt--te——the--—professional-corseratien—tav—ot-Kansas-by-persens
wh&—&ren&&%her}xeé—5y~sach—}&w—%e—feﬁm—ﬁ&eh—a—eerpora%&aﬁ—aﬁd—wﬁe
are—he&}th—t&re—prov}ders—as—ée?%neé—byméhis—swbsee%%eﬁr—&—regfﬁ—
ttrsd*phy:%e&i—Eherapfs%—eF—aﬁ—eéﬁéeerr_empfeyee—ar—&geé%éthefee%

geting-tr-the—course~end--seope——of-—his--or——her——employment——or

agencyr Whenever the _court _orders that damages be paid by




installment or periodic payments, such payments cshall bear inter-

est at the rate provided in K,S.A. 16-204, and _any _amendments

thereto, from _the _dav _on _which _judgment _in _the action wag
rendereds | A

New Sec. 6. (a) In any action for damages for personal
injury, death or prcperty damage where punitive or exemplary dam-
ages are claimed, the plaintiff shall have the burden of proving
the defendant’s or defendants” willful or wanton conduct beyond a
reasonable doubt. - '

New Sec.‘7.. In any action for damages for personél -injury,
death or property damage any duty on the part of the manufacturer

or seller of the product to warn or protect against a danger or

hazard which could or did arise in the use or misuse of such

product, and anf duty to have properly instructed in the use of

such pfoduct. shall not extend to those safeguards, Tprecautions

and actions which a person reasonably could and should takes Tor

himself or herself and for others, considering his or her -activ-

ity at the time in questionfzhis or her training, -experience,

education and any special knowledge he or she does, should or was

Sl —————

-required to possess, and shall not extend to situations where

said safeguards, precautions and actions would or should have

been taken by such a person similarly situated exercising reason-

¢ . o @ _,“‘"-" a .
able care, caution and procedure(é;)whEFe——the _cause of action
—_— i (Al 3

pertains to a product or a part of such product which was. sub-

jected to an alteration, modification or change made by one other

than the manufacturer or seller against whom «claim is made or

suit is brought, and which was not made by or at the direction of

or with the consent of such manufacturer or seller.

New Sec. 8. (a) In any action for damages for personal
injury, death or property damage aliegedly caused by a defect 1in
a product: |

(1) A product shall be considered to have a defect or be in
a defective condition only if, at the time the broducf was sold
by the manufacturer or other seller, there was a defect or defec;

tive condition in the product which made the product unreasonably

Lokl



dangerous to the user or consumer. The test for whether any
defect or defective condition was "unreasonably dangerous" shall
be whether or not the product as sold was déngerous to an extent
beyond that which would be contemplated by the ordinary and
reasonable buyer, consumer or uﬁer who purchases such a product,
assuming the 6fdinary knowledge of the community, or of similar
buyers, users or CONSUMErs, as to its characteristics,
propensities, risks, dangers and proper and improper uses, as
well as any special knowledge, training or experience pos;essed '
by the partiéulér buyer, user or consumer or which he or she was
fequifed to possess. |
(2) SQ_EEEHEEEEEEEE_OY seller of a product shall be iiabie

to any person for any injury, death or property damage'caused by'

the plan or desigﬁ or the manufacture, inspection or testing of a

product where the plan, design, methods, standards and techniques

of manufacturing, inspecting and testing were prepared and used

in conformity with the generally recognized and prevailing state
_,__—-—\—H——'———'__-__.'_—L-.__— - P ————
gipghg_ggg_in existence at the time such plan, design, methods,
standards and techniques were prepared or used,

(b) In any civil action against a manufacturer or seller of

a product for damages for personal injury, death or property

damage allegedly caused by a defect in such prbduct. or by an

alleged failure to warn or protect against any danger or hazard

which may arise in the use or misuse of such product, or by an

—_—

alleged failure to properly instruct in the use of such product,

the following evidence shall not be admissible for any purpose:

(1) Evidence of any advancements or changes in technical or

other knowledge or techniques, in design theory, knowledge or

philosophy, 1in instructions for use of such product, in testing
rocedures, or in manufacturing knowledge, techniques or proces—-
ses, which such advancements or changes have been made or
learned, became available, or were placed into use subsequent to
the design or manufacture of the product allegedly causing such

-

injury, death or damage.

(2) Evidence of any changes made in the design, testing,
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inspecting, manufacture or instructions for use of the product,

or in or for any similar product, which such c¢hange or changes
—_— TN it ’

was or were made or placed into.use subsequent to the design or
manufacture of the allegedly defective product.

Neﬁ Sec. 9. Any agreement entered into after the effective
date of this act"between= (a) A person'who may be liable to
another person for personal injuries orwdeath, and (b) the person
SO injured ory, if such person is deceased, such "person’s fepre—
sentatives :

Whereby -thé person who may be so liable or .such person’s
égent or insurer agrees to loan or guarantee the payment of" a
certain sum of_ money to the injured person in exchange for a

promise from the injured person that such person will —prosecute

~or continue +to prosecute a claim against another person who may

~ be jointly'liable with the person making or for whom the loan or

guarantee islmade, and apply or credit any amounts obtained as a
result of such claim against said loan or the amount guaranfeed
or which agreement limits the obligation.of'the person méking or
for whom the loan or guarantee 1is made, as to any judgment
rendered against the person making or for whom the loan or guar-
antee is made in favor of the injured pafty, are hereby declared
to be void and unenforceable. As used in this section, "peréon"
shall'mean‘the_representative of a person’s estate, if such
person is deceased.

New Sec. 10. In any <civil action in which a jury awards
damages for nonpecuniary loss in an amount which shocks the con-
science‘ of the court, the court ﬁay reduce such nonpecuniary
damage award to an amount which the court deems faif and reason-
able pnder the circumstances.

Sec. 1l. K.S.A. 1976 Supp. 7-121b is hereby amended to read

as follows: 1-~121b. Whenever a civil action is commenced by

filing a petition or whenever a pleading shall state a claim in a

district court for damages for personal injuries er, death aris-

trg-edt-of-the-rendering-of-or-the-faiture-to-render—prefesstonal

serviees—-—by-any-heatth-eare-previder or property damage, compen-
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sation for reasonable attornefs’ fees to be paid by each litigant
in the action shall be approved by the judge prior to final dis-
position of the <case by the district court. Compensation for
reasohable attorneys’ fees for services performed in an appeal of
a judgment in anv such action to the court of appeals shall be
approved by the chief Jjudge or by the presiding judge of the
panel hearing the case. Compensation for reasonable attorneys”
fees‘ for services performed in an appeal of a judgment in any

such action to the supreme court shall be approved by the depart-

-mental justicé for the department in which the appeal originated.

In approving'such compénsation, the judge or Justice shall exam-
ine the same and make such determination considering the nature

and difficulty of the issues involved in the case and 'the time

reasonably necesséry to prepare and present the same, As-used-in

thfo-seeééeﬁ+—-%a+——“Hea}%h-—qaﬁg—-pfavideru—umeaﬁs—a—pefseﬁ-}%—
eeﬁseé—%e—pé&e%}ee-aﬁy—braﬁeh~éﬁ—the-he&%fﬁg—aF%sr—a—-persen-—whe
hﬁ%ds——a—~temp&fﬁﬁy——pefm§%~%eQpFaeb%ee—aﬁy~bfaH&h—ef—%he—heé%%ﬁg
artsy— a——perseh-—&ﬁgégﬁd——éﬁ-¥a——pes%gr&éua%e——EP&B&}ﬁQ—Fpregfam
approved—-by—-the-state—board-of-healing-arisy—a-licensed-pedieat
eafe—éae%}ftyr—&—he&}%hﬁﬁ&fﬁteﬁaﬁee—ergaﬁfza%}eﬁr-a—}ieeﬁseé—éeﬁ-
tisty-a-iicensed-professionalnurser-a-ticensed-practical--purses
a——%%&e&seé-—ep%@me%r%s%;——aw—regés%efed-peé%aEFésbr-a—r&g%s%ered'
pharﬁae%s%rﬂa—pfefessfaha}-eefpora%}en-efgaﬁézeé—ﬁafsaaﬁ%—%e——%he
preresstenal--ecorporatiten—ltaw-of-Kansas-by-persons—wheo-are—asthe—
rized-by-—suehr-taw-to-form—such—a—corperation—and-vwho—-are— —heslih
e&re-pﬁav}defs—as—de?%ﬂeé-by—%hés—5abseetfeﬁr-&~rsg}3%ereé*phys}—
ea}f~%hefap}5%—eF—aﬁ~e§?%e&Pr—&ﬁp%@ysé~&ﬁ—&@eﬁE—%he%ee?—ae%%Hg~%ﬁ
the—course—and-seope—ef-his-er—--her—-erployacpt——or—-ageney+——aad
H?}——upFﬁﬁ&SSf&ﬁ&%—“3&??%&%3““—HS&H3—%h658*SGF?§€%3-ﬁHf€h—P&%Ufre
}E&%ﬁs&rﬁr-P&ngfF&%%GH—&F—GSFE%?%eé%%eﬂ—5yﬂ%§&ﬁ6f&3—0f—fh&—3%&%e

fer-the—performence—thereofs
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PROPOSED BILL NO.
By Special Commi‘ttee on Judiciary

Re: Proposal No. 28 T,

AN ACT relating to the code of civil procedure; concerning
decregs in actions for divorée, separate maintenance or
annulment; amending K.S.A. 60-1610 and repealing the exist-

ing section.

Be it enacted by tﬁe legislature of ‘ths State of Kansast
‘Section 1. K.S.A. 60-1610 is hereby amended to read as fol-

lows: 60-1610. A decree in an action under this article may

include orders on the following matters:

(a) Care of minor children. The court shall make provisions

for the custody, support and education of the minor children, anq
may modify or change any order in connection therewith at any
time, and shall always have jurisdiction to make any such order
‘to advance tﬁe welfare of a minor child if (i) the child is
physically présent in the county; or (ii) domicile of the child
is 'in the state, or (iii) the court hés previously eiercised
Jurisdiction to détermine the custody or care of a child who was.
at such time domiciled in thé state. In connection with any

- decree under this article, the court may set apart such portion

of the property of either the husband or the wife, or both of
them, as may seem necessary and prdper for the support of all of
the minor children of the parties, or of either of them. Any

order requiring either parent or both parents to pay for the sup-

port of any child until the age of majority shall terminate when
such - child attains the age of eighteen (18) years, unless by

prior written agreement approved by the court such parent or par-

ents specifically agreed to pay such support beyond the time such
child attains the age of eighteen (18). If the court finds that
both parties are unfit to have the custody of such minor chil-

dren, their parental rights may be terminated and the custcody of

such'children placed with an appropriate person, agency, or asso-
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ciation, in or out of the state of Kansas. if such an order
remains in éffect for one year or more, the person, agency, oOr
assoclation having such custody may bg given by the court the
power to consent to the adop£ion of any such minor child undér
the adoption laws of this state under the following conditions:

(1) Application, Application shall be made to the district
court in which the decree was granted for permission to cohseht
to such adoption. | o

(2)VﬂQtiCﬁ, At least thirty (30) days written notice of such
application shall be given toh£hé parents, if their.whereabouts
are known, and to their attorneys of record, if any, by
restricted mail prior to the hearing of the application.

' (3) Bestoration of parental rights. If the court permits
such consent to be given, the court in which the adoption pro-
ceedings are commenced shall have exclusive juriédiction over the
custody of the minor child. 1If the adoption pfoceedings do not
result in final adoption, the jurisdiction of the district court
shall be immediately restored, and parental rights which have
been terminated under the provisfons of this subsection may be
restored on the application of either party by order of the.court
in which they were terminaﬁed and on such reasonable notice to

all parties affected as the court may require.

(b) Child custodyvy where parental rights not terminated. (1)
In all cases involving the custody of any minbr children, the
court shall consider the best interests of such children to be
bafamount. Where parental rights have not been terminated, nei-
ther parent shall be considered to have a vested interest in the
custody of any such child as against the other parent, regardless
of the age of the child.

(2 At any _time after custody of anvy minor child has been

ararded pursuant to a divorce, annulment or separate maintenanpce

‘decree, _any person _who has had actual ansigal custodv_of any

such child after such decree was rendered mav_request by motion
to _the court rendering_ _such decree that leqgal custody of such
¢child or children be awarded to such person, MNotwithstanding the




parental prererence doctrine the court may award custody of any

such _child to such _person 11 the best jnterests oI such child

will be served, No motion may be made pursusnt to  this subsec—

tion, _unless the movant has had actua] physical custodv of the
\

<hild or children within six (6) months from _the ‘date of the

motion. In determining the best interest of the child. the Bt

shall consider all relevant fattors, including but not limited to

the following: (A) The lenath ‘of time. if anv. that anv such

Qbild has been under the actual caré and control of any __ nerson

other ~than _a parent and the circumstances relating thereto: (B)

the desires of the childf5 parents as to_custody; (C) _the desires

of the child as to his or her ¢ustodians (D) the interaction and

interrelatjonship of the child with parents, siblings, and any

other DerSOn who may significantly_affect the child’s best inter—

estsi (E) the child’s adiustment to ‘such child’s home, school,

and community; and (F) the mental and nhvsical health and ace of

all individuals involved, -

(c) Division of property. lhe decree sha!l divide the real

and personal property of the parties, whether owned by either
spouse prior to marriage, acquired by either spouse.in his or her
own right after marriage, or acquired by their joint efforts, in
a Jjust and reasonable manner, either by a divis}on of the prop-
erty in kind, or by setting the same or a part thereof over to
one of the spousesland requiring either to péy such sum as may be
Just and proper, or by ordering a sale of the same under such
éohditions as the court may prescribe and dividing the proceeds

of such sale.
(d) Meintepance. The decree may award to either party an

allowance for future support denominated as alimony, in such
amount as the court shall find to be fair, Jjust and equi table
under all of the circumstances. The decree maf make the future
paymenis conditional or terminable under circumstanées prescribed
therein. The allowance may be in a lump sum or in periodic pay—r
ments or on a percentage of earniﬁgs or on any other basis, At

any time, on a hearing with reasonable notice to the party
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affected, the court may modify the amounts or other conditions

for the pa&ment of ény portion of the alimony originally awarded
that have not already become due,~but no modification shall be
made, without the consent of the party liable for the alimony} 1T
it has the effect of increasing or accelerating the liability for
the wunpaid alimony beyond - what was prescribed in the original
decree. : ‘ _

(é) Separation_agreement. If the parties have entered into a
separation agreement which the courf finds to be valid, just, and
equitable, it shall be incorporated in the decrees; ahd the provi-
sions thereof on all matters settled thereby shall be confirmed
in the decree except that any provisions for the custody, sup-
port, or education of the minor children shall be subject to the
control of the court in accordance with all other provisions of
this article. 'Matters, settled by such an agreement, other than
matters pertaining to the custody, support, or education of the
minor children, shall not be subjett to subsequent modification
by the court except as the agreement itself may prescribe or the
parties may sdbsequently consent. -

(f) Restoration of name, Upon the request of the wife, the

court shall order the restoration of her maiden or former name,
(g) Costs and fees. Costs and attorneys” féeg may be awarded
to either party as justice and equity may require.

(h) Effective _date, Every decree of divorce shall contain a

provision to the effect that the parties are prohioited from con-
fracting marriage with any other persons until thirty (30) days

after the entry or the decree, unless an appeal is taken, and

then until the receipt or the mandate issued in accordance with
subsection (c) or K.S.A. oU-2I1Vo. Any marriage contracted before
the expiration oI that period shall be null and void, and any
agreement to waive the right of appeal shall not be effective to
shorten sucn period of time. |

S5ec. 2. K.5.A. 00-1610 is hereby repealed.

Sec. 3. This act shall take effect and be iIn force from and

after its publication in the statute book.




