MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY

Held in Room 522 at the Statehouseat _3:00 &3 /p. m., on March 27 ,19_78

All members were present except: Representatives Gastl and Augustine, who were

excused.
on call.
The next meeting of the Committee will be heldat __________ a. m./p. m., on 19
These minutes of the meeting held on 19 were considered, corrected and approved.

) Chairman
The conferees appearing before the Committee were:

Senator John Crofoot
Mr. Steve Starr, TPD
Senator Jim Parrish

The meeting was called to order by the Chairman, and Senator
Crofoot appeared on behalf of SB 113, explaining the bill give the
County Commissioners a right to look at the judicial budget. The
present law says it will be submitted to them but some have taken
the attitude they do not need to review the budget, and this makes
it clear they have some control.

Rep. Martin commented the Ways and Means Committee is consider-
ing some aspects of this bill and he believed they are taking care
of some of the money.

The Chairman called attention to SB 506, and reminded members
the bill had been heard at a previous meeting. Rep. Ferguson stated
he felt there was too much controversy surrounding it. The Chairman
noted the bill incorporates parts of Senator Pomeroy's SB 309
and 310, and is hidden in the repealer. He told the committee the
interim committee had been unanimous in the opinion that rape and
aggravated sodomy should be classified at the same level.

Mr. Jerry Stevens of the Research Department reminded members
that HB 2712 placed rape and sodomy at a "B" classification, and if
that is all SB 506 does, it has already been accomplished.

It was moved by Rep. Haves and seconded by Rep. Hurley that
the bill be recommended adversely. Motion carried by a majority.

The Chairman introduced Mr. Steve Starr to discuss SB 951, and
he explained the bill was drafted because of an Attorney General's
opinion which would prohibit law enforcement people from notifying
people by telephone or by simple mail that there is a warrant for
their arrest. He explained it is not the practice for law enforce-
ment people to do this on major matters, but for unpaid traffic
tickets and other small matters it has long been the routine thing

Unless specifically noted, the individual remarks recorded
herein have not been transcribed verbatim. Individual re-
marks as reported herein have not been submitted to the
individuals appearing before the committee for editing or
corrections.
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to do. He explained such requirements would necessarily cause
an increase in personnel. SB 951 would allow them to continue
to use the same mode of notice.

The Chairman expressed concern that the bill might be too
broad, and Mr. Starr explained Mary Torrence, Art Griggs and he
had tried to draw up a proposal and it all got very complicated,
but they believed this bill was a satisfactory compromise and
as simple as possible.

The Chairman suggested wording to the effect that "the
unlawful disclosure of a warrant, or making public in any way to
anyone other than the person named in the warrant except for
the purpose of assisting...... ", It was moved by Rep. Hoagland
and seconded by Rep. Heinemann that Section 1 be stricken. Motion
carried by a majority, with Rep. Ferguson voting no.

It was moved by Rep. Ferguson and seconded by Rep. Frey
that the bill be reported adversely. Rep. Stites stated this makes
a mess of everything, and moved to reconsider committee action.
Motion was seconded by Rep. Hurley and carried. The Chairman
appointed Rep. Stites and Rep. Roth to work on the bill and see
if they could come up with a satisfactory compromise before the
meeting was concluded.

Rep. Lorentz stated he was not particularly desirous of
sending SB 761 to the floor because it has the effect of lowering
the juvenile age so certain youth would be tried as adults.

Senator Parrish arrived to discuss SB 761 and discussion
was suspended. The Senator reiterated that SB 761 would indeed
lower the age of juveniles and make them subjevt to amenability
hearings. He stated there are some complications involved but
there is very strong sentiment for lowering the age. Mr. Griggs
handed out proposed amendments which had been drafted at the
request of Senator Parrish. Rep. Lorentz ingquired if the amend-
ments don't conflict with SB 553, and Mr. Griggs agreed if the
amendments are accepted it would conflict with SB 553 and that
would need to be taken care of.

The Committee returned to SB 951, and Rep. Stites suggested
staying with the present statute and adding an exception as follows:
"but the same shall not apply to a law enforcement agency dis-
closing the warrant for the purpose of encouraging the person named
in the warrant to voluntarily surrender". He stated there might
necessarily be some additional clean up amendments. Rep. Stites
moved conceptually the amendment suggested, along with any other
technical matters. Motion was seconded by Rep. Roth, and carried.
It was then moved by Rep. Stites and seconded by Rep. Roth that
the bill as amended, be recommended favorably. Motion carried.

The Chairman called for a report on SB 579, and Rep. Frey
explained the subcommittee made some decisions that would radically
change the bill. They proposed amendments which would modify
Section 11 to require an election before a levy could be assessed.
Otherwise, the sentiment was to strike the other sections and let
the bill speak only to the funding of centers for abused persons.
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Rep. Matlack opposed the amendments suggested by the
subcommittee, suggesting that it is unduly harsh.

It was moved by Rep. Lorentz and seconded by Rep. Frey
that the subcommittee report be adopted. After extensive
discussion, the motion carried by a majority.

The Chairman noted he had asked the subcommittee to look at
the domestic statutes and proposed amendments to 60-1601. He
spoke of Rule 7 insofar as divorce proceedings are concerned. He
pointed out that when individuals are confined to a mental insti-
tution and a spouse seeks a divorce, they are automatically responsible
for the care and keep of the patient, and many times they are in no
position to do so, and in fact have no resources at all. He asked
members to consider if there is any bill such an amendment could be
attached to.

The Chairman called for discussion on SB 845. It was moved
by Rep. Fergquson and seconded by Rep. Hayes that on line 25, evervy-
thing after "tort" be stricken, along with all of line 26. Motion
was seconded by Rep. Haves. Rep. Hoagland offered a substitute
motion to report the bill favorably. Motion was seconded by Rep.
Baker, and after discussion the motion carried.

It was moved by Rep. Foster and seconded by Rep. Lorentz
that SB 717 be recommended favorably and placed on the consent
calendar. Motion carried.

Rep. Gillmore suggested SB 780 might be an appropriate
bill for the amendment to the divorce statutes. The Chairman
observed that matter is going to interim anyway. It was moved
by Rep. Hayes that a substitute bill be drafted for SB 780,
incorporating the appropriate language, and that the substitute
be referred to the Committee of the Whole. Motion was seconded
by Rep. Frev and carried by a majority.

The meeting was adjourned.
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913 » 384-2707
March 22, 1978

TO: Representative Richard Brewster, Chairperson, and
Members of the House Judiciary Committee
FROM: Ellen B. Laner, President

Mental Health Association of Johnson County

The Mental Health Association of Johnson County, a velunteer, not-
for-profit organization composed of over 1,200 members, urges your
disapproval of SB 761.

This legislation, which would lower the age of criminal responsi-
bility and place the onus on each child sixteen and over to prove
he/she is amenable to treatment as a juvenile, would change the
essence of the Juvenile Code. The Juvenile Court and Code histor-
ically have been aimed at the rehabilitation of young people rather
than the more punitive approach for adult offenders. It would be
difficult for young persons to understand the technicalities involved
in seeking waiver to the Juvenile Court.

As you know, courts already have the authority to order youths six-
teen and seventeen years old to be tried as am adult if it is found
that the crimes committed are too serious for juvenile processes or
if the persons charged are not amenable to Juvenile Court resources.
Presently, there are many such young people sixteen to eighteen
serving in adult institutions.

We, also, point out that the Governor has already appointed a citi-

zens' task force to examine the problems of youth, which includes a

mandate to make legislative recommendations. In addition, HCR 5061

would establish a committee to study issues related to care, treat-

ment, and detention of juveniles. It would seem appropriate to wait
until the findings of the committee(s) are presented before we begin
to change the age definition of juveniles in Kansas.

In view of the already existing provisions to allow sixteen to eigh-
teen year clds to be tried as adults and the forthcoming study, we
urge you to vote Nay on SB 761.

EBL/mp

A UNITED WAY AGENCY &
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[As Amended on by Senate Final Action]

As Amended by Senate Commiltee

Session of 1978

SENATE BILL No. 761

By Senator Parrish

1-23

AN ACT relating to the juvenile eode [juveniles]; concerning the
prosecution of certain offenses pursuant to the code of crimi-
nal procedure; amending K.S.A. 1977 Supp. [2]1-4618 -

( 38-806,|

38-808/and repealing the existing seetion [sections].

Be it enacted by the Legislature of the State of Kansas:

[ and 38*815]

—Sectionr—+~ K.S.A. 1977 Supp. 38-808 is hereby amended to

[Bes. 7]

read as follows: 38-808. (a) This subsection (a) shall apply to all
cases involving offenses committed by a child less than eighteen
(18) years of age, which, if done by a person eighteen (18) years of
age or over, would make such person liable to be arrested and
prosecuted for the commission of a felony as defined by K.S.A.
21-3105. In all such cases the judge may order that such child be
afforded a trial by jury and, upon a verdict that such child is a
delinquent child as defined in K.S.A. 4876 1977 Supp. 38-802, the
court shall proceed with judgment.

(b) Notwithstanding any provisions of the Kansas juvenile
code or any other law of this state to the contrary, whenever a
petition has been filed pursuant to the Kansas juvenile code
alleging that a child is, by reason of violation of any criminal
statute, a delinquent or miscreant child described in K.S.A. 1076
1977 Supp. 38-802. and that the child was sixteen (16) years of age
or older at the time of the alleged commission of such offense
andthen the presvisions[paragraphs-(L)}-and(2)] of this-subsection
bH-shat-apphy-
“H—At-the—eommene

= vl | 4 . L2

ement—of—the-hearing-on-the—petition—the

2 (1 2 é—4

F3— -] T 3-

Section 1. K.S.A. 1977 Supp. 38-800 is hereby amended to
read as followss: 38-806. (a) Except as provided in K.S.A. %44
1971 Supp. 21-3611, &md 38-808 (b),_as_amended, _and section 9,
proceedings concerning any child, 1living or found within the
county, who appears to be delinguent, miscreant, wayward, a
traffic offender, a truant or dependent and neglected, as defined
in K.5.A. +%+¢6 197{( Supp. 36—-8U2, shall be governed by the
provisions or the Kansas juvenile code.

(b) When jurisdiction has been acquired by the district
court over the person of a dependent and neglected child, it may
continue until the child has attained the age of twenty-one (21)
years, and when the court has not by order retainped jurisdiction,
it may be reasserted at any time prior to age twenty-one (21) if
such child has not been adopted or placed for the period of such
child’s minority with a children’s aid society or with a public
or private institution used as a home or place of detention or
correction.

(c) Except as provided by subsection (b) of K.S5.A. +345
1977 Supp. 38-808, as_amended, and section 5, when any person
charged with having comnitted an act of delinquency before
reaching the age of eighteen (18) years is ‘brouaht before the
court artter reaching said age, the court shall proceed pursuant
to the Kansas juvenile code and the person charged shall continue
under the jurisdiction of said court for such act until such
person 1is finally discharged by the court or has reached the age
of twenty-one (21) years.
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e court makes such a finding,
determine whether or not the
ealt with under the juvenile
ign ad litem may orally

e juvenile coa'e.j

county or district attorney, upon motion made prior to the hearing
on the petition; alleges that may reﬁuest a hearing to determine
whether such child is net a fit and proper subject to be dealt with
under the Kansas juvenile code;. The court shall immediately set

. the petitioner, or the

a time and place for a hearing to determine if such child is a fit
and proper person to be dealt with under the Kansas juvenile
code. Such hearing shall be held prior to the hearing on the
petition and. The burden of proof shall be upon the movant to
prove that the child is not a fit and proper person to be dealt with
under the juvenile code.

[(3) In cases where a child is prosecuted pursuant to the code
of criminal procedure as a result of the provisions of this section,

provisions of K.S5.A. 1977 Supp. 21-4618, as amended, shall’

|
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not be applicable to such child.]

(c) Hearings held pursuant to this subsectmu (b) shall conform
to the requirements for notice and : 'lppomtmenf of a guardian ad
litem as provided by K.S.A. 1076 1977 Supp. 38- 815b, for deten-
tion hearings. Upon the completion of the hearing and a finding
that the child was sixteen (16) years of age or older at the time of

the alleged commission of the offense, the court may shall make a
finding, noted in the minutes of the court, that on the issue of
whether or not the child is net a fit and proper subject to be dealt
with under the Kansas juvenile code. In determlmng whether or
not such finding should be made, the court sha]l consider each of
the following factors: (1) Whether the senousness of the alleged
offense is so great that the protection of the community requires
criminal prosecution of the child; (2) whether the alleged offense
was committed in an aggressive, violent, premeditated or willful
manner; (3) the maturity of the child as determined by consider-
ation of the child’s home, environment, emoponal attitude and
pattern of living; (4) whether the alleged offense was against
persons or against property, greater weight bemg given to of-
fenses against persons, especially if personal injury resulted; (5)
the record and previous history of the child; (6) whether the child
would be amenable to the care, treatment and training program
for juveniles available through the facilities of the court; and (7)
whether the interests of the child or of the community would be
better served by criminal prosecution of the child. The insuffi-
ciency of evidence pertaining to any one or more of the factors
listed in this subsection shall not in and of itself be determinative
of the issue. Written reports and other materials relating to the
child’s mental, physical, educational and social history may be
considered by the court, but the court, if so requested by the
child, the child’s parent or guardian or other interested party,
shall require the person, persons or agency preparing the reporl
and other material to appear and be subject to both direct and
cross-examinations. {e) If; pursuant to subseetion (b); the court
finds the child to be a fit and proper person to be dealt with under
the juvenile code, the court shall order prosecution of the child to
continue under such code; but if the court finds that a child is ol
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a fit and proper person to be dealt with under the Kansas juvenile
code, the court shall direct the prosecuting attorney to prosecute
the person under the applicable criminal statute or erdinanee and
thereafter dismiss the petition filed pursuant to the Kansas juve-
nile code or, if a prosecution has been commenced in another
court but has been suspended while proceedings pursuant to
Kansas juvenile code are held, the court shall dismiss the petition
filed pursuant to the Kansas juvenile code and issue its order
directing that the other court proceedings resume. Any finding by
a court hereunder, that a child is not a fit and proper subject to be
dealt with under the Kansas juvenile code thereafter may attach to
any future act by such child which is cognizable under the
juvenile code as an act of delinquency or miscreancy if the order
of the court so provides, and jurisdiction over such child shall be
vested in any court of appropriate jurisdiction of the county of
such child’s residence or of the county wherein such child may be
ind. ;

(d) When a child is prosecuted pursuant to the code
ipal procedure as a result of a determination pursud
 and the child is convicted of the crime, the

may order asm condition of probation that the cpfld reside and
participate in pregrams at a youth center as j freinafter autho-
foe, provisions of K.S.A
fendant may be orderedy

the youth center at Tnpe femalg/defendant may be ordered
to reside and participate in“prpérams at the youth center at
Beloit. The superintendent of, ;

court when, in the opiniondf said supg intendent, the defendant

from participdting in programs at the
youth center. Thepelipon, the court sha

tendent to causethe defendant to be brought bgfore the court at

the courtAhe court shall withdraw the condition robation
requirjfig the child to reside and participate in progr

yoyth center. The courl then may release the defenda

impose any - ~ v condition of probation that the court iv
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Insert - Sec. 3.

Sc. FKS.A. 1977 Supp. 31.4618 is hereby amended to
read as follows: 21-4618. Except as provided in K.S.A. 1977

Supp. 38-808, as amended, Jprobation shall not be granted to any
defendant who is convicted of the commission of any crime set
out in article 34 of chapter 21 of the Kansas Statutes Annotated
in which the defendant used any firearm in the commission
thereof and such defendant shall be sentenced to not less than
the minimum sentence of imprisonment au_thon’zed by law for
that crime. This section shall apply only to crimes committed
after the effective date of this act.]

defined 1in
Annotated other

T K.S.A. 1977 Supp. [21-46186nd] 38-808yis [are]

hereby repealed.
This act shall take effect and be in force from and

after ils publication in the statute book.

is the crime or
amendments there
by Kios s

pursuant to the
adults are
sentencing alte
programs at a
court shall have
order. Subject
defendant may be
at the youth ce
to reside and pa
Beloit. The s
the court when,
defendant is no
at the youth
superintendent t
court at a st
before the court
probation requi
programs at a yo
defendant, 1Impos
was emnpowered
revoke probation
corrections.

article 34 oI

21-3506y and
hereinafter provided in such cases

prosecuted.

condition of probation that the

- 38-815 attached

‘l' Sec. 4 .

;iand section 5,‘1

w New Sec. 5. A county or district attorney shall not
prosecute a child pursuant to the Kansas juvenile code iT such
child was sixteen (16) years of age or over at the time orf tne
coinmi ssion of the crime and the crime alleged to have been
comnitted by the child is a class A, B or € felony which 1is

chapter 21 of the Kansas Statutes
than K.5.A. 21=-3411 and any amendments thereto,or
rape, as defined 1in K.5.A. 21=3502 and any
to, or the crime of aaggravated sodomy, as defined
any amendments tnereto. Except as
the child shall be prosecuted
code of criminal procedure in the same manner as
fthe Jjudge, 1in addition to other
authorized by law, may order as a
child reside and participate 1in
as hereinafter authorized, and the
continuing Jurisdiction to modify any such
to the provisions of K.5.A. 76=2110, a male
ordered to reside and participate 1in programs
nter at Topeka. A female defendant may be ordered
rticipate in programs at the vyouth center at
uperintendent of the youth center shall report Lo
in the opinion of said superintendent, tne
longer bhenefitting from participating 1n programs
center. Thereupon, the court shall inform the
o cause the defendant to be brought beTfore the
ated date and time. When the defendant is brought

rnatives

yvouth center

, the court shall withdraw the condition of
ring the child to resice and participate in
uth center. The court then may release the

e any other condition of probation
to make at the original sentencing
and commit the c¢hild to the

that the court
proceedings, or
secretary of

and 38-815

. 38-806, |




INSERT

Sec. 3. K.S.A. 1971 Supp. 38-8l> is T
amended Lo read as follows: 38-815. (a) As us
this section, the tLterm *'peace ofrTicers™ inc

sheriffs and their depulies, marshals, members c
police force or cities, highway patrolmen and
officers whose duty it is to enrorce the le
preserve the public peace. .

(b) Subiect to the provisions of section D,
any peace officer takes into custody a child under
age of eighteen (18) years, with or without a we
or court order, such child shall be cdelivered 1intc
custody of a juvenile probation officer or be
forthwith before the district court for proceedinc
accordance with the Kansas juvenile code. [t she
the duty of such peace officer to furnish such
with all of the information in the possession oI
officer pertaining to the child, the child’s par
guardian or other person interested in, or likely
interested in, the c¢hild, and all other Tact
circumstances which caused such child to be taken
custody.

(¢) Subject _to the provisions of seclion 2,4
child under the age of eiahteen (18) vyears is
before a judge of the district court and such chi
not charged in accordance with the provisions ol
juvenile code or il a child under the age of eic
(13) years is taken before a municipal judge, it
he the duty of such Jjudge to dismiss the chat
complaint and to refer the same for proceedings 1ir
district court pursuant to the juvenile code.

~

(d) :’iim_ia_ci;__LQ.._-Lbi__jznmiS_J'_Qnsi_o_.tﬂ.aac_tlan_i.. it
during the pendency of any action, charge or complaint
against a person involving a public offense or
quasi-public offense, before a municipal judge or Jjudge
of the district court, it shall be ascertained that
such person was under the age of eighteen (18) years at
the time of committing the alleged offense, it shall be
the duty of such Judge to forthwith dismiss such
action, charge or complaint and to refer Lhe same Tor
proceedings in the district court pursuant to the
juvenile code, except that no traffic offender action,
charge or complaint against a child who has attained
the age of sixteen (10) years shall be so dismissed
unless it shall be ascertained that the child was under
sixteen (16) years of age at the time of committing the
alleged offense. [he officer of the court making such
referral, having charge of such child, forthwith shall
take the child to the place of detenlion designated by
the district court, or to the district court itself, or
shall release the child to the custody of a duly
appointed juvenile probation officer or other person
designated by the district court, to be brought hetfore
the district court atl a tinme and place designated by
the Jjudge of the district court. Thereupon,; the
district court shall proceed as provided in subsection
(d) of K.S.A. H#6 1911 Supp. 38-816.

(e) Whenever a child under the age of eighteen
(13) years is taken into custody by a pesace officer and
is Lhereafter taken before the district court as
required by this section, such child shall not remain
in any detention or custody, other than the custody of
the parent, guardian or other person having legal
custody of the child, for more than forty-eight (48)
hours, excluding Sundays and legal holidays, from the
time Lthe 1initial custody was imposed by a peace
officer, unless a determination is made, within such
forty—eight (48) hour period, as to the necessity ror
any further detention or custody in a detention hearing
as provided in K.5.A. 4946 1271 Supp. 38=81bb.
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Sec. 11. The board of county commissioners of any county

nmynmkeananmmlkqufmutoemwmioneﬁmdh(%)nuu until the question of levying the same has been submitted to and approved by

upon all taxable tangible property within the county for the 2 majqrity of the registered elector:‘s of the Cou1:1ty
- , election. Any such board shall submit such question
purpose of creating a fund to be used for the purpose of es- tion following by not less than sixty (60) days the
tablishing, or funding the operation of an emergency shelter to . tition requesting the same, signed by at least five
which abused persons may seek temporary refuge and programs registered electors of the county.

related thereto.

No such tax levy shall be made under the authority of this act

voting threon at a general
at the next general elec-
certification of a pe-
percent (5%) of the

provisiorr—ol G ST ST FSwppr=reatr—wwe=amendmenis /Notlce of any such election shall be published in the manner provided by

thwettj/lny tax levy made under the authority of this act shall be sSndle AOFT SUDE 2BSL05
in addition to all other tax levies authorized or limited by law
and shall not be subject to or within the limitations upon the

levy of taxes imposed by K.S.A. 79-5001 to 79-5016, inclusive,
and amendments thereto.



