MINUTES OF THE _ SENATE - COMMITTEE ON JUDICIARY

February 8 19 /8

Held in Room _ 319 S | at the Statehouse at _11:00 a mpxn., on

All members were present except: Senators Gaar, Gaines, Hein and Hess

The next meeting of the Committee will be held at _11:00 4 m /3%, on February 9 1978

The conferees appearing before the Committee were:

Ann Hebberger - League of Women Voters of Kansas

Staff present:
Art Griggs - Revisor of Statutes
Paul Purcell - Legislative Research Department
Jerry Stephens - Legislative Research Department

Senate Bill 212 - Age of juveniles subject to the provisions of
the Kansas Juvenile Code.

Senate Bill 553 - Juvenile code revision.

Senate Bill 761 - Juvenile code, juveniles committing certain
crimes may be prosecuted like adults.

Senate Bill 825 - Juvenile code revision.

Ann Hebberger of the League of Women Voters of Kansas presented
a statement concerning the four bills. A copy of her statement
is attached hereto. Discussion with the committee followed.

Senate Bill 550 - Mentally ill persons.

Mr. Griggs distributed copies of the bill with the wording that
he had prepared to carry out the directions of the committee yes-
terday. By consensus, the wording was approved.

Senate Bill 474 - Relating to promoting obscenity.
Copies of Mr. Hiebert's letter were distributed to the committee.
A copy of that letter is attached hereto.

The chairman announced committee should plan on a working session
Friday afternoon.

Senate Bill 579 - Civil action to protect adults and children from
abuse by persons residing with them.

Senator Parrish requested that the committee defer action on this
bill pending preparation of proposed amendments.

continued -

Unless specifically noted, the individual remarks recorded
herein have not been transcribed verbatim. Individual re-
marks as reported herein have not been submitted to the
individuals appearing before the committee for editing or
corrections.
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CONTINUATION SHEET

ob-ihe Senate Committee on S udiciary February 8 1978

Senate Bill 593 - Wrongful making of improvements by entities hav-
ing power of eminent domain.

Following committee discussion, Senator Steineger moved to chage
"shall" to "may" in line 31 and the other appropriate places; Senator
Parrish seconded the motion. Senator Everett made a substitute
motion to report the bill adversely. Senator Burke secondad the
substitute motion. The substitute motion failed. The original
motion carried. Senator Allegrucci moved to further amend the
bill in line 35 to change "may" to "shall"; Senator Steineger
seconded the motion, and the motion carried. Senator Allegrucci
moved to report the bill favorably as amended; Senator Steineger
seconded the motion, and the motion carried.

Senate Bill 601 - Unlawful sale of a child.

Following committee discussion, Senator Burke moved to strike "female"
in line 22, and to insert in lieu thereof '"parent or guardian':
Senator Hess seconded the motion. The motion carried. Following
further committee discussion, Senator Burke moved that the bill be
amended to include payments to lawyers and doctors; Senator Alle-
grucci seconded the motion. Senator Steineger made a substitute
motion to strike lines 20 to 26; Senator Mulich seconded the motion.
The substitute motion failed. Following further committee discussion,
Senator Burke, with the consent of the second, withdrew the original
motion. Staff was requested to prepare proposed amendments and

bring them back to the committee.

Meeting adjourned.

These minutes were read and approved
by the committee on 2 -2 /-758 i
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league of women voters of kansas

STATEMENT TO THE SENATE JUDICIARY COMMITTEE
CONCERNING SB 212, SB 553, SB 761 AND SB 825

February 8, 1978
Mr. Chairman.and Members of the Committee:

| am Ann Hebberger, speaking for the League of Women Voters of Kansas.

Most legislators would agree, we think, that there are many problems in
the Kansas juvenile justice system, the Juvenile Code being jusT one of
them. We are positive that there Is a real need fo move away from the
angry rhetoric that has too often surrounded this whole issue, and move
toward a factual analysis so that some of the issues can be resolved. The
League :has asked and will continue to do so, for an in-depth Legistative
study concerning public and private facilities and programs for the care,
treatment or detention of juveniles in Kansas, HCR 506! happens o have
almost the same wording, and we whole-heartedly support [¥.

This year, because we have a choice of juvenile codes, the League opposes
SB 553 and supports SB 825 with some exceptions. Our reason for support
of 5B 825 is that we have favored removal of status offenders from The
Code for the last few years. There are alternatives now that were not in
existence before, and more are being suggested and implemented all The
time. Examples are: :

Truants: We are aware that most juveniles who don't attend school
have learning disabllities or other real problems.. With
the full funding of special education, some alternative
schools, work-study programs, elementary guidance coun-
selors being seriously discussed, and the Governor's rec-
ommendation for the expansion of vocational education In
unified school districts, we think that if the family and
the schools can't solve the problem, the courts can't either.

Waywards: A few children run for a great adventure, but we know now
that there are many reasons such as physical, mental and
sexual abuse, neglect or communication breakdown in the
home. Besides more money for foster care and group homes,
the Governor has recommended that Kansas participate in
the Federal Juvenile Justice and Delinquency Act which pro-
vides funds and technical assistence for programs dealing
with runaways (and truants). The Governor has also recom-
mended programs for family crisis support and some increase
in professional child abuse staff. The proposed Community
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Corrections Act would also provide for altemative services
for juveniles.

We would assume that the way the bill Is written, that status offenders
are included under the 48 hour detention provision, and that any child
can be declared a deprived child, if necessary, by the court. Also in-
cluded is the child who runs from a court ordered placement by declaring
the child miscreant. This leads us to suspect that even though status
offenders are removed, the court still has power over them.

Minor traffic offenders should certainly be removed. If juveniles are
old enough fo be |icensed, they are old enough to go through the same pro-
cess that adults do.

The League does not agree with Section 12{a), but supports Section 12{(b)
which woutd allow for automatic expungement of records by a judge. We
also would prefer the word “shall" to be changed to "may", on page |4,
line 513, giving the judge a mandate fo do so. Since juvenile cases are
classified as civil matters, not criminal, records can serve no useful
purpose once a child has reached the age of majority.

We cannot support Section 13. League members believe strongly in the prin-
ciple that every child shall be guaranteed equal protection under the law.
Without proper legal counsel to protect that right, we think that the Code
Is considerably weakened. We understand that this is a controversial issue
because it costs money. The Legislature and the courts seem 1o go to great
lengths to protect the rights of adults, but for some reason, childrens'
rights come off second best. Many parents do care what is best for their
chlldren, but provisions should be included to protect all childrens' legal
rights, and especially when conflicts of interest arise.

As for the rest of the bill, we think it is the best one produced so far,
and really attempts to protect, except in the sections mentioned, more
rights of juveniles.

The League of Women Voters of Kansas opposes SB 212 because we think that
the walver statute takes care of the issue for Those juveniles who commit
sevious crimes,

We also oppose SB 761 as we can see no reason to place the burden of proof
on a juvenile rather than the prosecutor, to prove that he or she is a fit
and proper subject for juvenile treatment. There appears to be nothing
close To this procedure in the Penal Code, with the possible exception of

a defense of Innocence by reason of insanity. Even with that process, ex-
pert witnesses are called in to determine the outcome. The bill is no doubt
constitutional, but it sounds very unjust to us.

The League urges your support of SB 825 as well as your opposition to SB 212,
SB 553 and SB 761.

Thank you for the opportunity to speak before you today.

League of Women Voters
909 Topeka Blvd.
Topeka, KS

354-7478
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Options: A term commonly associated mth the
stock market.

But soon options will correlate with Overland
Park’s juvenile justice system.

'And if the plan proves successful, it could envelop
all of Johnson County.

THe Mayor’s Steering Committee on Juvenile
Delinquency is formulating a Community Accoun-
tability Program to establish a means of analyzing the
“why” behind the actmne of the ‘youth labeled as a
trouble-maker.

“Youth' in: Trouble,” a booklet reporting 1deas
'shared by doctors, psychologists, educators and
juvenile Judges, reperts: “About six of every ten
juveniles in jail — and I mean jail with locks and bars
.and guards — have committed no criminal acts. They
are in trouble with their schools or victims of bad homes
or no homes or runaways or emotionally or physically
. handicapped or victims of health problems no one has

bothered to hunt for.”
Now Overland Park is starting to hunt for these
prablems.

A Community Accountablhty Board composed of |

‘community volunteers, will offer first- offender juveniles
a means of becoming accountable to the community in-
stead of being committed to a so-called reformatory
where discipline, not reform, is the pattern.

Through a screening process, the Steering Committee |

‘plans to interrelate’ community, schools and court into
finding the “why” behind the youth’s actlons

The . youngster who can’t read, can’t associate,
can’t remember, can’t sit still, can’t pay attention —
and the list continues — needs analysxs, not an institu-
tion.

The volunteer board now will formulate the model
program. The program results will take time to analyze
— it may be five years before the real impact can be
.seen. But the importance remains — the committee is
éctmg now to rehabilitate not incarcerate. -

. Overland Park Mayor Ben Sykes said, “We can’t
take the whole big ball of wax and get our arms around
it . .. break it down, start with small numbers.”

. Small numbers offer a foundation. And even if the
4 ,000 delinquents now reported in Johnson County
decrease by only 500, the program will have its merits
— the options will pay off.

B =T
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SB 550 ; .

herein as they do in said act. ' .

(14) The term “peace officer” shall mean any sheriff, regu- : : '
larly employed deputy sheriff, state highway patrolman, regu-
larly employed city police officer or a law enforcement officer of
any county law enforcement department.

Sec. 2. K.S.A. 59-2905 is hereby amended to read as follows:
59-2905. Any person may be admitted to a treatment facility as a
voluntary patient when there are available accommodations and | o ighteen (18)
in the judgment of the head of the treatment facility or his or her .
designee such person is in need of treatment therein. Such per- /
son, if eighteen fem-!een-(-l-f-_){years of age or older, shall make
written application for admission. If such person is less than
eighteen (18) fourteen (14) years of age, then the parent or person
in loco parentis to such person shall make such written applica-
tion.’In any case, if such person has a guardian, the guardian shall
make such application after-obiaining-the-approval-of-the-sour- :

i ta. The head of the treatment facility or
his or her designee may require a statement of such person’s
attending physician or a statement of the county health officer of N
the county in which such person resides that such person is in » ' ' : '
need of treatment in a treatment facility. Whenever a minor _' ‘
fourteen (14) years of age or olderfis admitted as a voluntary
patient, the head of the treatment facility shall promptly notify the
minor’s parent or other person in loco parentis of the admittance
of such minor/and-o ' ofili

If such person is fourteen (14) years of age or over, Sugh person may
‘make such written applicatien on his or her own behglf without the con--.
sent or written application of such person's parent or any other person.

)makes written applicaticn on his or her own behalf and'

0.0 O a-f asti—aaatio io_d ge4ah-dnainan o bhaot dntoman |
No person shall be admitted as a voluntary patient under the

provisions of this act to any treatment facility unless the head of i
the treatment facility or his or her designee has informed such
person or such person’s parent, guardian or person in loco
parentisin writing of the following: (a) The rules and procedures
of the treatment facility relating to the discharge of voluntary
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patients; (b) the legal rights of a voluntary patient receiving \_,’/ :
treatment from a treatment facility; and (c) the types of treatment
which are available to the voluntary patient from the treatment
facility.
Sec. 3. K.S.A. 59-2907 is hereby amended to read as follows:
59-2907. Except as hereinafter provided, the head of the treat-
ment facility shall discharge any voluntary patient who has
requested discharge, in writing, or whose discharge is requested,
in writing, by another person, within a reasonable time but not to
exceed three (3) days, excluding Sundays and legal holidays after
the receipt of such request. If, however, such request is made by e:.ghteen (18)

another person, such discharge shall be conditioned upon the ;
written consent of the voluntary patient, except that if the volun- :guardlan
tary patient be under eighteen W}'ears of age, such

discharge shall be conditioned upon the consent of such patient’s
parent; gaﬂfeliﬁﬁ[or person in loco parenti#. If, however, such o

voluntary patient has a guardian, such discharge shall be condi- /(has made written application to become a voluntary patient on his or her

unless such patient made written application to become a voluntary pa-
tlent on his or her own behalf

tioned only upon the consent of the guardian. Whenever a minor own behalf and
fourteen (14) years of age or oldeftas requested to be discharged,
the head of the treatment facility shall promptly inform the
minor’s parent or other person in loco parentis of the request. .
No application to determine whether a person is a mentally ill ighteen (18)
person shall be filed with respect to a voluntary patient unless : _ : ‘
such patient has requested or consented to his or her discharge or, ;E-md‘dld not apply to become a voluntary patient on 'his or her own behalf
if the voluntary patient is under eighteen [SRE years / e ' '
of ugcf, the discharge has been requested by the parent, guardian
or person in loco parentis to such patient.
Sec. 4. K.S.A. 1977 Supp. 59-2908 is hereby amended to read
as follows: 59-2908. (a) Any peace officer who has reasonable
belief upon observation, that any person is a mentally ill person
and because of such person’s illness is likely to do physical injury
to himself or herself or others if allowed to remain at liberty may ;
take such person into custody without a warrant. ¥ e peece effieer ' B
takes sueh person inte custedy when the distriet eourt of the :
county of the presenee of such persen is epen for the transaetion-
of business: the p - se officer shalt forthwith present te sucheoust |
an appleation 1 an erder of proteetive eustedy pursuant te N/
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SESSION O 1973

SUPPLEMENLAL INSORMATION ON
SENATE BILL 220

AS AMENDED BY SENATE COMMITTEE ON

JURICIAQY
gill=
S.B. 3550 would amend the Act for (Ootaining [rea

Mentally Ill Person and specificallys

1.

Amend the definition of Mtreatment facility" to
include a psychiatric unit of a medical care
facilitys; and amend the definition of "head of
treatment facility" to reguire that any designes of
a chisf medical officer of a treatment facility ©0=2
a pnysicians

Require a peace officer in 3all cases in which the
peace officer takes an anpar=ntly dangerous,
mencally ill person into custody without a warrant,
to apply for an order of protactive custody as soon
as the couwrt 1s open for ths transaction of
businasss

Allow treatment in cases of emerqgency obsarvation;s

nake additional reguirements witn regard to thsz
contants of an application for admission and

detention for amerdency observation and treatmant;
and relieve from civil and criminal Lliability any
treatment facility or its psrsonnsl where in good
faith treatment is rendsred to any person adnitted
for emergency odservation and treatments

Require that, wunlass otherwise ordered oy the
court, the discharge of a person admitted for
emergency o©observation and treatmznt shall b2 no
later than 43 (instead of 72) hours following ths
admission date of such parson;j

ct

D



5. Make an additional rejuirement with regard to the
contents of an application for an order of
protective custody; exclude Saturdays from the
period of time (43 hours) by which a court wnust
nold a hnearing to determine whether therz is ﬁﬂt

orooables cause to balieve the allegations of the
application for an order of protective custodys
allow the county or district attorney to represant
the applicant for an order of protactivs custody
only if the applicant 1is financially wunable to
retain counsel or is a p2eacs offizeri and

0. Hedquire the county or district attornesy to
represent the anplicant for a detarmination whether
3 person is a mentally 111 person only 1f tne
applicant 1Is f{inancially unable to retain counsszl
or 1s a peace oflicer.

Tne Senate Committee on Judiciary amended oroposed
changes to the voluntary admission and discharge procedure
{K.S. A, 99=-2905 and 59-2207) s0 that tThe statucte would 3utlorlze,
as a part of and 1in addition to current procsdure tha
self-admission and discharge of minors 14 years of age and over.
Provisions which would have required sslf-admission -of such
minors and that would have reguired 13 guardian to get court
aporoval pafore voluntarily admitting ths guardian’/s ward wers

deleted oy Committee amendnent.

Sznater =lwaina ~. Pomeroy,
Chairperson

PP/dmb
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SCHROEDER,HEENEY, GROFF & HIEBERT
SUITE 704 KPL TOWER

HAROLD R, SCHROEDER, J. D. 818 KANSAS AVENUE
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J. R.GROFF, 4. D.
HENRY L.HIEBERT, J. D.
ALLAN A.HAZLETT, J. D
WARREN C.HUMMER, J. D.
H. HURST COFFMAN, J. D.
LINDA C. KROLL,J. D.

TELEPHONE 234-3461
s66l12 AREa CoDE 913

LEONARD H. AXE, S.J.D.(1975)

February 2, 1978

Senator Elwaine F. Pomeroy, Chairman
Senate Judiciary Committee

State Capitol Building

Topeka, Kansas 66612

Re: Senate Bills 587 and 474

Dear Senator Pomeroy:

This letter is in amplification of the position previously
articulated by us on behalf of the Kansas Magazine Wholesalers
Association.

Once again the legislature has before it proposed legislation
in an area where it may be unpopular to take a position adverse to
increased governmental regulation. In contemporary times, the
public consumes, publishers print, distributors distribute and
retailers sell, significant quantities of material having some
sexual orientation. No element of the media is exempt from this
process. Fawcett Publications, a subsidiary of CBS, Incorporated,
distributes many items which are clearly of this nature. This is
not intended to be justification, in any way, for the state of the
industry. It merely is a report of such state.

That public acceptance of sexually oriented material is wide-
spread is well demonstrated by the fact that both Playboy and Pent-
house magazines have circulations in excess of those of Time and
Newsweek. Of publications classified as business-social-literary,
Penthouse Forum, a sex advice magazine, has a newsstand circulation
very nearly equal to the newsstand distribution of the next three
publications combined, High Times, Scientific American, and Psychol-
ogy Today. In fact, Penthouse Forum has a newsstand circulation very
nearly equal to that of the remaining 20 magazines in this classifi-
cation, including Fortune, Barons, Harper's Magazine, The Catholic
Digest, Atlantic Monthly, Business Week, Saturday Review, National
Observer, Forbes, and National Review.
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Of further significance is the fact that magazines of this
type are not in general distribution. For example, the largest
member of the Association might serve approximately 800 different
retailers. Of those 800, however, only approximately 200 receive
Playboy. Titles that are generically less "tame" than Playboy re-
ceive even more limited distribution. Thus, the distribution in-
dustry and the retailer both realize that availability of items of
this particular nature must be treated differently than a news
magazine.

Furthermore, upon request of the retailer, the wholesaler
has been willing to place "blinder" plates over material which
may depict nudity on its cover. So called "adult" items are
generally placed at the top of display racks where they are not
accessible, or visible, to the juvenile. Thus, the industry has
always recognized that there are display problems attendant to
this very sensitive area.

That is not to say, however, that the industry has an encom-
passing answer to the problem which is recurringly hashed out in
the legislatures, the Congress, and the Courts. Furthermore, the
"answer" has tended to become less, rather than more, clear with
each passing action. Definitions of "obscenity" fashioned in
courtrooms and legislatures, tend to be unrealistic when applied
in the industry. Local interpretation solves the problem of de-
fining "obscenity" in terms of local prosecution, but thoroughly
chills the entire subject area as far as the retailer and national
distributor and wholesaler are concerned. Since the retailer de-
pends on the wholesaler to give appropriate service, broad, non-
definitive and elusive standards merely cause the distributor to
become a censor, a function which even Courts and juries have not
been successful in carrying out.

The Association recognizes the noble purpose enunciated by
Senator Meyers in Senate Bill 587, and is wholly in agreement with
the concepts set forth in that bill. As a practical matter, how-
ever, paragraph (1) (¢) of Section 1 of the Bill creates significant
problems to the Association. Obviously, it lacks the requirements
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of scienter set forth in Smith v. California, 361 U.S. 147. Ad-
ditionally, however, the recognition of age in a photograph is
virtually impossible. It is not known whether or not reasonable
cause arrests could emanate from Courts where judicial guesswork

on age is used either. If the Committee were to strike that par-
ticular paragraph from the Bill, and appropriately modify paragraph
(1) (b) by eliminating the words "in any way" the Bill would receive
Association support. It is noted, however, that presently pending
before the House of Representatives of the United States is Senate
Bill 1585 which has been referred to the House by Joint Committee
of the House and Senate. A copy of that bill is enclosed.

Senate Bill 474 poses more far reaching problems to the Asso-
ciation and its members. The basic problem has been outlined in
the statement we submitted to the Committee on January 26, but, in
addition, certain other points should be made.

While we recognize that it is not the province of the legisla-
ture to determine the constitutionality or nonconstitutionality of
bills before it, certainly it is a consideration of the legislature
inasmuch as a bill not meeting constitutional requirements would,
upon a determination of such by an appropriate Court, effectively
nullify the act of the legislature. From the point of view of the
Association, legislation, whether constitutional or nonconstitutional,
which causes distributors and retailers to recurringly defend them-
selves in Court, at tremendous expense, 1is most undesirable. In
the case of a nonconstitutional act by the legislature, an other-
wise legal act, the free exercise of speech, becomes a very costly
practice. The Assocation therefore urges the Committee to consider
the constitutional question as it relates to Senate Bill 474.

Mr. Miller, the Sedgwick County District Attorney, has fur-
nished a copy of Ginsberg v. New York to the Committee members.
Paragraph (3) of the syllabus of that opinion rendered by Justice

Brennan states:

It is not constitutionally impermissible for
New York, under this statute, to accord minors
under 17 years of a more restricted right than
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that assured to adults to judge and determine
for-themselves what sex material they may read
and see. T

And such was Justice Brennan's dissenting opinion in the now
landmark case in obscenity, Miller v. California, 413 U.S. 15. 1In
Miller, because the Court was again split in its decision, Chief
Justice Burger apparently wanted to rebut the dissenting opinions
of the minority. Thus, the Chief Justice directly responds to the
argument of Justice Brennan:

Paradoxically, Mr. Justice Brennan indicates that
suppression of unprotected obscene material is per-
missible to avoid exposure to unconsenting adults,
as in this case, and to juveniles, although he gives
no indication of how the division between protected
and nonprotected materials may be drawn with greater
precision for these purposes than for regulation of
commercial exposure to consenting adults only. Nor
does he indicate where 1in the Constitution he finds
the authority to distinguish between a willing 'adult'
one month past the state law age of majority and a
willing '"juvenile' one month younger. (emphasis
added)

Furthermore, the Chief Justice makes it amply clear that it
is the Miller decision, and not its predecessors, that is to deter-
mine the perimeters of protected expression:

It is in this context that we are called on to
define the standards which must be used to identify
obscene material that a state may regulate without
infringing the First Amendment as applicable to the
states through the Fourteenth Amendment. (emphasis
added)

Again, we recognize that the Committee is not a forum for con-
stitutional argument. Nevertheless, we find it difficult to ignore
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the response of the majority to the dissent of Justice Brennan. And
it appears to us that it is that language that forecloses the pos-
sibility of enacting constitutionally wvalid legislation as set forth
in Senate Bill 474,

The Committee's attention has already been directed, by one of
its members, to paragraph (1) (a) of Section 1 of the bill wherein it
would be impermissible for any person to "manufacture...any obscene
material to a minor." In that particular instance, the language ob-
viously must be modified if the prohibition is to make sense at all.
We would like to direct the Committee's attention, however, to other
activities made unlawful by the bill which are equally difficult
to visualize in reality. Those activities wherein there is a di-
rect relationship between the actor and the minor pose little or
no problem. However, general prohibitions against distributing
(normally distribution takes place between a wholesaler and a re-
tailer) and advertising do not have the requisite relationship and
create monumental problems. Should it be forbidden to advertise
Playboy magazine because a particular issue of that title may be
"obscene" as defined by the bill? Clearly this cannot be the in-
tent of the legislature since the effect is to forbid the free
exercise of otherwise permissible speech.

Paragraph (1) (b) of Section 1 of the bill seems extraneous.
How could one determine if there was possession of a lawful item
with intent to distribute to a minor?

Paragraph (1) (c) of Section 1 is fraught with the same diffi-
culties as paragraph (1) (a) above.

That portion of the bill which reads "evidence that materials
were promoted to emphasize their prurient appeal or sexually pro-
vocative aspect shall be relevant in determining the question of
the obscenity of such materials, and shall create a presumption
that the person promoting the same did so knowingly or recklessly,'
is problematical in that the Court held in Roth v. United States,
354 U.S. 476 at 487 that "sex and obscenity are not synonymous."
Or in the words of Justice Brennan, Jjoined by Justices Stewart and
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Marshall, in the dissenting opinion of Paris Adult Theatre I v.
Slaton, 413 U.S. 49: "...that matter which 1s sexually oriented
but not obscene is fully protected by the Constitution." Since
the bill creates a dual definition of obscenity, advertisement of
items that are within the protection of the Constitution, though
they be sexually oriented, could operate presumptively against
the promocter should they ultimately be sold to a minor.

Paragraph (2) (a) of Section 1 of the bill contains the "new"
standard by which obscenity is to be determined in the case of a
minor. We take specific issue with this standard, reiterating the
position that it is overly broad, exceeds the limitations imposed
by Miller v. California, and is wholly unworkable.

We note that paragraph (3) of Section 1 is a new defense
under the law.

While we are not in possession of the amendment offered by

Senator Francisco, we understand that paragraph (4) of Section 1

is amended to provide for a defense in the event the material was
sold, leased, distributed, or disseminated by a parent in addition
to the other classes permitted by the bill. We note, however, that
this does not include a church, some of which have utilized similar
material in sexual awareness classes. Due to the broad cast of the
bill, it would be assumed that there may be even further justifica-
tion for addition of church sanctioned dissemination.

As a final note, we add that any censorship legislation imposes
significant burdens on the industry which provides the citizens of
this state and county with a considerable majority of the wealth of
written material which is available no where else in this world.

If this industry is to be forced to exercise god-like judgment on
each issue of each title it distributes we should be prepared to
accept responsibility for its probable contraction of operations
and ultimate demise.
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Senator Elwaine F. Pomeroy, Chairman

For the reasons set forth above, we respectfully but emphati-
cally urge that if Senate Bill 474 must be reported, that the
Committee report the bill unfavorably.

Very truly yours,
X !’ 'Il. t-‘-—-d/
SCHROEDER: ﬁﬁENE%, Gﬁéﬁf & HIEBERT
HLH:cjw
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[Report No. 95-438]

IN TIIE SENATE OF TIHE UNITED STATIS

May 23 (legislative day, May 18), 1977

Marrras (for himself, Mr. Curver, Mr. Bayir, Mr. Brooxe, Mr. Bmuw,
Mr. Duroior, Mr. Case, Mr. Ciicrs, Mr. Cuvrerr, Mr. Crarg, Mr. De-
Concint, Mr. Eacrrerox, Mr. Forn, Mr. Garx, Mr. Graver, Mr. GRIFFIN,
Mr. ITasgnrn, Mr. Havakawa, Mr. Hoyrenrey, Mr. Ivouvr, Mr. Kex-
~epy, Mr. Laxarr, Mr. Macxusox, Mr. Marsuvaca, Mr. McCrore, Mr.
McGovery, Mr. Melxtyre, Mr. Metearnr, Mr. Merzensavar, Mr. Moreay,
Mr. Moynmiax, Mr. I’rur, Mr. Proxoure, Mr. Risrcorr, Mr. Rirarre, Mr.
Scinarr, Mr. Stavrorn, Mr. Srevens, Mr. Warroe, Mr. Zorinsky, Mr.
HupoLeston, and Mr. Wirnians) introduced the following bill; which was
read twice and referred to the Clonuittee on the Judiciary

Sgreremser 16 (legislative day, SerreaBer 15), 1977

Reported by Mr. CuLvEr, with an amendment, and an amendment to the title

[Omit the part struck through and insert the part printed in italie]

A BILL

To amend title 18, United States Code, to make unlawful the

use of minors engaged in sexually explicit conduct for the
purpose of promoting any film, photograph, negative, slide,
book, or magazine.

Be it enacted by the Senate and House of Ilepresenta-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Protection of Children
Against Sexual Exploitation Act of 19777,
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revenue and that the sale and disteibution of sueh mate-
rials are enrried on to n substantinl extent through nter-
state and foreion commeree and tiroush the means and
state distribution of pernegraphie materinls ave adeftate;
this azes is both advisable and needed:

{h)y The Congress determines that the provisions of

s proper for the purpose of enrying ot the powers of
Clonoress to regulate eormerce and to established uniform
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“Chapter 110—SEXUAL EXPLOITATION OF
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item reluting to ehaptet 100 the foltowings
10, Sexed exploitation of ehildien —ooooooommroT 2253,
Sre. 2. (a) The Congress finds that—

(1) the use of children as subjects the production
of pornographic materials 18 very harmful to both the
children and lo sociely as @ whole;

(2) the production and sale of such pornographic
malerials represent iy millions of dollars in annual
revenue and that the sale and distribution of such mate-
rials are carried on to @ substantial catent through inter-
state and foreign commerce and through the means and
insirumentalities of such commerce; il

(3) eaisting Federal laws dealing with the interstate
distribution of pornographic materials do mot protect
against the use of children n the production of such
materials and that specific legislation in this area 1s both
advisable and needed.

(b) The Congress determines thut the provisions of




W =0 o WL = W

10
11
12

13

14
15
16
17
18

19 °

20

21

22 .“

23

5

- chapler 110 of title 18, United States Code, are necessary
_and proper for the purpose of carrying out the powers of

" Congress to regulate commerce and to establish uniform and

effective laws on the subject of sexual exploitation of children.
 SEc. 3. (a) Title 18, United States Code, is amended
by adding immediately after chapter 109 the following: -
“Chapter 110—SEXUAL EXPLOITATION OF
CHILDREN

“See.
“2251. Sexual exploitation of children.

“§ 2251. Sexual exploitaiion of children

“(a) It shall be unlawful for any person knowingly

to employ, use, persuade, induce, entice, or coerce any minor

to engage in, or to have a minor assist any other person to
engage in, any sexually explicit conduct for the purpose of
promoting any film, photograph, negative, slide, book, mag-
azine, or other print or visual medium, if such person knows
or has reason to know that such film, photograph, negative,
slide, book, ‘magazine, or other print or visual medium will
be mailed or otherwise transported in interstate or foreign
commerce.

“(b) It shall be unlawful for any parent, legal guardian,

-or person having custody or control of a minor to knowingly

_permit such minor to engage in, or to assist any other person

to engage in, sexually explicit conduct for the purpose of
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1 promoting any film, photograph, negative, shde, book, mag-
o azine, or other print or visual medium, if such parent, legal
4 guardian, or person knows or has reason to know that

4 such fim, photograph, negative, slide, book, magazine, or

. Cile b Tabeinli *-—'-v-_-l ‘T:rn-s- !' e A

5 other print or visual medium will be mailed or otherwise

g transported in inlerstate or foreign commerce.

7 “(¢) For the purposes of this section, the term—

8 “(1) ‘minor’ means amy person under the age of

9 sizteen years;

10 “(2) ‘sea:uaily explicit conduct’ means actual or

11 simulated—

12 “(4) sexual intercourse, including genital-

13 genilal, oral-genital, anal-genital, or oral-anal,

14 whether between persons of the same or opposite

15 sex;

16 “(B) bestiality;

1" “(C) masturbation;

18 “(D) sado-masochistic abuse (for the purpose

19 of sexual stimulation; and - A
20 “(E) lewd exhibition of the gemilals or pubic I
21 area of any person; and

22 “(3) ‘promoting means producing, directing,

23 manufacturing, issuing, publishing, or advertising for

24 pecuniary profil.
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- “(d) Any person who violates this section shall be fined

‘not more than $10,000, or imprisoned not less than two

years nor move than ten years, or both, for the first offense,
or fined not more than $15,000, or imprisoned for not less

than five years nor more than fifteen years, or both, for each
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such offense thereafter.”

(b) The table of chapters of part I of title 18, United
States Code, is amended by inserting immediately after the
uwem relating to chapter 109 the following:

“110. Sexual exploitation of children.____ A A S B o 22517,

SEc. 4. (a) Section 2423 of title 18, United States
Code, is amended to read as follows:
“§ 2423. Coercion or enticement of minor

“(a)(1) It shall be unlawful for any person to trans-
port, or to cause lo be iransported, in inierstate or foreign.
comnerce or within the District of Columbia or any territory
or possession of the United Staies, any minor for the purpose
of such minor engaging in prostitution or with mtent to
induce, entice, or compel such minor to engage in prostitution.

“(2) For purposes of this section, the term ‘minor’ means
any person under the age of eighteen years. |
“(b) Any person who violates this section shall be fined

not more than $10,000, or imprisoned not more than ten.

. years, or both.”.
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(b) The table of sections of chapter 117 of title 18,
United States Code, is amended by striking out in the item
reluting o section 2423 the word “Female” .

Szc. 5. (a) Section 1461 of title 18, Uniled States Code,

o - I

is amended by inserting immediately before the period in

the eighth paragraph a comma ‘and “except that if such

@]

“thing involved the use of any person under the age of siz-

teen years engaging in sezually explicit conduct (as defined

© o =1

in section 2951 of this title), the punishment shall be a fine
10 of not more than $10,000, or imprisonment of not less than
11 one year nor more than ten years, or both for the first offense,
12 or a fine of not more than $15,000, or imprisonment of not
13 less than two years nor more than fifteen years, or both, for
14  each such offense thereafter’. . W

15" (b) Section 1462 of title 18, United States Code, s
16 amended by inserting immediately before the period a comma
17 and “except that if any such matter or thing involved the use
18 ‘of any person under the age of sizleen years engaging in
19 " sezually eaplicit conduct (as defined in section 2251 of this
90 title), the punishment shall be a fine of not more than $10,000

91 or imprisonment of mot less than one year nor more than ten

92 years, or both, for the first offense, or a fine of mot more than
23 £15,000, or imprisonment of mot less than two years nor more
24 than fifteen years, or both, for each such .offense thereafter”.

25 (c) Section 1465 of title 18, United States Code, 1s
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11

12

13
14

9

amended by inserting tnmediately before the period in the first
paragraph a comma and “cxcept that if any matter described
tn this section tvolved the use of any person under the age
of steleen years engaging in secually explicit conduct (as
defined in section 2251 of this title), the punishment shall be
a fine of not move than 510,000, or imprisonment of not less
than one year nor more than ten years, or both, for the first
offenuse, or a fine of not more than $15,000, or imprisonment
of not less than two years nor more than fifteen years, or both,
for each such offense thereafter”.

SEc. 6. If any provision of this Act or the application
thereof to any person or circumstances s held invalid, the
remainder of the et and the application of the provision to
other persons not similarly situated or lo other circumstances
shall not be affected thereby.

Amend the title o as to read: “A bill to amend title 18,
United States Code, to make unlawful the use of minors en-
gaged in sexually explicit conduct for the purpose of pro-
moting auny filn, photograph, negative, slide, book, magazine,

or other print or visual medium, and for other purposes.”.

e

E_,,

Ay 2

B!
Xy

A

W ST E— s s
P ' l

3

X
SR
Het g

€

R

>




