MINUTES OF THE SENATE COMMITTEE ON __ JUDICIARY

Held in Room _519 S at the Statehouse at _11:00 a minrenc on March 10 ,19.78

All members were present except: Senator Gaar

The next meeting of the Committee will be held at 11:00 5 m jovm on March 13 19_78
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Chairman
The conferees appearing before the Committee were: ,

Representative Ward P. Ferguson
Glenn D. Cogswell - Kansas Association of Professional Sureties
Fred Carman - Revisor of Statutes

Staff present:
Art Griggs - Revisor of Statutes
Jerry Stephens - Legislative Research Department

House Bill 2147 - Prohibiting disclosure of certain arrests,
declare certain acts to be a crime and providing for nondisclosure
of certain arrests no amendments. Representative Ferguson appeared
in support of his bill. He stated that his bill would £fill a wvoid
in the law; there presently is provision for expungement, but the
law is silent with regard to records of arrests which do not lead
to convictions. Committee discussion with him followed.

House Bill 2278 - Forfeiture of appearance bonds, authorizing civil
actions thereon. The chairman reviewed the status of the bill and
the hearings that were had on it last year, and the committee
decision to leave it in the committee last year. Representative
Ferguson testified in support of the bill. He suggested several
possible amendments to the bill. Committee discussion with him
followed.

Mr. Glenn Cogswell appeared in opposition to the bill, on behalf of
the Xansas Association of Professional Sureties. He stated the

bill would increase the cost of bonds; and that it would tend to
promote civil litigation. He stated that in Sedgwick County,
approximately fifteen to twenty percent of the bonds are temporarily
forfeited; of those temporarily forfeited, the forfeitures are set
aside very quickly .in seventy-five percent of the cases; approxi-
mately ten percent remain permanently forfeited. Committee dis-
cussion with him followed.

Senate Concurrent Resolution 1648 - Constitutional amendment,
corporations. Mr. Fred Carman appeared at the request of the
committee to explain the background of the bill. He reviewed
the report of the Citizens Commission on Constitutional Revision.

continued -

Unless specifically noted, the individual remarks recorded
herein have ndt been transcribed verbatim. Individual re-
marks as reported herein have not been submitted to the
individuals appearing before the committee for editing or
corrections.
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CONTINUATION SHEET
Judiciary March 10

1978

Minutes of the . ©€nate  Committee on —.

SCR_ 1648

A copy of the handout distributed by him is attached hereto.
Committee discussion with him followed. Some committee members
were concerned about the proposed amendment making it more
difficult to pierce the corporate veil.

The meeting adjourned.

These minutes were read and approved
by the committee on #-2+<-74 .
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As Amended by House Committee

Session of 1977

HOUSE BILL No. 2278

By Representative Ferguson

2-7

AN ACT relating to forfeitures of appearance bonds; authorizing
a civil action the judgment of which_may be satisfied by the

sum forfeited; amending K.S.A. Eﬁ}qﬂ Supp. 22-2807 and re-
pealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 1976 Supp. 22-2807 is hereby amended to
read as follows: 22-2807. (1) If there is a breach of condition of an
appearance bond the court in which the bond is deposited shall
declare a forfeiture of the bail.

(2) Except as provided in section 2, the court may direct that a
forfeiture be set aside, upon such conditions as the court may
impose, if it appears that justice does not require the enforcement

I fai
of the forfeiturse.

(3) When a forfeiture has not been set aside, the court shall on
motion enter a judgment of default and execution may issue
thereon. If the forfeiture has been decreed by a district magistrate
judge and the amount of the bond exceeds the limits of the civil
jurisdiction prescribed by law for a district magistrate judge, the
fact of forfeiture shall be certified by such district magistrate
judge to a district judge or associate district judge of the judicial
district who, on motion, shall enter a judgment of default. By
entering into a bond the obligors and the defendant submit to the
jurisdiction of any court having power to enter judgment upon
default and irrevocably appoint the clerk of that court as their
agent upon whom any papers affecting their liability may be
served. Their liability may be enforced on motion without the
necessity of an independent action. The motion and notice
thereof may be served on the clerk of the court, who shall
forthwith 1. copies to the obligors and the defendant to their
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HB 2278 Am. 5

last known addresses. No default judgment shall be entered i
against the obligor or the defendant in an appearance bond until
more than ten (10) days after notice is served as provided herein.
(4) After entry of such judgment, the court may remit it in
whole or in part under the conditions applying to the setting aside
of forfeiture in paragraph (2) of this section,
New Sec. 2. (a) When the court has

baiJas provided by K.5.A. B9¥&Supp. 22-2807, as amended, any

person alleging who alleges that he or she is a victim of and has ~—~{[1977]

suffered damage, other than personal injuries, by reason of the
conduct of the defendant as alleged in the complaint or informa-
tion for which the defendant deposited an appearance bond; sueh
person for any and who brings a civil action breught against said

[Issued execution upon the bond |

i SN

defendant prior to or within thirty (30) days after such/ bond

shall give notice of such suit to the court in which the/~—[ judgment against the |

bond was @eela»ed—ferieheg_@d the court shall not thereafter

[execution upon the |

remit or set aside the

—  f[granted]

|

: i
or-timal-judgment-tsontered-ara-satisted
(b) When an action has been filed within the time limits of ™
subsection (a) the clerk of the court shall serve a copy thereof
upon the obligors on the bond and, if the defendant has not

previously been serv ed, then upon the defendant as provided in

s

-judgment until dismissal of, or entry and satlsfactlon of
ment of such civil action

final judg-—

subsection (3) of K.5.A. @1@ Supp. 22-2807, as amended. The
obligors on the bond may intervene in said action as a party
defendant but shall in no way be liable for any judgment for
damages and court costs in excess of the amount of their bond.

(c) If judgment is rendered for the plaintiff, it shall be satis-

| security given for the bond |

fied from the W&r the judgment is
satisfied there remains a portion of the ited amount; the court

1' bond |

may remit the same as provided in K.S.A.E@Jﬁ Supp. 22-2807, as

! 1977 |

amended. If the judgment is in excess of the amountE&ffei&eg all

{ of the bond |
——

of the amountEorfeHegshall be used to satisfy the judgment and
the plaintiff shall be entitled to enforce the unsatisfied portion of
the judgment in the same manner as other civil judgments are
enforced.

Sec. 3. K.S.A. EQ-?-BF Supp. 22-2807 is hereby repealed. .:
Sec. 4. This act shall take effect and be in force from and after _ B
its publicati. 1 the statute book.

[1977]
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cide;

(5) presentence investigation and other reports prepared for
use by a court in the exercise of criminal jurisdiction or by the
governor in the exercise of the power of pardon, reprieve or
commutation; or

t (¢) “Criminal justice agency” means any government
agency oOr subdivision of any such agency which is authorized by
law to exercise the power of arrest, detention, prosecution, ad-
judication, correctional supervision, rehabilitation, or release of
persons suspected, charged, or convicted of a crime and which
allocates a substantial portion of its annual budget to any of these
functions. The term includes, but is not limited to, the following
agencies, when exercising jurisdiction over criminal matters or

criminal history record information:

(1) State, county, municipal and railroad police departments,
sheriffs’ offices and county-wide law enforcement agencies, cor-
rectional facilities, jails, and detention centers;

(2) the offices of the attorney general, county or district attor-
neys, and any other office in which are located persons autho-
rized by law to prosecute persons accused of criminal oifenses;

(3) the district courts, the court of appeals, the supreme court,
the municipal courts and the offices of the clerks of these courts.

te} (d) “Criminal justice information system” means the
equipment (including computer hardware and software), facili-
ties, procedures, agreements, and personnel used in the collec-
tion, processing, preservation, and dissemination of criminal
history record information.

8 (e) “Disseminate” means to transmit criminal history
record information in any oral or written form. The term does not
include:

(1) The transmittal of such information within a criminal
justice agency;

(2) the reporting of such information as required by this act;
or

(3) the transmittal of such information between criminal jus-
tice agencies in order to permit the initiation of subsequent
criminal justice proceedings against a person relating to the same

./
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Report |

of the

Citizens' Committee on
Constitutional Revision

Subnﬁiﬁed to

THE GOVERNOR AND THE LEGISLATURE
OF THE STATE OF KANSAS

February, 1969




CITIZEN'S COMMITTEE ON CONSTITUTIONAL REVISION

MeMBERS APPOINTED BY Gov-mNon, StatE OoF KaNsas,
RoserTt B. Docxmie
Dr. M. A. Harder, Wichita

Mrs. David Prager, Topeka, Secretary of the Committee
Dr. Richard C. Walty, Kansas State College, Pittsburg

MEMBERS APPOINTED BY PRESIDENT PRO TEMPORE OF SENATE,
GezE S. Smars, [R.
Mr. Ross Beach, Hays, Vice-chairman of the Committee

Mr. Clifford R. Hope, Jr., Garden City
Mr. Stanley L. Lind, Kansas City

MEMBERS APPOINTED BY SPEAKER OF HOUSE OF REPRESENTATIVES,
Jomx J. CoNARD

Mrs. F. H. Heller, Lawrence

Mr. August G. Lauterbach, Colby
Mr. Wesley H. Sowers, Wichita, Chairman of the Committee

MEMBERS APPOINTED BY CHIEF JUSTICE OF SUPREME CourT,
Roeerar T. PricE

Mr. Charles N. Henson, Topeka
Mr. W. A. Kahrs, Wichita
Mr. James P. Mize, Salina
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Executive Secretary: Byron C. Loudon
Consultant: Fred J. Carman, Assistant Revisor of Statutes
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SIGNIFICANT RECOMMENDED CHANGES
Article 12.—CORPORATIONS

L. Insures that the individual liability of stockholders of corpo-
rations organized for profit shall not exceed the amount of the
stock owned by each stockholder.

2. Permits religious corporations to hold and convey ttle to
real estate in the same manner as other corporations.

3. Transfers the section on incorporation and organization of
cities to Article 9 on “Local Government.”

4. Transfers the provisions for banking from Article 13 to this
article.

For Complete Texi: of Existing Section 5 of Article 12 on City
Home Rule, See Page 79.
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(SENATE) (HOUSE) CONCURRENT RESOLUTION No______

A PROPOSITION to repeal article 13 and amend article 12 of th,

constitution of the state of Kansas, relating to corporations,

Be i resolved by the Legislature of the State of Kansas, two-thirds
of the members elected to the House of Representatives and two-
thirds of the members elected to the Senate concurring therein:

Section 1. The following proposition to amend the constitution
of the state of Kansas shall be submitted to the qualified electors of
the state for their approval or rejection: Article 13 of the constitu-
ton of the state of Kansas is hereby repealed and article 12 of such
constitution is amended to read as follows:

“Article 12—CORPORATIONS

“Section 1. Corporate powers. The legislature shall pass no
special act conferring corporate powers. Corporations may be
created under general laws; but all such laws may be amended
or repealed. :

“Sec. 2. Liability of stockholders. Dues fzom gEmerasiong
shell be seeured by The individual liahility of the stockholders

‘ of corporations shall be limited to the amount of stock owned by
each stockholder, and sueh ethes means as shall be provided
¥ tew bat suek but no individual liability shall ne$ apsls to
railroad corperations ner corperations apply fo corporations
organized for religious or charitable purposes. The legisiature
may provide for assessment against individual stockholders where
the capital of a banking corporation is impaired, '

“Sec. 3. Religious corporations: The Hitle to all prov-
exty of religious ecozporations; shell vest in irmstees
whese election shell be b7 the members of such eorpera
$iems: Banking corporations. No bank shail be established other
than under a general banking law, nor be operated otherwise
than by a duly organized corporation.
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(Note: The new material in this section is found in existing section 1 of
article 13 which is proposed to be repealed. )

“Sec. 4 Rightsofiways ewminent demein Limitations on
powers of eminer.t domain. No right-of-way shall be appropriated
to the use of any corpofation, until full compensation therefor
be first made in money, or secured by a deposit of money, to the
owner, irrespective of any benefit from any improvement pro-
posed by such corporation.

“Sec. 5. (It is proposed that this existing section on city home
rule be amended and transferred to article 9. See proposed sec-
tion 4 of article 9 for full text of this section.)

“Sec. 6. Definiiion of corporation; suits. The term corpora-
Hons, as used in this article, shall include ail associations and
joint stock companies having powers and privileges not possessed

- by individuals or partnerships; and all corpurahons may sue and

be sued in then: corporate name.”
“Section 1. Bawkins laws- e bank: shall be established
etheﬁéﬁe%h&ﬁaﬂéefageﬂemb&ﬂ-léﬂﬁ}&?ﬁ

g&aﬂedﬁéeféeﬂmea&&éeﬁesﬁﬁth%&e&&é#a
é%&ﬁ%&ﬁﬂfﬁéﬁﬂ?ﬁgbﬁéﬂﬁeéﬁm%
stock ezehange: 45 an &IR6RRT egual o ihe amemnt of
%mm%m&ﬂ%%ﬁa&%
:ss&e—aaé&e&chée-ﬁe-—ﬁmﬁ:#aﬂ%ﬁe%reﬂﬁeﬁe&te%
sﬁehaﬁeﬁﬁﬁeﬁwea%&éﬁmﬂe%&aaﬁééeaaé&%ﬁsécﬂ
Rﬂaéeeﬁaéee&amaeﬂefee&c&l&a&m%ﬂ&s#aﬂ#
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“Sec. 3. Additional seourity: Whemever the bends
ﬁeégeé&seeﬂaé&&lsﬁaéﬁrwtheeﬁe&hﬁeﬁe%m
bank; shall depreeiate in value; the anditer of ef state shall
reguire ndditional security; or eurtail the eirenlation of
s&ehbwk.#ea&ehe&%eﬁ%&sﬂ%eeﬁﬁaﬁe%heaeeﬁétﬁ

4. Redemption of nedes: ALl civenlatina netes
shell be redeemsable in the money of the Inited States
Helders of sueh notes shall be entitled: in ense of the in-
Wﬁm%%mﬁmeﬁf

“Sec. 5. State ot to bo stockholder: The state shall net
be & stoelholdes in any barling institution:

“Sec. 6. Bawking offees: Al banks shall be zequired o
kee*peﬁeesaﬂéeﬁeefs%%heiﬁ&ae&&éfeéeﬂﬁéeaeﬁ
their eirenlation; at o eonvenient ploee within the siate

Sec. 7. Denswminasions of #woées: Mo banlkine institution
shell ispue eireulatina notes of & less denomination ihan
sxe dotless
in force until the same shall have been submitted i o
wote of the electors of the siate ab some sememal eleckion
ane approved by & majerits of all the Totes eash at such
eleetion.

Sec. 0. Amendment or reveah of lews: Aoz bankiss
law maF be amended oF repenled”

Sec. 2. This resolution, if concurred in by two-thirds of the
members elected to the house of represenfatives and two-thirds cf
the members elected to the senate, shall be entered on the jourmai.
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together with the yeas and nays. The secretary of state shall cause
the proposed amendment to be published and submitted to the
electors of the state at the general election in the year 1970 as pro-

vided by law.
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COMMENTARY ON PROPOSED CHANGES
ArtHcle 12.—CORPORATIONS

The changes recornmended in this article exemplify the need for
constitutional revisicn of a document that was written a century
ago. This does not necessarily mean that there have been impedi-
ments to effective siate government, but it does mean that some
of the reasons for certain restrictions have been lost with the passage
of time, and others zre no longer needed by reason of the changes
that have evolved in intergovernmental relationships and public
policy. '

Section 2 which pertains to the liability of stockholders of cor-
porations was the subject of an amendment voted upon favorably
in 1906. Many thought that the purpose of that amendment was to
limit the liability of stockholders to the face amount of their stock
certificates. However, the supreme court held in Bank v. Laughlin,
1922, 111 Kan. 520, that the language contained in the present
section 2 of Article 12 means that the minimum lability of indi-
viduals as stockholders is the face amount of their stock, while the
maximum is the limit specified by the legislature. The public policy
of the state as exemplified by K. S. A. 17-2803a, which was enacted
in 1939, has been to permit the articles of incorporation to limit the
liability of individual stockholders to the amount of the stock
owned. This recommended change will conform the constitution to
the state’s public policy and should be conducive to greater cor-
porate organizational activity in the state. Since this limitation
would apply to all carporations for profit, the century-old exception
that limited the liability of stockholders of railroad shares to the
amount that they own as provided in the present section 2 would
no longer be needec. The non-liability policy as to religious and
charitable purposes continues. The new sentence in section 2 is to
permit the state’s policy, as reflected by K. S. A. 9-906 wherein the
bank commissioner ray order the assessment of bank stockholders
where bank capital is impaired, to be continued if deemed appro-
priate by the legislature. )

The reasons for the inclusion of present section 3 of Article 12 is
not explained nor discussed in the Wyandotte Constitutional Con-
vention proceedings. Most attorneys handling real estate trans-
actions for incorporated churches agree that the present constitu-
tional provisions cause needless expense and waste of time in order
to comply with the requirements of this section. No reason has
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been ascertained why the title to religious corporations should not
be handled in the same manner as any other corporation. Inquiry
was made of the various religious denominations through the
Kansas Council of Churches and the attorney for the Archdiocese
of Kansas City in Kansas of the Roman Catholic Church to ascertain
their position in regard to this section. The response was over-
whelmingly in favor of the position that the handling of real
property transactions for religious corporations would be improved
with the repeal of this section. It was pointed out, however, that
transition legislation should accompany the repeal of this secton
since all such property now stands in the name of trustees.

The new material added to section 3 down to the comma, is all
that remains of present Article 13 after deletion of the portion
thereof that is no longer applicable. Since almost all of the reasons
for Article 13 are no longer existent by reason of the federal
government’s pre-emption of the issuance of currency (see com-
mentary following Article 13) there remained only the bare state-
ment of public policy that all banks be organized under general
banking laws as opposed to special legislation. For this reason, it
was thought that the “rernains” of Article 13 should be transferred
to the corporations article by reason of commonality of subject
matter. The committee further recommends that the last phrase in
new section 3 be added so that banks will be operated only as
corporations, as opposed to “private” banks, to insure continuity
and stability.

Setting out Article 13 in this proposition, as deleted material,
indicates the committee’s recommendation that Article 13 “as is”
should not be repealed, unless and until, this new article is adopted.

Section 5 of Article 12 of the present constitution pertains to the
incorporation and home rule of cities. While cities are said to be
“incorporated” and therefore were logically placed under the cor-
poration article by our founding fathers, it was the unanimous
thought of the committee that the constitutional provisions for the
creation, organization and home rule of cities more properly belongs
in the article on “Local Government” than it does in “Corporations.”
Therefore, it is recommended that it be transferred with some
clarifying amendments to Article 9. For an explanation of those
amendments, see the commentary on Article 9.
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SIGNIFICANT RECOMMENDED CHANGE
Article 13-—BANKS AND CURRENCY (REPEAL)

The committee recommends repeal of this entire article, except
section 1, because it is obsolete, and that section 1, with addition of
the phrase “nor be operated other than by a duly organized cor-
poration” be added to Article 12—Corporations, as new section 3
therein.

For Complete Text of Existing Article 13 of the Constitution of
Kansas See Page 99.
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COMMENTARY ON PROPOSED CHANGE
Article 13.—~BANKS AND CURRENCY

In Pape v. Capitol Bank, 20 Kan. 440 (1878) and in The Siate ».
Digtrich, 117 Kar. 105 (1924), the supreme court of the state of
Kansas ruled that the present article of the constitution applied to
banks issuing their own currency or having authority to issue their
own currency. Since the federal government now regulates all
currency, it would appear that all nine sections of Article 13 are
now obsolete and could be eliminated from the constitution without
impairing its effectiveness. In recognition of the belief that banking
business should be carried on by corporations organized under
general banking laws, it is proposed that section 1 of the present
Article 13 be inciuded as a new section 3 under Article 12 on
Corporations, and that the phrase “nor be operated otherwise than
by a duly organized corporation,” be added to the section. It is
felt that this would provide the legislature with sufficient latitude
in formulating bznking laws, yet would provide a prohibition
against the formation of private banks. :
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Draft of November 25, 1%&8 , Mr. Lind, Chairman
Jr. Harder
Mr. Henson
Article 12 - CORPORATIONS
Section 1. Corporate powers. The legislature shall pass no
special act conferring ccrporate powers. Corporations may oe created
under general laws; but all such laws may be amended or repezled.
Saesisn-6+» Section 2. Definition of corrorsit.un/ suits. The
B term corporations, as used in this article, shall include z2ll asso-
ciztions and joint stock companies haviné powers and privileges not
possessed by individuals or partnerships; and all corporations may
sue and ke sued in their corporzte name.

-

Section—a~ Section 3. Liability of stockholders. Dues—=zom

10 cozserasions—shali-be-sacureé-py-she The individual liability of the

=

# stockholders of corporations shall be limited to the amount of stock

~owned by each stockholder, 2RE-SuEE-05REF~-RAaRE~a2s~hRati~5a-2350F2488
sw-law, but suseh no individual liability shall =e% a2pply to saiissae

sosporasions—aas corrorations organized for religious or charitable

i purposes. The lecislature mav provide for assessment acainst individual

stockholders where the capital of 2 banking corporztion is impaired.

Section 4. Righis—sE-warr-emzneRs-demaany Limitations on rowers

of eminent domain. No right of way shall be appropriated to the use

of any corporation, until full compensation thereforg be first made
20 in money, or secured by a deposit of meoney, to the owner, irrespective
of any benefit from any improvement. proposed by such corporzticn.
FESEEER=I—tEr—— IR IS ETEFESESR~5E
SReRiS

{Br-——Sisics—cRoowersa-so~Ea%aF=-

RIRS——Shoir-local-atsaisrs Transferred to

25 {er—=Ghassar-o58inaRE66 Loczal Government
$@rm=biboral-consiwanca—os Article.
COwWEEs-SEIRS

far-—mnisschiva~dase
Section 5. Banking Zawse corperations. No bank shall Dbe
30 established esherwise Qther than under a general banking lawe,__nor be
(Present

art.13, opersated otherwise than by 2 dulvy orcganized corvoration.
g§sl.)
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T Mr. Lind, Chairman
Draft of December 11, 1968 ‘_ Dr. Harder
‘ Mr. Henson
Article 12 - CORPORATIONS
Section 1. Corporate powers. The legislature shall pass no special
act conferring corporate powers. Corporations may be created under general

lav s; but all such laws may te amended or repealed.

Seetion-6+. Section 2. Definition of corporation; suits; The term

5 corporaticns, as used in this article, shall include all associations and
- joint stock)companies having powers and privileges not possessed by individuals

or partnerships; and all corporations may sue and be sued in their corporate
name.
Seetion-2» Section 3. Liability of stockholders. Dues-izoim-corpera-
10 tions- shall-be-secured by-the The individual liability of the stockholders

of corporations shall be limited to the amount of stock owned by each stock-

holder, and suchother Reans-as shall be-provided by-law, but such no

individual liability shall met apply to railroead-eerporations-aes corporations

organized for religious or charitable purposes. The legislature may provide

15 for assessment against individual stockholders where the capital of a banking

corporation is impaired.

Se etion- 3, - Religicus corporaiions. - The-title {o-ali-property- of Teligious
corporations-shall-vest in-trusiees, -whose wlection shall be- by -the- members-of
54eh-CORPOEtions

20 Section 4. Rights of -wayr etRinent-demain. Limitations on powers of

eminent domain. No right of way shall be appropriated-to the use of any

corporation, until full compensatiori- therefor be first made in money, or
secured by a deposit of money, to the owner, irrespective of any benefit
from any improvement proposed by such corporation.

25 Section 3-(a)- Ineorperation of cities

tb G iH e s -ampowered {o-dotermine
their-local-affadirs
. Transferred to
e -Charter ordinanees
Loczal Government
(- -Liberzl- constrIancs of -powe F § -granted-
Article.
ek -Eifecitve date -

30 Section 5. Banking laws. corporations. No bank shall be established

(Present ethemwise other than under a general banking lawr , nor be operated otherwise
Art. 13,

§1.) than by a duly organized corporation.
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“ch. 152, §11; L. 1941, ch. 182, § 2; June 30.]

17-2803

CORPORATIONS.—Private for Profit, Organization’

Ch.17, Art. %

par value; or, (2) if the corporation is to be authorized
to issue more than one class of stock. (a) The total
number of shares of all classes of stock which the corpo-
ration shall have authority to issue, and (b) the number
of the shares of each class thereof that are to have a par
value, and (c) the par value of each share of each such
class, and/or (d) the number of such shares that are to
be without par value and the consideration therefer, and
{e) a statement of all or any of the designations and the
powers, preferences and rights, and the qualifications,
limitations or restrietions thereof, which are permitted by
the provisions of section 17-3201 of the General Statutes
Suplement of 1939 and any amendinents thereto, in re-
spect of any class or classes of stock of the corporation
and the fixing of which by the articles of incorporation
is desired.

F. An express grant of such authority as-it may be
desired to give to the board of directors to fix by resolu-
tion or resolutions thereof any such powers, preferences,
rights, qualifications, limitations or restrictions thereof
provided in the last preceding paragraph but which shall
not be fixed by the said articles.

G. The minimum amount of capital with which the
corporation will commence business, which shall not be
less than one thousand dollars.

H. The names and places or [of] residence of each of
the incorporators.

I. The duration of its corporate existence, which shalil
not exceed one hundred years.

J. The number of directors, and it shall be lawful to
provide in said articles of incorporation a minimum and
maximum number of directors to be varied from time
to time by the board of directors or stockholders be-
tween said minimum and maximum numbers. [L. 1939,

Source or prior law:
187, § 1.

Note: Referred to in § 17-4408.

Cross reference: Amendment of articles, see ch. 17, art. 42.

Duties of secretary of state under corperation code not strictly
%:méite;i?aé. Kansas Milling Co. v. Rysn, 152 K. 137, 141, 102

Corporation may not obtain right to conduct business under trade
name in addition to corporate name, Kansas Milling Co. v.

" Ryan, 152 K. 137, 144, 145, 146, 147, 102 P. 2d 970.

Discussed; charter restriction on stock seles held inapplicable to
sale to another stockholder. Talbott v. Nibert, 167 K. 138, 149,
153, 155, 156, 206 P. 2d 131.

§§ 17-209, 17-210, 17-214; L. 1937, ch.

17-2803. What articles of incorporation may set
forth. The articles of incorporation may also set forth:

A. Whether the private property of the stockholders
or, in the case of a corporation which is to have no capi-
tal stock, whether the members of such corporation shall
be subject to the payment of corporate debts, and if so,
to what extent.

B. Any provision which the incorporators may cheose
to insert for the management of the business and for the
conduct of the affairs of the corporation, and any pro-
visions creating, defining, limiting and regulating the
powers of the corporation, the directors and the stock-
holders, or any class of the stockhclders, or, in the case
of a corporation which is to have no capital stock, of
the members of such corporation; provided, such provi-
sions are not contrary to the laws of this state.

C. The following provisions, in haec verba, viz.:
“Whenever a compromise or arrangement is proposed be-
tween this corporation and its creditors or any class of
them, secured or unsecured, or between this corporation
and its stockholders, or any class of them, any court,
state or federal, of competent jurisdiction within the

state of Kansas may on the application in a summary

wav of this corporation, or of any creditor, sccured of
unsecured, or stockholders thereof, or on the applicatios
of trustees in dissolution, or on the application of puy
receiver or receivers appointed for this corpomntion }s
any court, state or federal, of competent jurisdictitm,
order & meeting of the creditors or class of creditors pe.
curcd or unsceured or of the stockholders or class of
stockholders of this corporation, as the case may be, to
be summoncd in such manner as said court direets. f
a majority in number representing three-fourths in vates
of the creditors or class of creditors, or of the stock.
holders or class of stockhelders of this corporation, ag
the case may be, agree to any compromise or arrange.
ment and to any reorganization of this corporation as
a consequence of such.compromise or arrangement, the
said compromise or arrangement and the said reorgin.
ization shall, if sanctioned by the court to which the sid
application has been made, be binding on ail the eredi.
tors or class of creditors, or on all the stockholders or
class of stockholders, of this corporation, as the case may
be. and also on this corporation ["].

D. Such provisions as may be desired limiting or
denying to the stockholders the preémptive right to sub-
scribe to any or all additional issues of stock of the cor-
poration of any or all classes.

E. A provis{on to the effect that no stockholder of
the corporation shall ever own, or vote as owner or by
proxy, or both, to exceed a certain percent of the capital
stock of such corporation.

F. A provision reserving to the corporation and exist-
ing shareholders the right to purchase and acquire the
stock of a selling stockholder before sale to a nonstock-
helder.

G. Provisions requiring for any corporate action the
vote of a larger proportion of the stock or any class
thereof than is required by this act. ‘

H. The manner of adoption, alteration and repeal of
bylaws. [L. 1939, ch. 152, § 12; June 30.]

Cross references: Provisions of paragraph C binding om creditors
and stockholders, when, see § 17-3002.
.Iuri;dictinn conferred on courts to enforce paragraph C, see
17-4001.
Amendment of articles, see ch. 17, art. 42.

Duties of secretary of state under corporation coda not strictly
ministerial. Kansas Milling Co. v. Ryan, 152 K. 137, 141, 102
P. 24 970.

Corporation may not obtain right to conduet business under trade
name in addition to cerporate name. Kansas Milling Co. v.
Ryan, 152 K. 137, 145, 102 P. 2d 970.

Discussed; charter restriction on stock sales held inapplicable to
sale to another stockholder. Talbott v. Nibert, 167 K, 138, 149,
152, 153, 155, 156, 206 P. 2d 131.

Construed ; right of bank to limit transfer of stock; bylaw invalid.
;‘V’en&woﬂh v. Russell State Bank, 167 K. 246, 252, 253, 205

. 2d 872

17-2804. Articles; how signed and acknowledged;
filing; recording. The articles shall be signed and duly
acknowledged by each of the incorporators. Said articles
shall be filed in the office of the secretary of state, who
shall furnish a certified copy of the same under his hand
and seal of office, and said certified copy shall be re-
corded in the office of the register of deeds of the county
where the registered office of said corporation is to be
located in this state. [L. 1939, ch. 152, §13; June 30.]
Source or prior law: § 17-210.

Note: Referred to in § 17-3205.

Duties of secretary of state under corporztion code not strictly
ministerial. Kansas Milling Co. v. Ryan, 152 XK. 137, 139, 141,
102 P. 2d 970, .

Corporation may not obtain right to conduct business under trade
name in addition to corporate name. Kansas Milling Co. v.
Ryan, 152 K. 137, 146, 102 P. 2d 870.

17-2805. When corporate
amount and payment of fees.

existence begins;

Upon duly executing
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17-6002. Articles of incorporation;
contents. (a) The articles of incorporation
shall set forth:

(1) The name of the corporation which,
except for banks, shall contain one of the
words “association,” “company,’ corpora-
tion,” “club,” “foundation,” “fund,” “in-
corporated,” “institute,” “society,” “union,”

“syndicate” or “limited,” or one of the ab-
breviations “co.,” “corp.,” “inc.,” “ltd.,” or
words or abbreviations of like import in
other languages if they are written in Roman
characters or letters, and which shall be such
as to distinguish it upon the records in the
office of the secretary of state from the names
of other corporations organized, reserved or
registered under the laws of this state, unless
there shall be obtained the written consent

of such other corporation, executed, ac-’

knowledged and filed in accordance with
K.S.A. 17-6003. The name of every corpora-
tion heretofore organized, except for banks,
may be changed to conform to the provi-
sions of this section, but such change of
name for existing corporations shall not be
required, and nothing herein shall be con-
strued as requiring any corporation which is
subject to special statutory regulation to in-
clude any of such names or abbreviations in
the name of such corporation if such name
or abbreviation would be inconsistent or in
conflict with such special statutory regula-
tion;

(2) The address, which shall include the
street, number, city and county of the cor-
poration’s registered office in this state, and
the name of its resident agent at such ad-
dress;

(3) The nature of the business or pur-
poses to be conducted or promoted. It shall
be sufficient to state, either alone or with
other businesses or purposes, that the pur-
pose of the corporation is to engage in any
lawful act or activity for which corporations
may be organized under the Kansas general
corporation code, and by such statement all
lawful acts and activities shall be within the
purposes of the corporation, except for ex-
press limitations, if any;

(4) If the corporation is to be authorized
to issue only one class of stock, the total
number of shares of stock which the cor-
poration shall have authority to issue and
the par value of each of such shares, or a
statement that all such shares are to be
without par value. If the corporation is to be
authorized to issue more than one class of
stock, the articles of incorporation shall set
forth the total number of shares of all classes
of stock which the corporation shall have
authority to issue and the number of shares
of each class that are to have a par value and
the par value of each share of each such

class, the number of shares of each class that
are to be without par value, and a statement
of the designations and the powers, prefer-
ences and rights, and the qualifications,
limitations or restrictions thereof, which are
permitted by K.S.A. 17-6401 in respect to
any class or classes of stock or any series of
any class of stock of the corporation and the
fixing of which by the articles of incorpora-
tion is desired, and an express grant of such
authority as it may then be desired to grant
to the board of directors to fix by resolution
or resolutions any thereof that may be de-
sired but which shall not be fixed by the
articles of incorporation. The foregoing pro-
visions of this paragraph shall not apply to
corporations which are not organized for
profit and which are not to have authority to
issue capital stock. In the case of such cor-
porations, the fact that they are not to have
authority to issue capital stock shall be
stated in the articles of incorporation. The
conditions of membership of such corpora-
tions shall likewise be stated in the articles
of incorporation or the articles may provide
that the conditions of membership shall be
stated in the bylaws, and if a corporation not
organized for profit is to have authority to
issue capital stock, such fact shall be stated
in the articles of incorporation;

(5) The name and mailing address of the
incorporator or incorporators; and

(6) If the powers of the incorporator or
incorporators are to terminate upon the fil-
ing of the articles of incorporation, the
names and mailing addresses of the persons
who are to serve as directors until the first
annual meeting of stockholders or until their
successors are elected and qualify.

(b) Inaddition to the matters required to
be set forth in the articles of incorporation
by subsection (a) of this section, the articles
of incorporation may also contain any or all
of the following matters:

(1) Any provision for the management of
the business and for the conduct of the af-
fairs of the corporation, and any provision
creating, defining, limiting and regulating
the sale or other disposition of stock and the
powers of the corporation, the directors and
the stockholders, or any class of the stock-
holders, or the members of a non-stock cor-
poration, if such provisions are not contrary
to the laws of this state. Any provision
which is required or permitted by any sec-
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tion of this act to be stated in the bylaws may
be stated instead in the articles of incor-
poration;

(2) The following provisions, in haec
verba, viz.: “Whenever a compromise or ar-
rangement is proposed between this cor-
poration and its creditors or any class of
them or between this corporation and its
stockholders or any class of them, any court
of competent jurisdiction within the state of
Kansas, on the application in a summary
way of this corporation or of any creditor or
stockholder thereof or on the application of
any receiver or receivers appointed for this
corporation under the provisions of K.S.A.
17-6901 or on the application of trustees in
dissolution or of any receiver or receivers
appointed for this corporation under the
provisions of K.5.A. 17-6808, may order a
meeting of the creditors or class of creditors,
or of the stockholders or class of stockhold-
ers of this corporation, as the case mzy be, to
be summoned in such manner as the said
court directs. If a majority in number repre-
senting three-fourths in value of the credi-
tors or class of creditors, or of the stock-
holders or class of stockholders of this
corporation, as the case may be, agree to any
compromise or arrangement and to any re-
organization of this corporation as conse-
quence of such compromise or arrangement
and the said reorganization, if sanctioned by
the court to which the said application has
been made, shall be binding on all the cred-
itors or class of creditors, or on all the
stockholders or class of stockholders, of this
corporation, as the case may be, and also on
this corporation”’;

(3) Such provisions as may be desired
granting to the holders of the stock of the
corporation, or the holders of any class or
series of a class thereof, the preemptive right
to subscribe to any or all additional issues of
stock of the corporation of any or all classes
or series thereof, or to any securities of the
corporation convertible into such stock. No
stockholder shall have any preemptive right
to subscribe to an additional issue of stock
or to any security convertible into such stock
unless, and except to the extent that, such
right is expressly granted to him in the ar-
ticles of incorporation. All such rights in
existence on July 1, 1972, shall rernain in
existence unaffected by this paragraph (3)
unless and until changed or terminated by

appropriate action which expressly provides
for such change or termination;

(4) Provisions requiring for any cor-
porate action, the vote of a larger portion of
the stock or of any class or series thereof, or
of any other securities having voting power,
or a larger number of the directors, than is
required by this act;

(5) A provision limiting the duration of
the corporation’s existence to a specified
date; otherwise, the corporation shall have
perpetual existence;

(6) A provision imposing personal lia-
bility for the debts of the corporation on its
stockholders or members to a specified ex-
tent and upon specified conditions; other-
wise, the stockholders or members of a cor-
poration shall not be personally liable for
the payment of the corporation’s debts ex-
cept as they may be liable by reason of their
own conduct or acts; and

(7) The manner of adoption, alteration
and repeal of bylaws.

(¢) Itshall not be necessary to set forth in
the articles of incorporation any of the
powers conferred on corporations by this
act.
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9.906. Restoration of impaired capital.
Whenever it shall appear that the capital stock
of any bank or trust company is impaired, the
commissioner shall notify such bank or trust
company to restore the capital stock within
ninety days. Within fifteen days after the re-
ceipt of such notice, it shall be the duty of the
board of directors of such bank or trust com-
pany to levy an assessment on the common
stock sufficient to restore the capital: Pro-
vided, That such bank or trust company with
the approval of the board may reduce its
capital stock to the extent of the impairment,
if such reduction will not reduce the capital
stock below the amount required by this act.
[L. 1947, ch. 102, § 19; June 30.]
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520 SUPREME COURT OF KANSAS.

Bank v. Laughlin.

OMired to do so. The jury having fixed 200 fe
limit of vision~{rom a distance of 25 feet, their estimat. the limit

from the other distanges being necessarily less
immaterial for the purposes.gf this trial.
Questions that have been raised~yj
and refused are practically dispgs
decided under other assign S.
The judgment was $20,000.
amount is excessiy

ame practically

spect to instructions given
what has already been

The defen urges that the
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No. 23,739.

Tur Kansas State BANk, Appellant, v. A. W. LaveHLIN, Appellee.

OPINTON ON REHEARING.

SYLLABUS BY THE COURT.

Bangine Acr—sStatute Imposing “Double Liability” {Tpon Stockholders of
Bank—Not Repealed by Constitutional Amendment. The section of the
banking act (Gen. Stat. 1915, § 523) providing that stockholders of a bank
shall be additionally liable for a sum equal to the par value of the stock
owned by each was not repealed by the amendment to section 2, article 12,
of the canstitution adopted in 1906, which provides that—

“Dues from corporations shall be secured by the individual liability of

the stockholders to the amount of stock owned by each stockholder, and
such other means as shall be provided by law,” ete.

Appeal from Saline distriet court; DavLas Grover, judge, Opinion on re-
hearing filed June 10. 1922 Former opinion reversed. (For original opinion
of affirmance see 110 Kan. 539.)

John L. Hunt, of Topeka, and B. I. Litowich, of Salina, for the appellant.

Frank T. Knatle, Ralph Knittle, and Thomas L. Bond, all of Salina, for
the appellce.

The opinion of the court was delivered by

Jounston, C. J.: This controversy involves the effect of a
constitutional amendment relating to the individual liability of
stockholders upon a statute fixing the liability of stockholders in .

banking corporations, which was in force when the amendment was
adopted.
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Bank v. Laughlin.

The appeal, which was taken from a judgment holding that the
amendment operated as a repeal of the statute, has had unusual
attention. On the first hearing, the court, one justice not sitting,
was equally divided on the question. A reargument of the case was
therefore directed, and that hearing in which all the justices par-
ticipated, resulted in a decision afirming the judgment of the dis-
triet court, holding that the statute was repealed by the amend-
ment. (Bank v. Laughlin. 110 Kan. 559.) Following that hearing
an application for a rehearing was granted, and the third hearing
has led to a shift of opinion so that the majority of the court now
hold that the amendment did not nullify or affect the statute im-
posing a double liability on stockholders in banking corporations.
As noted in the former opinion, the original constitutional pro-
vision on the subject was:

“Dues from corporations shall be secured by
stockholders to an additional amount equal to the
holder, and such other means as shall be provided by law; but such individual

liabilities shall not apply to railroad corporations. nor corporations for re-
ligious or «charitable purposes.” (Gen. Stat. 1915, § 237, note.) ‘

on was changed by an amendment adopted in 1906

individual liability of the
stock owned by each stock-

This provisi
which provided:

“Duyes from corporations shall be seeured by the individual liability of the
stockholders to the amount of stock owned by each stockholder. and such
other means as shall be provided by law; but such individual iiability shall
not apply to railroad corporations nor corporations for religious or charitable

purposes.” (Const., Art. 12, §2.) )

Before the adoption of the amendment statutes had been enacted
for the enforcement of the double liability as against stockholders
and corporations other than those specifically excepted in the con-
stitutional provision. These provisions remained in force with
some minor amendments until 1903. when the legislature repealed
the enforcement provisions, except as to stockholders of banking
corporations. The exception was made in these terms:

“Nothing ia this act shall be eonstrued so as in any manner to affect the
liability of stockholders in any banking eorporation, organized under the laws
of this state as now provided by law." (Laws 1903, ch. 152.)

About five years before that time the legislature pa
rate act for the regulation of banks and in it is the
existence of which is now challenged, that—

“The shareholders of every bank organized under this act shall be addi-
tionally liable for a sum equal to the par value of the stock owned and no

more. (Laws 1897, ch. 47, § 10.)

ssed an elabo-
provision, the
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Bank v. Laughlin.

Later and in 1905 the constitutional amendment already quoted
was adopted which in effect substituted a single for the double lia-

~ bility of stockholders.

On one side it is contended that the amendment applies to all
corporations other than those organized for railroad, religious or
charitable purposes: that it operates as a repeal of the statute in
question and effectually abrogates the additional or double liability
of stockholders in corporations, including those holding stock in
banks; and because of the obvious conflict between the amendment
abolishing the double liability and the statute in question, the latter
is necessarily repealed.

On the other side it is contended that there is no repugnancy be-
tween the amendment and the statute, that the amendment pre-
scribes the minimum of liability, but leaves the maximum or extent
of liability that may be imposed to the legislature and that this is
disclosed by the words in the amendment, “such other means as
may be provided by law.” And it is further contended that the
statute which provides “other means”; that is, the double liability
of stockholders in banks, being in force when the amendment, was
adopted, continued in force and was as effective as if it had been re-
enacted after the adoption of the amendment. 1t is further insisted
that the interpretaticn contended for is the practical construction
which has been placed upon the amendment by the executive and
legislative departments of the state and should be given considera-
tion by the court.

The majority view of the court is that the amendment did not
effect a repeal of the statute and that the plaintiff is entitled to
recover the amount claimed from defendant. The theory is that
there are no limits upon the legislative power except such as are
prescribed in tlhe state and federal constitutions, that under our
system a constitutional provision is not a grant of power but is a
limitation on the power the legislature may exercise and where
there is no limitation, its power is absolute and plenary. The
only limitations impesed upon that body by the constitutional
amendment is that no individual liability shall be imposed on
stockholders of railroad, religious and charitahle corporations and
that the liability of stockholders in other corporations shall not
be less than the amount of stock owned by each of them. Under

the amendment the legislature is admonished that the debts of the
corporation must be secured by stockholders up to the prescribed
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minimum of liability and as no maximum of 1i

ability is prescribed

the legisiature under its general power is free to provide for such

additional liability as it deems to

be wise. The

constitutional pro-

vision is a measure for the protection of creditors, and under it
creditors may look to the stockholders upon their individual lia-
stock held by each of them and
to such further liability as the legislature in its discretion shall pro-

bility to an amount equal to the

vide. The legiclature could not un

fix the protection of creditors at an amount less

bility, but under its general power could make

liability or any reasonable amount in excess of
by the amendment. The legislature had provided for a double
liability of stockholders in banks in harmony with the original
it is not inconsistent with the

constitutional limitation and as

amendatory provision as construed, that act

without an express provision to th

«The adoption of a constitutional amen

at effect. Ith

der the constitutional mandate

than the single lia-

it a double or treble

the minimum fixed

continued in force
as been said that—

dment will not repeal a valid statute

unless the repugnance between them be irreconcilable.” (Fischer v. Moore,
9 Kan. 191, 202. 76 Pac. 403. See, also, Leavenworth Co. v. The State, 5 Kan.
688, 693; Prohibitory-Amendment Cuases, 24 Kan. 700, 722)

Under the construction placed upon the amendment there is
nothing approaching repugnancy between it and the statute. Rei-

erence has been made to Bicknell

v. Altman, 81

Kan. 436. 105 Pac.

694, and Douglass v. Loftus, 35 Kan. 720, 119 Puc. 74, as being
opposed to the construction now given the amendment. It is the

view of the court that neither o

f these ¢

an authority against the construction adopted
dealt with in those cases were€ not banks, and t
Tt may be said further that the

here was not under consideration.

language employed in those cases is to

of the questions the court had under considera
the amendment on an existing and

valid statute than Faulkner v. Bank, 77 Kan. 385, 94 Pac. 153, and

more controlling as to the effect of

Bank v. Strachan, 89 Kan. 577,

language was used that was open to the

132 Pac. 200

ases can be regarded as

ag the corporations
he statute involved

be interpreted in the light

tion. They are no

in both of which

1

interpretation that the

double liability of stockholders was still in existence. So far as
the practical construction of the amendment
held that the court may call to its aid not only the history of the

tion placed upon it for a considerable period by

is concerned, it is

times when it was adopted, but also the contemporaneous construc-

those charged with
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its application and execution. So attention is called to the fact that
the legislature had framed and submitted the amendment in 1905
and that in 1909 it passed an act which provided for the collection
of double liability from stockholders in banking corporations.
(Laws'1909, ch. 59, § 7, Gen. Stat. 1915, §573.) There was a like
reference whern the bank guaranty law was enacted, for in it was g
provision requiring the officer in charge of an insolvent bank to
exhaust the double liability of its stockholders. (Laws 1909, ch. 61,
§ 4, as amended by Laws 1911, ch. 62, § 1, Gen. Stat. 1915, § 598.)
It was said in argument that the banking department since 1906
when the amendment was adopted had interpreted it and the statute
as justifying ond requiring the enforcement of a double liability
against stockholders of insolvent banks, and that this interpretation
had been acquiesced in by banks and the stockholders of banks
during the period named. The constitutional amendment is of
course to be construed in the sense in which it was understood by
those who adopted it and cannot be given a meaning contrary to
the import of the language used. However, where there is obseurity
or ambiguity in the provision, resort may be had to the aids men-
tioned to ascertain the purpose and meaning of those who framed
and adopted the amendment. Of themseives they are of little

welght, none af, all unless the construction is a doubtful one, but

such light as they throw on the purpose of the authors of the
amendment is corroborative of the construction placed upon it. It
follows that the former decision is set aside and that the judgment
of the district court is reversed with the direction to enter judg-
ment against the defendant.

Jorwnston, C. J. (dissenting): I am unable to concur in the con-
struction placed upon the constitutional amendment. The view
stated in the first and what was then the prevailing opinion suffi-
ciently set forth the views I entertain on the question. (Bank v.
Laughlin, 110 Kan. 539.) A reiteration of them here is unneces-

sary and a reference to that opinion is made for the grounds of
my dissent,

WEesT and MarsHaLL, JJ., join in the dissent,

Burcn, J. (concurring): Section 1 of article 2 of the constitution
of this state reads as follows:
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