MINUTES OF THE __SENATE COMMITTEE ON ___JUDICIARY

Held in Room _Sg-_gm_s___, at the Statehouse at 10200 3 mgwx on_ February 6 19_79
All members were present except: Senator Hess
The next meeting of the Committee will be held at _10:00 , mipemg on_ February 7 1979

The conferees appearing before the Committee were:
William R. Carpenter - District Judges Association
Senator Wint Winter
Dr. Robert P. Hudson - K.U. Medical Center
Vincent DeCoursey - Kansas Catholic Conference
Pat Goodson - Right to Life Affiliates of Kansas

Staff present:
Art Griggs - Revisor of Statutes
Jerry Stephens - Legislative Research Department
Wayne Morris - Legislative Research Department

Senator Gaines discussed with the committee proposed legislation
to amend the Kansas Inheritance Tax Laws passed last year. A copy
of the material he distributed is attached hereto. Senator Simpson
stated that a bill was in the process of being drafted for intro-
duction by the Assessment and Taxation Committee. Senator Gaines
moved that this committee introduce legislation dealing with these
issues; Senator Parrish seconded the motion. During committee
discussion, Senator Simpson stated that he hoped that the bill
would be referred to the Assessment and Taxation Committee;
Senator Gaines said he had no objection to it being referred to
that committee. The motion carried.

Judge William Randolph Carpenter discussed with the committee
a proposal to amend the State District Judges Retirement Pro-
gram. Presently, judges contribute 6% of their salary towards
retirement, and the state contributes 19.5% to the retirement.
During their first 20 years, their retirement benefits increase
each vear; however, after they have served 20 years, they re-
ceive no further increase in retirement benefits, other than
receiving the benefit of any increases in salary because

their retirement is based upon their five highest annual
salaries. He recommended this committee introduce legisla-
tion which would reduce the judges contribution from 6% of
their annual salary to 3% after they had served 20 years.
Senator Parrish moved thatthis committee introduce such a bill
to be referred to the appropriate committee; Senator Berman

seconded the motion, and the motion carried.
Continued -

Unless specifically noted, the individual remarks recorded
herein have not been transcribed verbatim. Individual re-
marks as reported herein have not been submitted to the
individuals appearing before the committee for editing or
corrections.
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Minutes of the

CONTINUATION SHEET

Senate Judiciary February 6 , 1979

Committee on

Senate Bill No. 99 - Termination of life-sustaining procedures

in terminal cases. The author of the bill, Senator Winter, testi-
fied in support of it. He explained the bill deals with the con-
cept of self-determination of medical procedures; it sometimes
has been referred to as "death with dignity." He stated the

bill would authorize each of us to have more control over the
manner in which we meet our death and eliminate the possibility
of members of the family or medical practitioners notcarrying

out the wishes an individual may have concerning artificially
prolonging their lives. He explained each section of the bill
and distributed to the committee proposed amendments to the
bill; a copy is attached hereto. He stated this bill does not
affect someone who does not execute a signed document. Com-
mittee discussion with him followed.

Doctor Hudson testified that he sees the bill in a moral light.

It provides some form of autonomy and protects medical practitioners
in honoring that autonomy. He feels that the patient should have
the right to make such decisions, not the family of the patient,
and not the physicians. He stated the bill would provide the
opportunity of making a declaration as to how a person would be
treated during a terminal illness, and would permit that
determination to be made before the dieing process was reached.

He stated it is good that the bill does not have a precise
definition of "terminal illness." He stated the bill does not
deal with the matter of someone finding themselves in a terminal
condition who has not executed a document. He thinks it is wise
to begin modestly in this area. He stated that he originally

had some problem with the word "euthanasia" in line 197, because
it has been equated with mercy killing. He stated that euthanasia
is divided into two concepts; active and passive. He stated the
word could be dropped from the bill without changing anything.

Vincent DeCoursey spoke in opposition to the bill. A copy of
his statement is attached hereto. He stated that the bill
takes away the ethical and moral process of dieing. He said

it is not right for the law to enter into the process of dieing.
Committee discussion with him followed.

Pat Goodson testified in opposition to the bill. She stated

she spoke for more than 50 chapters of the Right to Life Organi-
zation. She said they are opposed for three reasons: the bill
is unnecessary, it is intrusion of the law where it does not
belong, and it is extremely dangerous. This bill is considered
the first step toward euthanasia. Committee discussion with
her followed.

The meeting adjounred.

These minutes were read and approved
by the committee on 2-2/-79 .
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WOODWARD, WOODWARD & KING
R C. WOODWARD ATTORNEYS AND COUNSELLORS AT LAW AREA CODE 816
frs v TEL. NO. 821-2900
H. PAULINE WOODWARD 128 Wesr Coxrmas AVE.
RICHARD C. KING .
P. 0. Box 111

EL DORADO, KANSAS 67042

December 4, 1978

Senator Franklin D. Gaines
Attorney at Law

Suite 3, 5th Avenue Building
Augusta, Kansas 67010

Dear Frank:

4 N
No doubt Morris Moon has gotten in touch with you, but in case he did
not, 1 enclose a report to the Title Standards Committee of the Kansas
Bar Association, As you are aware, the last session of the Kansas
Legislature really did a superlative job on screwing up the Kansas-
inheritance tax. Apparently there are no lawyers left on the committees
of the Kansas Legislature who practice any real estate law, or if there
are, they do not attend the committee hearings that are studying legis-
lation affecting the titles to real estate. As you can well realize,
it is going to be necessary for the lLegislature to do something to
relieve the present intolerable tax lien situation.

It seems to me that Mr, Jordan's suggestions should be given careful - °
attention by the Legislature,

As you know, practically-all my business any more is in connection with-
examining titles to real estate. "I would strongly recommend that the - -
Kansas Legislature follow the lead of the Federal Govermment and continue
the former statute which eliminated the lien at the end of ten years.

In any event, 'if it is felt that' it is necessary to continue the lien
beyond this period, a formal statement .should be filed by the Tax
Department in the county where the _real-estate:is located, informing

the public of the lien claim,’

Frank, I am really serious that this situation should be remedied as

the first order of business of the coming session of the Legislature.

If it is not, I am very much afraid that a very chaotic condition is
going to develop in the real estate market which may have a very depress-
ing effect on the Kansas economy,

I am sure with your experience and influence in the Kansas Legislature,
you can get some action on this problem.

With warm personal regards, I am
Sincerely yours,
WOODWARD, WOODWARD & KING

;iEZA,;>4%

RCW:ah R. C. Woodward
cc: Morris Moon . : A



MORRIS MDOON
ATTDRNEY AT LAW
103 EASBT FIFTH AVENUE
P. D. BDX 607
AUBUBTA, KANSBAS 67010

(316) 775.6941

December 20, 1978

Franklin D. Gaines
116 East Fifth
Augusta, Kansas 67010

Dear Frank: v

I enclose herein a copy.of a report made on a subcommittee of
the Title Standards Committee. As I told you, :it:is my under-r--
standing that a bill will come from. a committee of which Mr.ir.
Simpson is the Chairman and presumably will be' -done with .the: -
assistance of the tax departmént. .However, in‘talking-to Mr.-
Jordan (who wrote the report) he“-has not seen -any .draft or:-
received any information :on that point.:

The thought has occurred to me that paragraphs numbered one and.
two are the real major problems that should be solved on an. =
emergency b basis.- It would be my suggestion therefore “that -~
legls]atlon be drafted to cover these two points:.- .The" part1cu1ar‘*
points ‘are-those relating to the effect of the’ ]1en -and. the -
limitation period. While some of :the other matters contained-ﬂ
in:this report may -be desirable’ I have some- reservatidhs iconcern-:
ing the third point since I do not: feel ‘that .6ur Taw-1sion :a
parallel with the Federal Government. :

It was my understanding that you felt that you . -could submit 'this
matter to the Revisor and have a bill drafted. ' I think that this =
might be very wise with respect to the first two points. Should -
you need any further information or shou]d there be any need for:
any testimony, please let me know. S -

Very truly yours,

T~

S

Morris Moon
MM/ es ﬁ;"r'"v
Enc. L



Phrne 342-7105

s - P.O. Box 136

ROY U. JORDAN
LAWYER

420 Commercial Street R

EMPORIA, KANSAS 66801
November 22, 1978

TO: Title Standard Committce, Kansas Bar Association

Re: Inheritance Tax law, 1978 Chapter 395

a

In accordance with the request of the committee at our meeting on October 13,
1978, this letter is to summarize the recommendations of the committee for changes

 in the inheritance tax law, as follows:

(1) The new law makes the inheritance tax lien a lien on all property of a
distributee including other property of the distributee which was not received through
the estate of the decedent. This provision would place a cloud on the title of nearly
all real estate in Kansas and as a practical matter it would be impossible for an
abstracter to determine whether such a lien existed against the owner of property who
might be in the process of selling such property. Therefore, it was the consensus of
the committee that for any such lien to be effective against a distributee's property
which is not received from the estate of the decedent that a notice of lien should be
filed in the office of Register of Deeds. .

(2) K.S.A. 79-1529 is the present statute of limitations which requires that no
action can be brought to rccover the inheritance tax unless the action is commenced
within ten years after the death of the decedent. The new law eliminates this statute
of limitations. The committee felt very strongly that at the very least there should be

.a provision that any lien against real estate would be released at the end of a ten year

. period from date of death unless a formal notice of lien for inheritance taxes is filed

of record."

L

(3) The new law conforms in some ways to the Federal Estate Tax provisions
but fails to include any provisions similar to the Internal Revenue Code Section 6324,
This scction, for very practical reasons, releases any lien (arising solely from the
death and not formally filed of record) as to certain types of property included in the
estate if such property is conveyed away by the distributee for value. For instance,
the title cxaminer has no way of knowing whether a deed in an abstract of title actually
involves property conveyed awayin contemplation of death which property under both

federal and state law would be included in the estate far tax purposes. Under-the present

new State Inheritance Tax law, such property could be subject.to a lien and the title
examiner would have absolutely no notice of this, Therefore all real estate titles in
Kansas would have a cloud on them as a result of the lien provisions. On the other hand
under the Federal Section 6324, assuming the property had been conveyed away for value,
such a lien would be relcased. Therefore there was substantial consensus of the
committce that the state law should contain a provision similar to the Federal Section 6324
except perhaps this relcase of lien provision might not necd to apply to joint tenancy

property.




There are various other very serious problems in regard to the new inheritance
tax law which were discusscd at our meeting on October 13, 1978 but time did not
permit us to determine 2 consensus on such problems. These problems involved the

following items:

(1) Methods of rcecording inheritance tax liens to give adequate notice to
purchasers of property especially in the many cases in which there is no
probate proceeding. -

(2) Liens on joint tenancy bank accounts to provide some protection to
executors in collecting the tax from such accounts to insure that the proper

distributee shall pay his proportionate share of the tax,

(3) Clarify who may release the property of any lien in the case in which
the lien has been assigned by the director to the executor.

(4) Provide that the closing letter contain a description of the real property
and that such closing letter constitute an absolute release of any lien so far
as a purchaser for value is concerned.

(5) Eliminate any lien on personal property including corporate stock which
is assigned for value to a purchaser and reference is made to the Internal
Revenue Code Sections 6323 and 6324(c).

(6) Review K.S. A, 59-2251 relating to decrees of descent.

(7) Provide more specific provisions in regard to waivers or releases of liens.

Very truly, yours,

11w
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AN ACT amenaing tne Kanses inheritance tax acti amending K.S.A.
iv76 Supp. Tv-1545, 79-1564, 19-1565, 7T9-1509, 79-1570,

79-1571 and 7vy—-1570 and repealing thz existing sections.

d

Be jt enacted by tne lLegislature or the state of Xansas:

Section 1. K.S.A. 1978 Suop. 79-1545 is hereby amendzd to

h

read as Tollows: 7T9O-1545, (a) If ¢+r—tse-deecedent-wasy—2t-the

the return electis the application of tnis section, the velue of

use under

[4)]

qualiried real property shall be its wvaiug 7Tor Ih

wnich it «qualifies as gualifisd reel propsrty. wNotwithstanding

<

any provision of subsection (5), the valus of any real oropert
of a resident decedent us=sCc a5 a
Used in a trade or business other than ths trade or Dbusiress or

Tarming transierred to a surviving spouse shall, at the election

oI the person riling the return, De valusc in accordance witn the

provisions of suosaction (¢) (7) or (2) of this <sesction. ihe
aggregate decreass in the valus of cualirfiesa real pronerty which

resuilts from the application or tnis section with respasct To Ine

gross estate oI any decsdent shall not exceed rive hundred

thousana dollars ($500, 000C).

=h
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(b) For purposes of this section: (1) #Qu=ali

property® means real property located in the state which, on the

th, was besing used for a gualified use,

b)|

the deced=anit’s ds

(]

’-'\

date ©

f

put only it

(£) Frirty percent (50%) or more of the adjusted value of
the gross estate consists of the adjiustad value of real or
personal prooerty whichs

(i) Un the date of the decedent’/s desath, was being used for

2 gualified uses: and



1
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(ii) was acquired from or passed Irom the decedent <o a
qualified heir of the decedent;
(B) Twenty-five percent (25%) or more of the axjusted value

1

jo)]

of the gross estate consists of the adjusted valus orf re

) (1i)

o
(]

property whicn meets the requirements oI sudparagrapns (
andg (C) of tnis subsection (0)3

(C) During the eight-v2ar periocd ending on the dat2 oI tThe
decedent’s dzath there have o2esen pericds aggresgating Tive (3)
years  or more, or during any period ending psrior to the dats of
the decedent’s death there have besn periods aggregating ten (10)
years or more, during whichs:

(i) Such real property was owned oV <the decedent or &
memoer of the decedent’/s family and used for a gualiried us2ji and

(ii) tnere was material participation oy the decesaant or a

42

memper or the decedent’/s family in the operation of tne Iarm oOr
otner business.
(2) #QualiTied wuse¥ means the devotion of th2 propgertiy to

any of the following:

(A)‘ Use as a rarm for Tarming purposessi or

(B) wuse in a trade or business otnsr than the <trade or
business of Tarming.

(3) #Adjusted value,! Tor purposes of paragrapn (1) cf this
subsection (b)), means:

(A) In the case of the Jross estats, thz value oI the Jross
estate, determined without regard to this ssction, rzduced Dy any
amounts allowable as a deduction under subsection (2) of X.5.A.
1973 Supp. 79-15593% or

(8) in the case of any real or personal propgerty, th2 value
oT such property for purposes of this zact, determined without
regard to this section, rsaduced by any amounts aliowaols as a

ceduction in respsct to such property under subsection (2) oF

O
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(c) 1he eslection under this secticn snall be mad

cticn 28 o K.S.A. 1978 Supp.

(3}

than the time ©prescribed D2y s
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T9-1504, and _amendments theretgo. Tor 1ili




1

imposed by this act, including extensions thereol, and shall be
made in such manner as the secreiary shall prescribe by rules and
regulations.

(d) For purposes of this section: (1) #Qualifisd heir®
means, with respect to any property, a member ol the decedent’s
family who acquired such property, or to whom such ocroperty
passed, from the decedent. If a qualified neir discoses oI any
interest in gualiTied real property to any nember of nls or ner
rTamily, sucn member shall thersafter ve treated as the gualiried
heir with respect fo such interest.

(2) ‘#“iemoer of the Tamily”? means, with respect to any
individual, only such individual’s ancestor or lineal descendant,
a lineal descendant of a grandparent of such individual, the
sbouse of sucn individual, or the spouse cf any sucn Jdescendant.
For purposes of the preceding sentences, a lesgally adopted cnild
oI an indivi&ual shall be treated as & cnhild of sucn individual
by blood.

(3) In the case of real property which meets the

[#))

requirements of subparagrapn () ot subsection (0) (1),
residential buildings and related improvements c¢n such real

property occupied on a regular basis by the owner or lesss2 o1

such real property or by persons smployed by such owner or lsssse
for the purpose of operating or maintaining such real oprooertv,
and roads, buildings, and other structures and improvaments

Tuncticnally related to the aqualified use shall ce treatsd as

real propgerty devoted to the qualiried use.

th
~
ct

(4) drarmi includes stock, dairvy, noulry, ui

14

D
n

’

furbearing animal, and truck farms, »plantations, rancne

nurseriss, ranges, greennouses or other similar structurss used

=
Y]
[

primarily Tor the vraising of agricultural or horticultu
commodities, and orchards and woodlands.

(5) ‘Yrarming purposes® neans:

(A) Cultivating the so0il or raising or narvesiing any
agricultural or hnorticultural commodity inclucding the raising,

shearing, feeding, caring <for, training, and managsment of



animals on a farms;

(8) handling, drying, packing, grading, or storing on a
farm any agricultural or nhnorticultural commodity in its
unmanufactured state, but only if the owner, tenant., or operator
of the farm regularly produces more than one-nalf (1/2) of the
commodity so treateds and

(C) (i) the »planting, cultivating, caring Tor, or cutting
of trees, or (ii) the preparation, other than millinz, o©of <Trees
for market.

(0) materiazl participation shall be determined in a manner
similar to tne manner used for purposes of paragraph (1) of 26
U.5.C. 1402(a) as such section existed on Descember 31, 1977.

(7) (A) Except as provided in subparagragh (3), tnhe value
of a farm Tor farming purposes shall be determined by dividing
(i) the excess of the average annual gross casn rental for
comparable land used for farming purposss and located 1In the
locality of such farm over the average anrnual state and local
real estate taxes Tfor such comparable land, by (ii) the avarage

ederal land obank

=k

annual effective interest rate for all new
loans. For purposes oI the preceding sentsnce, =2ach avarage
annual computation shall o2 made on the pasis of tne five (5)
most recent calendar vyears ending before the date of the
decedent’s death. |

(B) The formula provided by subparagraph (7)(A) shall not
be used (i) where it is establisned that thers is no comparable
land from which <the average annual gross cash rental may be
determined, or (ii) where the executor elects to nave the value
of the farm for Tarming purposss determined under paragrapn (3

(3) In any case to whicn varagraph (7)(A) does not aonly,
the rollowing factors shall apply in determining the valu=z of any
qualified real property: |

(A)Y The capitalization of income which the proosartiy can oe
expected to yield Tor farming or closely held businsss purooses
over a reasonable periocd cof time under rcrudent manzgsnent using

traditional cropping patterns for the arse, taking into eaccount



soil capacity, terrain configuration, and similar rfactorss

(B) The capitalization of the fair rental valus of the land
for Tarmland or closely held business purpos2sssi

(C) Assessed land values in the state pursuanit to use value
appraisal for rarmland or closely held businesss

(D) Comparapble sales of other farm cr closely neld tcusiness
land 1in the same geographical area far enough renovaa Irom a
metropolitan or resort area so tnat nonagricultural use is not a
signiricant Tactor in the sales oporices and

(E) Any other factor whicn fairly wvalues the rTarm or

[WH

closely neld business value of the property.

(9) The method elected for wvaluing any gqualifiad rezsal

o)

property under the provisions of this section shall be tns same
method as that elected for valuing said property Tor Teaderal

estate tax purposes if an election is made to value such property

under the provisions of 26 J.5.C. 2032A as said section existed
on vDecemper 3i, 1977.

(e) The secretary snhall prescribe regulations setting forth

o))

the application of this section in the case of an interest in
partnership, corporation, or <trust which, with r2spsct to tne
decedent, is an interest in a closely held business, within tTnhe
meaning of subsection (c) of section 30 of K.S.,a. 1978 Supp.
79-1200.

3€Ce 2. haD.A. 1978 Supp. 79-1564 is hereby amended to read
as follows: 79-1564., (a) Except as hereinaiter provided, the
executor or administrator of tne estate of every decsdent whose
death gives rise to a tax liapility under the provisions oI this

oT

)

act, within em+me——4£%3> twelve (12) months following tne deat:

the decedent, shall make and file in the oifice of the director =z

return on

orms prepared and rurnished by tne secretiary.

h

(b) In those estates in which no executor or administrator

Q.
h
o
'—.l
D
n
[
O
o)

has been appointed, the deemed 2xecutor shall make an
return. In the event there is more than one deemed exscutcr, all
deemed executors shall be jointly responsiole for coanlelinz and

filing one return reporting all <of ths assets of <the estats



except as hereinafter provided.

(¢) If, after exercising due diligence, tne executor,
administrator or deemed executor making and riling such return is
unable to make a complete return as to any part of the gross

estate of <the decedent, such executor, administrator or deemec

D

toe

executor shall make and Tile a rsturn reporting all information
as to tne estate assets, including a description thsresorf and tne
name of any person holding a legal or peneficial intersst In In
assets to tne best of said executor’s, administrator’/s or desmed
executor’/s knowledge.

(d) The taxes imposed under the provisions of this act

)

shall be paid at the expiration oI mime—¢v¥ Lwelvas (12) months

arter the death or the decedent. 3uch taxes shall be pavaole
from the assets of the estate or proceeds thererrom, 1n ordsr, sO
Tar as opracticable, that each distributive share of thz sstats
shall bear a Jjust and equitable proportion of said <taxes wunless
otherwise directed by the will of the decadent or <tTrust
agreement.

(1) The executor or administrator of the estate 0TI 2gvery
decedent who 1s required to file a return snhall pay to the

adirector all taxes imposed under this act. In the event tThe tax

ct
W

avroan
CALT T

imposea against the shares of the decedent’/s esta
value of the assets or the proceeds therefrom which wers 1In the
custody or control of the exscutor or administrater, the exscutor
or administrator shall pay the tax imposed to the extent of the
value of the amount or the proceeds thesrerrom within his or her
custody or control and tns palance of tne taxes may oe stayad

upon application to and approval by the dirsctor. such

application snall be made at the time the return is Tiled upon

forms oprescriced by the sscretary. Upon agproval of such
application payment of the taxes shall be stayed Ifor & period not

to exceed one (1) year and the executor or administrator shall
have a ¥+em rigoi £o oroceed against the individual districutse

or distributees raceiving sucn taxable snaresr-Setd-—trien—seaxii-be

—

perieeted-—gad——snfereeaste and may perfect a lien taereror unde



the provisions oI «K.5.A. 1973 Supp. 79-1569 and _amendmenfts

hereto.

(2) Except as hereinaiter provided, tne deemec executor Or
deemed executors of the estate of every decedsnt who are required
to Tile a return shall pay to tne director all of tne taxes

imposed by this act. To ths extent that all deemed exscutors do

not Jjoin in the filing of the return, thes desmed executors wnho
jointly file shall pay only that portion of ttnh2 tTAXes
representing the aggregate tax liapility 1Imposez uzen the

distrioutive shares of those so riling.

(3) where an asset not within the custody or control of an
executor, administrator or desmed executor gives rise o a tax
liability and said executor, administrator or deemea executor is

required or has voluntarily paid such tax from the assets within

said executor’s, administrator’/s or deemed executor’s custody or

)
-
o

control, the executor, administrator or <deemed exscutor snh

have a ¢t¥em right f£o proceed against the individual distributee

receiving such shares——Said—-—tiepn——shats se——-gerrecitss— —and

spforeeaste and mav perrtect a lien therefor under tne provisions

of K.5.A. 1973 Supp. 79-1509, and amendments theretoc.

" (4) whenever the executor, administrator or deszmed sxscutor
is reguired to pay the taxes imposed upon an asset not witnin
said exscutor’s, administrator’/s or deemed executor’/s custody or
control and pays the taxes imgosed therson TIron assets or
proceeds therefrom of the westate within said executor”’s,
administrator’s or deemed executor’s custody or contrcl and
thereafter fails to collect the taxes attributaole to the
distributive shares of the deczdent’s estate which wers not
within such executor’s, administrator”’s or deemed sxscuior
custody or control, said sexecutor, administrator or desmed
executor shall be entitled to a refund of tne taxes atiritutable
to said shares which were paid from assets or proceeds tnererrom
witnin said executor’s, administratcr’s or desemed ex2cuULor’s

custody or confrol wupgon application <to the dirsctor, ine

(2]
O
D

application for refund shall bs Iiled on Torms prescribed 2y the



secretary within the time allowed for refunds pursuant to K.S.A.
1978 Supp. 79-1574., VUpon ©vpeing satisfied that the executor,
administrator or deemed executor has exercised due diligence 1In
attempting to recover the taxes attributable to the distributive
shares of the decedent’s estate which were not within such
executor’s, administrator’s or deemed exscutor’/s custody or

control, the director shall refund the szame,

(5) wHherewer—-ERe—E2Xe5—55—5RoRR -t -Gt —ea—tars—reEEER- —OF

aRy—-—addttional-—taxes-assess5ae-y —the—director—fare—een—gaid
aRr-arecttorr-adminitstra tor—or-deaned—execttory The director snhall
issue his or her receipt acknowledging payment of said taxes

whenever the taxes  as _shown to be que on the refurn Qr any

additional taxes assessed bv the director nave been paid ov _Aan

executor, administrator or deemed executor and (A) sucn sxecutor

or_administrator has requested to De subrogated _fo thes state’s

right to proceed in collecting the tax against a distributses or

(B) such executor or administrator_has received a_stay of pavment

from the director. Stuek-receirpt-shati-os—tssved-setsiy——for—-the
p&rpose—e?—s&bﬁe@a%éﬁg-aﬁé-assf@ﬁfﬁg—%he—}ba%ﬂer—rfgﬁ‘—Ee—efeeeeé

aeaiRst——a—-distribgtee——whien——the——state—Fas-to—sutsh-Sxecn Tery

adm s trater —or—cteemed—o XeCH EOF - DEFr SHaRE— 8~ ~k+ S v+ — P IS —SureST

FG= 580y —anrd Such_ a_ raceiptn shall be issued onlv under

circumstances described in clausas (A) or (B) ¢of this subseciion

(5) _and shall not canstituts evidence that a final determination

of taxes pursuant to K.S.A. 1978 Supp. 79-1571,__and _amendmants

therefo, has oeen made.
(e) If the taxes contemplated by this act are not paid when
due, 1interest at the legal rate shall be chargad and collected

commencing at the time the same become payable., ahen the Tfiling

of the return is delayed beyond =aime—423 fwelve (]2) months atfter
the death of the decedent and tne director rinds that such delay

0}
=3
M
o

was due to the inability of the esxecutor, administrator or Tde

Y
(@)
oy
M

executor to determine the distributive shares of an z2stats o1
proper recipients thereor, or to litigation, interest shall

commence at the time the return is filed.



(f) At the election of the executor, administrator or
deemed executor, the taxes imposed by this act may be determined
by the director. Such election shall be made by filing a return
disclosing all information necessary for the determination of the
taxes imposed Dby this act. Upon receipt of all nscessary
information, the director shall determine the taxes <ue and owing

and shall notify the executer, administrator or decmed sxecutor

[

o the tax liability by registeresd or cartified mail.
Notwithstanding any election made pursuant to this ssction, the
taxes shall be due and payable at the same time and in the same
manner as 1if the taxes had been determined by the executor,
administrator or deemed executor. If the elsction pursuant to
this subsection is made before the expiration of the akrre—£3>
twelve (12) month period after the death of tne decedent,
interest shall be charged and collected commencing ten (10) days
after notice of the tax liability has been received by the
executor, administrator or deemed executor, or at tne expiration
of the mipe—£33> fwelve (12) month period after the decedent’s
death, whicnever 1is later. If the =election pursuant to this

A

8}

€

subsection is not timely made and the director shall Tincg th
the delay was not due to tne circumstances set Tforin 1In
subsection (e), 1interest shall be charged and collected

commencing at the  expiration of the mimpe—£2+ fwelvs (12) month

period after the decedent’s deatn.

Sec. 3. K.S5.A. 1978 Supp. 79-1565 is hereby amended to read
as follows: 79-1565. The =xscutor, administrator or desmed
executor of any decedent, the shares oI whose estate are not
taxable wunder the provisions of this act, may ctain a
determination of the director that no tax liability 2xists

thereon oy fi

[

ing an arfidavit witnh the dirsctor stating that
said shares of the decedent’s estate ars not taxanle. Any such
affidavit shall be in such form as prescrioed by the sacreiary to
show the condition of the estate and the shares thereor {o the
extent that the director may make such determination. Upon 2e2ing

satisfied of the information contained in said arridavit, the



director shall issue his or her certificate that the shares of
the decedent’s estate are not taxable wunder the provisicns of
this act to the person making said aeffidavit, and when said
estate is involved in prebate proceedings before a district
court, to the Jjudge of said court for recording in full in the

journal o¢f said court. Such  certificate snall contain a

descripntion of =211 eal property  and. _if there are nc¢ court

Al
)

are known _to _the director, Tne

]
L+

proceedings pending _th

er of desads in =sach

et

certificate shall be Tiled in fthe _regis

countv_wnere any such real property is located.

Sec. 4. K.3.A. 1978 Supp. 79-1569 is hereby amended to read

P

as Tollows: 79-1569, (a) Subiject _tc _the provisions oI

subsection (k), property of which a decadent died seized or
possessed, subject to the taxes imposed by this act, in whatsver

form of investment it may happen to besy-aspd-aii-pregerty—gegtired

FR-stb sttty thea—therefory —oF~ the —srocecede~therect~ta-the—ovept—of
Greposition—-of——-sueh-—-prepertyy shall be cnarged with a2 lien Tor
all taxes and interest thereon which are or may .become due  on
such propertys but said lien shall not affect any property arter
the same has been sold or disposed of Tfor value by the executors

or administrators in_accordance wiitn law., Sgfd-liien—saa+i-atiaeh

to-prepertyr-recetred-oy aRy—distribgise—oyr-reason—er-the-—death—o3

thre—cecedenty-or— ~the-—preceeds——theref rof——+A~- —tAS——e¥eRt——0F——2

gispesittofr——ef— —seh~ ~prepercyr——aRd-gii-ether-reat-ahd-gerseret

property—tr—raier-seeh-d+ strisuiee—hold s—afr—trterest—for——paymens
of— —ati——taxe s~—aRd—-—tAtsFeSE-wai-ch-aFe—oF —Ray ~-Becone Gue —oR—seeh

prepertyr-reeetved—oy— —steh— ~Fistrtegree s That porzion ¢ _the

decegent’s__oroperty _which _is wused TIor_ tne payment OI charges

[

i e
/‘} ~V

low

D

against the estate and expensses of its administration, 3

any _court naving jurisdiction thereof, shall be divestad o  such

lien, The lien on apv nronertv subiect to_ _the inneritznce t£ax

act by virtue of the provisions of _this _subsection shall ©te

divested aftfter ten (10) vears from the date of fne decedent’s

deaih

Hoy——tRr—ati-aetieops—-orodsht-to—enrforee -2y ~titen— —foF— —3Asatrd



taxes— —and-trterest-itmposed-by-this-—aecty-said-tien—shati-first-be
sattsfied-from—-the——-preperty—roceitved— -y~ —snep——distribstee—-by
reaser-ot-the-death-of-the-deceden t—or—the —oroceeds-ctherefrom-—+te
the——-extepi——-sHeh—~-property—-or--the—-proceeds——therefrom——ts
irsufficient-to~comnpretety—satisfyr—the-tiens—any—2pd-att-reat-and
persepat-propertyr—Hr—rrich-sueh- —distributee— Rotds——an——interest
skatt-e-gsed-ir-satisfactien—-ef~the~ttens

(b)Y If the taxes imposed by the inheritance tax act ars noi

paid _when dye, then the sopouss, transferee, surviving tenant,

person_in possession of the oroperty by reason of the _sxercise.

nonexercise, or release of a_ power_ _of anpcintment, _or

beneficiarv, who receives, or _has on _the date of _the decedsnt’s

death., _propertv _included in _the gross estate under K,S.A. 1978

Supp,., 79-15483 to 79-1553, inclusive, _and _79-1555 Lo  79-=i15%57,

inclusive, _to _the _extent of the value of such propertv at_ the

time of the decedent’s death shall be personally liable for such
tax. _Any part of such properfy transferred oy. or transferrsd by

a__trapnsferee of, _such _spouse, transferee, trustse, surviving

tenant, person in possession, or beneficiary to _a purchaser or

holder of a securitv _interest shall be divested of the lien

provided for in subsection (a) and a like lien shall then _attach

to all the property of such_ _spouse, _ftransferee, trusies,

surviving _tenant, person__in possession, or beneficiarv,. or

transferee of anvy _such person, except any nart transferred to_a

purchaser or a holder of a security interest.
(c) Upon issuance of a receipt for taxes paid pursuant to

K.S.A. 1973 Supp. 79-1564(d)(5), ‘and amendments therefo, to an

executor, administrator or deemed executor who has paid the taxes

imposed by this act or an approved application for stay filed

pursuant to K.S.A. 1978 Supp. 7¢-1564(d)(1), and_amendments
thereto, said executor, administrator or deemed executor shall be

subrogated to amy-titem—er the right to proceed against any real
or personal property in which a distributee has an interest which
the state might have had. The issuance of a receipt for taxes

paid by the director after payment of the taxes or aporoved



application for stay shall be deemed an assignment by the state
to the executor, administrator or deemed executor of the iiem——eF
right to proceed against the real and personal property in which
a distributee has an interest and shall be conclusive evidence

thereof. &Sgeh A lien shall rematmr—-effectiveo-opdiy-++ arise_and be

perfected to _ajd _the executor _or administrator in his or her

right fo proceed against property of a distributee only if the
executor, administrator or deemed executor files a noutice of lien
with the register of deeds of--the——ccumrty—of-the—decedentsts
restgenree—or, _The lien shall be offective only against property
Qf __a distrivbutee located in the county where the notice of lien
is filed, Such notice of lien may be filed in any county wherein

any real or personal property in which the distributee has an
interest 1is located witRiAn-RiActy—{38)r—days—of—the —Lgsuance—of
the-reeetpt-for—taxes—paird-er-the-approved —soptieatien-for——stay.
The notice of lien shall be made on forms prescribed by the
secretary. Upon satisfaction of the 1lien, a release shall bDe
issued by such executor, administrator or deemed executor on
forms prescribed by the secretary.

(d) In the event the =executor, administrator or deemed
executor has requested and received a refund of taxes paid

pursuant to K.S.A. 1978 Supp. 79-1564(d)(4), _and__amendmnents

thereto, or whenever the executor, administrator or deemed
executor fails to collect the tax pursuant to K.S.A. 1978 Supcp.
79-1564(d) (1), __and amendments thereto, or is not required to pay
the tax imposed by this act or the taxes imposed by this act are

not paid at the expiration of mime—&5¥ twelve (12) months after

the death of the decedent, thes director shall enforce his or her
lien by the 1issuance of a warrant under his or her hand and
official seal, directed to the sheriff of any county of the
state, commanding such sheriff to levy upon and sell the real and
personal property of the distributee found within his or her
county for the payment of the amount thereof, with the added
interest and the cost of executing the warrant, and to return

such warrant to the director and pay to nim or her the money



collected by virtue thereof not more tban sixty (60) days from
the date of the warrant. The sheriff sha;l'_i\:wjuithin"five (5) days
after the receipt of the warrant, file with the clerk of the
district court of his or her county a copy thereof, and thereupon
the clerk shall enter in the Jjudgment docket 1in approoriate
columns, the name of the distributee named in the warrant, the
amount of the tax or portion thereof and interest for which the
warrant 1is issued and the date such copy is filed. The amount of
such warrant so docketed shall thereupon become & lien upon the
title to, and interest in, the real property of the distributee
against whom it is issued in the same manner, as a Jjudgment duly
docketed in the office of such clerk. The sheriff shall proceed
in the same manner and with like effect as prescribed by law with
respect to executions issued against property upon judgments of a
court of record, and shall be entitled to the same fees for his
or her services to be collected in the same manner.

IThe <court in which the warrant 1is docketed shall have
Jjurisdiction over all subsequent proceedings as fully as though a
judgment had been rendered in said court. In the discretion of
the director a warrant of like terms, force and effect may be
issued and directed to any officer or emplovee of the director,
and in the execution thereof such officer or employee shall have
all the powers conferred by laws upon sheriffs, and the
subsequent proceedings thereunder shall be the same as provided
where the warrant 1is issued directly to the sheriff. The
distributee shall have the right to redeem the real estate within
a period of eighteen (18) months from the date of such sale. If a
warrant be returned, unsatisfiéd in full, the director shall have
the same remedies to enforce the claim for taxes as If the state
of Kansas had recovered judgment against the distributee for the
amount of the tax. No law exempting any goods and chattels, land
and tenements from forced sale under execution shall appoly to a
levy and sale under any said warrants or upon any execution
issued upon any judgment rendered in any action for inheritance

taxes. The director shall have the right at any time after the



warrant has been returned unsatisfied or satisfied only in part,
to 1issue alias warrants until the full amount of said tax is
collected.

(e) The-iiep-fer—aii-taxes—apd-iRterest-thereon-Fmposed-—by
this— —aet—--shati--expire—and-be-roid-triess-—action-is-brought—£oF
gﬁ#éreemé;éﬁqg—%he-same~w%%h£q—%hfee—é&;—yeafs—éfem-%he—da%e-~%he
re%&rn—-was—4f£}éé—G;Q%Qe—%axes—wepe—p&éév-whéehevep~%s—%he—ba%ef
éa%eT-eﬁeep%—wheﬁ-aﬁ—aﬁsesm&eﬁt—éﬁjadé%%%ena%——%ﬁhefé%aaee——%axes
Ras--peen—-made— —pursuant—to—-<$rS+A+—+3F8-Suapr—F8=+54 45 —satd-tien
shati-expire-and-be-votrd-vhiess—action—ts-brought-for —eRfosreement
eﬁ-%he-same—w%%h%&—#eup—44%—yeafs-?fem—%he—éateQ;%ée~-Fe%apa—-was

fited— —or———the——-taxes——-were— —paidr— —whiteheyer——-is—-taters

Notwithstanding anv other provision of this A¢t., no _lien shall

attach to any accounts or certificates of dégéﬁi&_Lﬂ_or issued by

any fipancial institution which are held inligiqt tenancy between

the _decedent and one’or more surviving joint tenants unless_and

uptil a notice of _lien be served _on _such jnstitution _bv

registered _mail setting forth_ the name of the decedent., ths dafte
dea d_the amoun the tax.

Sec. 5. K.S.A. 1978 Supp. 79-1570 is hereby amended to read

as follows: 79-1570. Excent when the court Trinds that _thes _£ax

can__not _with _reasonable diligence _be collected ¢r finds that

there are no funds available in the 'zstate to_pay ths _expenses of

collecting _such _tax, no final account of an executor,

administrator or deemed executor shall be allowed by the district
court unless such account shows, and the judge of said court
finds, that all taxes imposed bv the provisions of this act wupon
any property or interest thersin belonging to the estate to be
settled by said account and already pavable have been paid, and
that all taxes which may become due on said estate have been paid
or settled as hereinbefore provided, or that the paymenti thereof
to the state is secured by bond.

Sec. 6. K.S.A. 1978 Supp. 79-1571 is hereby amended to read
as follows: 79-1571. <(a) As soon as practicabls after the

return 1is filed and the taxss paid, the director shall issue his



or her closing letter. Such closing letter shall be 1issued wupon
the director being satisfied that there has been a final
determination of all taxes due ana that all such taxes have been
paid. The director shall issue such closing letter to the
executor, administrator or deemed executor, and when said estate
is involved 1in probate proceedings before a district court, a
copy of such closing letter shall be forwarded to the judge of
said court for recording in full in the journal of ssid court.

(b) In the event that all deemed sxecutors do not join in
the filing of a return, or in the event the executor,
administrator or deemed executor 1is unable to make a complete
return as to any part of the gross estate of the decedent, upon
the director being satisfied that a final determination of the
taxes due on that portion of the estate reported has been made
and all taxes due thereon have been paid, the director shall
issue his or her closing letter as to that portion of the gross
estate which has actually been reported.

(c) To the extent the grass assets of the decsdent were
reported, the issuance of a closing letter shall be conclusive
evidence that all taxes have been determined and paid and shall
release any lien which attached to the decedent’s property and
that of any deemed executor or distributee unless such lizn has
been subrogated, assigned and perfected pursuant to K.S.A. 1978
Supp. 79-1569 and _amendments fthereto.

(d) The closing__letter shall be applicable onlv_to_assetis

reported in the return filed with the director. The closing

letter shall contain a legal description of the real propertv. so

reoorted, When the closing letter has nct been filed with__a

district court pursuant to subsecticn (a), a copy of the closing

letfer shall be filed with fhe _register _of deeds in _the
decedent’s counfy of residepnce,
Sec. 7. K.S.A. 1978 Supp. 79-1576 is hereby amended to read

as followss 79-1576. Subject to the right of any executor,
administrator or deemed executor to apply for review as provided

for in this act, the dirsctor shall hear and determine all



questions relative to said tax. Ihe attorney for the director, at
the request of the director, shall represent the state 1in any
court proceedings brought to review any action of the director.
It any district court shall find that any such tax remains due
and that proper proceedings have not been taken befores said
director for abatement thereof, it shall order the executor,
administrator or deemed executor to pay the same, with interest,
and costs, and no question regarding the validity of such tax
shall be heard in such court. If it appears that there are no
goods or assets of the estate in his or her hands, the court may
assess the amount of the tax against the executor, administrator
or deemed executory—-as—if-for—-his--or—-aer—-owh--desty——and—-Ray
eﬁferee--eeﬁpffaﬁee—-wféh--s&eh—-s;ée%+ but the administrators,
executors or deemed executors hereinbefore mentioned shall be
personally liable only for such taxes as shall be payable while
they contihue in said offices or have custody or control of
decedent’s property. In the cases where the tax is due and
payable by and collectible from the distributee, all actions
shall be prosecuted by the attorney for the director in thes name
of the state, and such actions may be brought in the same courts
as other actions for money.

Sec. 8. K.S.A. 1978 Supp. 79-1545, 79-1564, T9-1565,
79-1569, 79-1570, 79-1571 and 79-1576 are hereby repealed.

Sec. 9. This act shall take effect and be in force from and

after its publication in the statute book.



TESTIMONY: Vincent DeCoursey, Lxecutive Director
Kansas Catholic Conference

RE: Senate Bill 99: An act concerning natural death

10:00 a.m. Senate Judiciary Committee, February 6, 1879

My name is  Vincent DeCoursey, Executive Director of the
vKansas Catholic Conference. I appreciaté the opportunity of
submitting a statement on behalf of the Conference on S.B. 99.

The Conference wishes first of all to express its appre-
ciatiOn-of‘the motives of those who have introduced and
who would support a "Living Will" proposal.‘ We believe that
it is the nafural and proper instinct of all caring persons
- that a ﬁan or woman beAalidwed to die a natural death, and that
the use of extraordinary means, far beyond the necessary treat-
ment for the preservation of life and health, is not a matter
of obligation of reason, law or morals. Most of us .either by
personal experience or through knowledge of the tragedies of
‘others have known the long hours? days and weeks of suffering
‘'which preceded the death of loved ones. It is therefore a
natural thought to turn to an instrument such as the "LiViﬁg
Will" to forestall that same fate befalling ué or members of
our families.

I.do not propose to address the details of S. B. 8. In
‘most instances it is‘very similar to S.B. 297 which was intro-
duced in the 1977 session of the legislature and reported "Be
not passed" by the Senate Judiciary Committee in the 1978 sessiocn.
There are however some substantive differences, most notably:

1) the language of a "living will" is substantially spelled out;

’



Testimony -vFebruéry 6, l97§ ' _ ‘ 2
Senate Bill 99

" 2) the five year life of the "living will" in S.B. 297 has been
eliminated in S.B. 99.

What I hope to bring to this committee for its consideration
are'fhé real and potential dangérs which abound in legislative
intrusion into a field where first: it does not belong; second:
it is not necessary; and third: which holds real danger for
those whom it intends to protect.

All of us have heard of the Karen Quinlan situation in New
JérSey.ahd know of the enactment of the California "Living Will"
| statufe in 1976. These two cases caused a flurry of legislative
géfiyity. Between January 1, 1977 and December 31, 1977 at
Teast 67 death with dignity bills were introduced in the legis-
_lafpres of 44 states. Seven were passed:v Afkahsas, Idaho,
NéW;México, Nevada, Oregon, North Carolina and Texas. 29 ofvtﬁese
-bi1153 i£volving 25 states (including Kansas) were patterned in
“whole or in part affer the California "Living Will" law. It is
significant to the committee that there are very apparent second
thoughts by the legislatures of the several states as to the
désirability'of "living will" iegislafion: in 1978 not one state
enacted a "living will" law. It would be well to point out that
%he‘bills mentioned dealt with all aspects of '"death with dignity",
and were either active euthanasia or passive euthanasia bills.
Tﬁév"Living Will" proposal is a form of passive euthanasia.

We respectfully submit that'legislation is not the correct
appfoéch to the problem. We believe that legislation embodying
‘é~?living will"® should not be enécted in Kansas because it

1s unnecessary, undesirable and dangerous.
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We believe such legislation-to be unnecessary because:

1. Doctors and hospitals are now free to meet their
responsibilities with respect to their care of the dying;

| 2. Patients and their families presently have the legal
right to re@uest that "extraordinary means" not be used to
prolong life;

3. TFear of legal action is more imagined than real. 1In
the history of Anglo-American jurisprudence there have been no-
known successful prosecutions of physician or facility based
upon a failure to use "extraordinary-means”;

4. Legislationvcannot resolve conflicts arising from
questions of medical competency or the accuracy of prognosis,
or that é patient's wishes be accurately interpreted.-

Next we submit that the "Living Will" is undesirable and

dangerous:

1. There is fear of the effect on a doctor-patient
relationship. A "Living Will" statute would compel a physician
to seek to conform ﬁis actions to its provisions, not necessarily
to his own medical judgment.

2. There is fear of the willingness or ability of a doctor
to respond to a patients needs or wishes in the abseﬁce of a
:signed and formal "living will". The right of the patient might
be seriously jeépardiéed'if physicians, seeking the security of

the statute, refused to discontinue "extraordinary means".
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3. There is fear of’the‘effects upon a patient—family‘
relationship. It seems reasonable that some patients could be
pressured into signing a living will invadvance of their personal
commitment to such a decision. In reverse, if there were no.
signed and formal "living will" would the family be compelled
to conclude that the patient wishes that extraordinary not be
withdrawn or withheld?

4. How can any person make an intélligent decision with
'respect to a specific response to unknown events‘Qr circumstances.

5. Medical terminology is used throughout, yet the issue
relétes more closely to the social and human aspects of the
décision making then to the practice of medicine.

6. There is fear of the implications‘relatiye to society
itself. Legislation suppbsedly designed to protéct rights and
insure mercy can move very quickly from voluntary discontinuing
of life to involuntary and direct taking of life.

In the field of legislation on "death and dying'", Kansas
was the first of the states to enact é statﬁtory definition of
death embodying the "brain wave" theory. Those who were in-the
legislature at that time will remember that the basic premise on
which this legislation was enacted was the necessity of
‘protecting doctors ffom malpractice charges in the performance
of heart transplants. It is now almost ten years since the
'statute was enactéd and to my knowledge, ﬁo heart transplant
surgery has ever been performed in this state. The reason for

the enactment of the statute proved to be inapplicable, yet
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the statute ramains, transfered from its original rationale
into fields not even discussed at the time the iegisiation was
consildered..
| With respect to the genefal topic of preparation for dying,

we pledge ourselves to support programs and policies which would
insure tender and skilled treatment by doctors and health personnel
in the vital area ofrdeath and dying. We would hope that medical
" societies énd hospital groups, With governmental help and support,
could develop inservice educational programs to impr§ve attitudes
and services for fhe dying and their families.

It 1s our considered jusgment that Senate Bill 99 should
be reported unfavorably by this committee and we respectfully

~ask the Senate Judiciary Committee vote not to pass the bill.



Senator Winter
- -7

PROPOSED COMMITTEE AMENDMENTS TO SB NO. 99

Be amended:

On page 2, in line 62, following the period by inserting the
following: "The declaration of a qualified patient diagnosed as
pregnant by the attending physician shall have no effect during
the course of the qualified patient's pregnancy."”;

On page 4, by striking all of lines 135 to 145, inclusive,
and inserting jn lieu thereof the following:

"No physician, licensed health care professional, medical care.
facility or employee thereof who in good faith causes or partici- -
pates in the withholding or withdrawing of life-sustaining pro-
cedures from a qualified patient pursuant to a declaration made
in accordance with this act shall, as a result thereof, be subject
to criminal liability, or be found to have committed an act of
unprcfessional conduct.";

On page 6, preceding line 239, by inserting a new section to -
read as follows:

"Sec., 1l. The provisions of K.S.A. 77-202 requiring that death
is to be pronounced before artificial means of supporting respiratory

and circulatory functions are terminated shall not apply to a

gualified patient under this act."”;



