MINUTES OF THE ..SENATE COMMITTEE ON JUDICIARY

_ Held in Room 212 _S__ at the Statehouse at 8215 2. m./gem, on___APril 27 ,19.72

All members were present except: Senators Berman, Gaar, Hein and Mulich

The next meeting of the Committee wiil be held at

a.nukpnx,on 19

J - - /
. ) ! citzg L i 7/474//‘ =y
The conferees appearing before the Committee were:

Dick Brock - Kansas Insurance Department

Dr."M. A. McGhehey - Kansas Association of School Boards
Ernie Mosher - League of Kansas Municipalities

Mark Bennett - American Insurance Association

Robert Hayes - Kansas Insurance Department

Staff present:
Art Griggs - Revisor of Statutes .
Jerry Stephens - Legislative Research Department
Wayne Morris - Legislative Research Department

Art Griggs explained the draft of the bill designed to finance the
“tort claims act, section by section. A copy of the bill is attached.
He explained that he basically used the medical malpractice insurance
act as a guide in preparing the draft. Committee discussion followed.

Dick Brock, from the Kansas Insurance Department, explained that
in the medicalmalpractice act, determination of the rates to be
charged self-insurers is based on the residual market rate.

Mr. Brock testified that the concept of the bill is feasible.

He said the tort claims act is new and there needs to be/gguca—
tion process to see how the act will operate. He reported there
will be a seminar on May 8 for insurance companies and interested
parties so they can learn about the tort claims act.

Mr. Griggs explained that the residual market was left out of this
draft, although there is such-a provision in the medical malprac-
tice insurance act, since there had been no testimony that the
availability of insurance appeared to be a problem under the tort
‘claims act. )

Mr. Brock stated he does not envision problems in acquiring $25,000
coverage by local units of government. Senator Hess commented that
this is a different situation than medical malpractice because here
we are dealing with tax payers money; he asked Mr. Brock if he
thought the legislature should monitor the tort claims act this

year and come back next year to pass a bill if a bill is needed.

Mr. Brock replied that it would be his recommendation that it

would be better to monitor the situation so we can see just what
problems there might be. Further committee discussion with Mr. Brock

- followed. Ualess: specificaily noted. the individual remarks recorded.
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Mr. Hayesfrom the Kansas Insurahnce Department reported that a
city would be rated similar to a commercial risk.

Dr. McGhehey testified that he would prefer that no legislation

be passed this year, and that a monitoring of the tort claims

act be conducted. He pointed out several problems, such as the
selection of the legal counsel; he stated this draft is similar

to the law in New Mexico. He stated that in New Mexico, school
districts have been able to pool for liability insurance purposes.
In answer to a question, Dr. McGhehey stated that he did not think
that any school district in the state would have difficulty in
getting insurance under the act. He stated that he has been monitor-
ing school district insurance for many years, and has prepared a
school district insurance handbook, which he is presently revising.

Ernie Mosher testified that there are approximately 3500 separate
governmental units with varying budgets; he pointed out that the
tort claims act provides a number of options for the local units,
and because of its flexibility, he thinks local units can respond
to the act during the coming year. He stated conceptually the
League of Kansas Municipalities supports the concept embodied in
this draft; but he feels that it should be monitored for the com-
ing year. Committee discussion with him followed.

Mark Bennett testified that the insurance industry will agree with
the statements made that this proposed legislation is major legis-
lation. He stated he favors an interim study of the matter. He
stated the insurance industry is interested in assisting the
legislature in getting information for the interim study. Com-
mittee discussion with him followed.

Following committee discussion, Senator Hess moved that the bill
be introduced by this committee, and that the interim study
monitoring the tort claims act include in its study this bill;
Senator Steineger seconded the motion, and the motion carried.

The meeting adjourned.

These minutes were read and approved
by the committee on __ 4#-29- 79 .
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PROPOSED SENAIE BILL NO.

By Committee on Hays and Means

AN ACT relating to municipalities as herein defined: concerning
insurance, appropriations and other financial arrancgements
Tor the coverage of the liability of municipalities gursuant
to the Kansas tort claims acti establishing a tort clains

fund.

Be it enacted by the legislatiure of the State of

New Section I. As wused in this act the following terms
shall nhave the'meahings respectively ascribad to them hersin:

(a) M"Applicant" means any municipalitys

(b) "Basic coverage! means a policy of liability insurance
required to be maintained by each municipality pursuant to the

provisions of section 23

(c) "Commissioner!" means the commissioner of insurances

(d) V¥YFiscal vyear" means the year commencing on the
effective date of this act and each year, commencing on the Iirst
day of that month, thereatter;

(e) ®"Fund® means the tort claim fund established pursuant
to section 33

(£) “#lnsurer® means any corporation, association,

reciprocal exchange, inter-insurer and any cther lsgal entity
authorized to write bodily injury or property damage lizoility
insurance in this state, including workmen’/s compensation and

automobile liability insurancs, pursuant to the provisions oI

article 9, 11, 12 or 16 of chapter 40 of Kansas Statutes
Annotated:s
(g) Wliaebility insurance® means insurancs oroviding

1
f

)
®

coverage for legal liability of a2 municipality pursuanc to t
Kansas tort claims act and amendments theretos

(h) %Municipality¥ means any county, township, city, school



district or other political or taxing subdivision of this states

(1) ¥Rating organizationt means a corpsration, an
unincorporated association, & partnership or an individual
licensed pursuant to K.S.A. 40-930 or KX.S.A. 40-1114, or both

sections, to make rates for liability insurances
(j) W“Self-insurer' means a municipality that has gualified
as a self-insurer pursuant to section 13.
New Sec. 2. A policy of liability insurance angrovad

commissioner and issued by an insurer duly authorized to transact

o]

pusiness iIin this state in which the limit of the insurer’s

ct

liability is not less than twenty-five thousand dollars (325,000)

[§)]

per occurrence, subject to not less than a seventy-Tiv thousand
dollar (s75,000) annual aggregate for all claims mags during the
policy period, shall be maintained in effecc 0} gach
municipality, unless such municipality is a self-insurer. Such
policy shall provide as a minimum coverage for claims mads during
the term of the policy which were incurred during the term of
such policy or during the prior term of a similar policy.

(a) Each 1insurer providing basic coverage shall within
thirty (30) days after the premium for the Dbasic coverage 1is
received Dby the insurer or within thirty (30) days from the
efrective date of this act, whichever 1s later, notify the
commissioner that such <coverage is or will be in effect. Such
notification shall be on a form approved by the commissioner and
shall include intormation identifying the liability policy issued
or to be issued, the neme of the municipality policy. the amount
of the annual premium, the inception and expiration dates of <the
coverage and such other information as the commissionar shall
require. A copy of the notice required py this subszction shall
be furnished the named insured.

(b)) In the event of termination of basic covarage b

1

cancellation, nonrenewal, expiration or otherwise by either ths

{

insurer or named insured, notice of such termination snall be

furnished by the insurer to the commissioner., Such notice shall

-y
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be provided no less than thirty (30) days prior to ths effzactive



date of any termination initiated by the insurer or within ten
(10) days arter the date coverags is terminated at tne request of
the named insured and shall include the name of the municipality
fTor whom basic coverage is terminated and the date basic coverage
will cease to be in effect. No basic coverage shall be
terminated by <cancellation or failurs to renew bv the insurer
unless such insurer provides a notice of termination as reguired
by this subsection.

(c) Any liability insurance policy issued, delivered or in

Tect in this state on and after the effective date of this act

Ft)

e
shall contain or Dbe endorsed to provide basic coverage as
required by subsection (a) of this section. WNotwithstandiny any
omitted or inconsistent language, any contract of liadility
insurance shall be construed to obligate the insurer to meet all
the mandatory requirements and obligations of this act.

(d) Every municipality that is a self-insurer shall pay the
surcharge levied by the commissionsr pursuant to ssction 4
directly to the commissionzr and snall furnisn to the
commissioner the 1nformation required in supbsection (a) of this
section.

Hew Sec. 3., (a) For the npurpose of paying damages Tor
personal injury, property damage or death Tor which a

municipality is liable pursuant to the Kansas tort claims act,

e

and amendments thereto, there 1is hereby established thes tor

o

claims fund. The fund shall be held in +frust in a s=2grejgate

W

¢

fund 1In the state treasury. IThe commissioner shall administer
the fund or contract for the administration of the fund with =an
insurance company authorized to do business in this state.

(b) The Tfund shall bs liable to pay: (1) Any amount due
Irom a judgment or settlement which is in excess of the bbasic

coverage liability of all 1liabl

=

(]

municipalities Tor any such
injury or death recoverable pursuant to the <Kansas tort claims
acts (2) reasonable and nscessary expenses for attorney’s fees
incurred in defending the fund against claims; (3) any amounts

expended Tfor reinsurance obtained to protect the best interests



oI the fund purchased Dby ths committes on surety bonds and
insurance pursuant to K.S.A. 75-4101% and (4) rzasonable and
necessary actuarial expenses incurred in administering the act.

(c) All amounts for which the fund is liable pursuant to

paragr

0]
0

h (1) of subsecticon (o) of this section shall ©ve paid
promptly and 1in full 1if less than one hundred fifty thousand
dollars ($150,000) or, ir one hundred fifty thousand dollars
($150,000) or more, by installment payments of one hundred Ifirty
thousand dollars (s150,000) per fiscal year, the rirst

b

[oN

installment to be paid within sixty (60) days after the fund

becomes liable and each subssgquent installment to Dbe paid
annually on the same date of the year the Tirst installment was

paid, until the claim has been paid in full., Any atforney”’s fe=ss

payable from such installment shall be simil
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(d) A municipality shall be deemed to nave gualified for

h

coverage under the fund: (1) On and after the effective date of

fte

this act if basic coverage is thesn in effects (2) subseguent to

the effrfective date of this act, at such time &as basic covarage

O

—insurer

[ ]

becomes efrectives or (3) wupon Qqualifying as a sel
pursuant to secticn 13.

New Seé. 4, (a) The commissioner shall levy an annual
premium surcharge on each municipality who has obtained Dbasic
coverage and upon each self-insurer for each fiscal ysar. Such

4

premium surcharge shall be an amount equal to a percentage of tns
annual premium paid by the municipality for the basic coverage
required to be maintained as a condition to coverages by the fund
oy section 2. The annual premiumn surcharge upon each self-insurer
shall be an amount equal tc 2 percentage oI the amount such
self-insurer would pay for basic coverage as calculated in

accordance with rating procedures approved by the commissioner.

The commissioner shall determine ti
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oplicable perceniage, not
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to excesd sixty~ITive percent (65%), t computing the
premium surcharge in each fiscal year. Such determination shall

be based upon actuarial principles and calculated to accunulate

4]

ar

approximately ten million dollars ($10,000,000) within a ten-y



period Tfollowing the effective date of this act. Such premium
surcharge shall not be less than forty percent (40%) of the
annual Dbasic coverage premium for any fiscal year until the fund
accumulates five million dollars (s5,000,000).

(b) In the case of a municipality whe is not a self-insurer,
the premium surcharge shall pe collected 1in addition to the
annual premium for the basic coverage oy the insurer and shall
not be subject to the provisions or K.53.A. 1978 Supp. 40-1113 and
K.5.A., 40-2801 et _seg., and K.5.A. 1978 Supp. 40-252., The amount
of the premium surcharge shall be shown separately on the policy
or an endorsement thereto and shall be specifically identified as
such. Such premium surcharge shall be due and payacle Dby the
insurer to the commissioner within thirty (30) days aftsr the
annual premium for the basic coverage is received by the insurer,
pbut in the event basic coverage is in effect at the time this act

becomes effective, such surcharge shall ©Dbe based upon the

unearned premium until policy expiration and annually therearfter
fWithin fifteen (15) days immediately followingy the effectivs date
of this act, the commissioner shall send to =each 1insursr
information necessary Tor their compliance with this subsection,

The certificate of authority of any insurer who fails to comply

[

with the provisions of this subsection shall bte suspendsd

pursuant to K.S.A. 1978 Supp. 40-222 until such iInsurer shall pay

o]

the annual premium surcharge due and payaltle to the commissioner.

[$)]

In the <case of a self-insurer, the premium surcharge shall be
collected in the manner prescribed in section 2.

(c) IT the fund exceeds the sum of ten million dollars
($s10,000,000) at the end of any fiscal year after the payment of
all claims' and expenses, the commissioner shall reducs the
surcharge 1in order to maintain the fund at an approximate level
of ten million dollars (s10,000,000).

New Sec. 5., Upon certification by the commissioner to the
director of accounts and reports that the fund is insufficient to
pay an amount for which the fund is liable, the director shall

transrfer an amount equal to such insurficiency from the stat

(O]



general fund to the fund and the amount to be transferred is
hereby appropriated for the fiscal year in which sucn amount 1is

required to ©be transferred. Each amount transferrad from the

Lo 1Y

state general fund to the rfund shall constitute a dsdt o the
fund from the date transferred until repaid to the state general
fund. An amount equal to such debt shall be ftransferred to the
state general Tund in the fiscal vear following ths fiscal vear

in which tne transfsr 1is mad in amounts such that an

[V}

insufficiency of the fund is not created, and if ths full amount
to be paid to the state general fund is not so transferred in one
payment, the director of accounts and reports shall continue to

transfer amounts not more freguently than one time per month

€3]

until the full amount has been transferred toc the state general
fund. The commissioner shall levy the maximum premium surcharge
authorized by section 4 in any fiscal year in which the 7fund 1is
indebted to the state general fund.

The provisions of this saction shall expire on July |, 1984.

New Sec. ¢. The pooled money investment board may invest
and reinvest moneys in the fund in obligations of the United
States of America or obligations the principal and intesrsst of
whicn are guaranteed by the United States of America or iIn
interest bearing time deposits in any commercial bank or trust
company located in Kansas, or, if the poard detarmines that it is
impossible to deposit such moneys in such time deposits, 1in
repurchase Jreements of lzss then thirty (30) dsys” Jduration
with a Kansas bank for direct obligations of, or obligations that
are insured as to principal and interest by, the United States
government or any agency thereof. Any income or interest =sarned
by such investments shall be credited to the rund.

New Sec. 7. Except for investment purposes, all payments
from the fund shall be upon warrants of the director or accounts
and reports 1ssued pursuant to voucners approvad o)% the

commi ssioner and, with respect to claim payments, accompanisd by

8

(1) a certified copy of a final judgment against a mnunicipality

for which the fund is liablej or (2) a2 certified cocy of a court



approved settlement against a municipality for which the fund is
liable, For investment purnocses amounts snall be paid from the
fund upon vocuchers approved by the chairperson o¢f the pooled
money investment board.

New Sec. 8. The insurer of a municipality or self-insurer
shall be liaple only for the first twenty-five thousand dollars
($25,000) of a claim for personal injury, property damage or
death for which a municipality is liable pursuant to the Xansas
tort «claims act, subject to an annual aggrejate of ssventy-rive
thousand dollars ($75,000) Tfor all such claims against the
municipality pursuant to the Kansas tcrt claims act. Howsver, if
any liability 1insurance in excess of such amounts is applicable
to any claim or would be applicable in the absence of this act,
any payments from the fund shall be excess over such amounts
paid, payable or that would have besn payable in the absence of
this act.

New Sec, 9., (&) (1) In any action filed in this state for
personal injury, property damage or death for which a

1

municipality may be liable pursuant tc the Kaensas tort claims
act, the plaintiff shall serve a cony of the petiticn upon the

commissioner by registered mail within ten (10) days from rilin

O

the same, and if such service is not made the fund shnzall not be
liable Tor any amount due from a judgment or a settlemsnt nor, in
sucnh case, shall the municioalitiy or the nunicipality’/s insurer

=

pe liable for such amount that, if such service had been nade,
would have been paid by ths funds (2) in any such action filed
outside orf this state a municipelity shall notify the
commissioner, as socon as it 1s reasonably practicable, that such
summons or petition has been filed.

(b) Such action shall be derended by the insursr or the
self—-insurer, but If the commissioner pelisves it to be in the

“~=

best 1interests of the fund, the commissioner may employ
independent counsel to represent the interests of the fund., The
cost of employing such counsel shall be paid frem the fund,

New Sec., 0. #hen the insurer of a municipality coversd oV



the fund has agreed to settle its liability on a claim against
its insured or when the seslf-insurer has agreed to settle
liability on a cleim and the claimant’s demand is in an amount in
excess of such settlement, or where it would otherwise be in the

best interest of the fund, the claimant and the commissioner may

negotiate on an amount to be paid from the Tund, The
commissioner may employ independent counsel fo reprasent the
interest of tne fund in any such negotiations. In the event the

claimant and the commissioner agree upon an amount the TIollowing
rocedure shall be Tfollowed:

(a) A petition shall be filed by the claimant with the court
in which the action is pending against the municipality, or if

none is pending, in a court of appropriate jurisdiction, for

1

approval of the agreement Dbetween the claimant and the
commi ssioner.

(b) The court shall set such petition for hearing as scon as
the court’s calendar permits, and notice of the tims, dats and
place of hearing shall be given to the claimant, the govarning

pody of the municipality, and tc the commissioner.

(c) At such hearing the court shall approve the proposed

n
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tlement if the court finds it to be valid, Jjust and eguitable,

(d) In the event +the settlsment 1s not aporoved, the
procedure set forth in section 11 shall be followed.

new Sec. li1. (&) In any claim in which the insurer of a
municipality covered by the fund has agreec to settls its

liability on a claim against its insured or when the sslri-insursr
has agreed to settle liability on a «claim and the claimant’s
demand is in an amount in exczss of such settlement, to which the
commissioner does not agree, an action must be commenced by the

EN
¥
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claimant against the municipality in a court of avcorooria

2
ol

Jurisdiction for such damages as are rezasonzble in the prenises.
If an action is already pending against the mnunicipalizy, the
pending action shall be conducted in all respscts &s if the

insurer or sslrf-insurer had not agreed to settle.

(b) Any such action against a municipality covered by the



fund shall be defended by the insurer or self-insurer in all
respects as if the insurer or self-insurer nad not agrees: to

settle 1ts 1liapility. The insurer or self-insursr shall be

[0
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seimoursed from the fund Ior the costs of such defens
after the settlement agreement was reached, including a
reasonable attorney’s Tfeej3 except that 1f the Iinsurer or
selr~-insurer settles the claim for an amcunt less than
twenty-five thousand dollars ($25,07207, the insurer or
selr-insurer shall be responsible for all defense costs until the
insurer’s or self-insurer’s +total combined payments equal
twenty-five thousand dollars ($25,000) with respect to such
claim, and neither the municipality, unless such municipality is
a self-insurer, or the fund shall be obligated to pay the
difference between such settlement and twenty-fivse thousand
dollars ($25,000). The commissicner is authorized to =employ
independent counsel 1In any such action against a municipality
covered by the fund.

(c) In any such action the municipality against whom claim
is made shall Dbe obligated to attend hearings and trials, as
necessary, and to give evidence,

(d) The costs of the action shall be assessed against the
fund 1f the recovery is in excess of the amount offsred by the
commissioner to settle the case and against the claimant 1f the
recovery is less than such amount.

New Sec. 12, (a) Any action Tor personal injury, property
damage or death for which a municipality may be liacle pursuant
to the Kansas tort claims act shall be maintained against such
municipality. Ho claimant shall have any right of action
directly against the fund. No claimant shall have any right of
action under this act directly against an insurer.

(b) Evidences that a portion of any verdict would e payacle
from 1insurance or the Tund shall be inadmissible in any such
action.

(c) Hothing herein shall bs construed to impcse any

liability in the fund in excess of that specificeally providesd for



herein for negligent Tailure to settle a claim or for failure to
settle a claim in good faith.

(d) The fund shall have no obligations whatsoever for
payment for punitive damages.

(e) Any action for damages or for approval of a sesttlement
as set forth in sections 9, 10 or 11 shall be brought in a court
of appropriate jurisdiction and venue,

New Sec. 13. (a) Any municipality may qualify as a

P

self—-insurer by obtaining a certificate of self-insurance Ifrom
the commissioner. Upon application of any such municipnality, on
a form prescribed by the commfssioner, the commissioner may issue
a certificate of self-insurance if the commissioner is satisfied
that the applicant is possessed and will continue to be possessad
of ability +to pay any judgment for which liakbility exists equal
to the amount of basic coverage required of a8 municipality. In
making such determination the commissioner shall consider (1) the
financial condition of the applicant, (2) the procedures adopted
and followed by the applicant to process and handle claims and
potential claims, (3) the amount zand liquidity of assets ressrvad

1 aims and (4) any
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for the settlement of claims or potenti
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—-insurances may
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cate
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other relevant factors. The certif s
contain reasonable conditions prescribed by the commissioner.

Upon not less than five (5) days’ notice and a hearing pursuant

1)

L

to such notice, the commissioner may cancel a2 certificats of

—

()

self-insurance upon reasonable grounds therefor. rfalilure t

6]
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any judgment for which the self-insurer is liable pursuant to the
Kansas tort claims act , the failure to comply with any provision
of this act or the failure to comply with ny conditions
contained 1n the certificate of self—-insurance shall be
reasonable grounds for the cancellation of such certificate of

self-insurance.

h

(b) Any municipality who holds a certificate of
self-insurance shall pay the applicable surcharge set Torth in
section 2.

New Sec. 14. The commissioner shall prescribe such rules



and regulations as may be dssmed nscessary to carry out the
purposes of this act.

New Sec, 15, This act shall be known and may ©obe citaed 2as
the tort claims coverage fund act.

Sec. 16. This act shall take effect and be in force from

and after its publication in the statute book,




