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Date
MINUTES OF THE _HOUSE __ COMMITTEE ON ASSESSMENT AND TAXATION
The meeting was called to order by Representative Jim Bradg}rlzirperson at
- 9:00 am#xwx on _March 15 19_83in room _313-S __ of the Capitol.

All members were present excepik

Committee staff present:

Wayne Morris, Research Department

Tom Severn, Research Department

Don Hayward, Revisor of Statutes' Office
Nancy Wolff, Secretary to the Committee

Conferees appearing before the committee:

Richard D. Smith, Wichita, President, KIQGA

Jim Cast, Wichita, Manager, Peat, Marwick & Mitchell, CPA's

Representative Keith Farrar

Bernard Nordling, S. W. Kansas Royalty Owners Association

John Bower, former state legislator and royalty owner

Jerry Marcus, Beredco Inc.

Dennis Woolman, Vice-President, Mackie—Clemens Fuel Company

David Utermoehlen, President, Alternate Fuels Inc.

George M. Barberich, Vice-President, Alternate Fuels Inc.

Ron Pommier, Bills Coal Company, Inc.

Carlos Buckelew, Plant Manager, Lone Star Industries, Inc.

Tom McKinney, Victor Division of General Portland, Inc.

Representative Harold Guldner

Barney Sullivan, Wichita Petroleum Accountants

M. D. Keener, Manager, Independent Salt Company of Kanopolis

Gerald Rohlfsen, Profit Center Manager, Cargill Salt

Eugene C. Duffy, Vice-President & General Manager, Carey Salt

Ronald J. Nugent, Vice-President & General Manager, American Salt

Representative Richard Harper \

R. D. Randall, General Counsel for Petroleum, Inc.

Ed Hughes, Consolidated Oilwell Services

Bernard Dick, Executive Vice-Presdient, GEO Churchill, Inc., Chanute

J. M. Boyd, Plant Manager, Vulcan Materials Company, Wichita

Don Bowman, Codell, Kansas

Joe Strong, President, Strong's Inc.

Eldon Phares, Royalty owner, Benton, Kansas

John V. Glades, Royalty owner, former state senator, Yates Center

Pete McGill, Legislative Policy Group

Robert A. Anderson, Gas Service Co., Oklahoma-Kansas 0il & Gas Association
Kansas—Nebraska Natural Gas Co., Inc.

The meeting was called to order by the Chairman.

Hearings were held on Senate Bill 267 which is the Severance Tax legislation.

Richard D. Smith, President of Kansas Independent 0il and Gas Association, appeared
briefly to reply to questions from the Committee.

Jim Cast, Peat Marwick & Mitchell, CPA's, appeared as an opponent to Senate Bill 267.
(Attachment I)

Representative Keith Farrar, appeared in opposition to Senate Bill 267. (Attachment II)

Bernard Nordling, representing the Southwest Kansas Royalty Owners Association, appeared
in opposition to Semate Bill 267. (Attachment IIT)

John Bower, former state legislator and royalty owner, appeared to speak against Senate
Bill 267. (Attachment IV)

Jerry Marcus, Beredco, Inc., a rotary drilling contractor, appeared to oppose Senate
Bill 267.__(Attachment V)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of 3
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Dennis G. Woolman, Vice~President of the Mackie-Clemens Fueld Company, appeared in
opposition to the severance tax. (Attachment VI)

David Utermoehlen, President of Alternate Fuels, Inc., a coal production company,
appeared to oppose Senate Bill 267.

George M. Barberich, Vice-President of Alternate Fuels, Inc., also appeared in opposi-~
tion to Senate Bill 267. Attachment VII)

Ron Pommier, Bill's Coal Company, Inc., appeared to echo the comments of the previous
three conferees, and presented written testimony in opposition to the severance tax on coal.
(Attachment VIII)

Carlos Buckelew, Plant Manager for Lone Star Industries, Inc., a cement and construction
materials company, appeared to oppose the proposed severance tax on coal. (Attachment IX)

Tom McKinney, Victor Division of General Portland, Inc., appeared to speak against
the imposition of a severance tax on coal. (Attachment X)

Representative Harold Guldner of the 122nd District, appeared to oppose Senate Bill 267.
(Attachment XI)

Barney Sullivan, Wichita Petroleum Accountants, appeared in opposition to Senate Bill
267.

M. D. Keener, Manager of Independent Salt Company, Kanopolis, Kansas, appeared to oppose
the inclusion of salt under the provisions of Senate Bill 267. (Attachment XII)

Gerald 0. Rohlfsen, Profit Center Manager, Cargill Salt, appeared in opposition to the
severance tax on salt produced in Kansas. (Attachment XIII)

Eugene C. Duffy, Vice-~President and General Manager of Carey Salt Division of Processed
Minerals, Inc., of Hutchinson, appeared in opposition to Senate Bill 267. (Attachment XIV)

Ronald J. Nugent, Vice~President and General Manager of American Salt Company, Kansas
City, appeared to oppose the inclusion of salt in Senate Bill 267. (Attachment XV)

Representative Richard Harper, representing the 1lth District, appeared to oppose Senate
Bill 267.

R. D. Randall, General Counsel for Petroleum, Inc., and Chairman of the KIOGA Legislative
Committee, appeared in opposition of any severance tax legislation. (Attachment XVI)

Ed Hughes, Consolidated Oilwell Services, appeared to speak against the severance tax
legislation.

Bernard Dick, Executive Vice-President, GEO Churchill, Inc., of Chanute, Kansas, appeared
to oppose Senate Bill 267. (Attachment XVII)

J. M. Boyd, Plant Manager, Wichita, Kansas Plant of Vulcan Materials Company, Chemicals
Division, appeared to oppose the concept of a minerals severance tax. (Attachment XVIII)

Don Bowman, an oil producer from Western Kansas, appeared to speak against severance tax
on oil (Attachment XIX)

Joe Strong, President of Strong's, Inc., appeared against any severance tax legislation
that would unduly tax the oil industry. _(Attachment XX)

Eldon Phares, a royalty owner from Benton, Kansas, appeared in opposition to Senate
Bill 267. (Attachment XXI)

John Glades, Yates Center, Kansas, a royalty owner, appeared as a concerned citizen who
opposes the severance tax._ (Attachment XXIT)

Pete McGill, representative of the Legislative Policy Group, appeared to oppose Senate
Bill 267.
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Robert A, Anderson, Gas Service Company, Oklahoma-Kansas 0il & Gas Association,
and Kansas-Nebraska Natural gas Co., Inc., appeared in opposition to the Severance Tax

Legislation.

Several conferees were in attendance, but time did not permit them to testify.
They did submit written testimony in opposition to Senate Bill 267. These were:

John W. Koepke, Associate Executive Director, Kansas Association of
School Boards; (Attachment XXIII)

Robert J. Dietterich, Ransom, Kansas; (Attachment XXV)

Ronald N. Gaches, Kansas Association of Commerce and Industry:
(Attachment XXVI)

Don Willoughby, Northern Natural Gas Company; (Attachment XXVII)

Paul E. Fleener, Director, Public Affairs Division, Kansas Farm Bureau;
(Attachment XXVIII)

Dr. John S. Shaw, Supt., U.S.D. 395, LaCrosse, Kansas; (Attachment XXIX).

The testimony of Charles Johns, Kansas-National Education Association, propo-
nent of the severance tax, was also distributed to the committee. (Attachment XXIV)

The meeting was adjourned.
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ATTACHMENT I
(3-15-83)

Certified Public Accountants

) ) 600 Fourth Financial Center
Peat, Marwick, Mitchell &Co. Wichita, Kansas 67202

316-267-8341

March 14, 1983

House Ccmmittee on Assessment & Taxation
State Capitol Building
Topeka, Kansas 66601

Members:

My name is Jim Cast. I am a CPA and serve as chairman of KIOGA's tax
committee. I am appearing today in opposition tc the proposed Kansas
severance tax on oil and gas. Today I would like to speak briefly to
two issues. My concern is that the proponents of this legislation have
continually overstated what they feel to be the economic impact of the
windfall profit tax exemption for stripper o0il which began as of Janu-
ary 1, 1983. In my opinion, the $100 million figure being used by the
proponents is more accurately calculated as follows:

Estimated stripper production subject to
exemption $ 1.09 billion

1982 windfall tax on above (1) 95.0 million

Less: estimated current refunds due to
application of 90% net income limi-

tation - 25% <Eﬁ;9) million
Total amount subject to exemption 71.00 million
Less: federal and state tax on reduced-

withholding ~ estimated at 50% 35.5 million
Net cash flow to Kansas oil industry $ 35.5 million

(1) Assumes $29.00 sales price and $20.50 adjusted base price.

The sales, adjusted base prices and net income limitation figures used

in the above calculations are representative of the typical oil and gas
producers which I represent. It is particularly important to recognize
that the reduced windfall profit tax withholding will not automatically
flow to the bottom line for Kansas producers. It is totally unrealistic
to assume that the $71,000,000 refund will not increase the total federal
and state tax liability of Xansas producers.

ATTACHMENT T
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I would also like to make one further illustration to emphasize my belief
that Kansas oil and gas producers cannot afford this tax. Specifically,
my calculations indicate that Kansas producers are now receiving $3.40
per barrel less than they were receiving in December 1980, even though
the stripper exemption has now taken effect.

In summary, I believe the proponents have grossly overstated the industry's
ability to pay this tax, specifically with respect to their estimate of the
cash that will be available to Kansas producers because of the removal of
the windfall profit tax on stripper oil beginning in 1983. Secondly, if
you do not feel that the tax was appropriate based on a net $32.40 per
barrel to the producer in 1980, how can you justify an increased tax bur-
den in 1983 when their actual cash flow is lower than it was in 19807

Thank you for this opportunity to present my views in opposition to the
proposed severance tax.
Very truly yours,
PEAT, MARWICK, MITCHELL & CO.
ames R, Cast, Partner

JRC:MLW



Certified Public Accountants

' ) 600 Fourth Financial Center
Peat, Marwick,Mitchell &Co. Wichita, Kansas 67202

316-267-8341

March 14, 1983

House Committee on Assessment & Taxation
State Capitol Building
Topeka, Kansas 66601

Members:

Supplement to Testimony in Opposition to
Kansas Severance Tax

I would also like to comment on the technical complexities of the proposed
severance tax bills. Tax legislation is by its very nature complex.

Take for example the Internal Revenue Code which now numbers over 6,000
pages, excluding the regulations. While I am totally opposed to any sev-
erance tax, it is clear to me that if in fact a tax must be enacted, it
must provide certain exemptions and credits to fairly allocate the tax
burden among those in the o0il and gas industry. Just as we have pro-
gressive income tax rates at.both the federal and state levels, it seems
only fair that we should provide exemptions and credits for those pro-
ducers operating the less marginal wells in our state. Likewise, a "flat
rate" credit system is not acceptable due to the widely varying ad valorem
taxes present across our state. If such a tax is necessary, then it must
be imposed in such a way as to take into account the varying levels of ad
valorem taxes and profitability of wells.

I am also concerned about the frequent comments I have overhead regarding
the ability of this industry to administer anything other than a "flat rate"
tax without exemptions and credits. Let me assure you that the provisions
for exemptions and credits currently being considered are clearly within
our administrative capabilities. The process of supplying the annual tax
statements to the purchasers is a good one. The purchasers, although few
in number, have the most capability for administering this process. They
have already handled much more significant problems in dealing with the
windfall profit tax and varying levels of crude oil pricing prior to de-
control.

In my opinion, the worst thing you could do would be to have a '"flat rate"
credit applied by the purchasers. The vast majority of the smaller oper-
ators in our state would have difficulty performing the reconciliation

work necessary to properly pay their tax under such a system. It is quite
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2

likely that underpayments would be unreported and, likewise, that over-
payments would never be claimed. By having the purchasers undertake this
task, you have by far the best chance of having the tax properly admin~
istered, the tax collected timely, and the least amount of reconciliation
at year end. It appears to me that under the proposed credit system the
vast majority of reconcilation differences would be in favor of the State
of Kansas when varying production levels failed to utilize the full credit
allowed when applied on the basis of 1/12 per month.

I remain opposed to any severance tax in Kansas primarily based on the
inability of the industry to handle such a financial burden at this time.
However, if you deem such a tax necessary, I urge you to leave the exemp-
tions and credits in place so that our industry can allocate the tax to
those most able to pay and further so that the tax can be administered

in the least costly manner to both the industry and the State of Kansas.

Very truly yours,
PEAT, MARWICK, MITCHELL & CO.

w £ 7

James R. Cast, Partner

JRC:MLW
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STATE OF KANSAS

KEITH FARRAR
REPRESENTATIVE, 124TH DISTRICT
STEVENS. GRANT, STANTON,
MORTON, HASKELL COUNTIES

STAR ROUTE
HUGOTON, KANSAS 67951

COMMITTEE ASSIGNMENTS

MEMBER: WAYS AND MEANS
JOINT COMMITTEE ON STATE BUILDING
CONSTRUCTION
INGURANCE

TOPEKA

HOUSE OF
REPRESENTATIVES
STATEMENT BY REP., KEITH FARRAR
ASSESSMENT AND TAXATION COMMITTEE

OPPOSITION TO SB 267

Mr. Chairman and members of the committee, I am sorry to say
there are legislators, especially those who do not have oil and
natural gas production in their districts, but who want to share in
the benefit of the distribution of the proposed tax, who.think this
Is a fair tax, since in their view, it is a tax someone else pays.

I represent the southwest corner of the state, which has some
oil, a lot of natural gas, irrigation, and a great livestock industry.

Now, let me tell you about the attitude of the people I represent
In western Kansas. A lot of them are the “someone elses” who will pay
the tax. We are located nearly 400 miles from Topeka, and to many of
these people, it seems the only time the legislature notices them, is
to try and take away their tax base,

Our average rainfall in western Kansas is between 15" and 177,
(that is close to the definition of a desert). My Constituents do not
have the availability of water sports, such as boating,,skiing and
fishing without driving 150 miles or more. They have been helping to
pay for those beautiful lakes in the eastern half of the state, with-
out much benefit,

w ATTACHMENT ITI
(3-15-83)
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I think you can understand why western Kansas taxpayers dare
concerned about the proposed severance tax. It looks like here again
goes more of our tax resources to Topeka and we will not receive any
benefit,

Two years ago a legislative committee looked into the back-
ground of the use of Industrial Revenue Ronds in Kansas. The figures
are being updated, but showed a loss of approximately 2 billion dollars
to the ad valorem tax base since 1961, these properties were off the
tax rolls, which means that the state, through the school finance
formula subsidized the revenue bond property, and rewarded those school
districts that had Industrial Revenue Bond property off the tax rolls,
since they appeared poorer than they actually were. The urban school
districts fared better than most, since Sedawick, Wyandotte and Johnson
Counties had nearly one half of all the industrial revenue bonds issued
since 1961, Wichita has the distinction of the largest single bond
issue - Boeing Aircraft for 112 million dollars in 1979, We know jobs
were created but, my people question, why is it fair for urban areas
and others to lower their tax base with industrial revenue bonds exempt
from county ad valorem taxes then get tax dollars for education from
the proposed severance tax from other areas of the state?

According to information provided by the KDED pertaining to “IRBs”
issued in Kansas 1961 to 1981 and published June 1982, Wyandotte County
had 195 million dollars off the tax rolls, Johnson County had 273 million
off the tax rolls and Sedgwick County had 673 million dollars off the
property tax rolls., The state total was 2 billion, 704 million, 956
thousand dollars.
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[ think you might benefit by reading an Editorial from the
“Southwest Kansas Irrigator*back in 1981. He compares the oil and gas

valuation in the 39th Senatorial District to valuation off the tax
rolls in Wichita., Valuation from oil and gas totaled right at 600 million
dollars and surely looks like a plum worth picking.” The Editor used
figures available at that time to point out that Wichita alone had almost
enough exemptions from the tax rolls to buy most of the wells in the
39th District, which are not tax exempt. Further, it was pointed out
in reference to Wichita “No wonder they got state aid in 1981 totaling
$49,869.,477 in the Sedgwick County schools.” He quotes a figure of
5 billion dollars exempted statewide. I am not sure where that figure
came from but his point is the same - "it's time that equalization
became more equal; that’'s all.”

Another point to remember, any home, business, church, school, etc.
using Kansas natural gas or LPG to heat with, or use in the process to
produce a product for sale will pay more. I am sure most of you know
people pay taxes - business will pass their cost on in order to make
a profit, if there is no profit, pretty soon there is no business and
needless to say, no jobs either.

This is the first time the legislature has considered a severance
tax that included the royalty owners and I believe you should consider
that action very carefully. I am sure that someone has said it is not
right to tax only 7/8 of the production, after all the royalty owner
doesn‘t have any expense.

I would point out that there is quite a difference in what the
//8 represents and the 1/8 royalty interest represents, The royalty
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owner owns all 100% of the minerals while in the ground and the oil

or gas producer owns the product when it is severed from the earth, and
usually pays the rovalty owner for 1/8th of the proceeds of the sale

of the product. The royalty owner has a property right to the minerals
in place, while in the ground, and has paid for the right to own 100%
of those minerals, That property right is sold, just like the property
right for the surface of the land, a home, hotel or other business. If
you include royalty owners in a severance tax which reduces the value
of his mineral interest, what is to keep the legislature from taxing,
at the same rate, the income to a landlord from property he rents to
someone else, farmland, a home, hotel or a business property?

Now back to my final reasons why I appear against the proposed
severance tax.

I like to think that over all, the Kansas legislature in respond-
ing to the needs of Kansas citizens has tried to use the user pay
concept in taxation, however with the proposed severance tax we are
singling out one industry to help offset rising property taxes. What
industry will be next?

Remember, someone had to take a chance with their money to dis-
cover natural gas and oil in this state and we have all shared in some
manner from that golden egg, directly or indirectly. In my area, it
provided cheap fuel to run an irrigation engine and help hold our
taxes down, Without irrigation, much of my districts farm land is
summer fallowed, in other words we only raise a crop at best every
two yedrs. The rest of the state has benefitted by having lower prices
for electricity - heating their homes and factories. By passing this
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bill, we will slow development of new production in Kansas and
become more dependent on sources outside our state. I would rather
have money spent in Kansas providing Kansas jobs in searching for
more oil and gas than seeing it shifted elsewhere.

The money spent in Kansas on drilling for more oil and gas is
a welcome addition to the states economy. With increased drilling
comes the discovery of more oil and gas which also adds to our

economy. We should encourage the 0il and gas industry, not discourage
it.



SOUTHWEST KANSAS IRRIGATOR

_Opinion

chhzta Exemptions Could Buy Our Wells

Edltonal by John McVey
Severance tax may not be an issue direct-
ly related to groundwater use or the price of
a bushel of milo. For this we apologize, to
readers who feel that severance tax would

"have no impact on the farmer. As most of

our readers surely realize how big an im-
pact severance tax would have on
agriculture in Kansas, and every other

e ,.aspect of the economy of oil and gas produc-
.| ‘ing areas of the state, we felt that this was
| an appropriate subject for an editorial.

Information from the Kansas Legislative

! Research Department reveals that the 39th

Senatorial district, represented by Senator
‘LeRoy Hayden’ of Satanta has natural gas
~valuation of $523,725,297, and oil valuation
-of $74,237, 765, for fotal oil and gas valua-

““tions of in excess of $600,000,000. This surely -
| -Yooks like a plum worthy of rapid plucking,
"to people in the some other parts of the
fstate But they overlook the fact that over
“five billioh dollars worth of property in Kan- -
“sas is exempt from ‘taxation, through in-
| ‘dustrial revenue bonds! A huge chunk of
1. property, comparable to a large portlon of
 the petroleum in the 39th district, is locked
. up in Wichita, completely safe from the tax .
zcollectors in the “mdustnal revenue bond” :

3strongb0x

. Not much éan be done about this, since

state law prov1des for industrial revenue

bonds: The theory is that, if industries are
encouraged in -this manner, people will
come to work for the industries and will, in
turn, pay enough taxes to offset the tax ex-
’amptlons en;oyed by the compames

Whether it actually works out that way is a
good question. In the light of current infla-
tion and higher interest rates, thousands of
employees cannot buy homes and other pro-
perty that, in different times than these,
would have gone on the tax rolls in the cities
and counties issuing the industrial revenue
bonds.

Regardless of the value to the city and
county getting the benefit of the ad valorem
tax-exempt industry, these whale-sized ex-
emptions create a gaping hole in the tax
structure of the state. Among other effects,
the concentration of tax-exempt property in

" places like Wichita distorts the school

equalization formula. While western Kan-

~ sas, on the one hand, gets little or no state
aid for schools, because our oil and gas
. wealth is NOT tax exempt, Wichita alone

has enough exemptions to buy most of the

‘wells in the 39th district. In Wichita since
11963, $474,568,500 in industrial revenue
bonds have been issued. With six excep- -
tions, ameunting to payments totalling ap- .
- proxrmately $10,000 in 10.years, no taxes, no
) payments in lieu of taxes, and noservice fee

payments were reqmred of Wichita in-
dustries for which industrial revenue bonds

‘were issued between 1963 and 1973. But'42 -
industries founded in that time paid no ad -
valorem taxes at all, and are still required
to pay no taxes. For Wichita industries for
which IR bonds were issued after 1973, it is.
‘a different story. Only about half of these -
including hospitals and other. pubhc -
facilities, paid nothing. But only -about ;-
$117,737 has been paid, in - fees and?, foe”

“help everybody out. This means still more |
" money from the petroleum industry in

; equal that’s all.

payments in lieu of taxes, on $474 568,500
worth of property in almost 20years. A ratio
of about one tax dollar for every $5,000
worth of property. If our houses in western
Kansas were taxed at that rate, we would
pay the taxes on one for what it would take
to buy a carton of cigarettes. At that rate,
you couldn’t pay the eraser bill. in the
Wichita public schools. No wonder they got
state aid in 1981 totalling $49,869, 477 in the

Sedgwick County schools!

How much aid does the so-called equahza
tion formula provide for western Kansas
public schools? Again taking ;the 39th
district as an example, here s how 1t stacks
up:

Greeley County 0. Hamllton County 0
Kearny County: 0. Finney County:
$3,928,591. Stanton County: 0, Grant Coun-
ty: 0. Morton: County $243674 Stevens

-County: 0.

Quite a parade of zeroes, when i k’eom@
getting state money, isn’t m e ‘
~ Now Carlin wants to use,severanee tax to

western Kansas, and more zeroes from'the

_pockets of rich Wichita industries. We don’t

‘mean to pick on Wichifa. The roughly 500

‘million dollars in exempted property in +
‘Wichita is a-drop i

in the bucket compared

with the FIVE BILLION DOLLARS exemp-

ted statewide! - :
It's time that equahzatlon became more




STATEMENT OF
BERNARD E. NORDLING, EXECUTIVE SECRETARY
SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION
Hugoton, Kansas 67951

March 15, 1983

To the Honorable Members of the House Committee
on Assessment and Taxation:

My name is Bernard E. Nordling of Hugoton. I am
Executive Secretary of the Southwest Kansas Royalty Owners Associa-
tion. Our Association was formed in 1948 for the primary purpose
of protecting the rights of landowners in the Hugoton Gas Field.

We presently have slightly over 2,100 landowner members.

I am appearing before your Honorable Committee on
behalf of Association members and Kansas royalty owners in opposition
to Substitute for Senate Bill No. 267 imposing an eight per cent
severance tax on oil, gas, salt and coal production.

Several severance tax bills have been introduced in
this legislative session, all of which, to my knowledge, originally
exempted royalty owners from the tax with the eﬁception of Senate
Bill No. 171. Substitute for Senate Bill No; 267, as recommended by
Senate Committee on Assessment and Taxation, aléo exempted royalty
owners when it reached the Senate floor last week for debate. By
Senate action, royalty owners were included in the substitute bill.

First, we feel we must clarify our position as royalty

owners with relation to the lessee-producers.

- ATTACHMENT III
(3-15-83)
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We certainly are not here to "defend" the oil and gas
industry because as we have learned many times over the yéars,
they are quite capable of taking care of themselves. In fact, there
are several bills presently éending before the legislature in which
we have taken an opposite position.

A perfect example is the deep horizons bill in which
we are seeking to shift the burden of proof to force the major oil
and gas companies operating in the Hﬁgoton Gas Field to develop
the deeper horizons underlying the two and a half million acres
in the Kansas portion of the Hugoton Gas Field.

One of the early objectives of our Association, formed
in 1948, was to fight a severance tax. We have maintained that
position thioughout the years.

The Association has and still remains opposed to a
severance tax for a number of reasons, most of which will be or
have been mentioned by opponents of the severance tax in their
testimony today. Among other things, we feel the tax imposed is
excessive and singles out a particular industry to be taxed more
than its fair éhare of the tax burden of the state. Also, there
is no such thing as a "free lunch" and the Kansas consumers will
ultimately pay the tax.

Our main concern today is the inclusion of royalty
owﬁers in tﬁe bill. We strongly feel the reason royalty owners are
presentljvincluded in the substitute bill is because of pressure
by oil and gas industry lobbyists to include them. Several

representatives from the industry so testified before the Senate

Commlttee on Assessment and Taxation.
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Before this committee takes action to include royalty
owners, we respectfully submit that serious consideration should be
given to the large number of small oil and gaé royalty‘owners in the
state who will be affected by the bill. Attached to my statement
is testimony given by myself and L. F. Stanley on behalf of the
Southwest Kansas Royalty Owners Associétion before the Subcommittee
on Taxation and Debt Management of the Senate Committee on Finance
in Great Bend, Kansas, on May 23, 1980. We testified that in 1980,
there were over 215,000 oil royalty owners in Kansés receiving
royalties from 47,000 oil wells. This number does not include gas
royalty owners or coal and salt royalty ownefs. Of these 215,000
oil royalty owners, slightly over 142,000 were Kansas residents. It
is fair to assumé that many of those Kansas royalty owners are
elderly persons receiving social security benefits and depend on
0oil royalty income to supplement their social security benefits.

We feel strongly that Substitute for Senate Bill No. 267 should be
~amended to specifically exempt royalty ownérs from the severance
tax.

While our Association is categorically against‘any form
of state sevérance tax, nevertheless, we feel we must address the
issue of the constitutionality of excluding royalty owners from
any severance tax bill.

We submit that to include gas royalty owners in a
severance.tax bill would make the bill unconstitutional. Under
the provisions of the gas royalty clause of an oil and gas lease,
the instant the gas is severed from the surface, the entire

ownership of the gas is in the lessee. The best proof of this
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fact is that it is necessary for irrigation farmers to purchase
natural gas at the wellhead to fuel irrigation engines even though
they may receive gas royalties from the gas well to which they are
connected.

This fact of lessee ownership of gas is confirmed in

Mobil 0il Corporation v. Federal Power Commission, 463 F. 24 256

(D.C. Cir. 1972), cert. den 406 U. S. 976, 32 L E4d. 2d 676, 92

S. Ct. 2409 and J. M. Huber Corporation v. Denman, 367 F. 24 104

(5th Cir. 1966).

The Mobil v. FPC decision quotes from the Huber case

in a footnote as follows:

"See 367 F2d at 113-114:

(The lessors make) the very simple, yet profound,
contention that there can be no 'sale' of gas by
royalty owners since they have no gas to sell.
And this seems to be true as a matter of oil and
gas law, whether based on the ownership-in-place
concept followed by Texas and others or on non-
ownership theories of other jurisdictions. For
all agree that as the gas leaves the well-mouth,
the entire ownership of the gas is in the lessee,
none being reserved in the lessor." (Emphasis ours)

The o0il royalty clause of an oil and gas lease is
different. The royalty may be paid in kind, at the lessee's option.

There is a general misconception of paymeht of 0il and
gas royalties.under an oil and gas lease.- - 0il or gas royalty is

simply compensation for the use of the lessor's land by the lessee
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in its exploration and development of the land for oil or gas.
Gas royalty can be considered as cash rent while oil royalty can

be considered as crop rent.

Thank you for this opportunity to be heard.

W’

B. E. Nordling,

Executive . Secretary

SOUTHWEST KANSAS ROYALTY
OWNERS ASSOCIATION

ecé?ﬁlly ;yQMiFEed,
/;?};;%67LK§456221~)~é§:
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STATEMENT OF
- BERNARD E. NORDLING, EXECUTIVE SECRETARY
SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION
HUGOTON, KANSAS 67951

May 23, 1980

To the Honorable Members of the Subcommittee on Taxation
and Debt Management of the Senate Committee on Finance,
United States Senate.

INTRODUCTION

Gentlemen:
My name is Bernafd E. Nordling of Hugoton. I am Executive
Secretary of the Southwest Kansas Royalty Owners Association. I
am appearing on behalf'of our Association to report on the impact
of the windfall profit tax on royalty owners and to support S.
2521, providing for more equitable treatment of royalty owners

under the WPT bill.

BACKGROUND INFORMATION

Our Association is a non-profit Kansas corporation,
organized in 1948. We have a paid-up membership of over 2,000
members. Our membership is limited to landowners owning mineral

interests in the Kansas portion of the Hugoton Field - lessors

under oil and gas leases as distinguished from oil and gas lessees,

producers, operators, or working interest owners. While membership

in our organization is voluntary, our members own mineral interests
in approximately 1,200,000 acres, not quite half of the producing

acreage in the Hugoton Field.
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SWKROA HAS VOICED OPPOSITION TO WINDFALL PROFIT TAX

For several months, our Association has expressed opposi-
tion to-H.R. 3919. On January 16; 1980, the SWKROA Board of
Directors adopted a resolution sétting forth the reasons for
opposing the tax. A copy of the resolution is attached, marked
Exhibit "A," and made a part of this statement by reference.

The resolution was mailed to all members of Congress énd
to the President of the United States. We requested comments and
help in opposing the bill or exempting royalty owneré. Disappoint-
ingly, less than 10% of the Congressmen responded as did the White
House. Little encouragement was given on exempting royalty owners
~from the oil tax. Even more disturbing was the failure on the
part of some Congressmen to recognize the difference between a
producer and- a royélty owner.

The most encouraging note is the sﬁrong stand Kansas
Senator Bob Dole has taken to exempt royalty owners from thé
-windfall prbfit tax. Recognizing that royalty,owners were unjustly
treated under the tax, he attempted to remedy this inequity but
without success. | | ‘

In further recognition of the plight of the royalty
owners, on the day President Carter signed the windfall profit»tax
bill into law, Senator Dole, with Oklahoma Senator David L.

Boren, Kansas Senator Nancy Kassebaum, and seven other colleaques

introduced a new bill, S. 2521, to entirely exempt small royalty
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owners from the windfall profit tax up to 10 barrels per day of
royalty interest. I will speak to the merits of this bill later

-

"in my statement.

OIL. PRODUCTION IN KANSAS IN 1979

According to the Kansas Geological Survey, there‘weré
56,921,000 barrels of oil'produced in Kansas in 1979 from
approximately 43,500 oil wells. Of these wells, 41,000 to 41,500
wells are in the "stripper" well category, producing less than 10
barrels of oil per day. Last year, Kansas ranked 7th nationwide

" in oil production.

NUMBER‘OF OIL ROYALTY OWNERS IN KANSAS

In the past few days, we have conducted a survey to
determine the approximate number of oil royalty aners in Kansas.
The survey was conducted by contacting pfimary first purchasers of
domestic 0il production. A sufficient number of first purchasers
were contacted to obtain a fairly accurate projection of the
number of royalty owners receiving royalties from oil prodﬁcfion
in Kansas. Our projected total is 215,543 royalty<6wneré. |

Of these 215,543 royalty owners, approximately 66%, or
slightly over 142,000, are Kansas residents while the remaining

| 73,000 foyalty owners live in other states throughout the country.
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"THE TAX IS INEQUITABLE AND UNFAIR TO ROYALTY OWNERS

The oil tax is inequitable and unfair to royalty owners
for the reason they must pay the tax on the same basis as major
0il companies. Under the WPT law, royalty owners are payingvat a

70% tax rate on upper and lower tier oil. They pay at a tax rate

of 60% for stripper oil and 30% for néwly discovered oil, incremental
tertiary oil, and heavy 0il. These are at the same rates paid by

the major oil companies, being some of the largest corporations in
the world. On the pther hand, inde?endent producefs are taxed at

a reduced rate of 50% on the first 1,000 barrels per day bn pro-
duction of lower tier and upper tier oil and at a reduced rate of

30% on stripper well oil and National Petroleum Reserve oil.

There is no justification for this arbitrary and unfair treatment

of royalty owners.

The oil tax paid by royalﬁy ownéfs is‘confiscatory in
nature. O0il is a wasting nonreplaceable natural resource. As
each oil field is exhausted, the landowner-royalty owner will have
a valueless capital asset in a specific location, whereas the oilv
producers can move to new locations for exploration and develop-

ment of new oil and gas fields.
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CONSUMERS WILL ULTIMATELY PAY THE TAX

While the theory behind the tax is to use revenues
raised for income tax reductions,’low income tax assistance and
energy and transportation.programs, the obvious end result of
the ﬁax will be that the consumer will pay the tax as a "pass-on" by
the producers. In other words, the tax.will‘logically be passed on
by the major éil companies and independent producers to the
consumers,vthus éausing double taxation for the royalty owners, who
are consumers but who héve no available means to pass on theirb
portion of the tax.

THE WINDFALL PROFIT TAX RESULTS IN REDUCED INCOME
TO ROYALTY OWNERS

. Many of the 142,000 Kansas oil royaity owners are elderly'
persons.réceiving social security benefits; According to informa-
tion furnished by the Social Security offices, there are a total
of 372,317 persons in Kansas receiving social security benefits
as of this date. The classification of such persons isvas follows:

Number of

Age Group | , “Persons
Under 65,jears of age _‘ . 96,923
Between ages of 65 and 71, |

inclusive 112,988
Pefsons 72 years of age and over 162,406

Total persons in Kansas
receiving social security ‘
benefits 372,317
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It is fair to assume that many of these persons depend
' on.oil royalty income to supplement their social security benefits.
It has been a éhock to many retired royalty owners to have their
royalty income reduced by as much as 35% from the windfall profit
tax. For example, a widow in Stevens County received her royalty
check last month. The gross royalty of $139.00 was reduced by
$48.40 in windfall profiﬁ tax, or by 35%! Another social security '
recipient received gross monthly royalty of $118.23, with a reduction
‘of windfall profit tax of $40.47, or a 34.2% réduction of her .
‘monthly income.

It seems rather strange for the federal government to
take this money away from such individuals and then, under the
revenue provisions of the WPT law, give a portion of the tax
revenue back to them in the form of income tax reductions and low

income assistance!

MISLEADING INFORMATION ABOUT THE WINDFALL PROFIT TAX

It is my understanding that-aside from the SWKROA, few
royalty owners throughout the United States let their opposition
to the WPT be known to members of Congress prior to its passage.
This is understandable. All advance publicity about the so-

called "windfall profit tax" bill led one to believe that the
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federal go&ernment wanted to prevent large oil companies from
making hﬁge profits when oil was decontrolled, and that under the
proposed legislation, the major oii companies were paying the bulk
of the tax. The tax came as a shock to many small royalty ownefs
when they received their April royalty checks, with their monthly
income being greatly reduced by the tax. |
Another factor to consider is that the hundreds of
thousands of royalty owners throughout the United States have no
>hational organization to keep them informed of pending legislation
or to protect their rights as do cher groups. Thought
has been given to organize such a group, but it seems an almost
insurmountable task. Because of the lack of proper information,
it is often too late for royalty owners to express their opinions
to their Congressional representatives on legislation affecting

their correlative rights.

THE SWKROA URGES THE PASSAGE OF S. 2521

Our organization urges the passage of S. 2521 to exempt
roYalty owners from the windfall profit tax up to 10 barrels per
day of royalty interest, or to exempt royalty owners completely

from the tax.
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In addition to the reasons given above, millions of
dollars in administrative costs each year would be saved by such

an exemption, both in costs to the federal government, to the

producers, and to the first purchasers of the oil subject to the

WPT.
Respectfully submitted, -
Bernard E. Nordling,
Executive Secretary
Southwest Kansas Royalty
Owners Association
‘BEN:mjh

Attachment
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SUMMARY OF STATEMENT MADE BY BERNARD E. NORDLING, EXECUTIVE

SECRETARY OF THE SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION,

BEFORE THE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT OF THE

SENATE COMMITTEE ON FINANCE

May 23, 1980

SUMMARY
Introduction.
Background information.
SWKROA has voiced opposition to the windfall profit tax
prior to its passage and has received support from Senator
Bob Dole and David Boren and some of their colleagues, to
exempt royalty owners from the tax through S. 2521.
The WPT is inequitable and unfair to royalty owners.

Consumers will ultimately pay the tax.

The windfall profit tax results in reduced income to royalty.
owners. : :

Royalty owners received misleading information about the
windfall profit tax prior to its passage. For that reason
did not realize the bill affected them the same as the major
oil companies.

The SWKROA urges the passage of S. 2521.
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STATEMENT OF
L. F. STANLEY, MEMBER OF THE
SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION
SATANTA, KANSAS 67870

May 23, 1980

To Honorable Robert Dole and Honorable David L. Boren,
Members of the Subcommittee on Taxation and Debt
Management of the Senate Committee on Finance,

United sStates Senate.

INTRODUCTION

Gentlemen:

My name is L. F. Stanley of Satanta, Kansas. ‘I am a
member of the Southwes£ Kansas Royaity Owners Association and have
been actively working with people who own ﬁineral iﬁterests in
Kansas and other states. From my experiences, I am‘deeply concerned
about the effect the windfall profit tax is having on the elderly.

in a recent survey of companies who purchase Kansas'
produced crude oil and remit royalties to royalty owners, it was
estimated that about 130,000 royalty owners receive less than
$600.00 a year in royalty payments.

There is a misconception that the average royalty owner
is rolling in wealth. When you consider that nearly all of the
original royalty interests have gone through two or three estate
settlements, and in each estate the réyalty interests are divided

among the heirs, very few persons own all the royalty from a
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single oil well. This is confirmed since there are at least
215,543 royalty owners receiving royalty from about 43,500 oil
wells in Kansas and about 60% of these are residents of kansas.
 The average 0il well in Kansas produces only 3.6 barrelé of oil a
day, and it is calculated that if an individual owned all the
royalty interest in an average well, his or her oil royalty would
approximate $iS.OO per day. The windfall profit tax is computed
at an average of about $4.50 per day. Thus, the royalty ownef
would net $10.50 a day before the ad valofem taxes are assessed.

 Many royalty owners are elderly persons who are dependent
upon their social security aﬁd 0il royalty paymeﬁts for their
total support. Quite a number of royalty owners have sold the
surface interest in their laqd,‘reserving a life estate in the
minerals.

Accérding to the Social Security office in Topeka, at
the present time, the average social seéurity payment to widows is
$271.00 per month and the average retired person receives $289.00
per month. Thus the total income, before taxes, for a person
having a full royalty interest in one oil well after thé windféll
profit tax is removed and the social security payment is.less than
$600.00 a month. When you consider that the basic care in an

average nursing home for a person, not on Medicare, is
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$25.48 pexr day, or $764.40 monthly, this is creating a new class
~of welfare clients, and the»windfall profit tax is compounding the
problem. o
The removal of the windfall profit tax from the proceeds
of the first 10 barrels of 0il per day as proposed by S. 2521
would greatly improve the situaﬁion. I respectfully requést that
this Committee recommend to Congress that royalty owneré be exémpted
from the WPT completeiy, or at least be gtanted an exemption from
the tax of up to 10 barrels per day as'prbvided by S. 2521;

Respectfully submitted,

L. F. Stanley
LFS:mjh




SUMMARY OF STATEMENT MADE BY
L. F, STANLEY BEFORE THE
SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
OF THE SENATE COMMITTEE ON FINANCE

May 23, 1980

Of the 215,543 persons receiving oil royalty from the
43,500 oil wells in Kansas, about 130,000 of these persons receive
less than $600.00 in royalties. Since many of the owners of
mineral interests are living on their social secdrity benefits and
their royalty payments, the winafall profit tax is creating a new
class of welfare recipients. The royalty owner should be exempt

from the windfall profit tax.



Xrerans

104 367 FEDERAL REPORTER, 2d SERIES

J.MUIIUBER CORPORATION, Appellant,
Ve
Willlam Harvey DENMAN and Jay Pum-
phrey, Trustees of the Estate of S, B.
Burneft, Deceased, ot al, Appellees.

No, 22273,

United States Court of Appeals
Fifth Circuit.
Sept. 20, 1966.

Action by natural gas lessors for
damages on ground that corporate lessce
had breached and was continuing to
breach contractual  obligations under
royalty clauses of three leases. The Unit-
ed States District Court for the Northern
District of Texas, Leo Brewster, J., 251
F.Supp. 746, entered judgment for plain-
tiffs and appeal was taken. The Court
of Appeals, John R. Brawn, Circuit
Judge,  held  that  evidence sustain-
ed finding that lessors, in executing, and
lessee-producer, in accepting, gas leases
requiring payment to lessors of “market
price” or “market value” of such £as
intended to use quoted terms in their
usual ordinary sense and not as synony-
mous with or identical to proceeds re-
ceived under contract by lessee-producer
its pipeline purchaser which purchased
all of the gas, and that it was appropriate
that Federal Power Commission, rather
than Court of Appeals, initially deter-
mine jurisdiction of Commission over
royalty rates which might exceed relevant
ceilings of Commission.

Affirmed in part, and reversed and
remanded in part.

1. Contracts 143
In construing contract, court is to
put itself in position of parties.

2. Contracts 170(1)

Construction put on contract by a
responsible action of parties is frequent-
Iy best revelation of its purpose.

3. Mines and Minernls S79(7)
Evidence sustained finding that les-
sors, in executing, and lessee-producer, .

in accepting, natural gas leases requir-
ing payment Lo lessors of “market priee”
or “market value” of -such gas intended
to use quoted terms in their usual ordj.
nary sense and not as synonymous with
or identical Lo proceeds received under
contract by lessee-producer from its pipe-
line purchaser which purchased all of
the gas, in action by lessors against les-
sce for breach of contract for refusal
to pay market price or market value.
Natural Gas Act, § 1 et seq., 15 U.S.C.A.
§ 717 et seq.

4. Mines and Mincrals 79(3)

In determining “market price” or
“market value,” law looks not to particu-
lar transaction but the theoretical one be-
tween supposed free seller vis-a-vis the
contemporary free buyer dealing freely
at arm’s length supposedly in relation to
property which neither will ever own,
buy or sell.

Nee puhli:-:ui;m Words and Phrases

for other judicial constructions aml
definitions. ’

5. Mines and Minerals S279(3)

Lessors' demand that lessce-producer
have a firm commitment for sale of
natural gas if and when produced before
lessors would enter into lease, was not,
standing alone, or in conjunction with
contract obtained by lessee with pipeline
company, inconsistent with expectation
that in the future lessors would want pay-
ment for royalty on current value of gas
being delivered and did not establish that
terms “market price’” or “market value”
used in the leases referred to price that
pipeline cempany would pay.  Natural
Gas Act, § 1 et seq., 15 U.S.C.A. § 717
et seq.

6. Mines and Minerals S79(3)

That natural gas leases prescribed
fixed minimum to be paid to lessors did
not establish that terms “market price”
or “market value” used in leases as price
to be paid in the future were restricted
to amount paid by pipeline purchaser to
lessee-producer pursuant to contract en-
tered into prior to leases. Natural Gas
Act, § 1 et seq., 15 U.S.C.A. § 717 et seq.

'
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1 Estoppel &281
That Jessors demanded that lessce-
producer have [irm commitment for sale

. of gas, if and when produced, before

Jessurs would enter into lease, that such
a contract with pipeline purchaser was
entered into by lessce, and that, with
lessors’ approval, all of gas until exhaus-
tion of reserves was commiited to con-
tract with pipeline purchaser did not
estop lessors from claiming that “mar-
ket price” and “market value” as used in
leases referred to market price or market
value for like gas in the field and not
the price received by lessce from its
pipeline purchaser. Natural Gas Act,
§ 1 et seq., 15 U.S.C.A. § 717 et seq.

8. Mines and Minerals ¢&79(3)

That coincident with contractual
price increase, new division orders were
exccuted specifically stating that they
were applicable to natural gas run to
pipeline purchaser and prescribing that
royalty and working interest should be
settled for on basis of 4 cents per thou-
sand cubic feet did not commit lessors
for life of lease to that construction of
royalty clause, where moment of execu-
tion, royalty clause by its terms pre-
scribed the 4 cents royalty for another
six months and lessors had right to with-
draw the orders in future. Natural Gas
Act, § 1 ¢t seq., 15 U.S.C.A. § 717 et seq.

9. Mines and Minerals C279(1)

Division orders constilute precise

and definite b:xsis for payments so that
Payments made in accordance with them
are final and binding, but they may
nevertheless be withdrawn as to future.
Natural Gas Act, § 1 et seq., 15 U.S.C.A.
§ 717 et seq.

10. Administrative Law and Procedure
=228
Doctrine of primary jurisdiction
reference to administrative agency for
initial decision has broad aim and is
flexible.

1L Administrative Law and Procedure
=228
That jurisdiction of administrative
agency was ultimately question of law
and probably one of statutory construc-
367 F.2d—1vs

tion did not preclude submission to the
agency for initial decision of the ques-
tion of its jurisdiction.
12. Administrative Law and Procedure
’ =228

Justification for judicial referral of
jurisdictional question for initial reso-
lution by administrative ageney is even
stronger than for a nonjurisdictional
question.

13. Administrative Law and Procedure
=228
In divining legislative purpose, ar-
guments for and against the agency ju-
risdiction over a matter should be evalu-
ated by agency having responsibility for
operating statutory machinery.

14. Mines and Minerals C279(5)

There can be no “sale” of gas by
royalty owners since they have no gas
to sell and that is true whether based
on ownership-in-place concept followed
by Texas and others or on nonownership
theories of other jurisdictions. Natural
Gas Act, § 1(h), 15 USC.A. § TI1T(b).

13. Mines and Minerals 73

Under Texas oil and gas law, gas
lease, unlike oil lease which undertakes
to pay for or to deliver in kind royalty
oil, constitutes present sale of all of gas
in place at time lease is exccuted. Nat-
ural Gas Acl, § 1(b), 15 US.C.A. §
T17(b).

16. Mines and Mincerals &79(1)

Although landowner-lessor has no
title in gas in place, royalty owners pos-
sess some character of property right.
Natural Gas Act, § 1(h), 15 U.S.C.A.
§ 717(b).

17. Mines and Mincrals C379(5)

As gas leaves well mouth, entire
ownership of gas is in lessce, none being
reserved in lessor.  Natural Gas Act, 8§
1(b), 15 US.C.A. § 717(b).

18, Mines and Minerals ¢292.7 -

Neither form of trausaction nor pe-
culiarities of state law are controlling
in delermining whether there is a ju-
risdictional sale of gas under the Natural
Gas Act. Natural Gas Act, § 1(b), 15
US.C.A. § T17(b).

oot
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19, Mines and Minersls C=79(1)

“Natural gas royally” in legal con-
cept is a deferred payment for initial
srant, but it bears diveet relation to cur-
rent production or occasionally depends
ot nonproduction, for example under
take-or-pay, minimum nemination re-
guirements.  Natural Gas Act, §§ 1Ly,
45,7, 15 US.CA. §§ 7T17(h), 717,
T17d, TI7f.

Nee publieatinon. Words and Iliraxes

for other juditial eountinetions  and
definitions,

20. Mines and Minerals ¢=292.7

It was appropriate that Federal Paw-
er Commission, rather than Court of Ap-
peals, initially determine j{lrisdiclion of
Commission over royalty rates which
mivht exceed relevant ceilings of Com-

missien.  Natural Gas Act, $§ I1(by, 4,
65,715 US.CAL §§ 71T, TiTe, T17d,
TITI

2L Pederal Civil Procedure C=17985, 1877
In view of acute public interest, dis-
sl of caxe involving question of ju-
iction of Federal Power Commission
over natural gas rovalties was not in
order, and, if lessor declined to take part
in reference to Federal Power Commis-
sion, Court of Appeals had ample power
to require lessee and pipeline purchaser
to wo forward with reference to the
Commission. Nuatural Gas Act, §§ 1(b),
4, 5, 7,15 US.CAD§§ TIT(b), T17¢,
7174, 7171,

————

C.CoSmall, Jr., Auslin, Tex., Thomas
O. Moxcey, Denver, Colo, Willinm Tue-
ker, Denver, Colo, Small, Small, & Craig,
Austin, Tex., for appellant.

Cecil E. Munn, Cantey, Hanger, Giooch,
Cravens & Scarborough, Fort Worth,
Tex., for appellees.

S Of the Secomd Cirenit, sitting by Jexigna-
tion,

1. Wesmouth v.” Colorado Interstate Gax
Co., B Cir, TS, 36T P20 S

2. These included the formal brief of the

FPC (with separate statement of (‘om-
sikdionee O°Connor) filed in response to

Before RIVES, BROWN and
MOORE,* Circuit Judges.

JOIIN R, BROWN, Circuit Judge,

As with another case this day decided,t
this one, thought by the partics to be
@ private controversy, turns ont to have
transcendent public interest issues. In
each, besides deciding the private law
questions, we direcl a reference to the
Federal Power Commission for it to de-
termine under the doctrine of primary
Jurisdiction the jurisdiction of the FPC
over rates to be paid for gas royalty.
Post argument consideration led the
Court to the view that in the ultimate
resolution of private law issues, there
were problems of great public interest.
The Court by memoranda to counsel in
this and Weymonth (see note 1, supra)
called for, and we have received,. exten-
sive helpful briefs.?

I
The Market Price Royalty Clause

The basie private legal question pre-
sented is whether under the terms of
the oil and gas lease from Lessors to
Lessee-Producer the amount payable as
royalty is to be fixed by the stated per-
centage (Vith) of ta) the price received
by the Lessee from its Pipeline Purchas-
er or (b) the murket price for like gas
in the field®  This turns on the con-
struction of the lease terms in the light
of all pertinent factors,

It sharpens the relevance of facts and
the significance of the triad Courl’s ae-
tions to bear in mind that the royvalty
clause in question prescribed (a) a fixed
price for a ten-year period amd there-
after for the period in controversy (b)
the market price of such gas, Lut not

the Court’s express reguest and ful] ex-
elinge of briefs of all counsel in both
cuxey on the PO issue,

3. Lewsor Burnett Estate
Lenxee-Producer (the I'ro-
dueer status under FPC)
Pipeline Purchaser

Huber
Northern Nutural
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Jess than the specified minimum.* The
Lessors contend that it is the market
price® without limitation to the actual
roceeds while the Lessee-Producer urges
that the value is [fixed by the proceeds
received by it from its Pipeline Pur-
chaser.

1t likewise steamlines our tusk to em-
phasize what the quarrel is not about.
Contrary to the somctime colorful charg-
es of the Lessor, the Lessee-Producer
does not undertake to say that this clause
(note 4, supra) is a “proceeds” rather
than a “market price” standard. The
Lessee-Producer gears rovalty payments
to the proceeds from the Pipeline-Pur-
chaser, not beeause it is a “‘proceeds”
clause, but, rather, because contempo-
rancous actions and other agreements
limit “the market” to that afforded un-

& The gas rovalty clause reads as follows?
“To pay the Lessors monthly for one-
fourth (13) of the giux produceed at the
mouth of the well from auy gax well,
whern gas only s found, four cents per,
one thons:nd cubie feet for the first
ten years of this contraer, and there-
after, the market price of such gas, but
in no event shall the price be computed
at less than four cents per thousand
cabie foet.”

Of praduction at issue 939% i from the
R-Lease, the halunee from the 138 nnd the
M Leases which provided a 1% royalty
“of the market vidue in the field,” ote,

5. For our purposes the distinetion between
market “price” and Cvalue” ik of no ocon-
requener,  For simplicity all references
will b to “market price”

6. The Leswors stress the following: Phil-
lips Petrolenm Co, v, Bynum, § Cir, 1946,
S5OFA 106, 201 Union Producing Co.
v Pardue, 3 Cie., 104, 117 .0 2005,

x Wall v, United Gas Pablie Serviee

T Cal 10, 178 Lo, 908, 152 S, 561

Phillips Petroleum Co, v, Johnson, § Cir,
1046, 155 10 183, 1SS, 180 W, R, Da-
vig, Tne, v, Ntate, 1944, 142 Tex, 657, 180
521 420 Fuster v, Atlantie Re-
fining Co., 5 Cir, 1964, 320 F.20 485,
458; Sneed, Value of Lessors Rhare of
Production Where Gas Only 1s Prodaced,
25 Tex.Law Rev. Gd1, 646 (1047). See
alse, Brown, The Law of Oil and Gas
Leases, 1055, §3 G.09, 6.10,

der the Northern Gas contract.  The
Lessee-Producer refuses, therefore, to get
drawn into the academic debate pressed
o hard by the Lessurs that a market
price clause is quite different from a
proceeds clause®  Indeed, rather than
disputing this recognized distinction, the
Lessce-Producer asserts that because of
other circumstances later discussed the
terms “market price” and “market value”
were not intended consensually ta be used
in their usual and ordinary sense. That
sense is stated to be the “price ut which
willing buyers at or about the time of
deliveries of gas produced from the
leases were agreeing to pay willing sell-
ers for comparable gas.” This conten-
tion is a paraphrase of issues No. 2 and
3 out of the four stipulated to be tried
by the District Judge and which he
answered adversely to Lessee-Producer.?

7. The four stipnluted issues were:

INKULE NoL 1

Whether pritnary administeative ju-
risdietion of the subject matter i vest-
el in the Federal Power Commission
under the Natural Gus Aet, 10 UNCAL,
Rees, 717, et seq.

INSUE NOL 2

Whether the payment of gas royalties
to plaintiffs computed on the procecds
derived from the delivery of the gas
produced from the wells deseriied in the
Amended Complaint to Narthers Nutu-
ral Gay Company in complianee with the
“Northern Contraet,” ax nunended, fully
sutisfiex all the express amd implied
olligations of defendant under the terms
of the severn] loanes, a8 wnended, which
leases are deseribed in the Antended
Complaint in respect to the marketing
of gas production therelrom nnd  the
payment of rosalty thereon, irrespective
of the market prive or the market yalue
in the field of guch gax or of eas gen-
erally,

ISSUE NO. 3

Whether the plaintiffs are legally en-
titled to colleet royalty from defendant
computed at a value or priee in exeess
of the applicnble effective rate, if any,
under thie Natural Gus Aet, pursuant
to the Itulex and Itegulntions of the
Federal Power Conunission as to gns
delivered under the “Northern Con-
tract” to Northern Nutural Ganx Com-
pany, irrespective of the market price

it D >
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e and after FPC approval, this price was  There was, first, the fact that this lease
; In altacking the findings that it is  consideration for such lease, Lessee-Pro- received.  During the first 10-year pe-  was the product of extended negotiations ,
iy the “market price” in the traditional  ducer must have a positive contraet with riod, the fixed royalty of 4¢ was paid, conducted under the skilled eyves and i
; legal sense, not the equivalent of the a pipeline company to take the produc- and no dispute exists as Lo it There-  hands of highly competenl oil and gas
; proceeds received from the Pipcline-Pur- tion from the unleased area after it after until 1961 Lessce-Producer paid  lawyers. Realizing as they had o, that
P chaser, the Lessee-Producer capsulates it might be developed. rovalty at 4¢ and after the 1961 increase  the carlier and rejected draft of Febru-
o in three steps: (1) this gas Las a spe- . - hasi ary 36, had an express “nel pro- g
¢ . L ! . ¥ ! In order to meet this condition prece- on the basis of 11¢. ¥ 19, 1.9 o Bhad anexpress ".‘,L pro
: cifie market, i. ¢., the Northern contrucet; R . e i . ceeds derived from the sale of gus” royal-
1 PR N R . . dent and to establish a posilive con- Against this background, the Lessce- K ; .
1 (2) the market price of such gas is the . Lo R X " . X ty clause which was in effect replaced ’
P ot . ] tract with a pipeline company, Lessce- Producer contends that these affirmative " s .
b amount received for the gas delivered to 7 N o . by the “market price” clause (note 4, ;
; S L o Producer, on April 21, 1936, entered contractual actiens permanently channel- N , 5
i this specific market: (3) the Lessors, . ' . . - . N Y supra) the Lessce-Producer’s reported
v : e g s into the Northern ® contract with North- ing the gas into the Northern contract . . 2
beeause of affirmative participation in Gas. an interst: Y i N declarations made through its general
ot ) . - c e e trn Gaspan interstate pipeline company, bound the Lessor to accepl the Northern . . £
by the commitment of the pas to this specific i . N R counsel—a voice not only of manugement, N
iy oo . . . . even thouyh at that time Lessee-Producer contract as the sole and exclusive mar- " . . | 3
Ly market cannot claim there is a market o s A . but with an articulate awareness of the ;
P . . . had no lease and no binding agreement ket. As such, these actions constitute as. .. §
B other than the Northern contract. Flah- biai § o g N significance of legal terms. -clearly put R
i , . R | S to obtain one from Lessors, On June 2, a matter of luw, first, an express adop- . . g
CAH orating, the contention runs, this is not 920 49 , . P its construction of a market, not a pro-
P ) . oo K 1936, 42 days after the Northern Gas tion of the contract, second, a ralifica- X ) P .
I an argument a8 to the difference in le- Conlract wis ar 1. the Lessors d ! ; K ceeds, basis on this royalty clanse, There y
! " X “ RTINS “ contract was arranged, the Lessors de- tien of it, and third, an estoppel to as- L A B
f gal concept of "market price” and “pro- livered the “R-Lease to Lessee-Producer hat t! 1 th ket were similar representations made to the 5
. . -1.,04s J085¢00- . i $e »opas hay g 7 arxe . . . . :
i ceeds received” clauses. Rather, the sert that the gas ”f; tny olier marse FPC that under its gas leases “it is B
. . . . Py U o of W ar 3 . N
e question for decision is whether, under Two provisions of the R-Lease are as belween the parties. obligated to pay royalty based on the :
; ! . - 1 REHS :
the particulars of this case, the Northern  particularly stressed, the first being the In passing upon the stipulated issues market price at the wellhead.” !
}.“ Contract market is the market {rom g::m r(,:\-ult).' clause (note 4, supm} ;'md 2 and 3 (see nole 7, supra), the trial . o :
: which the market price is to be taken. ;uc. IX which referred to the preexisting Court made categorical findings of fact (.<i.~6] We do not mmxm‘lzls U]w b(:- .
i; The circumstances surrounding the i.‘:f“""". ('m;“‘tmi d:rnn}dcg n‘\ g ;o.n- that the Lessors, in exccuting, and the f:””.l.g ﬂ\)':vlf‘!‘;‘l OL[ th‘“ I}‘(t,‘\w'(':hlt(; Ut;‘r‘s §
i affirmative participation of the Lessors ‘L::: W“L;H;l lO G leas ; lAtu se- Lessee-Producer in aceepting the R-Lease m,r_\r,u” ithou ].x ;.}:{u ) '\r\:\y}nitt dt ux:t:l |
& R ; . contractual agreements betw , <)} N . sors approval, this e o )
IS in the commitment of the pas to this ;.Ihcce 'ilﬁ.ieic ':Jl:o ;‘f;g::";";wc’m‘c?ﬁn (and two others) fntemhd to use thci t;::c\(h xus{)i,oilo 0;. the r:x‘ur\'ox"" all of 2
i particular market as reflected by the g p\' " t_ . “u s Y terms “market price” and “market value he £as 13 to this contract and hemce t
H stipulation record may be briefly sum- (0 the Sovthern contract. in their usual and ordinary sense and not  the gas™ to this contract and hence to B
! " may e ¥ this “market.”  But the “market” as th :
IRy marized.  fn early 1996 Lesses-Producer Considering the fixed royalty of 4¢ as synonymous with or identical to pro- ll: n:t:'i ¢ f !”‘L( r”Hr th nutlt(t N
P was negotinting with the Lessors for  for the first 10-year period expiring ceeds received under the Northern con- (fo::;‘l c‘l O.s n:w(t :\x;(mm us with it i
e a lease on approximately 6,120 acres of  June 2, 1946 (note 4, supra), it is sig- tract. lor IL, 1”-:,, i {;l(;,,J,' ,,; ¢ or valu :
E . . v v H el et A C10¢ O Vaiue, B
! unleased land overlying the Panhandle nificant that under the Northern con- (1-3] Wh ! . ind that ; :(in :;:alt ”t: t,: n thkllu lonks 1ot Lo X
{4 ~ AT . - o ;e e H b3 H < oW {8 i
t Gas Ficld of Texas, some of the land be-  tract Lessce-Producer was to receive in wrui ”t!h we )t(“t”;hml(l;( L a tho sarticul 11 t‘: nsaction but the theo. §
h i . a1 T . 31 r 1) e > BN ar transace . -
:~ I ing in the sweet gas area and some of  only 314¢ per MCF until December 26, to ;?]Tizu’;}’\ ;'hw" ',‘:i' Lf t:uxp :.s rc:icl Ilrolﬁe ‘b( L\u‘ul Lth: ‘il;])])o wd free !
s T { ; . e 5o . gar . self in the position o e pir- it stwee s se 3 :
& : “.1.( band n the sour Ras nrea of that 1945, and fm‘m December 27, 1945, 4¢ ties 1 and that the construction put on  seller wis-a-vis the contemporary free ;
i Ficld. During such negotiations, Lessee-  for the remainder of the term of the the contract, | ible acti fthe buyer dealing freely at arm’s length sun ' ;
. . . rac responsible ac rer dealing freely at s s Jength sup- !
} Producer wus advised by the Lessors  contract (defined to e life of the leases Darticn ] ‘Lf oy u:]pont;l ); .: 1on (l) t ¢ pu (;l( ¢ inl " ]l:i ); 1{0 rope rt: »\hi:h -
.. . . . N BT ™ 33 4 (> 8 At H sediy redd « nmope 4 3 o .
g that, as a condition precedent to the to which it applied). In 1961 the con- of i!sb 18 requen ti . ;{‘ U)l\ revelation x'th ':’_ will ever \l\n bL lx . TRTART: i
b i . . ,, 8 "DOSC, 7t eowere am- A ; sver own, s or sell :
3 making of such lease and as a part of the  tract price was renegotiated to 11¢ MCF .Dulpf)S(, we ““, ery were am tihe ! ¢ ¥ L
N ple evidential facts to justify the Judge was not, as this theory would make it g
L . el of sl concluding that the literal terms, general-  read, an agreement to pay tyth of the
:;5 . or the market vadue in the fielt of such known to hr" the sweet gay nrea has Iy so well recognized in oil and gas law, price received from the market on which
w g or of gus generally, been entered juto between the Northern h , . s . . . .
v IS NGO 4 Fuel Supply Company ne buver and should he given their literal meaning, this gas is sold. Rather, it was to pay
t Whether the said gux divikion orders Jo ML Haber Petrolenm Company, which -
; (]:I.m‘ ll.vm-mlwr 27, 1'9 15, identified ns I the operating subsidinry of Lessee, s . Ameriean Oil Co. v. Iart, 5 Cir., 106, refutes the Lessors’ contention that el
’, -:'i)u-nl:]mun l-tx!xibim’.r\ns. -ﬂ‘i 'llfv. ;’_»0. N -\vllor-l A !rlm- x:n;l vo;'rvﬂ ;'"v,\: .;r -l\‘:\lul 36 Pl 66T, the intention heen 1o confine the royalty
3 G2l 53 were ineffect and binding on ks sude contract haw been furnished by . . e Te s ae basis to the procesds of the Narthern
the plaintiffs on and subsequent to Jan- the Lessee to the Lessor,” 12 Sun Gil Co, v, FIC, 1960, 364 1S, 170, . e . ! . : .‘ fixe ineor- '
] o 80 8.0t 1388, 4 LB 1639; United contract, xuech contraet, atherwise incor !
wary 1, 195, 10, "Phis included the Avgust 10, 1038, lense ”!\N\i‘;p‘o 1 i‘n‘o‘ o, “ ‘Il:‘_ll.(‘ r:.("ir "](“:.r: porated by reference in See, 1 would
. 8. Northern Natural Cns Compnny wax then iln_“whit‘:n l.vxp;(-c-l'rmlml‘[n-r un)(l(-r[(mk‘ to 350 o (‘N). 1-g-;-t..):r:ml:~1‘l. nn}};, 3.\:; apuin hnve been mentionmd specifieally. . .
. known as Northeen Fuel Supply. drill and complete 0 well on the portions Us. g 56 N.C 7 5 LI 844, . . :
: " e then leaned and, if productive, “to pro- 1 4. 56 5.0t 030, 1_’1 .24 81 14, Ax to the parties, the commodity, the i
E" . 9. Section IX of the lense relating to the ceedd to “deliver gas therefrom under its ")"P:le Nortliern contract applied to only market, % xomething less thas “free” in
4 marketing of gay production reads: contract with the Northern Fuel Supply 2520 neres of the 6,120 ncres conveyed thix highly regulated gy businens.  Nee,
; “A contract for the sale of uweet gaus Compnny.” Cited nlso are the unitization “"fh"’ the R-Lense. Consequently, we Weymonth v, Colorndo Interstate Gas Co.,
3 produced  from that portion of thix agreements of January 20, 1030 and No- think the Lessee-Producer persuasively 5 Cir., 1066, 307 .24 N4
N Y
{ leans which lies within what iy now vember 2, 1039,
- R
]
i 4
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il aned when produced--standing alone or
in conjunction with the Northern con-
tract—-was not inconsistent with vhe ex-
pectation that in the great unknown—-
the future down to exhaustion of the
reserves—-the Lessors wanted payment
for royalty on the current value of the
gas being delivered.  So too was it con-
sistent with a desire to have any and all
increuses without a ceiling while pre-
scribing always the fixed minimum as
the floor. The condition precedent de-
mand served another vital purpose. It
protected the Lessors against the possi-
bility of producing gas wells being shut
in frem lack of a commercial outlet, a
situation presenting some vexing lepal
prablems.'3  AMore important than serv-
ing attractive grist for the lawyvers’ mill,
and fees, a shut-in is ccenomic frustra-
tivn for an indeterminate time, certainly
until the Lessor can take on another
formidable lawsuit to establish breach
of the covenants adequately to develop
and muarket,

[7) With this analysis falls also the
claim hased on estoppel.  With little
more we rejeet also the clainm thut the
division orders of December 27, 1045,
committed the Lessors for the life of the
lease to this construction of the rovalty
clause. (See Issue No, 4, note 7, supra).
Coinecident with the contractual price in-
crease offective December 27, 19145, new
division orders were prepared and exe-
cuted.’  The Lessors acceepted royalty
settlements under the division orders for

Lessors suffice.  The first is that as of
the moment of execution, Decernber 27,
1945, the royalty clause (note 4, supra)
by its terms preseribed the 4¢ rovalty
for ancther six months down to June 2,
1946, More important, unless as in
Union- Producing Co. v. Driskell, 5 Cir,,
1041, 117 IF.2d 229, in which positions
were significantly changed in reliance on
the division order, such division orders
have limited effectiveness. They do, of
conrse, constitute a precise and definite
basis for pavments so that payments
made in accordance with them are final
and binding. Cf. Pan American Pe-
troleum Corp. v. Long, 5 Cir., 1964, 340
F.2d 211, 222, But they may nonethe-
less he withdrawn as to the future.
Phillips Petroleum Co. v. Williams, 5
Cir., 1947, 158 F.2d 723, 727: Chicago
Caorporation v, Wall, 1956, 156 Tex. 217,
207 S.W.24 844, 847.

In thus approving the action of the
trial Judge on stipulated 1ssues 2, 3 and
4 (note 7, supra) the question left open
and yet to be tried under the agreed
procedural course is the "market price”
of the was run since June 2, 1946. It is
the Lessors' theory that the market price
during all or a part of this time has
been 23¢ per MCF rather than the 4¢
or 11¢ as paid.  Since this claim if sus-
tained, nets a recovery in the neighbor-
hood of §306,530.98 1% both as a matter
of principal and principle, there is a
serious question whether a Court, state
or federal, either initially or ultimately,

AL S0 ' SUPEE it

exceed levels preseribed by the IFPC.
I
FPC Primary Jurisdiction

The District Judge as to stipulated
Issue No. 1 {see note 7, supra) held that
the FPC had no jurisdiction over the
amount to be paid royvulty owners for
the so-called royalty gas.  This is the
position taken by Lessors who vigorously
oppose the contrary eontention of Lessee-
Producer.

In this and the other case ! this Court
was of the view that the public interest
in this question loomed so large, that
the Court should have at least the tenta-
tive views of the FPC. Accordingly,
this Court requested that agency to file
a brief amicus. Reflecting the serjous-
ness of the problem, the Commission,
after a series of extensions of time,
filed 2 formal memorandum brief signed
by its General Counsel and Suolicitor.
From its structure, it is apparent that
it is not simply the views of its legal
spokesman. It is a considered, although
properly hesitant, communication by the
Commission itself of its tentative views. "
All this is demonstrated by the faet that
Commissioner O'Connor filed a special
stalement which reflects the thorough,
though ex parte, consideration given
within the chambers of the Commission,
Following this, the Court expressly in-
vited unlimited comments, replies and
rejoinders from all parties in bouth cases.

Not unnaturally, no party seems to
have been moved by these advocative

,it‘\ !
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: . Lith of the "murket price” or “market  tempted a unilateral revocation on Jan- courl, or hoth as mcrousql rovalty pay-either J.UX'IS(]K'“UH of the ls!,(j or the

: value” as the ecase might be.  The de- uary 30, 1947 ments without express prior approval of approprisdeness of the exercise of any
‘,‘ mand that the Lessce-Producer have a ’ the Federal Power Commission if, as  power over royalty payments and contend
% firm commitment for the sale of the gas (R,9] We think two replies of the would these, the price thus fived would  without reservation that this is just a

typical question for court resolution an
the record made at u trinl.  Lessee-Prg-
ducer asserts that the FPC has primary
jurisdiction at least to pass initially on
the royalty rates which will, or might,
exceed relevant FPC ceilings.  The prin-
cipal difference between Lessee-Producer
and FPC is that the Lessee-Producer in-
sists that this is a pure question of law
to be decided by this Court whereas the
FPC urges that since it is argeabli that
the matter is within its jurisdiction
both the question of jurisdiction and, if
it exists, the appropriateness of the ex-
ercise of such power, are matters for
primary jurisdiction referral to the FPC
for initial decision.

We find ourselves in substantial agrree-
ment with the FPC. This means that
the dual questions are left open. We
emphasize that here, as we do at the
close, lest anyone--party, reader, the
FPC, reviewing Court, or Trial or Ap-
pellate Court after reference-—conclude
we are declaring any conclusions other
than those in Part I as to the legnl of-
feet of the gas Jease and particularly
the Royalty Clause (see note 4, supra)
and the decision that it is appropriate
that the FPC, rather than this Court,
initially determine the jurisdiction of
the FPC over royalty payments. Except
in those two limited respeets, whal —-and
all--we say is to set forth the Fespective
contentions of the protagonists and illu-
ntine the problem by factors, pro and con,
which might, or might not, have some

o
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relevance,

approximately a year and thereafter at- may allow any amounts fixed by jury, arguments found in not less than 14 .

memorandum briefs, True, the Lessee- [10,11]1 At the outsel we recognize
Prodycer welcomes the FPC as a some-  that this is a new application of the

LR

15, See Brown, The Law of Oil and Gax ern Nataral™ and prescribed that “the
Lenses, § 605, 1066 Cumulative Xupple- royalty and working interest [xhall bel

L4

. what strange, but nonetheless formid-  doctsi imary jurisdicti
N . ) X " . 5 stry S5 ctrine of primary jurisdiction, But
ment, ST-050 especindly as to Gulf O settled for on the following basis: Four g able Al Bu‘L the sitions remai b L . F ! Y J ! ! s
Corporation v, [eid, 1960, 161 Tex. 61, conts (4¢) por  housand  cubic feet B » ALY ¢ positions remain su considering the broad aim of this device ;
T NAV20 26T Nkelly O Co. v, Harris, . e f;l Stantially the same. The Lessors deny and the consequent flexibility of jt 2 : ;
163 Tex. W2 KAV 950, and : ] 18w i X ) o 4
zing our decision in Yernon v, Un- 17. Royalties netually paid aggregnte $74,- ‘,1? (-:‘ ‘:—;"(‘:?u”"m:'- ({‘lu'l.u;f\:)h; S‘l;xtcrsln(c Gos 20'1;;3‘{":;:1.;\;"2‘3,‘:; \.\l.“‘.(‘(r,n P‘f"mc “'!.t" P :
ion (}il Co., 5 (v‘.. . 1050, '_’?‘«) Pl o411, HMHAT, Rayalties now claimed would ap- o s T; ‘r,.,‘ i, 367 P24 54 o 0:1.)(]';)(:.’—;.' ,J; .P.);‘; ¢("I "br .t:n,(l.hl.’ IUI...I;‘I,, ‘ - J
aod its sture decivis uﬂspr:ux, l')uk- \ proximate 0380 of the total ales price B, jull;:x':mf\(l C i at painy "lo dm-'”"]“ )')]re; Qum;‘.l'r:" ~§;fl1 u éu 5-::';[ 700 \?'(-' "‘;9‘-;
PR N e BN e ¢ : b orly th , 1052, 842 LS, 2 8.Cr. 492 .
Sun O Co., B Cir,, IO, $20 120 853 ($319.83496) received by Lessce-Producs & tis whould awnit & formal mubmbodon 06 L.Eil. 576. e ' '
£6. They sxve¢'i{ivnlly stated on (lu-lr' {nce er from the Northern contract. E‘r ond gdversnry or similar proceeding. ;
they are applicable to “gas run tv North- > i
g .
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ras  companies.”  Sunrvav Mid-Conti-

nent Oil Co. v, Federal Power Com-

mission, 364 U.S. 137, 147 (80 S.Ct.

1392, 4 L.EJ.2d 16200, To that end,

Congress ‘meant fo creale a compre-

oo ' there is veally nothing stactling about  all atfempts through judicial proceedings -
} submitlimg to an agency for initial decl- 1o avoid such determination.*  Of even
o sion the question of its own jurisdiction.  more direel pertinence to our problem
Thut thiz uliimately is o question of law,  are the recent cases under the Nationa]
probably one of statulory construction,  Labor Relations Aet in which the Sy-

chinery.  These factors might bear di-
rectly upon the question of jurisdiction,
’ a8 such, and would most certainly bear
N heavily upon the extent to which the
g FPC, either by general policy declura-

is not fatal. Fhis Ceurt with the express preme Court has held that if the vecord oy tion, decision or rule-making, might de- hensive  and  effceetive  sepulatory
approval of “)L.‘ ‘\‘upf‘m}w Court has or-  indicates that a labor dispute is “argu- 5 termine the extent to which the exercise scheme.”  Panhandle  Fastern Pipe
dered primavy jurisdiction reference of a ably” subject to the jurisdiction of the "._", of any such power would be appropriate. Line Co. v. Public Service Commis-

pure question of law- the legal validity  NLRB, then Courts are not free to deter-

of exculpatory tarif{s.2t Mare recently, mine the question of whether the labor

we have ordered reference of far-reach-  dispute (i beyond the power of the

ing legal questions of the Transportation  Board.*®

Act and the Agricultural Marketing Act

o and the interplay of each.” just as we [13] We think powerful arguments

- have done in having an initial adminjs- €40 be marshalled for and against FPC
. jurisdiction over royally payments, A

Of course the whole problem centers sion, 332 1.8, 507, 520 {63 S.Ct. 19y, ,
around whether the dealings with respect 92 L.Ed. 128]. See Public Utilities c
to royalty constitute a "sale in interstate Commission of Ohio v, United Fuel Gas N
commerce for resale” under § (L), 15 . Co., 317 U.S. 456G, 467 [63 S.CtL. 369, 87 . A
USCA. § TI7(b).2" The Act is very  L.Ed.396)." P
specific.®® But Phillips 1 in broad terms  FPC v. Transcontinental Gas Pipe Line
recognized FPC jurisdiction “over the Corp, 1961, 365 U.S. 1, 19-20, 81 S.Ct.

TNy

f

. trative determination of the validity of a X N ) . iale gas 1 5 54 5 D Rk
o ! rerminati : ¥ consideration of the various factors dem- }'ates of all wholesales of natural gas in 4;30. 445 ‘1{0, 5 I‘,‘.hd.2d 37 4,':389, And ! ‘
I tariff as justification for action claimed onstrates at least two things. The first interstate commerce, whether by a pipe- since Phillips, a “nutural gas” company . ) :
; to violate the antitrust luws.® is .th'{t i;x ;.he Q‘(‘ltiﬂ}( of its c'o.n{em')or'n'y : line company or not and whether occur- includes an “independent producer.” 18 :
o . ) ; 53 ring before, during or after transmis- C.F.R. 154,912 :

consiruction from the fallout of Phillips
I3 4t is at least “arguable” that juris-
diction exists. The second is that the

) [12]  That that question of law hap-
Dol pens to be one of jurisdiction does not
i force adifferent result, To the contrary,

sion by an interstate pipeline company.” ;
3307 U.S. 672, 682 74DSI.3CL 794 7%9_), [14-17] At this point Lessors make a ’ .
R ’ most formidable attack. It is the very H

T

RN S

gy,

: justification for judicial deferral of the faclors arguing against jurisdiction are . The FPC' locks upon it as another gimyle yet profound, contention that R
jurisdictional question for initial resolu- of an inlensely practical natm‘e.‘ This ¥ means of achieving a comprehensive ef-  tpore can be no “sale” of was by rovalty ;
. tion by an ageney is even stronger than 18 especially so in terms of :ldmmistr.a- E fective regulatory scheme. owners since they have no gas to sell 7
' for 1 non-jurisdictional question. This  tive problems from assuming jurisdic- " “% * * When Congress enacted the And this seems to be true as a matter of T
is demonstrated by the many cases up-  tion.  Consequently in divining legisla- < Natural Gas Act, it was motivated by oil and gas law, whether based on the :
holding the jurisdiction of administra- tive purpose, these matters should be ki a desire ‘to protect consumers against ownership-in-place concept followed by
tive awencies to determine the coverage  evaluated by the agency having respon- 5_: exploitation at the hands of natural Texas* and others or on non-ownership
of their respective statutes and barring  sibility for operating the statutery ma- 3 -

7

27. “The provisions of this chapter shall 29, “An tindependent prodiess’ as that terts
apply to the transportation of natural i used dn this paret weans any peeson s
gas in interstate commerce, to the sale - defined in the Natural Gas Aet whe s

oty

20, Wiver Terminals Corp, v, Southwestern ruled by the Coal Commission, plaintiff's

Nugnr & Molisses Col, 5 Cie,, 1055, 253 col wns not exempt from the Bituminons 4 gas ; h A
FAMY] 1950, S0 U, 411, T8, Coal Coded, r; in interstate rommerce of natural gag for engiged in the production or gathering of
o120, 2 LS 182, ¥ resale for ultimate public consumption uatural gag nnd who transports natural
. .. . . 2] for domestic, commercial, industeial, or Bas in interstate commerse or sells notae.
22, Agriceitural Tennsp Asd'n of Texas v, 25. Marine Fngineers ]!cmd"u'!:ll Ass'n, et ) any other use, nnd to natural-gas com- ral gas in interstate comneree for resale,
) Rimg, B Cir, BWG 250 B2E NT3 See al. v. Interfake Sh-nmjlup ('n..‘ N‘ul., . X Doniey engaged in suel trunsportation or but who ix not primurily engaged in the
. ulso, Lamisuifte & NI ve Koox Heomes 178, IN2, 82 St % sale, but shall not apply to any otlrer operation of an interstate pipeline.”
Caep., B Cie, TGS, DS B SNT. 1237, 8 LEA2E S0 el Tneres 88, Co. 5 transportation or sale of natural giax or - i
23, Carter v Ameriean Tell & Tel, Col, O ,"‘_41”“'("::,‘"' '_I ;\_["‘rm!”; \': ‘;r‘;:':?;]]i"'_‘_‘_‘ t to the loent disteibution of uatural gas 30. -All seem to recognize that nn-l.vr 'I'v\u‘\'
Cir., 1908, 267 1ol Is S 2, N3 Rt 61 R MR '-> (0 - or to the facilities used for suel dise oil and gas Inw, o ogas ease, unlike an oil
M v. Bethlehem  Shiphldg, Corp,, & tribution or to the production or gather- Tense whiclh undertakes to pay for or 1o
2%, The FI'U memorandum brief eites ns 1 0% 1IN, 41, 0N SO 00, S2 L > iz of natural gas” 15 U.S.C.A ~§ 7-1-‘- deliver in Kind royaliy  oil, constitotes !
spypieats Arkansas Power & Licht Co, v, I8 Daire v, Minmi Herall Publishing _L.S (b). e a present snde of all of the gax in il N
PEe, Tue e, 1005, G FuSupp, 907, re- Co., 5 Cie, 1063, 213 B20 17, 21; Bokat 3 at the time the leaxe ix evecuted, Theis
versed, TG KU TS App DL 178, 156 v. Tidewater Fouipment (o, 5 Cir, 1064, 2 28. “Three things and three only Congress sen v, Robison, 1925 117 Tex, 480, 8
T4 N2 reversed, TOHET, B30 TR0 N2, J63 20 66T, See Boire v Greyhound ;f drew within jts own regulatory power, NAV.2L G165 Phillips Petrolenm Co, v,
6T N S, 91 LML 1261 United Corp., IGL 376 TL8, 473, 479, 84 S.Ct. b.; delegated by the Act to its ngent, the Bynum, 5 Cir, 1003, 155 1050 106, 109 -

S04, 11 L2 849, 854, characterizing Ihillipx P'etroleum Co, v, Johnson, 5 Cir.,

Federal Dower Commission.  These

Y

Niates v, Ning Tack, 104, 191 U8, 161,

4 N0 621, S LEL M7 (habeax core
pux): Texns & Pre. Ry, Coo v, Abilens
Cotton Qi1 Co., 1007, 204 UN, 426, 27
N.Cr 350, B LUE 853 (common Inw guit
for reparntions);  Sunshine Anthracite
Conl o, v Adkine, 1040, 310 U.S, 381,
IS, G0 RO 007, 84 LD 1263 (suit to
enjoin collection of tnxex, peualties, aml
interest demanded on the baxis that, ns

o

Leedom v, Kyne and MeCulloeh v. So-
ciedad Nneional, ete. (358 US. 184, 79
K.Ct. 180, 3 L.EA2d 210; 372 US. 10,
K3 R0 6T 9 L.IEA.2d 547, as involving
“extrnordinary ciccmnstances,”

Phillips Petroleum Co, v. State of Wis-
consin, 1054, 347 U.S. 672, 74 S.Ct. 704,
08 L.Ed. 1035.

were: (1) the transportation of natural

2as in interstate commerce; (2) its sale

in interstute commeree for resale; and

(3) nnturnl gas companies engaged in

such transportntion or resale.”
Panlandle Eastern Pipe Line Compeny v.
Public Service Commission, 1047, 332 U.
8. %07, 516, 68 S.Ct. 100, 103, 62 L.Ed.
128, 137.

367 F.268

1046, 153 .20 ING, 1o,

But althiough the Landowner-Lessor has
no “title’ in the gas in place, royalty
owners possess some character of prop-
erty right.  See BN v. Texou Dirilling
Co.,, 1048, 146 Tex. 575, 210 S.V.24 55x,
4 ALIRR24 101 (royulty owners recover
their interest in gas and distillate Tost
through a Dblowout eaused by negligent
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theories of other jurisdictions®  For all
agree thal as the gas leaves Lhe well-
mouth, the entire ownership of the gas
is in the lessee, none being reserved in
Thus, they urge, merely a
simple debtor-creditor relationship exists
between Lessee-Producer and Lessors,

the lessor,

[18] But this is hardly a decisive
answer any more. Ever since the deci-
sion in Rayme Field 3 the Supreme Court
has made it clear that neither the form
of the transaction nor the peculiarities of
state law are controlling in determining
whether there s a jurisdictional sale of
gax under the Act. A regulatory siat-

ute such as the Natural Gas Act would -

be hamstrung if it were tied down to
technical concepts of local law.” 381
U.S. 392, 400, 85 S.Ct. 1517, 1522, 14
L.Ed.2d 466, 472, That case involved
a sale of leasehold interests in a sub-
stantially proven and developed gas field.
Such lease-sale transaction was consum-
mated while the gas was in the ground
and befure a cubic foot thereof had
moved in interstate commerce.  Consid-
eratinn for such sale of leases was meas-
ured by a lump sum price as distinguish-
ed from a price per MCF payable on
production. By oil and gas business and

operations ot an adjoining lease) nnl see
MeBekle v JTutson, 1037, 137 Tex. 632,
B NOW 20 KNS, Dixeussing the nuture
of the rogalty interest, the Court xaid
thnt althongl the “royalty interest was
not, in vorrect oil aml gas legal parlanee,
a Cmineral interest’ it was “elearly an
interest in the minernls, and in the
amount of one-ecighth thereof, as well ae
nnointerest subject to alienation by jts
owner gl whle ad ralarens as ngainst
Tum ax real estate” The tonrt went on
to say: U 0 % the Jessor or royalty
owner netunfly owng one-eighth of the
spme mineraly of which the lessee owns
seven-eighths, althongh their respective
estatex are of different Kinds due to the
fact that the roynlty cighth is feoe of ex-
penxe, while the other seveu-eighthin nre
burdened with the obligations and coudi-
tions of the leaxe.” Young v. Rudid, 1950,
Tex. Civ.App., 226 SAWV.2L 469: Cates v,
Greene, 1088, Tex.Civ.App., 114 S.W21
502 Sheffield v, Yogg, 1934, 124 Tex.
200, 77 8.W.2d 1021; Frost v. Standarnd
Oil of Knnuas, 1037, Tex.Civ.App., 107
S.W2d 1037,

legal tests, this was a sale of gas reserveg
in place.  Nevertheless the Supreme
Court had no difficulty in determining
that it was a “sale” under the Act. “The
sales of leases here involved were, in most
respecets, equivalent to conventional saleg
of natural pas which unquestionably
would bLe subject to Commission juris-
diction under Phillips Petroleum Co. v

State of Wisconsin, 347 U.S. 672 [74 -

S.Ct. 74, 98 L.Ed. 1035).” 38F U.S,
392, at 401, 85 S.Ct. 1517, at 1522. The
Court finding great similarity to Gray
v. Powell 3 measured the transaction in
practical terms.  Sales of leases became
sales of gas for resale because this “ac-
complished the transfer of large amounts
of naturul gas to an interstate pipeline
company for resale in other Stutes.”
Stressing its importance, the Court went
on, “[t]hat is the significant and deter-
minative economic fact * ¥ *" apnd
¥ % because of it the Commission
* * % gcted properly in treating these
sales of leasehold interests as sales of
natural gas within the meaning of the
¥ooE o Aetrat 381 ULS, 392, 401, 85
S.Ct. 1517, 1523. See also People of
State of Culifornia v. Lo-Vaca Gathering
Co., 1965, 379 U.S. 366, 85 S.Ct. 486, 13
L.Ed.2d 357.

3L In 1T Willinmg and Meyers, Ol & Gas
Law, 31, it ix shown that 14 states ¢
adopted - the ownership-in-place doetrine,
S the doctrine of nonownership, 1 a quali-
fied doetrine, mul in 9 statex there is not
suflficient information to provide a basig
for ohsifirntion. Texas, therefore, ix by
ne means nlone in reeognizing and apply-
ing this concept,

32, Taited Gas Improvement Co. v, Conti-
nental O Co, 19635, 381 1.8, 002, S35 8.
Cro 1517, 14 L2 46,

33, 1041, 314 1WN, 902, 62 R.Cr 326, 86
1.l 301,

34, Neither the Solicitor General nor the

Court clallenged the gennineness or the
gomd faith of the substitute leasehold sale
n{ter conventionnl sales were rejected hy
FPC (See 381 118, 392, 85 8.0 1617,
14 LEL2D 466 at 471). There is thus
no indieation that the result would have
been different hnd the landowners, as
lexsors, made the sale of the gne reserves
in place direct to Texns Eustern. And
there appears to be much justifiention for

EI
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As a carollary to the State-law-no-title-
hence-no-sales-coneept, the Lessors also
argue that the royalty is u‘nrolate(l to gas
pmduced and ix, rather, simply one y'mrt
of the consideration given and received
for the transfer of the gas reserves and
the grant of the development privileges
under the lease,  Although the consid-
eration received by the lessor frequently
follows a commen paltern ® this is not
necessarily o as the R-Lease in question
here demonstrates. Two prineipal addi-
tional factors were the obligation to drill
eleven wells plus the securing of an out-
let through the Northern sales contract.
And, with or without added unusual con-
siderations, even royalty may be com-
plex.  Should it be proceeds, market
value, market price, a minimum-maxi-
mum combination thercof? If a frac-
tional interest, then what fraction—7ith,
Msths, tith, 3iths, or what? Al of these
variables lead Lessors to argue that if
the FPC has jurisdiction over royaltics,
then presumably it has jurisdiction over
all other types of consideration given.
Once that is established, and especially
if the pattern of §§ 4 and 5 of the Act
is pursued, it means that the FPC is
squarely in the middle in determining,
or at least approving as a § 7 condition
precedent to the grant of a certificate,
the terms and provisions of an initial
lease hetween a landowner and a lessee.
This would, so the argument continues,
run headon into the 1(b) production or
gathering proviso (sce note 27, supra)
and would, in any event, be concerned
with transactions so remote in point of
time and operation from the sale for

the reading given the eaze in the FPC

memnrandum brief:

“It enn hardly be doubted
that the Soupreme Conrt wonll have
reachied the xame resolt if instead the
producers in that ense had fixed theie
compensation in termys of n roynlty on
all gas subsequently sold by Texns East-
ern.”

.« e+

35, Sce, e.p., the deseription of the clhiarae-
teristic trind of consideration payable to
the lexgor:

“The benefity aceruing to n lessor un-
der a mineral lense, come under three
definite clngsificutions, regardless of

resale as to be outside the scope of the

Act.

But there are several possible answers
which might ultimately be found Lo have
merit. To hold that at some stage, the
FPC has the power to review, approve or
disapprove the amounts payable as royal-
Ly if in excess of FPC established ceil-
ings, does not necessarily foreeast a hold-
ing of universal jurisdiction over the
making of the initial lease or the ap-
praisal, assessment, approval or disap-
proval of the varicus clements going to
make up the total consideration for the
trade. There is, first, of course, the
requirement that the transaction consti-
tute a “xale for resale” or interstate
transpartation. This seldom occurs at
this initial stage.®

[19] But jumping that hurdle there
may be supportable reasons why royalty,
for the purposes of the Act is to be dis-
tinguished  from ather kinds of legal
considerations.  Although in legul con-
cept it is a deferred payment for the
initial grant, it bears a direct relation to
current production® None is due until
there is production. What is due depends
directly on the azmount of production.
As cach cubic foot of gas flows threugh
the well-mouth orifice, it ix known, there-
fore, that some specific (or ascertain-
able) sum is due for that fraction of
production prescribed in  the royalty
clause (Luth, %ath, Yith, etel).

And this practical consequence becomes
more acule in the context of a regulated
activity, Whatever may be the legal the-

what various speeifie appellations may
Le applied to them, namely, bonus, de-
lay rentals and royaliy”
Norevell, J., Guarrett v, Dils Co,, 1957, 157
Tex. 92, 101, 249 SV 004, 810 (dis-
genting opinion).

36. Bat compare the Il-Lease, oxeeuted
porsuant to the condition precedent that
the Northiern salex contraet be consnm-
mated.

37. Qceasionally it depemls on nonprodue-
tiun, e, wiler (take-or-pay, mininum
nomination requirements, ote. See Cal-
lery Properties, Ine v, IPC, § Cir, TOU4,
435 .24 1004, 1021,

g et

S
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ory of title in the gas reserves, the cost
of the gas to the Lessce-Producer ix in
two muin eatepories. There is, first, the
actual costs for exploration, development
and production of all of the gas, both the
working interest (e. g., Tuths) and the
royalty (e. g, th). The second is
the amount paid as royalty for the frac-
tion prescribed as rvoyalty. This second
element is directly attributable to. actual
gas delivered through the well-mouth
and is ordinarily measured directly there-

by

The direct, immediate importance of
royalty payments and the position of

38.

35.

have trented nmountx due under

“rake-ar-pay” clnwes ay o osales of  gaw
See nate 37, supra,

On a rost of serviee approach, Laml-
owner-Lessory  would pgeverally  benefit

41, Doth the Examiner nml the Commix

royally owners in the regulidory scheme
of the Act has been recognized by the
FPC in both a general  and specific way
in the area rate proceedings,®® which
many hope, will afford a workable solu-
tion. In the Permian Basin area rute
decision, No. AR Gl-1, opinion 468, 33
FPC * * * (now pending on review
in the 10th Circuit), a forerunner of
other area rate proccedings including the
Hugoton-Anadarko area, No. AR 64-1,
30 FPC 1354, covering the gas fields
involved here, it was treated as one of
the significant costs.¥t  Although ap-
fram dealing with o bigh cost Lessee-ro-
dueer,

40. In re PLillipg Petroleum Co., 1960, 24
FIC AT Wikennsin vo FPC, 1063, 333
.S, 204, 83 8.Ct 1266, 10 LEL2 357
{I'hillips 11).

sion enleulsted royalty at 12505 (14ith)

of the kelling price (premnbly on g “procecds™ baxis).  The Commission elinng.
el the allowed nmeant slightly beeause of other mdjustments, Showing that the
s

Commission does not lunp this “cost™ in
Gihle to lessor (o0 g, ex)

ecansideration
pletion, depree:
cerpt [rom Opinion No, J68:

Exploration and Development Costg

Dy Huoles

Other Exploratory Costs

Allowanee for firowth
Production Opernting Expense

Regulatory Ixpense

Depletion, Depreeistion nml

Amortization of Production

Tuvestment Costs

Snevessful Well Costy

Lease Aequisition Costs

Cost o Other Production Facilities
Return on Ureduction Investment (at

with others constituting both cost awd

loration and development vosts™ ar “de-

jon, amd amortization of production investment costa’) is the ex-

Cost in Cents per Mef

Examiner Commission

Return on Working Cnpital

Subtotal
Royalty at 12%%
Production Taxes
Total

1.07 142
1.19 159
83 1.11
2.88 250

(2.68) (3.10)
14 14
216 2.42
57 e
23 26
129) 3.1 138
20 a5
10.70 11.01
1.60 1.83
72 00
12.82 14.04

For a juria-licsionnl sale, royalty payments are considered ar operating cxpense

under Account Number 758, Commissi
Accounts for Natural Gns Compunies,

738,

on's Uniform Systemt of Accounting of
18 C.F.I.. Part 201, Account Number

s
v
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parently not discussing it in terms of
cwst attributable to royally payments,
the Commission recoguizes pencerally that
particuker praducers might be able to
justify above-ceiling prices where costs
excced the arca average and revenues.¥?

Its dynamic significance is dramatical-
ly illustrated by contemplating the dollar
and cents impact of full success by the
Lessors. Still unproved and obviously
subject factually to much downward ad-
justment depending on proof of factors
on market value,¥? the Lessors complaint
demanded 23¢ MCF. This is in sharp
contrast to the FPC ceiling of 11¢ MCF

42, “It wonld seem clear that where a pro-
ducer who has centracted for an above-
ceiling prive can show that hix out-of-
pocket expruses in connection with the
operation of 2t particular well are greater
than the revenues under the applicable
area price, he should be entitled to ap-
propriate relief, nnd there may bhe other
circumstances where n producer ax &
matter of law or in the public interest
woull be entitled to some relief,” (FPC
Opiniun No. 4GS, p. 105.)

Of course this hus to be read in the
light of this declaration: :

“A siguificant early ruling in thig
procecding was the Commission’'s order
of May 14, 1962, holding that individual
company cost-of-service evidence would
not Le received in evidence but that
composite vost studies would be admis-
sible,” (FPPC Op 408, po 20)

and Mr. Justice Clark dixsenting, Wis-
consin v, FPC, 1963, 373 U 291, 83
S.Ct 1206, 10 L.JSd.2d 337, apparently
forceasts constitutional questions in this
event: .

“Moreover, it must be remembered
that the burden of proving just and
reaxonable rates iy on the predocer
and lie eaunot be preclnled from offer-
ing relevant proof of lis cost. This he
will demand in the event lis statistics
show lis custs above those fixed for
his area, And mo the cold truth is
that, after all of its area pricing in-
vestigation and the fixing of n rate
pursuant  thereto, the producer  ag-
grieved nt that rate may demand wnd be
entitledd to n full hearing on his cost.”

3TTUS. 328, 83 S.Ct. 1254,

4. See, Weymouth v. Colorndo Intnrstate
Gas Co., 5 Cir, 3906, 367 P20 84

4. Commissioner O'Cunnor in Lis separnte
Statement sunmuarizes the FUC ceilings:

“For the pricing arca here involved,
the inercased rato ceiling iy 11.0¢ per

and far exceeds the FPC anti-triggering
guideline of 19¢.3% This poses a substan-
tial threat to Northern?® the PBipeline
Purchaser, depending upon the extent to
which the FPC would allow the increase
in Lessee-Producer’s cost of service to be
passed on or, if forbidden by Mubilei¢
contract terms the extent to which the
FPC would grant § 5 relief if the fower
contractual maximum (11¢) was held to
be not fair and reasonable.

Even assuming FPC rejection of Les-
see-Producer's requested price increases
from Northern, the other possible relief
to avoid confiscation—abandonment— 47

MOF (ot 1405 psin), amd the coiling
for initial rate filings ix 17000, See
Statement of General Policy Noo G1-1,
af FPC SIS, For oeertain filed rate
kchedules,  subject  to  the  pruducer
eliminating certain esenlation clauses in
the underlying contraet, the guidelines
are I1LGe omd 120¢0 Sew Seventh
Amendment to the Statement of Gen
eral Policy No. 61-1, 30 FPC 10%0.
The antitriggering guideline has heen
determined to be 19.0¢, See Teuth
Amendnent to the Stitement of General
Policy No. G1-1 (Opler No. 246G, issued
April 5, 10U5). There has heen uo in-
line determination for Texans Raitroad
District No. 10, and there is no just
and rensonable rate yet preseribed for
the nres, although suel o procesding is
presently in hearing,  See order insti-
tating Area Rate rocecding (Hugotan-
Anadarko Aren), Doeket Noo ARGE-T,
30 FPC LG

Northern now has 11¢ MCEF fiell coxt
under the amended contract, This field
eust wonh! inerense by 3¢ MOCP 0 royalty
is paynble at 20¢ MOF as elnimed, " If
passed o by Lessee-Producer 1o Nortl-
ern, the price to Northern woubld inereise
from 11¢ to 14y MO,

45,

46, United Gas Pipe Line Coo v, Mobile Gas
i
0 7.8, 282, TGOS,

Kervice Corp,, T806,
Cr. 873, 100 L 1 oef. United tiax
Pipe Line o, v, Memphis Light aml
Water Diivision, 1055, 008 UK. 103, 73
ROt 194, 8 LB 150

47. Spesking of producers having excess
costx, the FPC rtuted:

*Fyven in situntion where producers
are able to xhow that they are entitled
to relief from the obligntion to continue
to sell flowing gns at the approprinte
grea ceiling, in most enxes it mny be
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jropardizes the inlerest of Northern, its
immudiate customers, its ultimate cus-
tomers ot the burner tps and the public
interest generally in the withdrawal of
these buge reserves from the interstate

nutrket.

The prospect affords little comfort to
the Lessce-Producer here.  Invoking con-
tractual provisions which purported to
release the parties in the event the sub-
ject matter came under regulation of
state or federal agencies, its unilateral
discontinuance of service was rejected by
the Commission and the Third Circuit.

AL Huber Corp. v. FPC, 3 Cir., 1958,
36 F.2d 550, cert. deunied, 352 UGS, 971,
T 8.0t 363, 1 L.Ed2d 324 (approved
Continental Qi Co. v. FPC, 5 Cir,, 1959,
266 F.24 208y,

J
a
-
{

To the Lessors, another telling blow
against even the likelihood of FIC juris-
diction is the “historical” fact that the
FPC has not vet asserted this power.$*
Indeed, the centention runs, its own ad-
ministrative regulations and practices
provide no machinery for passing on the

wafficient to permit them to abondon
their unprofitable sales”
FLet Peeminn Dasin Area Rate Opinion
Na, AN, po W05,

48. There are two  isolated exveptions,
Northern Natural Gias rodueing Con-
pany, Dacket Niw, Golost amd 1001,
AT AR S (unreportedy, 6 (451l
Gas Neporter 508 and Fik fliver Co, &
Lomber Con FEC s Rate Sehedale No.
1, issapel Aogmst 30,10
6 Ol and Gas Reporter 2080 e Iy
memoratduig Grief trent these cases, el
wo think properly so, a4 Caniquet Com-
missioner Diglay, dic~nntingg, i
far-reaching implivations of e smsprtion
of FIC jurindiction “over the snfe by
royalty ownerx of gux retained either in
an wriginnl commereinl dease or by nan

(unreportedy,

raed the

averriding provisien inoan assipnment of
o Deasel” But oaxonomntter of practies,
the FUPC hax net pursaed it

49, Apparently to respond to this Court’s
preliearing request for supplemental mem-
ornmili, Lesses-Producer wired the FPC:

“We represent a lessor entitled under
@ gna leaxg to f monetary royalty based
on the market price of the xas. The
lesaee owns eight-eighths of the gax and
sells it in Interstate commerce for re-

Jevel of payments of royalty made by o
Lessve-Prodncer to a Lessor.

Amplifying its more cryptic  tele-

graphic advices to Lesser-Producer,™ the
FPCs memorandum briel s on candid
statement that it has not undertaken so
far to regulate royaity rates. Accarding
to the FPC's memorandum briel which
we either repeat or slightly paraphruse,
the FI°C historically has regulated juris-
dictional sales of independent producers
by reguiring either the operator of the
producing properties ov signatory work-
ing interest owners to make the certifi-
cate and rate filings required under the
Natural Gas Act. 1t is made for all of
the gas involved in the particular sales
contract regardless of the number of
individuals or entities who may own sep-
arate interest therein®®  Following Phil-
lips I the FPC jssued its order No. 174
series % in which it set forth the filing
requirements applicable to independent
producers.  Those orders provided that
independent produccers should file certifi-
cate applications and rate schedules, but
did not undertake to distinguish between

wile, Can you advise whether the FPC
fixes royalty rates between fossor and
Jessee oF has any procedurse to tjnli-
eate suely aodispuate”
To thix the FIC responded:

“Lenrte] November 5 Faleral Power
Commission does not fix rogalty rates
Between it lessor and lesses nor does ir
have -any procedure to ndjndiente suely
a dispute”

50. The provisions applicible to filings by
indepemlent produrers are contained in &
154801 of the regutations, 18 CUIL 1.
o1 ~ .

51, Onler No. 174, Docket Noo 3R, e
syl July 16, 1854, 13 P 1105 Order
No. 1740, dssued Awzust 6,01 and
mandified September 24, 1954,
1253, 1410; amd Oreder No, 17418 iy
December 1T, 1954, 13 FI'C 157G These
orders were the subjert of extended treat-
ment in a nomber of eases, but found by
thix Court te be nuareviewable. Magno-
lin Detroleum Co. v, FI'C, 5 Cir. 1843,
246 1.0 T80, vert, denied, 19057, BRI SN
oW, TT SCE 356, 1 LEL2 8220 (xee
related varex 256 L4 812, 813, N1G, S19,
K24, N7, RIS, K30, K30, K8 and editorind

 note 236 F.2d 785 at 793.)
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an operator and an owner of some other
interest except that, in order to relieve
jarge numbers of parties from the filing
requirennents, order No. 174-8, 13 FPC
at 1577-1579, provided that il the op-
erator made a filing, other intevested
parties were not required to file, At
that time there were no provisions pro-
hibiting a filing by a non-signatery in-
terest owner.  Nevertheless, in two de-
cisions,® the FPC ruled that a non-
signatory interest owner was not entitled
to file under the regulations then in
offect5®  Subscquently the  Commis-
sion 71 amended § 15491 to codify the
setion taken by it in the Humble and
Mids{utes cases®  As the regulations
now stand (barring waiver for good
cause) 6 only the signatory operator or
signatory interest to a jurisdictional gas
sales coniract may file. The signaiory
operator is required to file under §
154.91(L). Under § 154.91(c) other sig-
natory interest owners may file, but are
not required to do so unless the operator
is not a signatory party. Under §
154.91(d) a nonsignatory interest owner
is not permitted to file.

The upshot of it is that the FPC reg-
ulations do not presently provide for sep-
arate filings by landowner royalty inter-
ests or overriding royalty interests who
are not themselves signatory parties to
the gas sales contract. Nor are operators
required generally to provide information

52 Iumble O3t & Refining Co, T4 FPC
2 Midstates Oil Corp 14 FPC 08

53 This Court in Sun Oil Coo v, FIOU S
Cir., a5t I 288, cert, ddenied,
HGN, N UL NT2, 79 S0 1108 L
Ed2d 1wt affiemed  the Commission™
practice vler § 15001 of not permitting
notoperating, nonsignatory interest own-
ers to file.

54 Order No. 100, 16 FI'C 402,

5. Sun Oil Co. v. FPC, 6 Cir., 1958, 250
F20233, cort. denied, 1958, 338 118, 872,
9 5.Ct 111, 3 LEL2d 103, (See note
53, supra.)

. Sce § 17(b), 18 CLF.R LT(b).

SI. The FPC suggests that this is the same
*pproach it hins taken with respect to

with respeet to royalty interests in filing
their applications  for certificales to
make jurisdictional sales®?

But Lessee-Pipeline tand the FPC
memorandum briel) couuter with a good
deal of foree that this nonaction proves
little - certajuly not in the Hght of Phil-
lips 1 which put an end to 26 years of
administrative inaction.  The reach of
power and the seope of regulation are not
necessarily synonymous.  The FPC, as
any other administrative ageney, hay
considerable diseretion in delermining
the extent to which admitted power is
to be emploved, especially in terms of de-
tailed administrative regulations.®  And
certainly this would be true if, as the
FPC's memorandum brief asserts as a
fact, there have been no oveasions until
the inquiry by this Court for the FPC
cither to pass upon royalty payments or
its power to do so. For that matter, if
the FPC finds the statutory power to
exist” and this is affirmed by the re-
viewing court, there is stiil a greuat like-
lihond that few of the trunsactions vis-u-
2is Lessor—-Lessee-Producer will have to
come under FPC serutiny as such. Thus,
a “proceeds” royulty transaction presents
no problem. The price colleeted by Les-
see-Producer will at all times be subject
to FPC regulation, within FPC estab-
lished ceilings or collected subject to re-
fund upon determination of the fair, just

pereentage sales enntracts {ege resnle of
the resildue s from n processing plant),
Under § 153900e) e regulatng so far
has been at the provessing plant end, not
the xade by the Lessee-Urodocer to the
processime plant. With sulmitted power
tor regubite the Lessev-Deoadueer’s sale ta
PO parrpeeefally alee

the processor, the
elines to do & be
to effective reguluting, See FPC Gpin-
fon N, Daocket No,o AR 61-1, 0 T

i5¢ Q1IN unnecessury

58. Nee, e, dollnr jurisdictional standaris
extablizhed by the Nativnal Labor Rela-
tions Board,

Phe FPC ling done this by establishing
n eategory of xpeeind certificate nuthorizn-
tion for small produvers.  Rate und ecer-
tifieate filings by wmall independent pro-
ducers, Order No. 308, Getober 20, 1065,
30 F.Reg. 14009,
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and reasonable rate® §§4, 5. Likewise,
increases in the amounts payable for
royalty, whether arising antomalically by
escalation, favored nation clauses, or the
like, or through the forces of supply and
demand in fixing the market price under
a market price clause need not be re-
viewed if the increased price to be paid
is still within the velevant FPC ceilings.

It might turn out, therefore, that the
FPC, aussuming the existerce of the pow-
er to regulate the price paid for royalty
for gas admittedly sold for resale and
transported in interstate commerce, will
be confined to two principal objectives.
First, would be suitable regulations re-
guiring the signatory working interest
owner at the time of certification to
report fully on the status and nature of
the royalty obligations with subscquent
or periodic reports as to changes thereon
and the level of payments being made
therefor. The second would be a require-
ment that before an amount in excess
of the retevant FPC ceilings could be pay-
alle, cither as a result of unilateral ac-
tion by negotiation, compromise, or by
court judyment, an application would
first have to be filed for approval, re-
jection, or modification by the FPC.
That hardly signals the chaos to which
Lessors with much feeling prophesy.®
And chaos or not, it must be remembered
that if --and so far the if is a big one—
the amounts paid for royalty constitute a
“rate”, §§ 4, 5, then primary jurisdie-

59, Fuen theee, the FEPC memorandum briefl

points out that some regulatory control
might be needed, if the pereentage roy-
alty interext  (eg, th) i inerensed
murkeldly (g, Yith, ftha, 44, etel) with
consespuent  signilicant  inereaxe  in the
price of yax to the consumer or nn im-
pitirteent of the expldorntory developmental
netivities of the produacer, .

60. In attewpting to resolve tliese difficult
problems the Canrt is not helped by the
coercive tone of Lessor’s statement that
“if the court should yield to the ¥PCls
demand that the parties be relegated to
an administrative hearing * * * then
whatever right the royalty owaers in this
cnse huve in irretrievably lost. We sim-
ply ennnot afford the luxury of an FI’C
hearing. DBy economic comjulsion we will

tivn is not only a matter of initial deter-
mination by the administrative agency.
Rather it then becomes the exclusive role
of the ageney. State of Georgia v, Penne
sylvania RUR, 1945, 324 U.S. 439, 65
S.Ct. 716, 89 L.Ed. 1051; Northern Nat-
ural Gas Co. v. State Corporation Com-
missiun of Kansas, 1962, 372 U.S. 84, 83
S.Ct. 646, 9 1..Ed.2d 601; Montana-Da-
kota Utilities Co. v. Northwestern Pub-
lic Service Co., 1951, 341 U.S. 246, 251,
252, 71 S.Ct. 692, 95 L.Ed. 912; Sccony
Mobil Oil Co. v. Brooklyn Union Gas Co.,
5 Cir,, 1962, 299 F.2d 692, cert. denied,
371 U.S. 887, 83 S.Ct. 182, 9 L.Ed.2d
121, following the stay of this Court is-
sued in Magnolia Petroleum Co. v. Fed-
eral Power Commission, 5 Cir., 1956, 236
F.2d 785, cert. denied, 352 U.S. 968, 77
S.Ct. 356, 1 L.Ed.2d 322.

[20] Thus we end, as we began, a
consideration of these factors pro and
con demonstrate that there is at least
an arguable basis for FPC jurisdiction.
Moreover, these facltors ought first to
be evaluated by the FPC in the resolu-
tion of the question of statutory power
and, if that is found to exist, the neces-
sary implementation of that in terms of
the extent to which the exercise of that
power is or will be appropriate. Lest we
be misunderstood, we emphasize again
that this analysis is merely to indicate
why we conclude primary jurisdiction
reference should be made, the Court all
the while disclaims any purpose by what

chivose ns the only feasible course of ac-
tiotr to abandon the litigation and bow o
Huber's willl”

-

Pirst, this iz no contest between un-
equnl combatants,  On Lesgors’ eluim for
the years involved, over $300,000 is at
stake with much more apt to follow on
principles of colliiternl estoppel nx to years
subsequent to those in suit. Of more sig-
nificance, this question in of vital impor-
tanee to the public interest. Its impact
will transcend the parties, the period of
time involved hiere, and this particular re-.
lationship. In these two cnses Iarge vol-
umes of gns and sums of money are in-
volved and the trinl Judge observed that
there arc “several othier similne cases on
the docket of this court in the Amarillo
Division.”
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st has said or left unsaid, by its com-
ments, express or implied, of declaring or
intimating what its views are on the
'questions referred for inilial decision
py the FPC and the arguments pro and

con.
111

[21] We thercfore affirm the Dis-
“trict Court on issues Nos. 2, 3, and 4
(Note 7, supra), but vacate the holding
as to issue No. 1 and remand the cause
to the District Court for further con-
sistent proceedings.S?  Specifically, the
District Court should defer further ac-
tion including fixing of the actual “mar-
ket price” pending invocation 6 by the
parties of a ruling by the FPC: (1) (a)
as to the jurisdiction of the FPC over
payment for royalties for gas scld for
resale and transported in interstate com-
merce, (b) the status of a royalty inter-
est owner’'s transaction as a sale under
the Act. where incident to a sale for re-
sale and transportation in interstate com-
merce, (¢) the status of the royalty inter-
est owner's transaction in this case as a
sale under the Act; (2) if it should be
determined that the FPC has jurisdic-
tion and that at some stage or time the
royalty transaction for payment there-
for constitutes a sale under the Act (a)
the filing requirements, if any, for cer-

61. In view of the acute public interest,
dismissal under PO, 41(a) (2) s
nut in order bt if, nx osuggested (note
60, supra) the Lessor deelines, then the
Court hax ample power to reguire Lessees
Pipeline to go’ forwanl with the refer-
enee to FIC,

62, 'I'lie FIC memornmluim brief statey that
thix may be done in n number of ways:
F. g, by a complnint umler § LG(H) or
petition for declarntory order or other re-
et wwler §§ 1.7(a), (), or (¢}, of the

- Commission™s Rules of Practice und Pro-
redure (18 CUFLRL §§ 1.6(bY: L.7(a), (1),
or (¢}, Other procedures in which the
questions might be raised coull be ini-
tiated by application for a certifieate of
mblie convenience and necexsity under
Part 157 or xubmiaxion of n rate schedole
for filing under Part 154 of the Com-

367 F.28—BY2

tification and if required by whom and
when, (b) the extent, if any, to which
prior application to and appraval by the
FPC is required as to (i) the type, kind
or nature of the royalty clause, (proceeds,
market price, ete.), the pereentage there-
of (c. g, Yath, Vith, eteo, (31 manetary
payments which do not exceed relevant
FPC ceilings, (iii) monetary payments
which are or will likely be in exeess of
relevant FPC ceilings.

For obvious reasons we do not under-
take to blueprint the proceedings before
the Commission. Nor, in specifying the
specific subjects of inquiry and report,
do we mean to foreclose other relevant,
specific inquiries or variations thereof
which might be developed in the proceed-
ing and which will or might have i sig-
nificant bearing upon the substantial
public issue questions of great import-
ance. Rather, the test should be: when
the FPC rules and the reviewing Court 68
enforces, will the decision likely supply
the answers needed by the trial Court
in determining precisely and to what
extent matters are or are not for FPC
determination and those reserved for
court determination?

Affirmed in part.
Reversed and remanded in part,

pission’s NRegolitions Under the Natural
Cax Aet (IS ORI Parts 157 amld 1514,

63, Umder § 19 of the Aet review is to the
Court of Appeals, Nee PIC v Texaco,
Ine, 109G 377 U0 30081 K6 1105,
12 LY 112, The presence of iue
toryvenors might, therefore, take resview ont
of the Oth Cirenit and return it o us
Inter nx e matter of established Lov,

4. To nssure that each of the respeetive
trinl Conrts, the FIPC o oand reviewing
Courts will know precisely what wis bee
fore ux, we direet that the Clerk of thix
Court will on remand inetude in encl ree-
onl copies of the pre- aml posteargu-
ment memoranda from Conrt to counsel
in both eases and all briefr, memoranda
filedl in both eaxes with respeet thereta,
Counsel nre requested to eollaborate with
the Clerk in affording requixite copivs,
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William Iiarvey DENJAN ct al,,
Petitloners,
v.
FEDERAL POWER COMMISSION,
Respondent,
Citles Service Ol Company et al.,
Intervenors.,

Nos. 23463, 23491, 23511, 23638,
23634, 24051, 24180.

United States Court of Appeals,
District of Columblia Circuit.

Argued March 4, 1971.
Decided Dee. 17, 1971.
Certiorari Denied June 7, 1972.
See 92 S.Ct. 2109, 2410, 2413.
Rehearing Granted in Part in No. 23491

Aug. 29, 1972

Procceding on petitions for review.
of order of Federal Power Commission.
The Court of Appeals, Leventhal, Circuit
Judge, held that royalty provisions,
which were contained within oil and gas
leases, and which provided for retention
by royalty holders of a percentage inter-
est in gas sold in interstate commerce,
did not constitute sales of natural gas
for resale in interstate commerce subject
to Natural Gas Act, and thus lessor
landowners were not subject to regula-
tion as natural gas companies whose
sales were covered by filings of their
lessecy.

Reversed.

MacKinnon, Circuit Judge, filed
concurring opinion.

1. Gas &2

Royalty provisions, which were con-
tained within oil and gas leases, and
which provided for retention by royalty
holders of a percentage interest in gas
sold in interstate commerce, did not con-
stitute sales of natural gas for resale in
interstate commerce subject to Natural
Gas Act, and thus lessor landowners
were not subject to regulation of natural

gas companies whose sales were covered.

by filings of their lessees. Natural Gas
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Act, §§ 1(b), 2, 2(6), 4, 15 U.S.C.A. §§
717(b), 717a, 717a(6), 717c.

2. Gas &2

Intention of Congress, with respect
to Natural Gas Act, cannot be conclu-
sively determined by reference to con-
cepts and classifications under state law
decisions normally disposing of “pri-
vate” controversies. Natural Gas Act,
§§ 1(b), 2(6), 15 U.S.C.A. §§ 717(h),
717a(6).

3. Gas C214.3(2)

Federal Power Commission’s juris-
diction over rates chargeable by natural
gas producer includes authority to deter-
mine reasonableness of costs incurred,
even though such costs are not subject
to direct FPC control, and thus Commis-
sion has authority to review royalty pay-
ments, or drilling rig rentals, or any
other element of producer’s cost of serv-
ice.

——

Mr. Carroll L. Gilliam, Washington,
D. C., with whom Messrs. Philip R. Eh-
renkranz, Washington, D. C., and Wil-
liam H. Emerson, Tulsa, Okl., were on
the brief, for petitioners in Nos. 23,463,
23,511 and 23,633; also argued for in-
tervenor Cities Service OQil Company in
Nos. 23,463, 24,051 and 24,180. Mr.
William J. Grove, Washington, D. C., en-
tered an appearance for petitioner in
No. 23,633. -

Mr. Sherman S. Poland, Washington,
D. C., with whom Messrs. James B.
Reed, Houston, Tex., and Daniel F. Col-
lins, Washington, D. C., were on the
brief, for petitioner in No. 23,491 and
intervenor J. M. Huber Corporation in
No. 24,180.

Mr. Dale M. Stucky, Wichita, Kan,,
for petitioners in No. 24,051 and inter-
venors Carl F. Matzen, et al., in Nos.
23,463, 23,611 and 23,633.

Mr. H. H. Hillyer, Jr., New Orleans,
La., for petitioner in No. 23,654.

Mr. Cecil E. Munn, Fort Worth, Tex.,
for petitioners in No, 24,180.

Mr. Israel Convisser, Attorney, Feder-
al Power Commission, with whom

463 F.2d—17

Messrs. Gordon Gooch, General Counsel,
Leo E. Forquer, Assistant General Coun-
sel, Federal Power Commission, and De-
ter H. Schiff, Solicitor, Federal Power
Commission at the time the brief was
filed, were on the brief, for respondent.

Mr. Dan A. Bruce, Houston, Tex., with
whom Mr. Thomas G. Johnson, New
York City, was on the brief, for inter-
venor Shell Oil Company in Nos. 23,491,

- 24,051 and 24,180.

Mr. Graydon D. Luthey, Tulsa, Okl.,
was on the brief for intervenor Cities
Service Oil Company in Nos. 23,463,
24,051 and 24,180.

Mr. Charles E. McGee, Washington,
D. C., was on the brief for intervenor
Atlantic Richfiecld Company in No.
24,051. Mr. John T. Ketcham, Washing-
ton, D. C., also entered an appearance
for intervenor Atlantic Richfield Compa-

ny in No. 24,051.

Mr, James J. Flood, Jr.,, Houston,
Tex., entered an appearance for interve-
nor Panhandle Eastern Oil Company in
Nos. 23,463, 24,051 and 24,180.

Before LEVENTIIAL, ROBINSON
and MacKINNON, Circuit Judges.

LEVENTIIAL, Circuit Judge:

These are petitions for review of an
order of the Federal Power Commission
(FPC), accompanicd by its opinion No.
562, 42 FPC 164, which determined and
declared that the royalty provisions of
oil and gas leases constitute sales of nat-
ural gas for resale in interstate com-
merce subject to the Natural Gas Act,
and that the landowners are subject to
regulation as natural gas companics
whose sales are covered by the filings of
their lessces, the producer-operators.
We reverse.

Facts and Prior Proceedings

In J. M. Huber Corp. v. Denman,. 367
F.2d 104 (5th Cir. 1966), the court
agreed with landowners that the particu-
lar oil and gas leases they executed re-
quired the gas-producer lessces to make
royalty payments based on the current
“market price” of the gas and not, as
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lessees contended, on the actual price re-
ceived by the producer for the gas.

The market price was not determined
buecause the lessor's claim, for a royalty
based on a market price of 23¢ per mef
for gas run since 1946, presented “a se-
rious question whether a Court, state or
federal, cither initially or ultimately,
may allow any amounts fixed by jury,
court, or both as increased royalty pay-
ments without express prior approval of
the Federal Power Commission if, as
would these, the price thus fixed would
exceed levels prescribed by the FPC.”
(367 F.2d at 110, 111.) The court took
account of the public interest issues in-
volved, and directed a reference by the
parties to the FPC under the doctrine of
primary jurisdiction for that agency to
make an initial determination of its ju-
risdiction over rates to be paid for gas
royalty.

Thereafter the royalty ownev-lund-
helders in Huber petitioned the FPC for
a declaratory order disclaiming jurisdice-
tion over royalty payments. Severul les-
sev-producers invelved in similar litiga-
tion filed complaints seeking an FPC de-
termination that such royalties are sub-
joect to FPC jurisdiction. The FPC con-
solidated the dockets for hearing and de-
cision.  After prehearing conferences
and evidentiary hearings, the presiding
examiner concluded  that the royalty
owners are “natural gas companies as
defined in the Natural Gas Act” ! and
that a royalty owner seeking an inerease
in royvalty payment must apply to the
FPC beforehand,  The Commission af-
firmed in part by a vote of 32, Tt de-
clared that “the royalty provisions of oil
and gas leases constitute sales of natural
gas for resale in interstate commerce
subject to all the provisions of the Natu-
ral Gas Act.”® However, it held that
the ruyalty owners need not make o sep-
arate filing to the FPC; the producers’
filings were held to cover the royalty
“sales”  adequately for  regulatory
purposes.

I R, 4450 42 FPCat 108,
2. R.50M3: 42 FPCat 174,

Petitions to review have Dbeen filed
both by Mobil Oil Corporation and other
producers, and by royally owners, and
the cases have been consoliduted.  The
royalty owners challenge the FPC's ju-
risdictional decision. The producers
challenge the contemporancous ruling,
referred to in more detail hereafter, that
the royalty owners are entitled to pay-
ment on the basis of their contract
terms even when higher than the pro-
ducer's effective rate, provided no
breach of ceiling prices is wrought. We
find error in the jurisdictional determi-
nation.

Ruling That The FPC Dors Not Have
Jurisdiction Qver The Payment of
Royaltics Under & Typical Natural
Gas Lease

{1] In the FPC's order of June 23,
1967, setting a hearing on whether roy-
alty payments to the lessors are subject
to its jurisdiction, the Commission au-
thorized receipt of evidence relating to
general industry contracting practices
with respect to gas leases so as to be
more fully informed as to the general
background of the problem and possible
cconomic and legal consequences before
making its determination.

Evidence was introduced on industry
practice with respeet to oil and gas lease
agreements.  The evidence is well sum-
marized in the opinion of the Presiding
Fxaminer, e focused on the develop-
ment. wherein the landowner has some-
times reserved a royalty of a percentage
of the physieal hydrocarbon recovered
tfor oily, has sometimes reserved a roy-
alty of a percentage of the proceeds
thereof, and has sometimes reserved a
voyalty of a pereentage of the “market
value” thereof at the well or in the field.
This portion of the Examiner’s opinion
provides useful background information
and is set forth in an Appendix to this
opinion.

The Commission found one “basic
fact” determinative of the jurisdictional

3. 14,
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jssue: ‘the effective retention by the
rovalty holders of a percentage interest
in the gas sold in interstate commerce.”
This led to the conclusion “that if he
has contracted to retain an economic in-
terest in interstate sales, he has joined
the other interest owners in such sales
and he has become a seller of natural
gas and therefore a natural gas com-
pany.’” 4
For jurisdiction to attach under the
Natural Gas Act, the royalty owners
must be held engaged in a “sale in inter-
state commerce of natural gas for re-
sale.” Section 2(6) of the Act defines a
“natural gas company” to mean “a per-
son engaged in the transportation of
natural gas in interstate commerce, or
the sale in interstate commerce of such
gas for resale.”® Scction 1(b) of the
Act provides, 15 U.S.C. § T17(b):
“The provisions of this act shall ap-
ply to the transportation of natural
gas in interstate commerce, to the sale
in interstate commerce of natural gas
for resale for ultimate public con-
sumption for domestic, commercial, in-
dustrial, or any other use, and to nat-
ural-gas companies engaged in such
transportation or sale, but shall not
apply to any other transportation or
sale of natural gas or to the local dis-
tribution of natural gas or to the fa-
cilities used for such distribution or
to the production or gathering of nat-
ural gas.”

Whether landowners or other royalty
owners are engaged in the “‘sale” of nat-
ural gas in interstate commerce for re-
sale within the meaning of § 1(b) of the

4. 42 FINC. at 172,
15 CLS.CL § T1Ta(6).

6. Certninly Congress did not intend to ere-
ate a state checkerbonrd of federal reg-
ulativn and pon-regulntion depending on
the varying coneepts under loeal law of
the leasehiolder’s interest,

7. MeNally v. Hill, 203 U.8. 131, 55 S.Ct.
24, 79 L.Fd, 238 (1034) ; see Old Colony
RR v, Comm'r, 234 U.8. 552, 5CO, 52 8.
Ct. 211, 76 L.Ed 484 (1932),

8. 15 U.S.C. § T17a.

b

Act must be determined by reference to
the intention of Congress.

The Act was passed in 1938 and it bas
not herctofore been construed to apply
to ordinary lessors. While inaction is
not controlling on intent, the widespread
assumption and acquiescence therein, in-
cluding administrative and legislative
acquiescence, extending over such a
great period of time is not lightly to be
brushed aside.

[2] The intention of Congress can-
not be conclusively determined hy refer-
ence to concepts and classifications un-
der state law decisions normally dispos-
ing of “private” controversics, United
Gas Improvement Co. v. Continental Gil
Co., [the Rayne Field case] 381 U.S.
392, 400, 85 S.Ct. 1517, 14 L.)xd.2d 466
(1965).8

It must ultimately be ascertained in
the light of regulatory purpose and
objective, But as a point of departure
we may properly begin with the pre-
sumption that Congress, like other legis-
latures, has in mind the ordinary, usual,
and natural sense of a word like “sale.’” 7
This canon is given reinforcement for
this term because “sale” wus not one of
the terms for which Congress provided
an express or supplemental definition in
§ 2 (“Definitions™) of the Nutural Gas
Act.®

We have no need to pursue the intri-
cacies of ail-and-pas law, or to take note
of the way in which state law concepts
vary in deseribing the interests created
by oil and gas leases.® Tt suffices for

9, Amonp the elussifications fouml by one
text writer, with numerous citations to
ench one tomitted heres are: profit g
prendee,  corporent hereditament, ineor-
puren]l hereditament, au estate fn land,
not an estate in lnmd, an estate in oil and
gas, pot an estate in oil and gax, a nOTVi-
tude, n chattel renl, real estate, interest In
land, not un interest in lnnd, peesonal
property, a freehold, a tenaney ot will,
property interest, and the relntion of land.
lord aud tenant. 1A W. Suminers, Law
of Oil and Gmy § 152 at 371-374 (2d
ed, 1034). e concludes, “Perhaps

Ve e
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this case that generally the royalty own-
er is not considered, either in common
parlance or in conceptions of state law
decisiong, to be engaged in any “saln” of
gas. As to slate Jaw we refor to
Judge Brown's discussion in Huber®!
The lease terms give the lessee all pos-
sessory interests in gas produced during
the life of the lease, including full right
of sale,

The general understanding of lack of
any “sale” by the royalty owner, an un-
derstanding rooted in state law concepts,
is underscored by the opinion in Burnet
v. Harmel, 287 U.S. 103, 53 S.Ct. 74, 77
L.E4. 199 (1932) dccided only a few
years before passage of the Natural Gas
Act. While that opinion interprets a
tax statute, there is pertinence in Jus-
tice Stone's discussion of the lack of in-
cidents of a “sale” by the royalty owner,
both in technical termg and common un-
derstanding,  See 287 U.S. at 107, 53 S.
Ct. at 75:

[T he statute speaks of a “sale,
and these leases would not gencrally
be deseribed as a “sale” of the mineral
content of the soil, using the term ci-
ther in its technical sense or as it is
commonly understood, Nor would the
payments made by lessee to lessor
generally be denominated the purchase
price of the oil and gas. By virtue of
the lease, the lessee acquires the privi-

»

sometitne conrtx pinl legixdntures wadl rees
opnize the et that oil and gnse leases
nre alifferent from other forms of con-
tracty aml o eotveynnees, maed that the o
terests eronted by them eannot be proper-
Iy elaxafied widder emutnon interests in
property, ad will spenk of guels interests
an the interest of nn ooil and gy Jesses,
Nt §OI03, o 382

10, We put to ane side uny speeial case of
a lamlowner who takes a shure of the
gax prodaced ax hix roynlty and resells it

L Nee 367 B2 at 113-114:

“{The lensors make] the very simple,
yet prufound, contention that there can
be no ‘sale” of gas by royalty owners
ginen thiey have no gas to sell. And this
seems 1o be frue gs o matter of oif and
gas law, whethee based on the owner-
ship-in-place copcept followed by Texas
ond others or on non-ownership theories

lege of exploiting the land for the pro-
duction of oil and gas for a prescribed
period; he may explore, drill, and pro-
duce oil and gas, if found. Such oper-
ations with respect to a mine have
been said to resemble a manufacturing
business carried on by the use of the
soil, to which the passing of title of
the minerals is but an incident, rather
than a sale of the land or of any in-
terest in it or in its mineral content.
Stratton's Independence v. Howbert,
231 U.S, 399, 414, 415 [34 S.Ct. 138,
58 1..Ed. 285]; see Von Baumbach v.
Sargent Land Co., 242 U.S. 503, 521
[37 S.Ct. 201, 61 L.Ed. 4601.12

The Court referred to its rule of long-
standing, that “pavments by lessees to
lessors under mining leases were not a
conversion of capital, as upon a sale of
capital assets, but were income to the
lessor, like payments of rent.”  Id. at
108, 53 S.Ct. at 76.

The FPC's opinion stated “it would be
senseless to attempt to determine what
is a natural gas company and what is a
sale on the basis of IHornbook defini-
tions or local decisions not applicable to
the Natural Gas Act. . . . For
purposes of the Act, a ‘natural gas com-
pany’ is engaged in ‘the sale in inter-
state commerce of [natural] gas for re-
sale’ but whether his operations would
be classified as a ‘sale’ under private

of other jurisdictions.  For all agree
that as the gz leaves the well-mouth,
the entire ownership of the gas s in the
Jessee, nope-being reserved in the lessor.”

Judge Brown's  eitations reven] that
even in ‘Pexax, where o lease constitutes a
preseut snle of all the war in plaee, the
roynliy  OWnRer  posSKessex Nothe property
right in the minerals,

12, Von Baumbuel v, Sargent Land Co. is
one of the Minnesota Royalty Casex ine
volving state leaxes of iron ore lamds,
The leading ense thereon points unt that
mineral Ieases were developed undee the
fnw of tennney and not through the law
of walex. Thus the miner never got his
title to his mineral through a sale by the
owner but rather as a product of the use
for which rent way pabd and title was
acquiredd by an appropriate use of the
lcasw! promises, State v, Evans, 99 Minn,
220, 108 N,1V, 958, 0G0 (1003).

i
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- law is not determinative, U.G.1. v. Conti-

nental Oit Co., 381 U.S. 392 {85 S.Ct.
1517, 14 L.Ed.2d 466].” (R.5041).

In UG!I v. Continental Oil Co., supra,
referred to as the Rayne Ficld case, the
Supreme Court extended FPC jurisdie-
tion over sales of certain leases, al-
though the Act addresses itself, in
terms, to sales of gas. Sound analysis
of that case requires devclopment of its
background.

In Phillips Petroleum Co. v. Wiscon-
sin, 347 U.S. 672, 74 S.Ct. 794, 98 L.Ed.
1035 (1954), the Court held that FPC
had jurisdiction over “well-head” sales
of natural gas by independent producers
to interstate pipeline companies for re-
sale in interstate commerce. As the
Phillips opinion made clear (347 U.S. at
677, 74 S.Ct. at 796) the producers ad-
mitted “as they must” that they were
engaged in “the sale in interstate com-
merce of natural gas for resale” and
hence came within the basic coverage of
§ 1(b). The issuc was whether the sales
of an independent producer were exclud-
ed from regulation by the ultimate, and
negative, clause of § 1(b) excluding “the
‘production or gathering of natural
gas.'"” The Court rejected the contention
of exclusion, in view of the Act's text
and legislative history, including notably
the Federal effort to plug the “gap” in
regulation of the natural gas industry
created by decisions prohibiting state
regulation of interstate commerce as-
pects. The Court found “‘a congressional
intent to give the Commission jurisdic-
tion over the rates of all wholesales of
natural gas in interstate commerce,
whether by a pipeline company or not
and whether oceurring before, during, or
after transmission by an interstate pipe-
line company.” 13

In Rayne Ficld, an interstate pipeline
company made arrangements to buy the

13. See 347 U.S. at 682, T4 S.Ct. at 700,

14, The FPC's decision in Rayne Ficld
observed that it “would exalt form over
substance, would give greater weight to
the technicalitics of contract draftsman-
ghip than to the achicvement of the pur-
posca of the Natural Gas Act, and would

producers’ leaschold interests in  the
lands in which the natural gas was lo-
cated, instead of buying the gas pro-
duced directly. The gas reserves in
Rayne Field were proven and the ficld
was substantially developed. The Court
noted “The provisions of the lease-sale
agreements were such that they were
very close in cconomie effect to conven-
tional sales of natural gas” (381 U.S.
at 396, 85 S.Ct. at 1520). The Court
concluded (p. 401, 85 S.Ct. at 1522):
“The sales of leases here involved
were, in most respects, equivalent to
conventional sales of natural gas
which unquestionably would be sub-
ject to Commission jurisdiction under
Phillips Petroleum Co. v. State of
Wisconsin, 347 U.S. 672. [74 S.Ct.
794, 98 L.Ed. 1035}] . . . [Iltis
perfectly clear that the sales of these
leases in Rayne Field, a proven and
substantially developed field, accom-
plished the transfer of large amounts
of natural gas to an interstate pipe-
line company for resale in other
States. That is the significant and
determinative cconomic fact. To ig-
nore it would substantially undercut
Phillips. . . "1
It is in this context, of a transaction
that was in form a lease of reserves but
in economic impact the equivalent of
“conventional sales of nutural gas” that
the Court, in upholding FPC jurisdiction
to avoid “gaps™ in the regulatory frume-
work, stated (381 U.8. at 400, 85 S.Ct
at 1522):
“A regulatory statute such as the
Natural Gas Act would be hamstrung
if it were tied down to technical con-
cepts of local law.” Rayne Field, su-
pra, 381 U.S. ut 400, 85 S.Ct. at 1522,
These opinions were written with full
awarcness of the significance, in com-
mercial and regulatory terms, of the

impair our ability to control the price
received for gas sold to the pipelines in

. interstate commerce to the detriment of
the ultimate consumer” to holl that it
had no jurisdiction. 20 FPC 249, 256,
quoted et 381 U.S., nt 3U8, 85 S.Ct, at
1521, ’
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sales of gas by independent producers to
interstate pipeline companies. In estab-
lishing a Congressional intent to regu-

late those sales the Court began, in Phil-

lips with what were plainly and admit-
tedly “sales in interstate commerce of
natural zas,”  This was fortified when
Rayne Fivld extended coverage to pro-
ducers’ sale of their leases to interstate
pipelines, for that extension was on the
ground that these lease transfers were
the equivalent “in economic effect to the
concept of conventional sales” and such
conclusion was required so as not to
open gaps in Federal regulation. In
both cases the Court did not undercut, it
rather underlined, the need for a juris-
dictional foundation in *'sales in inter-
state commerce”—plain and admitted in
Phillips, und existing through economic
equivalent in Rayne Field.

When we come to an ordinary lease hy
the landowner to the producer there is
neither a “customary” sale in interstate
commerce nor its equivalent in cconomic
effect.  Such a lease is a transaction
that is itself customary and convention-
al, but one that precedes the “conven-
tional” sales in interstate commerce with
which Congress was concerned, indeed
even preeedes the “production and pgath-
ering” which § 1(b) visualized as pre-
ceding the sale in interstate commerce
over which jurisdiction was being estab-
lished.

Turning to the “significant and deters
minative economic facts,” basically the
aignificant fact for a sale in interstate
commerce is interstate movement cither
by the seller, prior to or in connection
with the sale, or by the purchaser, typi-
cally an  interstate pipeline company,
subsequent to or in connection with the
sale. In the case of a typical oil and gas
lease, there is no such interstate move-
ment by cither the transferor or trans-
feree.

In Rayne Ficld, the gas reserves were
known and had been substantially devel-

{5. The producer is n natural gas company
becnuse of the Intersiate movement con-
dueted either by lhim or by his customer,

oped by or in behalf of the lessces-pro-
ducers, A gas lease, however, transfers
only the right to explore, develop, and
market if exploration is successful; no
royally is paid if no gas is discovered.
In Rayne Field the lease-buyers were in-
terstate  pipeline  companies-——clearly
“natural gas companies” under the Act
—and it was known that the gas was
destined for interstate commerce. As to
leases of reserves from landowners to
lessee-producers there is no knowledge
when the lease is exceuted of the ulti-
mate destination of any gas that might
be discovered, no knowledge whether
the gas, if discovered, will be sold either
to an interstate pipeline or to any other
customer that will move it across state
lines. While the lease by the landowner
provides for a royalty in the event of
the discovery and sale of gas, typically
he has no control over any incident of
such sale either as to the quantity to be
sold, the price to be paid, the identity of
the purchaser or whether it shall be sold
in interstate or intrastate commerce.
To refer to the royalty owner as engag-
ing in the sale is to depart from the
common understanding of the words
used, industry parlance, economic equiv-
alent, or any other foundation hitherto
considered 2 source for discerning Con-
gressional intention,

The Commission’s approach was this,
that when a landowner exccutes a “pro-
ceads™ or “value” lease “he has contract-
ed to retain an cconomic interest in in-
terstate sales by the producer,” and "has
juined the other interest owners in such
sales and he has become a seller of natu-
ral gas." % But an economic interest in
the proceeds of a sale, unaccompanied by
authority to determine the incidents of
the sale, does not make one a seller.
The developér of a shopping center does
not become a seller of food because he
leases to a supermarket on percentage
rental terms. A patentee who licenses
various manufacturers on a royalty per-

agnuming he discovers gas and makes a
sale in interstute commerce, .

(6. R. 342, 42 FI’C at 172,
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centage basis is not generally considered
the seller of the articles. Nor does the
Jessor become a seller of an article mere-
Iy because the article was produced on
or from the land that he leased. An
owner of farmland leased to a farming
tenant does not become a seller of pro-
duce raised because his rent may be a
fraction of the price received for the
crops. An owner of a mine leased to an
operator does not become 4 seller of the
ore produced because the stipulated com-
pensation for the lease is a {ixed frac-
tion of the price received for the ore
produced.

If the statutory use of “seller’” or
“sale” of natural gas in interstate com-
merce is referable to the meaning of
these words in ordinary usage, or as
likely understood by Congress, the
FPC’s ruling is clearly unsound, We do
not- think a different result warranted
or mandated on the ground that the pur-
pose of the Act is to protect the ultimate
beneficiaries against exploitation by nat-
ural gas companies. That was indeed
the objective of Congress, see FPC v.
Hope Natural Gas Co., 320 U.S. 591,
610, 64 S.Ct. 281, 88 L.Ed. 333 (1944).
The FPC is to be commended for at-
tempting to further that objective, but
it is not sufficient justification upon
which to base an expansion of the Act to
activities clearly not within its terms.
Congress did not give the FPC carte
blanche to take whatever action it might
consider appropriate in furtherance of
this purpese. The FPC is limited by the
provision establishing its jurisdiction,
and we do not find in that provision,
rooted as it is in a sale in interstate
commeree, any basis for reaching out to
cover the landowner's lease or its royalty
payments, We think it too far removed
from the interstate sale. When there is
a sale of gas to a pipeline in interstate
commeree, the FPC will of course have
the jurisdiction and the responsibility to

17. In the l'ermian Basin area rate decizion,
eventually sustained by the Supreme
Court, the FPC enleulated the aversge
vost of producers affectwd, as to royalty
pagoients, un an assumption of 12%4%

exercise control in the interest of the ul-
timate consumer.

We turn to a consideration of what
may be implied as to jurisdiction from
the requirement of effective Federal
regulation of producers and pipetines,
Of course for leases executed after this
controversy took shape, it scems proba-
ble that producers will be able, and in-
deed have been able, to insist on leases
drafted so as to avoid recurrence of the
present controversies.

{31 More significantly, the Fre's
jurisdiction over rates chargeable by a
producer includes authority to determine
the reasonableness of costs incurred,
even though these are not subject to di-
reet FPC control, and that establishes
authority to review royally payments, or
drilling rig rentals, or any other clement
of the producer’s cost of servicel?
Permian Basin Arca Rate Cases, 390 U.
8. 747, passim and at pp. 824-825, 88 S.
Ct. 1344, 20 L.Ed.2d 312 (1968). And
we interject that this is the only ap-
proach that even the FPC has in mind
for handling other clements of the total
payments made by producers io jand-
owners, ¢. g., the cash honus, delay rent-
als.

Intervenor Sheli Oil Co. put forward
the contention that jurisdiction should
rest on the burden created on interstate
commerce by allowing royalty payments
in excess of producers’ rates, The Com-
mission opinion stated that “since we
find that an actual sale for resale by an
interest owner does take place nnder the
royalty provisions of the mineral leases
the argument of Shell and Tennceo con-
stitute an additional, but not the basic,
reason for asserting jurisdiction.” 4

If an interpretative ruling stretching
the Act as written to cover leases by
landowners is to Le countenanced on the
score of necessity, and we do not say this
will be possible, the underlying record

of totul cost of serviee {including return

on cupital), FPC opivion No, 1G4, 34

FIC 159, at 192 (1065).

18, 42 F.I.C. at 172, 173, It. 5043,
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.
wust be more comprehensive and pro-
found~-broader and deeper, as it were—
than the findings and analysis presented
on this record, The case as it comes be-
fore us, with a cursory “makeweight”
reference to a possible theory of cco-
nomic burden, is in a whelly different
posture from that presented in United
States v, Southwestern Cable Cn., 392
U.S. 157,88 S.Ct. 1994, 20 L.Ed.2d 1001
(19268, which held CATV systems to be
within the Federal Communications Act's
coverage of “all interstate and foreign
communication by wire or radie”, 47
U.S.C. § 152(a), and relied significantly
on the FPC's finding that achicvement
of its vepulitory purposes would be plac-
ed in  jeepardy by the unregulated
growth of CATV. .

As to the problem of economic burden
and  higher prices for consumers, al-
though the record contains evidence and
findings concerning different forms of
industry contracts (sce Appendix) we
have no findings concerning the extent
or significance of market price con-
tracts. And the FP('s opinion gives no
concrete indication of whether, in what
circumstances, or to what extent, there
may be an ecenomically meaningful
problem of “market prices” in excess of
ceilings. In the Huber case the judg-

19, The FP* stated (42 FPC at 173, 11
SOE3) that by wperntion of the law the
jurisdictional royulty interest has in of-
feet been vovered by the prodipeer filing
sinew TO0, on the same theory as n pro
ducer™ filing covers the juterests of all
non-signatory partues, gl shontd eontinue
to be so covered. Therefore the FIMC con-
chuled no nmendutent or extension of exist-
ing rades was peedid,

20. “Where he [the rovalty owner)  has
voutraetied for the market priee or value
it wonld npgeene that e has contegeted
for nopayment equnl to the maximuam rate
for suels gma whiel coull lunve been ro-
ceivil [by the produeer] as fixed onder
the law by this Commission, PN
Where no just and ressonable rate bas
been fixed nmd the producer has ngresd
to pay the rogalty internsst owner more
than he Limwsell receives for the gas, we
believe that the buxix of the effective rate
{the rate filed by the producer] subject
to adjustment when the just and reason-
able rate ia determined” 42 FPPC at
174

ment entitling the royalty owners tg
pursue their claim made no determina.
tion of amounts of recovery. Apparent.
ly such litigation may come to involye
substantial sums even if pursued so ag
to recover royalties based on ceilingg
higher than filed rates. This we infor
from the fact that Mobil Qil and other
producers have appealed from the ruling
of the FPC that although the royalty
owners’ filing obligations are met by
virtue of the filings made by the
producers,'? a royalty owner is not limit-
ed to the rate filed by the producer and
may enforce his contract as calling for a
higher rate if permitted by the Act.20
The record simply does not focus on
what may be involved in the possibility
of recovery of royalty calculated on the
basis of “market prices” higher than
ceilings,

Questions have come to our mind con-
cerning the FPC's theory as to how the
royalty owners may be shoe-horned into
the existing regulations, and we at least
have it in mind that if the FPC's asser-
tion of jurisdiction over royalty owners
were sustained its regulatory problems
might be more complicated than it has
assumed.? To avoid any misunderstan-

21 We are puzzled by the FPO conception
that royally owners are, and lLave sinee
1954 been, natueal gas companies under
the Avct, Jimited under § 4 of the Aet
to their rates as filed, even thoogh they
live not nuule filings and jndesd could
net bive made filings, und by the corol.
lury conception that the royalty owners
tre deemed covered by the filings mnde
by the producers yot may now suge the
preondueers for a higher basis,

It is one thing to congider 0 punsigna-
tory represented by the signatory when
they have a common interest. But as we
see it the reason why the FPC ix nssert-
ing jurisdiction over the royalty owner
is to bamdle the situation of a contro-
wersy between ropalty owner and pro-
dueer, nnd we nre at least uneasy with
an amalysis whereby the royalty owner
makes his filing by incorporation within
the producer's {iling and yot iy free to
week o higher basis,  If the royalty own-
crx whould recover on a basis of o macket
value higher than the rate that was filed
by producers, it iy difficult to discern how

i
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ding we interject that we have not been
made uneasy by the contentions the pro-
ducers have presented to us,®® for we see
no theoretical impediment to producers’
being held on the basis of a contract to
a royalty payment related to a base
higher than the producers’ filed rate.
United Gas Pipe Line Co. v. Mobile Gas
Service Corp., 350 U.S. 322, 76 S.Ct. 373,
100 L.Ed. 373 (1956). The producers
make no claim, even obliquely, that they
face financial or other difficulties re-
quiring relief from contructual obliga-
tions, see Permian Basin Area Rate Cas-
es, supra, 390 U.S. at 822, 88 S.Ct. 1344,
20 L.Ed.2d 312, and insofar as general
equitable considerations are concerned
we suppose the FPC may have had in
mind that its area ceilings are predicat-
ed on an assumption of royalty costs at
a conventional fraction of ceiling prices
(sce note 17, supra).

In any event we are not persuaded

_that the maintenance in either state or

Federal courts of contract (lease) con-
troversies between royalty owners and
lessees will undercut the Federal regu-
latory system. The controversies hither-
to delineated by the private parties have
focused on the producers’ assertion of
the need of the royalty owners to abide
by the producers’ filings and reccipts.

they may be deemed in complianee with
the obligntion of natural gas compnnies,
for any sale subject to the jurisdiction of
the IPPC, to charge ouly the rate that
ix set forth in a public sehedule filed
with the Commision, It seems clear
that the provisions of the regulations do
not fit lessors,

We are alse uneasy with the FDOs
assumption that there can he no contro-
versy between the Inmlowner anid the pro-
ducer if an area ceiling i established,
As we understand it the royalty owner
wag not, and npparently could not have
been, n party to the aren rate procecd.
ing. 1f this is correct, it ix not ecasy to
sce on what basis he ean be held conelud-
ed by what Lns been established in such
a proceeding, whetlier on  conventionnl”
findings, or following a scttlement.

22. They complain that they are made sub-
ject to immedinte contingent liabilities to
make retroactive royalty payments i the
FPC authorizes aremn rates higher than

453 F.2d—17¥s

The problem of relationship of market
prices to producer ceilings presents dif-
ferent considerations.

Without purporting to rule on the
matter in any way, we can certainly vis-
ualize the possibility that a court con-
fronted with a contention of entitlement
to & market price basis higher than the
producer’s ceiling would consider it to
run counter to the intention of the par-
ties, unless there is somcething 1o rebut
the fair presumption that they contem-
plated interstate movement and market
prices compatible therewith.®®  The
court might also consider that this re-
sult would be in furtherance of the gen-
eral principle against application of con-
tracts so as to contravenc public policy,
whether or not the result would be in vi-
olation of supremacy clanse doctrine
prohibiting state rules or decisions that
require a regulated company to take ac-
tion inconsistent with Federal regula-
tion, see Northern Natural Gas Co, v.
State Corp. Comm. of Kansas, 372 U.S,
84, 83 S.Ct. 646, 9 L.Ed.2d 601 (1963).28

The court handling the contract clause
could avoid becoming embroiled in the
ascertainment of the Federal ceiling by
referring that issue to the FPC, invok-
ing the broad and supple doctrine of pri-
‘mary jurisdiction, sce J. M. Huber Corp.

those previousty filed by the produrcers
even though the producers are prohibined
from retesactively nmdjusting thedr rates,

23, Cowpare Perminn Dasin Aren Itate
Caxes, supra, D00 UN0 n TH2 88 S0
1364, 13T, 20 LILL2d 32 et seqa upe-
holding departure from field prices in the
publie interest on the gromel, inter alin,
that various signifiennt inereases in fickd
prives were “symptomatie of the deficien-
cieg of the market mechnniso”™

24, The question would arise whether o de-
cision pequiring  produeer to pay the roy-
alty owner on a basiy higher than hix
Faleral ectling would be interfering with
his eareying on interstate commerce cons
fornutbly with the eonduct preseribed for
the producer by the Federal regulatory
agencey.

The question might be obwvinted in n
purticular case if the court discerned an
intrustate market, eapuble of absorbing
the volumes involved, not xubjeet to nny
Federul ceiling.
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v. Denmun, supra, 367 F.2d at 111; ¢f.
Brawner Building Inc. v. Shelyn, 143

This would bring the FPC into the dis-
pute between the royalty owner and the
lessee-producer, but the FPC would e
acting properly, on reference from the
courts, rather than unduly stretching
its jurisdiction and the statutery man-
date to extend to royalty owners.

Sprcial Circumstances of
Denman “R™ Lease

While Commissioners Carver and
O’Connor wrote strong dissenting opin-
ions from the assertion of jurisdiction
over the royalty interest in most gas
leases, they agreed with the majority
that variations in the Denman “R” lease
rendered  its  royalties  jurisdictional.
Commissioner Carver found that the cir-
cumstances  show . “the lessor clearly
identified his interests with those of the
lessee-producer,  The privity found lack-
ing in the usual and normal lcasing ar-
rangement is supplied under these partic-
ular facts.”* We do not consider this
matter, as we do not know whether a
majority of the FPC would have taken
the same approach initially, or would
wish to do so in the wake of our
decision.??

Reversed.

APPENDIX

Excerpts from Opinion of Presiding Ex-
aminer, sce 42 FPC at 190, 191:

Every provision in a lease is open to
negotiation, but not every provision is
actually negotiated in every transac-
tion.  The most common items of ne-
wotiation between the lessor and pro-
spective Jessee are the amount of cash
honus, the amount of delay rental, the
length of the primary term, and the
royalty fraction.

The cash benus is the cash consider-
ation paid by the lessee to the lessor
for granting the mineral lease and

25. The producer coulld file for a declara-
tion of ceiling, with nofice to the [
: nlty owner a3 party affected,
%, ; 26 I BOST, 42 FP.C. at 153,
|3 .
3
fx :

U.S.App.D.C. 125, 442 F.24 847 (1971).%5 -
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may range from a minimal amount to
a substantial sum.

The delayed rental is a payment for
the privilege of deferring the com-
meneement of drilling operations or
the commencement of production.

The primary term is the term of
the lease during which the lease may
be continued in effect without drilling
operations or production by the pay-
nment of a delayed rental.

»* &3 * * » *

The landowner may create by grant
or by reservation various estates in
land. The interest we are concerned
with here is called royalty and is cre-
ated by a reservation in an oil and gas
lease in which the landowner grants to
the lessee certain rights and privi-
leges, such as, to explore, drill and
produce oil and gas, and in the same
instrument rescrves to himsclf, free
from the expenses of production, a
share in the oil and gas produced or
the proceeds thereof. Williams and
Meyers, Oil and Gas Law, Manual of
Terms, 342; Volume 1, sees. 202, 202.1,
202.3. This share is usually expressed
in terms of a fraction of the produc-
tion. The fraction is gencrally one-
cighth and in some instances a larger
amount. The royalty interest as to oil
produced is usually taken in kind, but
as to gas produced, while the right to
take in kind may be reserved, it is sel-
dom done as a practical matter due to
its characteristies and the lack of
market other than the pipeline to
which the lessee delivers the gas, The
common provisions in the leases for
accounting to the lessor for royulty as
to the gas produced provide for the
lessee to pay the lessor for his frac-
tional part the market value in the
field or a percentage of the proceeds
derived from the sale of the gas.
In addition to the lessor’s royalty in-
terest, there is also another type of roy-
alty interest called an overriding royalty

27. Dreanilf Airways, Ine. v, CAB, 125
C8.AppD.C, 390, 379 F.24 453 (196T).

9
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o royalty clauses in the lenses here neces-
sary for consideration wenerally pro-
vide for the lessee to pay the lessor on
gag marketed from ecach well where
gas only is found (mc‘cight.h‘nf the pro-
ceeds if sold at the well, or if marketed
by the lessce off the premises, then one-
c.ighth of its market value at the wc:ll.
Some of the leases set forth only a pro-
ceeds type royalty clause and others only
a market type royalty clause. Regard-
less of the type of royalty clause set

i ;08 1 red in these pre-
rati . forth in the leases involved in }
development and operation of the prop ceedings, the landowners claim entitle-
- proportionate to their interest in ' !
erty, prope orridi ment at the market price.
the property. Although the overriding
royalty interest owner 1s 2 bare holder MacKINNON, Circuit Judge (concur-
of a 1'.ight to receive proceeds, the lessor ring) :
royalty interest owner is pr_otected b_\;’ T agree with the rosult and with t}'\c
certain implied covenants with xcdsp‘e}: opinion insofar as it decides issues in
to the development of & fease an ¢ this case. Iowever, with respect to fu-
marketing of the product. ture cases that might involve the rela-
: e } are in- tionship of market pn‘ccst t%l;::iutﬁi
In Docket No. RIGT-113, f.xer:el rights ceilings, T see no necessity o dise s the
volved three leases as to mm?};{ Lease” effect of the intent of thc.? p‘z'r x;. s \;ﬂ(‘ e
in Texas, designated a52 t};c:)% thcc‘ wg  policy, federal Sui?rcrr::\c'\, or the use
into on June 2, THU5 imary jurisdiction.
i,]::t'\e‘;rec:Si '\l:d the “M Lease” on January primary j
22‘ ~1926. The royalty provision insofar ORDER
as,necessm-y {for consideration hcx‘;, ‘ugé PER CURIAM.
der the "R Loase? thh' pecounts o 10 On December 39, 1971 petitioner filed
percent of the product o8 of e D. a petition for rchearing. Respondent
vides for Huber, the lussco: filed a response therete on Junu:xrl;lv'r%.
Sor thly for one- n January 28, 1972 William
To pay the Lessors mon 1972. On January 23, ' .
fourth (44) of the ¢as produced at te};lc Harvey Denman et al. filed a 'm:m;::. fﬁ.’_
mouth of the \\'cl.l ﬁl:om ém";- iis c‘;nts; leave to \‘L‘Shon:\l{ Lohthg plu(jltzlo.'\m " e
where gas only is ound, 19 hearing. On 1} arch 6, 12 order
per one thousand cub‘xc feet f(;r t:g was entered ;{ranlmg the com,ht‘x‘on.z]l x:l
first ten years of this co.ntx act, 2 d quest of William Harvey D(_”}m( "‘.mim;
thereafter, the market price of. su; for permission to rcsxmnq to the p o
gas but in no event shall the price be for rehearing and cxlcndm;jv ”;U'“:\]iling
computed at less than four cents per the filing of a response 1o ‘mf l:: ding
one thousand cubic feet. March 16, 1972. No ‘l‘L'SI')UI‘l?k :]\J
Under the B and M Leases the royalty  gijed, and on due consideration, it i -
clause provides: Ordered by the Court that H;.}c pLLt‘nt.lﬁ:z
To pay the Lessor the equal one-eighths g4, rehearing is gr:x.ntc;‘l L.(:,uy‘;'s cxtent
part of the market value in the field ¢ clarifying q‘“t itis t C.Lt s inten:
for.the gas from cach well where 835 tion in rcVQI’S‘”‘g to Y;Q”m-'c A
onl)" is found, while the same.is being  pequire, the }Cdcm‘d} o‘,::,r gou.d t;)_ fon
Tremi - ‘der in regs
emises, * * * to enter a further order in | > the
ped off the v “R" Lease conlroversy, as it may be ad

interest. Such interest is most comnxon-
Iv created when a lessce enters into a
i:arm-out agreement with another pro-
ducer. In such an agrcoment_ the \cssgc
retaing either an undivided interest in
the leases or an override interest. Both
the lessor royalty interest and the over-
riding royalty interest as a cox}tractual
matter receive their respective mtergsts
free of any of the costs of.pro(?uchon,
except for taxes. The working interest
owners generally share the expenses of

i to mineral

The type of lease varies as
rights in Kansas under Docket Nos.
RI67-114, R167-310 and RI67-400. The

f. Bee mnjority opinion, pp. 085-260, fuclusive,

consistent with the opinion of this court.

vised after further procecdings, not in-
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STATEMENT OF JOHN BOWER IN OPPOSITION TO A SEVIRAICE TAX
Before the House Committee On Assessment and "axation,

March 15, 1983

- MR, CiATRMAN:

The quest for a severance tax has become a modern day cruaade.
Behold the brave knights, clad in shining armor, riding forth
on white horses to save the hapless neople from the greedy
0il barons!

Reports in the media indicate this thing is greased for passage.
Apparently promotors are so confident that only a few showed

up to spenk for it yesterday, Some of them did not seem to
like the bill,

Everyone in this room knows why you are being pushed into this,
with little regard for the long term effect on the state., Peovle
don't think they will have to pay the tax! They see the legis-
lature spending more and more every year, and they want somebody
else to pay the bill, It is selfishness, nure and simple,

Senator Steininger put it bluntly when he said that the rights
of the state come ahead of the rights of 3000 o0il men. As

an attorney, he ought to know better. The Wagzi holocaust .was
justified by just such logic,

Yet here we see our cities, unwilling to tax their people,

or even their own industry, to finance their spending schemes,
asking you to reach out and put the bite on rural industry.
What will they be after next year--grain elevators and feed
yards?

‘Do you really need to spend so much of our money? Some of us
don't understand, when people are out of work, when fermers and
businesses are goingz broke, how you can 2o on talking glibly
about how much govermment sglaries should be raised. Doecsn't
anyone have the wisdom or courage to face the simple truth that
we can't go on giving unearned pay increases every year without
destroying our economy and our nation?

But the governor claims to have uncovered =2 bonanza, gnd as the
Bible says, "Where the carcass is, the vultures will be gathered
together." But, before you risk the ‘uture of {ansas on slicing
up this supposed melon, you ought to look at things as they

are in the real world. Instead of milkin: the cow, you may be
cooking the goose.

ATTACHMENT IV
(3-15-83)



ipage 2

It happenned before., The media flays the rich oil men, but

- the truth is: o0il and gas producers and royalty owners have
been robbed of billions of dollars by American price controls,
Bxploration stopped, lines formed at gas puaps, houses went

cold., L

. Foreign producers formed OPEC and broke American price fixing,
~ Prices jumped sky high, TFaced with paying the real price .of
_energy, Americans belatedly became economy conscious, The
nation's moribund oil industry came back to life, and nmoney
once agaln began to flow into exploration,

Now prices are coming back down to more justifiable levels.
OPEK ministers have patched up an agreement which they hope
~will hald the glide at 29 dollars a barrel, which slices quite
a chunk off the fiscal note of this bill., If that fails, oil
could go to 20 dollars, Then where are we?

Kansas oil prices have aglready fallen near 20 percent since
~Governor Carlin first proposed his severgnce tax., UNow they are
coming down some more, Add on an 3 percent tax and you will
shut down a lot of operations. Already drilling rigs are

- parked and men are out of work,

Let me give you an example of the oil business as it really is
in Kansas. 0il and gas were discovered north of McLouth in
1939. . By the early 1950's, nearly 800,000 barrels of oil

had been produced from the McLouth pool. With oil selling for
less than a dollar after the war, the field was abandoned

- when the state or@ered an end to surface disposal of salt water.
Casing was pulled and sold for junk., Oil rishts were worthless.

The rise in oil prices changed all that. In 1980 an attempt was
~begun to recover the remaining oil, estimated by an ensineer

at more than 2 million barrels. Drilling beran two years ago.

- Twelve wells have been drilled, eight of thenm yielding oil.
Total production to date, however, has been less than 4500
barrels. The producers have svent more than 1.5 million
dollars in this venture. I can tell you they don't feel

much like J R BEwing,.

~While this example may not be wholly +ypical of Kansas oil
production, it is a lot more so than all this hype about "big
~01l1," -Operations will be curtailed or shut down. Rural
communities will be hurt,

~About a third of the McLouth pool is under our farm. Of nine

- wells staked, three have been drilled, at a cost of more than

$500,000, * Sales from our lease have been 530 barrels, worth

$13,527.72. = Our royalties have b2en.;1690,96, on which we paid

. property taxes of $636,66. If these men go broke, nobody else
is likely to try recovering this oil during my lifetime,

Think about these things.
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Rotary Driling Contractor

TO: THE MEMBERS OF THE ASSESSMENT AND TAXATION COMMITTEE
OF THE HOUSE OF REPRESENTATIVES

My name is Jerry Marcus, I spent 12% years in the Beef business before coming
into the oil industry 2% years ago. As a Vice-President & Director of MBPXL
Corporation (now Excel Corporation) and as a graduate of the Wharton School
of Finance at the University of Pennsylvania, I am acutely aware of the
fundamentals of Business investment strategy. It is investment in Kansas
business that will keep our State strong and provide jobs, income, and an
increasing tax base.

0il & Gas exploration in Kansas is totally dependent upon the ability of
investors from within Kansas and investors from outside our State to feel
confident that an investment will bring an appropriate rate of return. If
such an investment cannot attain an acceptable level of return, it will not
be made or it will be made in another investment or another place where the
return is acceptable.

I am here today to explain new facts. Facts which have not been explained
to you or to the people of Kansas. These facts are important for their
affect on Kansas.

Every Kansan must be made aware that since September, 1982, Kansas Crude
oil, which averages 35 gravity, has been selling for $1.65 per barrel less
than in Oklahoma, Texas, Colorado, Nebraska, and other states. The cause
of this lower price is twofold: (1) Kansas has a very poor pipeline system
to transport Kansas production out of this state. Most Kansas production
must be refined within the state. Recently, there have been permanent
closings of 2 refineries in Kansas City, 3 others in southern Kansas and
northeast Oklahoma. (2) Kansas pipelines are common stream -- mixing a blend
of sweet and sour crudes within the same line, with little or no ability to
separate qualities. This has caused Kansas crude oil to be penalized by all
major purchasers by deducting a higher gravity adjustment than surrounding
states due to a lower refining yield for the average Kansas mixed stream
crude. It is likely that this $1.65 differential will remain for years.

ATTACHMENT V
(3-15-83)



A $1.65 is equivalent to 5.7% cost on $29.00 crude. We already have a 4% Ad
Valorem tax and with the proposed 8% Severance tax (4% net), every investor

or producer must subtract 13.7% (5.7 + 4.0 + 4.0) when comparing an investment
in Kansas versus a like investment in Oklahoma where a 7% cost exists. If

you compare this 13.7% cost against investment in Colorado or Nebraska, where
a 4-5% tax exists, you would get approximately 10% less for your investment.
Will you invest for oil in Kansas if you can get 10% more for your investment
in Nebraska or Colorado or 7% more in Oklahoma?

It should not be difficult to imagine the tremendous impact these differentials
in return on investment will have on investment in Kansas 0il & Gas exploration.

There is no question that many of our present 0il & Gas exploration companies
are already diverting substantial investment away from Kansas and our daily
production of oil is already beginning to decline. This is only to be
expected, because Kansas, with its impending Severence tax is no longer
attractive. Present drilling activity is already down over 40% from the
previous year.

It is clearly probable that Kansas will lose 50% or more from 1982 levels of
investment in 0il & Gas exploration if any Severance tax is passed. The
consequences to the property and income tax base will be devastating and yet,
no economic impact analysis has been presented to reflect these facts.

At the end of 1982, Kansas Oil production was at a rate of 70 million barrels
annually. If investment drops 50%, Kansans must be made aware that within

3 years, $500 million in annual gross revenues from production will be lost
from this State along with $20 million annually in State income tax revenues.
Within 7 years, this annual loss of State income tax will climb to $40
million and will have accumulated to a loss of $140 million over 7 years.

The $500 million loss of gross revenues will climb to $1 billion loss annually
within 7-8 years, and it will have accumulated to a loss of $3% billion in
gross revenue over 7 years. Imagine what a loss to this State not to have

the reinvestment of $3% billion during the next 7 years!



It would be tragic for Kansas to lose its 2nd largest industry. 1In all
surrounding states where the 0il & Gas industry is also suffering from

falling oil prices and a significant downturn in exploration activity, local
and state governments are supportive, doing everything in their power to

help. In Oklahoma, S.B. 197 has been introduced which would exempt exploratory
wells from Severance tax. In North Dakota, where exploration has all but
ceased in the Williston Basin, the State Senate will soon introduce a similar
bill to exempt new production. Kansas must do the same. We must have a
positive image to restore investor confidence.

Our Governor and this legislature and our local governments do so many things
to attract other industries into this State and to help them grow. We give
property tax abatement, issue industrial revenue bonds, and make all kinds of
special concessions. What do we do to keep our mature industries here?

I plead with each and everyone of you to consider the real issue. Do not

"kill the goose that layed the golden egg". It is not too late. If you kill
the Severance tax bill and work to stimulate this industry and all industries
in this state, the tax base will grow and present tax structure will provide.

It is not your fault that you have not been given all the facts to make your
decision regarding the Severance tax issue. Our industry must take the blame
for poor communications.

As elected officials, I am sure that every person on this committee has the
best interest of Kansas in his heart and in his mind and would not want to
act in any way which would severly damage the future of this state.

J. D. Marcus
President



MARCH 14, 1983

GENTLEMEN:
THE KANSAS COAL INDUSTRY IS TRULY A DEPRESSED INDUSTRY.

DURING THE CLEAN AIR ACT OF THE EARLY 70's, KANSAS COAL
WAS LEGISLATED OUT OF MUCH OF ITS* MARKET DUE TO LOW So,
REQUIRMENTS.,

MUCH OF THAT MARKET AREA IS NOW BEING SERVED BY WESTERN
COAL, WITH COAL SEAMS RANGING FROM 40‘-75‘ IN THICKNESS
AS COMPARED TO KANSAS SEAMS OF 147-18%,

WE COMPETE REGULARLY WITH COAL PRODUCED IN OKLAHOMA,
MISSOURI AND ILLINOIS, OF WHICH NONE OF THESE STATES
HAVE A SEVERANCE TAX ON COAL.

WE ARE CURRENTLY ENCOUNTERING PETROLEUM COKE COMPETING
IN THE COAL MARKET PLACE AT 50% THE PRICE OF COAL.

- SHOULD ALL OF THE COAL SEVERENED IN KANSAS BE UTILIZED

IN KANSAS, THERE WOULD NOT BE SUFFICIENT QUANTITY TO
SATISFY THE NEEDS OF ONE LARGE POWER PLANT.

ANNUAL COAL REQUIREMENT:

LARGE POWER PLANT - 3.5 MILLION TONS
MEDIUM POWER PLANT 1,0 MILLION TONS
CITY POWER PLANT 0.5 MILLION TONS
CEMENT PLANT 120,000 TONS

AS YOU CAN SEE, KANSAS IS DEFINITELY AN IMPORTER OF COAL.

GENTLEMEN, I PRAY THAT YOU WILL TAKE THE TIME TO UNDER-
STAND THE COAL INDUSTRY IN KANSAS. PRIOR TO CASTING YOUR
VOTE TO KILL THE INDUSTRY THAT HAS SERVED KANSAS WELL FOR
MORE THAN 100 YEARS.

RESPECTFULLY SUBMITTED

S FUEL COMPANY

ATTACHMENT VI
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FACT SHEET

TOTAL KANSAS COAL PRODUCTION FOR 1982 1.395,923 TONS
CLEMENS PRODUCTION FOR 1982 298,730 TONS
NUMBER OF EMPLOYEES 97

PAYROLL - CINCLUDING FRINGES) | $4.5 MILLION
EMPLOYEES STATE INCOME TAX $ 95,000.00
EMPLOYEES STATE SALES TAX $  34,000,00
COMPANY COUNTY TAXES $ 94,000.00

CONTRACT CARRIER FOR CLEMENS COAL

20 TRUCKS - TOTAL REVENUE $2.0 MILLION
FUEL PURCHASED IN KANSAS $ 500.,000.00
TIRES AND MAINTENANCE | $ 268.000.00



A LTERNATE
F UELS
INC.

P.0. Box 769 Arma, Kansas 66712

March 15, 1983

House of Representatives
Assessment and Taxation Committee
State Capitol Building

Topeka, Kansas 66612

Dear Mr. Chairman and Committee Members:

My name is George M. Barberich, I am Vice-President of Alternate
Fuels, Inc. We are a surface coal mining concern in southeast
Kansas. Our company provides coal for some of the cement plants
fuel supply of which our coal becomes a part of their finished
product. What are some of the Kansas cement plants doing about
their fuel needs today? They are burning Oklahoma coal, petro-
leum coke, other waste by-products, all of which are cheaper than
Kansas produced coal on todays market.

The demand for Kansas coal is gradually diminishing. It is being
‘forced to give way to low sulfur coal from the western states

and also Oklahoma. The vein thickness in the western mines may
exceed 70 feet, while in Kansas we are fortunate if it exceeds

20 inches. Kansas coal has to be washed causing shrinkage of
over 20 percent. The western coal is 100 percent marketable.
Kansas coal has more than 6 times the amount of sulfur than
western coal and even some Oklahoma coals. Kansas coal is unable
to harness another economic hardship.

Our employees future is at stake here. Everything that our comp-
any and others in the industry (what few of us have survived) have
worked for is about to be discarded. It takes just as much effort
to extract the next ton of coal as it did the previous ton. These
are just some of the problems facing our industry in Kansas. The
ones mentioned here are presented in laymans terms, the others
become very technical. =

Mr. Chairmen and committee members, I urge you to review the facts.
We are not a thriving industry operating on a large margin of profit.
Please do not place the faith and future of our employees, our buyers,
our vendors and everyone involved in the industry in any greater
jeopardy than it already is.

Respectfully submiﬁ;jj;ﬂqiigggg::>

George MY Barberich
Vice-President

ATTACHMENT VII
(3-15-83)
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Bills Coal (Company. Tnc.

DIVISION OFFICE

KANSAS — OKLAHOMA — MISSOURI

PITTSBURG, KANSAS 66762
March 14, 1983

Honorable James D. Braden

Chairman, House Assessment and Taxation Committee
Kansas House of Representatives

Topeka, Kansas 66612

Dear Sir:

As a matter of sound business practice, Bill's Coal Co., Inc.
is opposed to any form of a severance tax on coal.

The coal industry in Kansas is at best marginally profitable.
The coals which we mine are deep, thin seams which, while relatively
high in heating value, are also high in sulfur content. Since
the coals are already undesirable because of the high sulfur, any
increase in the price of our coal becomes doubly detrimental.

I'm sure that you have already heard much of the depressed
coal industry in general. With the existing over capacity industry
wide, the profit margins within which we must submit bids on
coal contracts is extremely narrow, any increase of taxes , not
only one of the magnitude proposed here, will, of necessity, do
basic, irreparable damage to our firms ability to continue to do
business in the State of Kansas.

In addition to the damage which can be done in competing with
surrounding coal producing areas, of more immediate concern is our
ability to produce coal at a profit under our existing long term
contracts.

Our company currently operates under long term contracts to
produce over one million tons of coal annually. All of this coal
is sold at fixed prices under contract with no adjustment made
for increased costs of any kind. With over 50 percent of our available
reserves located in Kansas, it is imperative that the fixed costs
related to mining that coal remain constant.

We have made every attempt to control our costs so that we may
be competitive in a buyers market. We have laid off operating personnel,
we have decreased supervisory and staff positions, we have consolidated

. offices and operations, we have closed marginal projects.

ATTACHMENT VIITI
- (3-15-83)



Honorable James D. Braden

Chairman, House Assessment and Taxation Committee
Page 2.

To now tax our company out of existance would be a great
injustice to the people who rely on us for their livelyhood
and the people who depend on them.

Sincerely,

BILL'S COAL, CO., INC.

Ron Ponmier




)" LONE STAR INDUSTRIES, INC.

Cement & Construction Materials Group

P. O. Box 297
Bonner Springs, Kansas 66012

March 10, 1983

Tax and Assessment Committee
House of Representatives
State Capitol Building
Topeka, Kansas 66612

Re: Proposed Severance Tax on Coal
Dear Mr. Chairman and Committee Members:

Please enter our opposition to the proposed Severance Tax on Coal now being
considered by your committee and scheduled for public hearing on or about March
15, 1983. I would Tike to express our basis for opposition, avoiding extension
of remarks and detail for the sake of brevity. I plan to make an appearance

at the hearing for the purpose of making a further statement and to answer

any questions.

We estimate the proposed Severance Tax will add a minimum of $2.00 per ton to

our coal cost at the plant. Coal is our major fuel source. This abrupt additional
cost per ton provides no additional benefit to our operations in the way of fuel
efficiency, man-hours saved, or other direct or indirect contribution to our
operations. '

Any rise in costs, especially unproductive, is serious in these times. As
costs rise and prices fall, or at best remain static, it is essential that

a prudent businessman make an on-going study of a given operation to determine
that the business gives an appropriate return on investment. A substantial
jump in cost of fuel supply such as would result from this proposed tax,

could have a serious impact upon our operations at Bonner Springs, Kansas.

Our Bonner Springs cement plant has been a part of the community since 1908. It
presently. has over 160 employees with an annual payroll of approximately three
and one-half million dollars. The contribution to the state and local economy
through corporate and personal taxes, transportation services, and all other
contributions to the state and Tocal financial well-being you can recognize
without further enumeration.

ATTACHMENT IX -
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" LONE STAR INDUSTRIES, INC.

Cemont & Construction liaterials Group

P. O. Box 297
Bonner Springs, Kansas 66012

-2- March 10, 1983

If this tax is passed, we would have to consider at least two alternatives:

1. At the present, we purchase coal from a Kansas supplier. This is
the result of a combination of economics and a desire to do business
within the state. If such a tax becomes a fact, it might become

necessary and good business judgement to find our source outside
the state.

2. Such an additional cost would undoubtedly precipitate a study of
feasibility of keeping this old and costly operation open. This is
not idle conjecture, since the Company has recently shut down
(temporarily it is hoped) a plant of comparable age in one of the
active markets because the cost of fuel and raw materials continued
to increase with no productive benefit therefrom, rendering the
continued operation at this time impractical.

Revenues from a healthy industrial environment in the State of Kansas will
result in better cash flow benefits to the State than this specific severance

tax. The overall long-term effects should be seriously considered before
any such tax is approved.

Sincerely yours,

LONE STAR INDUSTRIES, INC.

C’-' /‘7 /54&5,//.’414,1//

C. A. Buckelew
Plant Manager

CAB/rm
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GENERAL PORTLAND INC,

STATE OF KANSAS
HOUSE ASSESSMENT AND TAXATION COMMITTEE

MR. CHAIRMAN, COMMITTEE MEMBERS, GUESTS: I REPRESENT
THE VICTOR DIVISION OF GENERAL PORTLAND INC., A MANUFACTURER
OF CEMENT IN THE STATE OF KANSAS. WE SPEAK AGAINST THE
IMPOSITION OF A SEVERANCE TAX ON COAL MINED IN KANSAS AS SUCH
A TAX WILL TEND TO DRAIN MONEY FROM THE STATE AND HAVE A

NEGATIVE EFFECT ON THE KANSAS ECONOMY.

GENERAL PORTLAND INC. RELIES ON COAL AS ITS PRIMARY
FUEL IN MANUFACTURING CEMENT., AN EIGHT PERCENT TAX ON COAL
WOULD INCREASE OUR PRODUCTION COSTS AND FORCE US TO CONSIDER
OUT OF STATE COAL SOURCES ALSO NEAR OUR PLANT SITE. IF WE
PURCHASE COAL FROM OTHER STATES, SUCH AS MISSOURI OR OKLAHOMA,
IT WILL HURT THE FINANCIAL POSITION OF OUR KANSAS COAL SUPPLIERS,
THEIR EMPLOYEES, AND THE COMMUNITIES THAT RELY ON THESE COAL

SUPPLIERS FOR THEIR WELL-BEING.,

ATTACHMENT X
(3=15-588)



HIGHER COAL COSTS FOR GENERAL PORTLAND WILL ALSO MAKE
US LESS COMPETITIVE WITH CEMENT PLANTS IN OTHER STATES. WE
SHIP CEMENT TO CUSTOMERS IN TEXAS, OKLAHOMA, MISSOURI AND
NEBRASKA AS WELL AS KANSAS. THE HIGHER COST OF QUR PRODUCT
DUE TO A SEVERANCE TAX ON COAL WOULD NOT ONLY DECREASE OUR
VOLUME SHIPPED TO OTHER STATES, BUT WOULD HAVE THﬁ ADDED
DISADVANTAGE OF ENCOURAGING MORE OUT OF STATE CEMENT TO BE
SHIPPED INTO KANSAS, THE NET EFFECT IN BOTH INSTANCES CLEARLY
IS AN ECONOMIC LOSS FOR OUR STATE.  OBVIOUSLY, LOWER SALES
VOLUME FOR GENERAL PORTLAND INC. WOULD HAVE UNDESIRABLE EFFECTS
ON THE MORE THAN 150 KANSANS WE EMPLOY AND THE COMMUNITIES IN

WHICH THEY LIVE.,

THE FOREGOING COMPELS US TO OPPOSE THE SEVERANCE TAX
ON COAL AS IT WILL HAVE UNACCEPTABLE REPERCUSSIONS ON THE

INDUSTRIES, PEOPLE, AND COMMUNITIES OF KANSAS,
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MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

I am here today representing an area in which the people

derive a living either directly or indirectly from the number

one or number two industry in the State of Kansas.

Both of

these industries are in a deflated position due to world wide

overproduction which is causing job losses and bankruptcies.

I have people wondering what's the matter with the

Legislature when the number one industry of the state, agriculture,

gets .8 of 1% of a 3 billion dollar budget spent on it and then

is asked to cut some more.

And the number two industry, the oil

and gas industry, which is already paying 200 million dollars

in taxes is asked to pay another 90 or 100 million dollars in

taxes. Where are our priorities?

My people are beginning to look

people of this area probably did Quantrill's Raiders.

on the Legislature like the
They know

they are about to be raided again, they're just not sure when and

for how much.

In the guise of socking it to the big oil companies, we are

surely going to put a lot of small independent producers out of

business.

It's as bad as passing bonds to get a new business in

town that puts three small old businesses on main street out of

business which have been paying taxes for maybe 40 or 50 years.

Producing counties are going to
but if we do not keep the ad valorem
rebate, they will suffer more.

I know some think the producing
entitled to all of this. Who has to

for the industry?

-

suffer losses with any tax

credits and at least an 8%

counties shouldn't be

build and maintain roads

Who has to build schools and furnish housing

ATTACHMENT XI
(3=15=83)



STATL OF KA SAS

HAROLD GULLDNER géké\\) COMMITTEE ASSIGRMERNTS
SRR T ANTIVE LN IS TR m[’{i Sl E  BRAHIMAL] B L)
PP SRR Ry AL TIAT LA IRES0A v § -
GIFELEY HAMILTOM KEARNY SCOTT Wil . oAt e A

WICHILETA COUNTIES
oy 30X 4R
Y RACHITGE KANSAS 67878

TOPEKA

HOUSE OF
REPRESENTATIVES

-2 _

for the workers of the industry and their children? And who

now has to help do sonething for the unemployed of the industry?
I could say a lot more but in closing, I want to say that

this is not a fair tax, but knowing that things are not always

done fairly here, I hope that if you pass this unfair tax, that

you will at least try to pass the fairest of the unfair taxes.
Doesn't that seem fair?




I NS RS RN ISR IR TR maISIISIS——=

s AR

BTATEMENT

Before the
Kansas House Committee
on Assessment and Taxation

In Opposition To
S.RB. 247

on HMehalf of
Independent Salt Company
Kanopolis, kKansas

by

M« D. Keener, Manager

March 15, 1983
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Where does salt
come from?

Over 200 million years ago when dinosaurs roamed
the earth, Kansas looked much different than it does
today. It was under water, covered by the salt waters
of an inland sea. The water is gone — but the salt
isn’t. It was left by the evaporation of sea and subse-
quently covered by earth and rock. As the centuries
went by, more and more earth and rock covered the
salt bed. The weight and pressure of this earth was
so great that the salt was compressed into solid rock,
called halite.

The discovery

Thousands of years passed without anyone knowing
the salt was there. But in 1889 in Hutchinson, Kan-
sas, a man named Ben Blanchard accidentally found
the salt while drilling for oil and natural gas.

Other engineers came to investigate when they heard
about the discovery. They found that the rich rock
salt deposit in Hutchinson was 100 by 40 miles in
area and about 325 feet thick — one of the largest
deposits known in the world. It is estimated that this
area has enough salt to supply the needs of everyone
in the United States for more than 250,000 years!

But this discovery was just the beginning of the ex-
citement. Soon mines were popping up all over the
area trying to reach the precious salt 600 feet below
the surface. Many of these mining companies have
come and gone but one company that succeeded and
is still producing salt in Hutchinson is Carey Salt.

The production of
Carey Salt

Carey’s production began in 1923 when the 650 ft.
mine shaft was completed. The dedication of this
mine was of enough importance that President War-
ren Harding, along with Kansas Governor John M.
Davis, attended the ceremonies. Since then, Carey
has constantly modernized and improved their proce-
dures and facilities.

The facilities at Carey include both a rock salt mine
and an evaporation plant. The salt produced by each
of these is different in form and has different uses.

Rock salt mining

It takes people and special equipment to bring salt
from 600 feet underground to the surface. At Carey
every step of the journey from mine to market is
modern, mechanized, and efficient.

® 650 ft. below the earth’s surface, explosives blast
300-400 tons of rock salt from the face of the salt de-
posit. The salt is then crushed, loaded into rail cars
and transported to the mine elevator by an electric
locomotive. The mine elevator is called a “skip.”

® A fully-loaded skip holds the contents of one rail
car or 4 tons of salt, and can make a round trip every
three minutes. There are two skips in the shaft, one
is being lowered as the other is being raised. Hoisting
is done by cables operated by an electrically powered
winch in the above-ground hoist house.

® Above ground, the rock salt is further crushed into
particles ranging in size from %” in diameter to a
fine powder. These particles are screened into several
grades of rock salt product.

CROSS SECTION 3
SHOWING THE BUILDINGS =
ABOVE THE MINE

. -
THE EARTH'S FORMATION

°
AND THE MINE
ITSELF

The drawing above shows how rock salt (halite) is
removed from the mine and hoisted to the top of the
“Breaker House.” Here the salt is dropped into a
crusher, ground into smaller sizes, and then elevated
to the top of the mill. Here the salt is screened or
graded into various grades. It is then ready for use by
industry, agriculture, or consumer.



Evaporated salt

The second type of salt produced by Carey is evapo-
rated salt. Deep wells are drilled into the layer of
rock salt 600 feet underground. Fresh water is then
pumped down a pipe to the rock salt deposit, dissolv-
ing the salt. This water, which now contains the dis-
solved salt, is called brine. The brine is then pumped
to the surface where it is fed into large closed kettles
called vacuum pans. The salt solution is then boiled.

As it boils, the water is evaporated leaving the salt
crystals behind. After screening to obtain consistent
particle size, Carey salt is boxed and ready for mar-
ket.

Evaporated salt is used for a multitude of purposes
including the seasoning of food. Nearly everyone uses
evaporated salt in some manner every day.

CRY 55

Meeting the salt
needs of the nation

The salt that Carey produces is shipped all over the
country and is used in a variety of ways. In fact, it is
estimated that there are over 14,000 different uses
for salt. That’s why Carey has 38 different salt pro-
ducts.

A common misconception is that most of the salt pro-
duced is for human consumption. However, only
about 7 percent of the U.S. consumption of salt is for
food purposes.

Much of the salt is used in the manufacture of chemi-
cals — about 55 percent. And the second largest use of
salt is for deicing streets and highways and for road
base stabilization.

Salt in livestock feeds amounts to approximately the
same percentage as that used in human foods.
Numerous other industries use large quantities of
salt in the production of oil, metals, rubber, paper
and pulp, for softening water, and many, many other
uses.

All totaled, Americans use approximately 44.1 mill-
ion tons of salt every year.

Carey’s role

Helping meet the enormous salt need of the nation is
a challenging job. A job Carey Salt has been dedi-
cated to for over 50 years. In the future, Carey will
continue, through research, to improve production
techniques to make good salt products even better.

1800 Carey Boulevard ¢ Hutchinson, Kansas 67501

Printed in U.S.A.

The most
precious mineral
in the world
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Chairman Braden
Committee Members:

My name is M. D. Keener. I am manager of the Independent Salt
Company, located in Ellsworth County Kansas, mailing address P.0. Box
36, Kanopolis, Kansas 67454,

I have been directly involved with the sale and distribution of
this company’s production for the past 29 years. I have seen good
times and bad, but none worse than the present.
|
I find it more than a little disconcerting to be appearing before
this committee in opposition to SB 267 on such short notice. There has
not been any indication, no statements, no requests, no publications
and certainly no voice from the public that anything other than our
energy reserves were being depleted rapidly enough to warrant severance

tax consideration.

This short notice is very unfortunate as it does not provide
adequate time for the research required to develop the facts and
figures necessary to ouw opposition and to your decision. The Senate
apparently acted without facts and figures and therefore their last
minute addition of salt should be considered a ploy, to further
ppposition and add confusion to the severance tax issue.

In 1981, before the Senate Committee, I suggested that instead of
adding a severance tax to Rock Salt, they should be considering tax
relief to help export the one kKansas natural resource we have in
abundance, at one time estimated at 5,000 billion tons or a little over

e oo e s e e S ot b0 v et

production, that with tax supported water transportation, has
shrunk our trade territory from virtually nationwide to a 400 mile
radius of our production point.

work force to the lowest level in our 70 year history. In the past we
have operated our plant with between 60 and 70 people and worked a lot
of overtime, at one time we employed over 100. We now
employ 53 people on & 40 hour week. This years lowered production and
gales figures dictate that unless something improves immediately both
the number of people and the hours must be reduced even. further.

We need help with the situation that has caused our costs, labor,
insurance, taxes, energy, transportation, equipment and supplies to
rise rapidly, while our production and returns for our product keep
declining. We are receiving less money for our product today than we
have anytime in the last © years. I do not mean proportionately less,

I mean actually less dollars per ton.



We need help, we certainly do not need and cannot stand
additional burdens of increased taxes, or even proposals that
consume valuable time and add additional expense to oppose. Burdens that
at best will cause further deterioration of Kansas employment and may
cause the complete loss of some Kansas industry. There is some concern
that all Kansas producers and directly related transportation entities
(we normally load between 7,000 and 10,000 trucks and 2000 to 3000 rail

Presentations of this nature are very difficult, for we do not
want to share our cost of production or figures on our returns, with
our competition. These figures are available on a confidential basis to!
any member of this committee that may require verification. 1 can tell
you that our production for the fiscal year ending in June of 1983 will
be the lowest in the last 10 years; less than 60% of our best year and
less than 50% of our reasonable production capacity.

I believe the projections made by the Senate are based upon some
erronecus information. Recent'inquiries by the Kansas Geological Survey
resulted in a report to the Legislative Research Department that
indicates 1981 values for evaporated salt produced in Kansas was $460.23
per ton and rock salt was %$11.60 per ton. This report further
indicates that production figures were 900,631 tons of evaporated salt |
and 508,582 tons of rock salt, causing a total produced salt value of
slightly over $60,000,000. These figures seem to have a very close
relationship to the B% severance tax proposed and the 4.8 million of
projected revenue.

I have no way of confirming these figures, we do not talk to our
competitors about prices or production. I do see evaporated salt
gelling in the field for $27.00 per ton and I have seen and hold many
-rock salt contracts producing less than $6.00 per ton. If anyone can
agsure me of this $11.460 per ton for even our present depressed rock
salt production, I will be happy to accept an 8% severance tax.

I suggest that you also consider that since we do not have profits
to absorb increased costs, and since we cannot pass them on to our
neighboring states because of outside competition, nearly all of these
costs must be passed on to Kansas consumers, primarily the State of
Kansas on their ice control contract. We have no other place to put
it.

Committee Members I implore you to secure the necessary
information to make the proper decision in this matter. The Kansas Salt
Industry as been an important part of the Kansas economy for nearly 100
years, the company 1 represent has been in business at the present

" location for 70 years. Do not destroy or further weaken this industry
for political expediency that can only adversely affect the already
critical Kansas employment situation.

My time is up, if any of you have questions or require additional
. information I will be happy to comply at your convenience. Thank you
" for your attention.

M. D. Keener, Manager
Independent Salt Company




I CARGILL SALT

P.O. Box 1403
Hutchinson, Kansas 67501

316/663-2141
Members of the House of Representatives

Assessment and Taxation Committee
State House
Topeka, Kansas 66612

SUBJECT: Severance tax bill / Substitute for Senate Bill 267

The severance tax bill that was passed by the Senate and forwarded to the
House includes a tax on salt produced in Kansas. As a result of the above,
we have some major concerns that we believe need to be shared, relative to
the future of the salt business in Kansas.

1. An 8% tax on natural gas would increase Cargill's operating costs for fuel
and electricity by more than $180,000 per year. This operating cost increase
is non-recoverable, due to the nature of our business.

2. The salt industry is highly competitive and currently over produced. Kansas
evaporated salt products compete with salt products produced in Utah, Texas,
Louisiana, Michigan, and Ohio. 1Increases in costs that do not effect all salt
producers equally would place a competitive barrier to the extent of our trade

territory.

Of the salt producing states mentioned above, only Louisiana has a severance
tax on salt. This tax amounts to $.06 per ton on dry salt, and 1/2 cent per

ton on brine.

Kansas evaporated salt producers routinely ship their products to at least 18

states, and some export to Mexico. An 87 tax on salt produced, plus an 8% tax
on natural gas would in effect reduce this trade territory substantially geo-

graphically, with a tonnage loss of some 20-30% of Cargill's current business.
Currently less than 157 of our production is sold in Kansas.

Since there are 4 evaporated salt producers in Kansas, I can only assume their
situation is as critical.

3. If a severance tax is needed, we believe it should be restricted to limited
supply minerals. Salt deposits in Kansas are wide spread, and at current mining
rates will meet the market demands for several centuries.

4. The salt industry is capital and fixed cost intensive, with historically low
per ton margin returns. This tax will serve in reducing our returns, and our
tons sold. Fewer tons to divide into our fixed costs will at best discourage
future investments, and worst case cause one or more salt companies to reduce
or cease operation.

ATTACHMENT XIII
(3-15-83)



Severance tax bill/Substitute for Senate Bill 267
Page 2

Three salt producers are located in Reno county, with one additional producer
in Rice and Ellsworth counties. The brunt of any hardship resulting from this
tax will be borne by these three counties.

Cargill employs 116 people in Hutchinson, as mentioned earlier our business is
sensitive to volume. Reduced volume will without question result in a reduced

work force.

Our competition in Michigan and Ohio use coal or steam from coal fired utilities
for plant use. In the past 18 months our price for natural gas has increased
some 24%. A severance tax on natural gas will continue to reduce our market
reach, our margins, and the gap between production costs of gas and coal fired

plants.

The proposed severance tax on salt, according to the newspaper, would raise
$5,000,000. 1If this is true we have a tax on gross sales, not a severance tax.
Gross sales on all salt products produced in Kansas in 1982 was $60,147,605.

In summary, we ask that you consider the elements of this letter, and request that
you examine the overall regressive effects a severance tax will have on an important

part of Kansas industry.

Sincerely
Cargill Salt

/%UJ[/ 0. A/ é/\’b‘”}

Gerald 0. Rohlfs
Profit Center Manager

GOR/st



STATEMENT

BEFORE THE KANSAS HOUSE
COMMITTEE ON ASSESSMENT AND TAXATION

IN OPPOSITION TO
SENATE BILL 267

ON BEHALF OF
CAREY SALT DIVISION OF PROCESSED MINERALS INC
HUTCHINSON, KANSAS

BY
EUGENE C. DUFFY
VICE PRESIDENT AND GENERAL MANAGER

MARCH 15, 1983
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SENATE BILL 267.
AND THE FUTURE OF THE SALT INDUSTRY IN KANSAS

A Position Paper Prepared by Carey Salt

Political pressure and popular sentiment may soon give Kansas a severance
tax. The stated purpose of the tax is a laudable one: to ensure the quality of
public education in our state. We at Carey Salt do not question the state's
need for additional revenues. However, for the sake of our industry and our

employees, we must speak out against the parts of the bill that will adversely

affect us.

The Kansas Legislature has tacked salt onto the current severance tax bill.
Senate Bill 267, as it now stands, would impose an 8% tax on all Kansas salt
products. We at Carey —-- management and production staff alike -- feel strongly
that the severance tax bill puts Carey and the entire Kansas salt industry at a
severe competitive disadvantage. We believe that this bill unfairly discriminates
against Kansas salt producers, that it will have a negative economic impact on the
Central Kansas economy, and that it will ultimately reduce rather than increase

revemnues.

To put the matter in concrete terms, this 84 tax could close down our Hutch-

inson plant...it could,in fact, put an end to all salt production within the state.

We say Senate Bill 267 is discriminatory because it taxes salt while leaving
other non-energy related resources, such as gypsum, sand, and gravel, untaxed. Nor
does it tax the commercial extraction of ground water -- our most precious natural
resource. It also omits salt producers that use, but do not sell, salt to other
consumers: producers such as chemical companies that use large quantities of salt
in the manufacture of their products. O0il and gas storage facilities also use

brine to create underground storage. They, too, would avoid the severance tax.

Furthermore, the tax bill would impose the 87 tax on the full combined costs
of extraction, processing, and packaging Kansas salt. So, in reality, it is much

more like a general sales tax than a severance tax. If this same method were



applied to oil and gas, the severance tax would be assessed at the service station
gas pump and at the home owner's gas meter. Of course, that's not what will be
done to oil and gas. The tax will be on the price at the wellhead. We're told
that a barrel of crude oil that can sell for upwards of $30 may cost as little as
81 to pump out of the ground. In the salt business, we just don't have margins

like that.

The oil and gas industries have profited handsomely from substantial price
escalations over the last decade. Our experience in the salt industry has been
very different. Some of our products have actually fallen in price. For example,
Carey's ice control salt sold for $8.50 per ton F.0.B. in 1980. This winter, the.
same product sold as low as $4.50 per ton. During the same period, natural gas,
our industry's main energy source, has escalated nearly 50% in price. So Carey,
like other Kansas salt producers, is caught in a serious profit squeeze. It has
been several years since Kansas producers have successfully increased prices. We
are presently meeting resistance on a 2% to 3% increase that was implemented in
mid-February, and we will not know the outcome for another sixty to ninety days.
In the Midwest, Kansas salt producers face an essentially stagnant market. Flat
population and household growth, increased health concerns about sodium and salt,
downturns in cattle production, and continued environmental concerns regarding ice
control salt have virtually eliminated all growth. At the same time, we face

increasing competition from outside the state.

If you look at the map of the United States marked with the locations of
the country's salt producers and distribution centers (attached to this paper),
you'll see that a number of suppliers have located facilities throughout our
traditional market areas on the Arkansas, Mississippi, and Missouri rivers.

From these sites they can take advantage of subsidized barge rates that are

lower than rail and truck rates Kansas producers must pay. But that's only

one aspect of the competition these days. Our escalating energy costs are

causing evaporated salt users to switch to energy-free solar salt and rock salt
products. In the past three years, one solar producer has increased output from
400,000 tons to 600,000 tons annually and has targeted the Midwest market, which
has historically belonged to Kansas producers. Another solar salt producer

located in Utah is in the process of doubling capacity —-- again targeting the
Midwest market. This same producer has constructed a rock salt processing facility

in Chicago in an attempt to penetrate the Northeastern portions of the Midwest
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markets with lower-cost salt. Our competition is intensifying while demand re-

mains essentially flat.

During the last three years, Carey alone has reduced its work force 14%.
Competition from less gxpensive'salt products has already begun to take its toll.
The proposed seﬁerance tax contained in Senate Bill 267 would dramatically and
adversely affect our labor forcé. If Kansas producers become non-competitive
through the enactment of this bill, up to 1,500 jobs could be lost. Reductions
in our sales volume would also impact the trucking industry, which transports 80%
of our salt products. The state would face increased unemployment and welfare
payments —-- not only to unemployed salt industry workers, but to workers laid
off in related fields as well. The result would be reduced -- not enhanced

revenues for the state.

According to the Kansas Legislative Research Department, the 8% tax specified
in the present bill would add $4.00 per ton to the price of the salt we sell.
That's more than enough to make the difference between making and losing a sale.
In comparison, Ohio and Utah impose severance taxes of 4¢ and 10¢ per dry ton,
respectively. Louisiana's se&érance tax is 6¢ per dry ton and 1/2¢ per ton of
brine. Other major salt producing states —— Michigan, South Dakota, California,
Texas, Oklahoma and New Mexico -—- have no severance tax on salt. The proposed
Kansas severance tax is nearly 100 times higher than what other states have found
appropriate. It's enough to price Kansas salt out of the marketplace and put Kansas

producers out of business.

The 8% tax is clearly out of line. The few states that have imposed severance
taxes on salt have done so at a level that allows their home industries to remain
competitive and viable, so that they can produce tax revenues by prospering in the
marketplace. We ask that Kansas legislators do no less for Kansas producers. No
one will be served by crippling a Kansas industry and putting more Kansas workers
in the unemployment lines. Carey and other Kansas salt producers will incur the
severance tax on gas and oil as an increase in the price we pay for the mnatural
gas we use to process salt. That alone will add;gig_ggg_ggg to the cost of many
of our salt products. The present bill asks us to pay a second time on the total
value of our salt process, which will already include the increased natural gas
costs. We can't survive double taxation. We cannot remain competitive at an
effective tax rate of 16 percent per ton. We ask that the bill be rewritten to

exclude salt products. We'll pay the severance tax when we pay for the millions

of dollars of natural gas we use each year in our production process. But we

cannot afford to pay it twice.
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American Salt Company

3142 BROADWAY e KANSAS CITY, MO. 64111
PHONE 816-753-7100

March 15, 1983

Chairman James Braden and Members

House Committee on Assessment and Taxation
State of Kansas

Topeka, Kansas

Subject: Proposed Severance Tax (Senate Bill 267)

American Salt Company opposes the inclusion of salt in
Senate Bill No. 267 as amended and passed by the Senate
Committee of the Whole. We solicit your support in
removing salt from any proposed severance tax bill.

American Salt Company operates an underground rock salt

mine and a vacuum pan evaporation salt plant at Lyons,

Kansas. We employ approximately 230 people in Kansas

with an annual payroll approaching five million dollars.

The salt industry is highly competitive, capital intensive

and a major user of energy. The proposed severance tax

on salt and energy would seriously jeopardize the Kansas

salt producers' ability to compete successfully against

~salt producers in other states. Some of the reasons for
our position are as follows: ‘

1) The salt industry is a highly competitive industry.
The substantial additional cost imposed upon us by
a severance tax that does not apply to our competitors
from other salt producing states such as Texas, Okla-
homa, Utah, North Dakota, Louisiana, Michigan and
Ohio would place the Kansas producers in an extremely
uncompetitive position. It would, in effect, shrink
our marketing areas and result in a reduction of
salt production.

Salt marketing areas are determined by the cost of
salt at the producing point, plus the freight to
transport it to the customer. The location where
the FOB plant cost plus the freight cost equalizes
with the costs of a producer from another state
defines the marketing area. As the cost at the pro-
ducing point increases, the salt cannot be shipped

ATTACHMENT XV
B {215 283
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as far and still be competitive, so the marketing area
shrinks. Very favorable freight rates on the inland
waterways from Louisiana producers to such points as
Kansas City, St. Louis and Omaha have already shrunk
the marketing area for Kansas rock salt producers.

The additional burden on Kansas producers imposed by
the proposed tax would further reduce the Kansas pro-
ducers' marketing areas.

According to the U.S. Bureau of Mines, Kansas producers
sold 1,409,000 tons of salt in 1981. This was down from
over 1% million tons in 1980. During the same period,
shipments in Kansas alone totaled only 300,000 tons
with a portion of that coming in from other states.

In fact, due to low production costs and favorable
freight rates, solar salt from Utah is being sold in
Kansas as well as surrounding states. Utah solar salt
can be produced at 1/10 the cost of Kansas evaporated
salt because the sun and wind provide the energy to
remove salt from salt water obtained out of the Great
Salt Lake. Freight rates from Utah are 25 to 50% lower
than in Kansas because the carriers have freight going
West and haul salt back East at reduced rates. A few
years ago very little Utah solar salt was marketed East
of the Continental Divide. Now it's being sold as far
East as Ohio.

In order to maintain production volumes, Kansas produ-

cers must be competitive in other states. This proposed
tax would place Kansas producers in a severe competitive
disadvantage which would result in a depressed industry
with the associated unemployment and declining tax revenues.

2) The salt industry requires high capital investments and
historically produces marginal returns on investment.
Additional taxes and resultant increased costs would erode
these margins further, making our industry less attractive
for investment. An industry that cannot attract investment
is generally unhealthy and only adds to the burdens of the
state.

3) A severance tax on both energy and salt would, in effect,
be a double taxation of our finished products. Since salt
production requires large quantities of energy, an additional
burden would be placed on producers due to increased fuel
costs resulting from the proposed severance tax. We believe
Kansas producers would have to absorb the increased cost.
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4)

5)

As we understand the proposed bill, an 8% tax is to be
applied to the gross value of the salt severed. "Gross
value" as defined in the bill means the salt price after
extraction and preparation for shipment. We do not consider
this to be a true severance tax, but instead a manufacturing
tax, gross receipts tax or a value added tax.

After extraction, salt remains a low priced commodity until
it is subjected to additional processing and refining. Salt
is upgraded and enhanced by further refining along with the
addition of other ingredients and materials. Chemical addi-
tives to make salt free flowing are required for industrial
users. Nutrients, flow agents and other ingredients are
processed with salt for food users. Mineral supplements

are added for the agricultural industry. Salt is processed
and refined into many shapes and sizes from popcorn salt to
blocks. Refined salt products are packaged in a wide variety
of containers and materials.

Any tax on the processing, refining, ingredients and other
materials required to produce salt products represents a
cost over and above that applied solely on the extracted
salt mineral. Since the proposed tax is essentially based
on the sales price of the final products, it would result
in significantly reduced profit margins to the Kansas salt
producers and would have an adverse effect on the long term
viability of the Kansas salt industry.

Salt is an abundant mineral resource in Kansas with enough
reserves to supply demands for thousands of years. Since
salt is not a limited supply mineral or a rapidly depleting
resource, we do not believe a severance tax should be imposed
on salt.

We believe it is in the best interests of the State of Kansas,
its citizens and industry, to promote and maintain a healthy,
viable business climate. The inclusion of salt in any proposed
severance tax bill is counter productive to these interests.

We urge you to remove salt from any such bill.

Sincerely,
AMERICAN SALT COMPANY

/4?;i4(/;/ e&/ﬂ;

Ronald J. Nugen
Vice President and General Manager

RJIN:kh
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FREIGHT RATE COMPARISON

Chicago
Kansas City
Minneapolis
St. Louis

Tulsa

Lyons,Kansas
Rail

IN $/TON
FROM: Loulsiana
BY: Barge Truck
$4.75/T $34.60/T
12.35 14.00
11.95 31.80
4.00 20.00
6.37 17.40
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Ty House Committee on Assessment and Taxation
BY: R. D. Randall
RE: Opposition to Severance Tax March 15, 1983

STATEMENT

Mr. Chairman and members of the Committee, I am Dick Randall, General Counsel for
Petroleum, Inc., and Chairman of the KIOGA Legislative Committee. I am opposed to
passage of any severance tax legislation, including S.B. #267.

Kansas is a "stripper well" state, with approximately 42,400 oil wells and 11,000 gas
wells. Over 88% (37,400) of the oil wells are classified as stripper wells. Most of
the gas wells are also small and many suffer economically from declining pressures and
water encroachment. Kansas cannot be equated with larger well states for taxation rates
and compete successfully for investment capital. (Exhibits 'A' and 'B' attached.)

All owners of Kansas oil and gas leases now pay a ''severance type" ad valorem tax to the
counties. This is a fair tax based on price, production volumes, and operating costs.

All oil and gas leases are reassessed each year by those counties. Total ad valorem

taxes paid by our industry soared seven fold, from $17.3 million in 1973 to $117.5 million
in 1982. (Exhibit 'C' attached.)

The posted price for Kansas crude oil has declined over 25% from $39 to $29 in less than
two years (Av. $27.50 corr. for gravity). OPEC nations are about to announce a new base
price of $29 (down $5.00). Derby and two other Kansas purchasers already cut their
prices for Kansas crude to $28 last Friday. (Exhibit 'D' attached.)

The Kansas oil and gas industry is in a severe cash flow crunch at current prices. Rigs
are down, drilling budgets are being slashed and numbers of employees reduced. Some
Kansas operators are already insolvent and are facing possible bankruptcy. The greatest
long term damage from an additional severance tax, will be the immediate and continuing
loss of investment capital for drilling new wells.

My company is a Kansas based independent oil and gas producer, but we operate in 12 other
states. In the 1960's, Petroleum, Inc. shifted most of its Kansas exploration budget
money to other states. In less than 15 years, our Kansas o0il production declined from
4600 BOPD to 1400 BOPD (2/3 drop). This illustrates how rapidly oil production falls
when new wells are not added each year. 1In 1981 and 1982, Petroleum, Inc. stepped up

its activity in Kansas and drilled 102 wells. As a result, our oil production is now

up to 1700 BOPD.

Kansas 0il and gas exploration economics will not be competitive for our company if any
additional severance tax is imposed. It is competitive now only because the small well
potential, the lower oil and gas prices, and the higher production costs are offset by
lower entry costs, better company employee efficiency, and a fairer taxing method. Our
decision is that if a severance tax passes, Petroleum, Inc. will again shift its explora-
tion budget out of Kansas to larger well states.

Any fair severance tax bill must give full credit for ad valorem taxes paid by the oil
and gas industry. The ad valorem tax credit in S.B. #267 is both fair and workable.
The 3 barrel exemption is absolutely essential to preserve our low production wells in
western Kansas. Any fair severance tax must also include royalty owners who do not pay
costs of production. To exclude royalty owners would insure a legal attack on its
constitutionality in the courts.

A severance tax is a bad tax, and is a very unreliable source of revenue in a stripper
well state like Kansas. In any given year, revenue could fall drastically from price

and production declines. Kansas cannot afford to forever damage the energy producing
and capital creating capacity of its second largest industry with an additional severance
tax.

I urge you to vote against all severance tax legislation in the interests of the peonle
of Kansas and their future energy needs. Thank you. ATTACHMENT XVI

x % % % % (3-15-83)



BY: R. D. Randall
RE: Opposition to Severance Tax March 15, 1983

* SELECTED STATE CRUDE OIL PRODUCTION STATISTICS FOR 1981

Av. Daily *% Ann. Crude  *** Av., No. No. 0il No. Stripper % Stripper Severance

State Prod. /Well 0il Prod. Employees Wells Wells (1980) Wells Tax 7%
Alaska 2,300.7 587 7,632 700 0 0 15
Florida 905.1 35 10,623 114 . 0 0 8
Louisiana 48.8 451 125,332 - 25,320 15,889 63.8 12.5

N. Dakota 48.2 46 12,045 2,570 878 34.2 11.5
Wyoming 31.1 122 26,312 11,574 3,252 28.1 6 hdkk
Colorado 28.5 30 31,568 2,898 1,143 39.4 4
California 19.7 385 92,253 47,362 25,400 53.6 -k
Texas 14.4 952 385,343 180,627 103,594 57 .4 4.6
New Mexico 11.9 72 235147 16,289 12,519 76.9 3.75
Nebraska 9.7 7 6,909 1,870 1,223 65.4 3
Oklahoma 5.1 154 116,790 82,639 66,128 80.1 7
Kansas L3 65 31,993 42,402 37,412 Hkkkk  88.2 ok
Illinois 2.5 26 36,250 26,100 24,501 93.9 - kkk%

%A1l figures are from the 1982 Edition of IPAA Publication "THE OIL PRODUCING INDUSTRY IN YOUR STATE"
**%Total Crude 0il Production figures are in millions of barrels.
**%**Total No. of employees does not include service station employees.
****These states impose substantial ad valorem taxes on oil and gas leases.
**%%*%TPAA report shows Kansas operators plugged 5,055 stripper wells during 1980.

EXHIBIT 'A'
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¢ Opposition to Severance Tax

. March 15, 1983

How oil and gas severance taxes differ among states

4% of stripper production
(10 brd or less).

State 0il Natural gas Notes
Alabama 6% of gross value Same Additional 2% tax on Smackover formation production.
: . (4% producion tax, plus 2% Additonal tax does not apply for 10 years to wells coming into
conservation tax). production after Sept. 1, 1979. Wells producing 40 b/d or less in
. unitized fields are exempted.
Alaska 15% of gross value. 10% of gross value. Oil from properties coming into production after June 30, 1981,
taxed for first 5 years at tormer 12.25% rate.
Arizona 2.5% of value. Same Deductions for delivery, processing.
Arkansas 5% of market value. 0.3¢/Mcf. Arkansas Oil Museum tax of 5 mills/bbl.
4% stripper rate. .
California Annual levy limited to amount | Same Various local taxes and fees.
needed to support Qil and
Gas Division.
Colorado Graduated rate of 2-5% of Same Stripper wells (10 b/d or less) exempt. Credit allowed for local
gross income. 4% maximum on property taxes and contributions to impacted localities.
shale oil.
Florida 8% of gross value. 5% of gross value. Rate is 5% for tertiary production and wells producing
less than 100 b/d.
Georgia Maximum 5 mills/bbl. Maximum Y2 mill/Mcf.
Idaho 2% of wellhead value. Same
Indiana 1% of value. Same Plus property taxes.
Kansas No severance tax. Same State collects Health and Environment and Conservation fees.
Local ad valorem taxes are principal revenue source.
Kentucky 4.5% of market value. Same Plus property taxes.
Louisiana 12.5% of value. 7¢/Mcf. Wells producing 25 b/d or less. of oil and 50% salt
water—6.25%; 10 b/d or less—3.25%.
Maryland No severance tax. Same Allegany County has 7% of wholesale market value tax
o on natural gas.
Michigan 6.6% of gross value. 5% of gross value.
4% stripper and marginal.
Mississippi 6% of gross value. Same Oil and Gas Board annually sets “maintenance charge” in mills
per bbl/Mcf.
Montana 5% to Mar. 31, 1983, 2.65% of gross value. Plus Resource Indemnity Trust tax ($25 + 0.5% of gross value
6% thereafter (on over $5,000), millage conservation tax,
gross value). ad valorem taxes. Federal WPT deducted in determining value.
Nebraska 3% of value. Same Plus millage conservation tax.
Nevada No severance tax. Same Conservation tax: 5 mills/bbl, 5 mills/50 Mcf.
New Mexico 3.75% of value. 12.6¢/Mcf (rate tied to Plus ad valorem production tax, emergency school tax,
consumer price index). gross receipts tax on sales, gas processor's privilege tax.
North Carolina No severance tax. Same Tax dedicated ‘solely to Oil and Gas Conservation Act
administration can be imposed at maximum of 5 mill/bbl,
Y2 mill/Mcf.
North Dakota 11.5% of gross value. 5% of gross value. A 5% “production tax” applies to oil and gas; |
the 6.5% “extraction tax” imposed by a 1980 initiative applies
only to oil and exempts the first 100 b/d of royalty owners.
Ohio 3¢/bbl. 1¢/Mcf.
Oklahoma 7.085% of gross value. Same Conservation tax levied on natural gas production.
Oregon 6% of value. Same Proceeds to a state Common School Fund.
South Dakota 4.5% of value. Same
Tennessee 1.5% of sale price. Same
Texas 4.6% of market value. 7.5% of market value. 0Oil conservation tax 3/,¢ of 1¢/bbl.
Utah 2% of wellhead value. Same Conservation tax at rate (maximum 2 mills on dollar value)
set by Oil and Gas Conservation Commission. First $50,000
production/designated field is exempt from state severance
tax. Rights to oil and gas in place subject to ad valorem taxes.
West Virginia 4.34% of value. 8.63% of value Rates shown are those used in levying the “business and
(over $5,000/year). occupation tax” on gross proceeds of sales. .
There is also a conservation tax of 3¢/year/acre leased. First
25,000 acres are exempt.
Wyoming 6% of value. Same 0il and Gas Conservation Commission levies for its own expenses

a conservation tax not to exceed */s mill on value of oil and gas
produced. Ad valorem taxes on lease property are based on gross
production of preceding year.

Source: American Petroleum Institute

38 Oil & Gas lournal. Apr 12, 1982
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BY: R. D. Randall
RE: Opposition to Severance Tax March 15, 1983

KANSAS OIL & GAS LEASE AD VALOREM TAXES PAID

* COMPARISON OF TOTAL TAXES PAID BY YEAR

$120 | AT786

$100 I 95.0

$ 90 P
$ 80

60.5

54.6

49.2

34.4
32.3

Years 1973 '74 '75 '76 '77 '78 '79 'S80 '8l 1982

* Source: Kansas Department of Revenue
Property Valuation Department

EXHIBIT 'C'
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BY: R. D. Randall e it U
RE: Opposition to Severance Tax March 15, 1983

DERBY REFINING COMPANY
P. 0. BOX 1030
WICHITA, KANSAS 67201

CRUDE OIL PRICE BULLETIN NO. 5-83

(Supersedes Crude 0il Price Bulletin No. 4-83)

Effective 7:00 A.M. March 11, 1983, subject to change
without notice, and subject to the applicable rules and
regulations of all governmental authorities and to the
provisions of its Division Order and/or contract agreements
Derby Refining Company will pay the following prices per
barrel of 42 United States gallons for marketable crude oil
delivered for its account into authorized pipelines or other
receiving agencies. As to crude oil and condensate transported
in media other than carrier pipelines, these prices may be
reduced by an amount not exceeding the per barrel cost of
such transportation.

AREA
KANSAS : All Fields - - - = - - - - - SHR/I80 / (A)
OKLAHOMA: Panhandle - - - - - - - - - $ 28.00 (A)

All other (sweet crude)- - - $ 29.00 (B)

GRAVITY SCALE: ‘
(A) Less $0.015 per barrel per 0.1° API below 40.0°.

(B) Lesso$0.02 per barrel per full degreeofrom 40.9° to o
35.07, then $0.015 per barrel per 0.1° API below 35.0° .

The above prices posted for crude oil and condensate are based
upon computation of volume for use of 1007 tank tables or

mutually acceptable automatic measuring equipment with deductions '
in_full for all B.S.&W. and corrected for temperatures to

60°F., in accordance with usual industry practices.

If any appropriate government authority requires any adjustments

to the prices or effective date shown hereon, including retroactive
adjustments, Derby Refining Company reserves the right to amend
this bulletin and to recover any excess payment through with-
holding payments from future settlements or by separate invoice.

DERBY REFINING COMPANY

"EXHIBIT 'D'



March 14, 1983

Kansas House of Representatives
Statehouse

Topeka, Kansas

Gentlemen:

Kansas manufacturing firms serving the oil industry continue to strug-
gle to stay solvent after one of the worst declines in their history. In
southeast Kansas alone, we can account for in excess of eight hundred jobs
that have been lost in the past year due to this decline. Manufacturers
throughout the nation that supply the oil industry are shutting their doors
because of the rapid decline of the drilling activity. Unfortunately, indus-
try experts do not paint a very bright picture for the next several years.

Manufacturing plants in Kansas, for example, turn out approximately
50% of all pumping units built in the U.S. Every one of these firms
has experienced layoffs, some resulting in hundreds of workers at a single
company. These employees were paid with dollars earned through sales to
Kansas o0il companies as well as other oil companies in the U.S. and inter-
nationally. The sales made to Kansas oil companies however, are very
important because most of the firms manufacture primarily small units such
as those used throughout Kansas. Also, these companies manufacture larger
units which are used in the western part of our state.

In southeast Kansas there have been well in excess of ten million
dollars in lost wages due to layoffs in oil related manufacturing. These
dollars would have turned over four to six times before leaving a Kansas
community and possibly several more times before leaving Kansas. Thus, we
may be looking at 50 to 75 million dollars or more, worth of lost sales,

services and taxes in southeast Kansas during a twelve month period. Consider

the magnitude of the dollar loss for all of Kansas!

ATTACHMENT XVII
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Kansas manufacturers are fighting for every sale, and day after day
watch their products compete in a market where being a mere 17 too high in
their price can cost their company a sale. Why? Because oilmen through-
out the country, but especially in Kansas, with small producing wells, are
trying to survive too! As a result, each oil company is trying to stretch
every dollar to compensate for losses suffered in lower revenues due to
declining prices for their product, high interest rates and increasingly
more taxes.

The o0il industry has been a boom to Kansas. Consider for a moment the
revenue that already flows into the state and county treasuries, in the form
of sales taxes, individual and corporate income taxes, property taxes, and
inventory taxes paid by Kansas oil companies, oilfield equipment manufacturers,
se;vice companies, and all their employees. Add to this revenue those taxes
generated by the multitude of small businessmen and their employees who
depend on sales made to the oil related companies and their employees.

Not only will the Kansas oilman and his suppliers of equipment and services
be affected in the event of a Kansas severance tax, others will also be
affected. As an example, several local merchants, owners of service firms
suchk as barbershops, and professionals such as doctors have commented to us
how their sales and income are down because of our firm's layoffs. Ask any
retail merchant in Coffeyville whether or not he is feeling the effect of
the decline of the oil industry. Then tell that same merchant that you are
considering another tax that may cost even more jobs in his city and see what
he has to say to you.

Don't allow an important and necessary industry to Kansas be continually
taxed to the point that even more jobs are lost and more factories close their

doors.



Please do not allow a severance tax to pass in Kansas at the risk of

losing hundreds more jobs, perhaps even thousands.

Let us instead work together - - Kansas Political Leaders and Kansas
Business Leaders to find alternate avenues to help solve our State's need

for cutting expenses and generating additional revenue.

Sincerely,

Bernard L. Dick
Executive Vice—-President

GEO Churchill, Inc., Chanute, KS



TESTIMONY OF J. M. BOYD
PLANT MANAGER, WICHITA, KANSAS PLANT
VULCAN MATERIALS COMPANY, CHEMICALS DIVISION
BEFORE THE TAXATION AND ASSESSMENT COMMITTEE

MARCH 15, 1983

| wish to thank the Committee's members for this opportunity to express
my concerns about the impact of the minerals severance tax proposed in S.B.
267 on our Wichita, Kansas, chemical plant.

In general, Vulcan does not favor the concept of a minerals severance
tax for the many reasons which have already been advanced by this State's
oil and gas producers and salt producers. More specifically, Vulcan is opposed
to this proposed tax because it could sharply increase plant cosis for both
energy and feedstock brine, thereby placing the Wichita plant at a competitive
disadvantage.

Vulcan's Wichita plant produces a variety of inorganic and organic chemi-
cals, but all of the plant's chemical manufacturing ultimately depends upon
the electrolytic production of chlorine and caustic soda (sodium hydroxide)
from salt. We hydraulically mine underground salt deposits to produce satu-
rated brine which is then softened to remove calcium and magnesium. The
resulting solution is fed to electrolytic cells that transform the salt into chlo-
rine, caustic soda, and hydrogen.

Chlorine/caustic production is energy intensive. Electrolytic cells con-
sume large amounts of increasingly expensive electric power. In addition to
electricity, production of caustic soda requires large quantities of steam to
purify and concentrate the caustic from the electrolytic cells to a salable
product. Because Kansas electric utilities burn large quantities of natural
gas in generating electricity and we burn gas in the plant's boilers and a

cogeneration unit to raise process steam, a severance taX on natural gas,

ATTACHMENT XVIITI 4
(3-15-83)
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which certainly would be passed along by the eleciric and gas utilities,
would further increase the Wichita plant’s already high energy costs.

The Wichita plant, employing 700 people, is unique as it is the only
chloralkali plant in the midwest. Even though our production rates have
been reduced during this recessionary period, we have not laid anyone off.
In fact, we have had stable growth since 1962. This is in contrast to the
chloralkali industry as a whole. In 1982, approximately 10% of the total
U.S. production (4,245 tons/day) was shut down due to non-competitive
costs in a falling market. In fact, the remaining indusiry operating rates
averaged 61% of capacity in 1982. Vulcan's Wichita plant cannot pass through
the added costs of this severance tax because our products have to be com-
petitive with those in other areas of the country.

In addition to indirectly causing the plant's energy costs to increase,
the proposed severance tax would also appear to apply directly to our produc-
tion of salt for chemical feedstock use. However, it seems to me that
S.B. 267 as it is presently proposed did not contemplate the application of
the salt severance tax to brine produced for use as a chemical feedstock.
Since we are the purchaser and producer of a brine used only for chemical
feedstock, and not for sale, how would the value be determined? The diffi-
culty in establishing an open market price for brine which is usually deter-
mined by specialized contracts would indicate that brine be excluded from
the salt severance tax or at least S.B. 267 modified to recognize lower
valuations for brine. 1 know salt is a mineral and a resource of the state;
however, . the vast deposits of salt (Exhibit 1) makes me wonder why salt
was picked instead of gravel, or gypsum which are equally abundant.

In summation, even if the feedstock brine valuation problem can be

resolved equitably, a severance tax on the salt we produce to make chemicals



_3_

would increase the Wichita plant's tax burden, and flow-through of an oil
and gas severance tax would increase the plant's energy costis. The Wichita
plant would get both barrels; | estimate that the proposed minerals severance
tax could cost the plant as much as $1,374,274 per year. (See Exhibit II,
attached). Such increases in taxes and costs make the Wichita plant less
attractive to Vulcan as a site for future expansions and also harm the plant's

ability to compete in the marketplace.



EXHIBIT I

TESTIMONY OF J. M. BOYD, WICHITA PLANT MANAGER
VULCAN MATERIALS COMPANY, CHEMICALS DIVISION

Projected

1983 Units Est. Est. Severance Tax

Consumed or Unit Cost 1983 Value Rate Passed Thru
Commodity (Units) Produced ($/Unit) () (%) (%) ]
Natural Gas, (MCF) 4,098,000 %.04 12,457,920 8 996, 634
Electricity, (KWH) 499,770,000 0.00302 1,509, 305 8 120, 744
Salt, (Tons) 360,000 8.92 3,212,200 8 256,896



Commercial Mining

South Central 195,598,865 Tons

Hutchinson , 182,518,569 Tons

Remaining 1,308,612,883 Tons
NonCommerciai

Salt Present .
not Suitable for Mining 789,326,131 Tons

Ccommercial: Leave 50 ft layer on top
Only remove 80% of that salt available
Noncommercial: 200 ft or less in thickness

Close to surface

Salt

Salt

Salt

Salt
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- ' SF Don Bowman
gj{ Box 37 .
Codell, Kansas 6763(

Members of the House
Capitol Building
Topeka, Kansas

Dear Members:

The 8% severance tax is too high for the quality of Kansas production,

our production is relatively expensive to produce, most of my producion

is 98% salt water, which means that the cost of producing o0il is greatly
increased, a large part of productiqn in Western Kansas has salt water
with it. The State has recognized this fact in its ad-valorem tax
assessment form...I see no-where that this is now a consideration.

Some of the wells I have cost over $150.00 per day for electricity to 1lift
fluid to the surface, this means that 7 barrels of . o0il a day must be used
to purchase power, this is oil that is already heavily taxed, oil that

the rpyalty owner is using to purchase machinery etc....must we be forced
into plugging out these expensive to produce wells?

Since the price of oil has started declining a year and half ago, my
employses have not had a raise, thess empioyees work in the worst kind

of weather, 360 days a year if there is work. Raises are being considered
for State Employees, Teachers, some of whom only work 180 days a year,

If my employees and myself are to underwrite the cost of State Government,
we ask the same treatment for others,

An 8% tax on an already depressed industry, facing the stiffest of
competition from worldwide production, wells that flow 10,000 barrels

of high grsde crude a day. This tax will cause massive unemployment in
our area, an area that if you know the economics of Western Kansas will
have almost no alternative means of employment. Families will be on
welfare, men Will be on unemployment (of which we just had to give a
massive transfusion). I don't want to plug any of my wells or have to
lay-off any of the good people working for me...we ask for your consider-

atione.

Gentlemen, the man that came up with this massive severance tax is one
heck of a2 politican, but his record leaves something to be desired in his
business accumen....to tax one of Kansas biggest employers, largest tax-
payvers when it is already depressed with and 8% tax of its gross revenuse,
shows little concern for the employees and employers in the »resent and

future of Kansas oil.

The attached sheet will show you 2 small part of where big oil is spending
its money, what they are getting for it, and why Kansas oil is in trouble,

Very truly,
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AFRICA

Benin: Norway's Saga Petro-
leum commenced oil production
from a small field offshore this
West African state. The field has
been under development for two
years.

Egypt: &étty Oil, Deminex (West
Germany), Shell and a group com-
posed of Occidental, British Petro-
leum and EIf Aquitaine have con-
cluded negotiations with the
Egyptian General Petroleum Corp.
for exploration in the Gulf of Suez
and the Western Desert over the
next six to eight years. Total value
of the contracts was $200 million.

Nigeria:* Tex&ico Ovérseas - Pe-
troleum Co., Chevron Oil Co. and
the Nigerian National Petroleum
Corp. announced discovery of oil
in an exploratory well located nine
miles offshore and about 90 miles
west-southwest of Port Harcourt.
The Sengana-3 flowed at a com-
bined rate of 4,290 bpd of 43-de-
aree API gravity crude from three
zones within the uppermost for-
mation below 11,824 ft. Tests in
two lower formations below 12,630
ft resulted in recovery rates of 700
to 950 bpd of 46 to 49-degree API
gravity crude. The well was drilled
to a total depth of 13,054 ft in 50 ft
of water.

AUSTRALASIA

South Australia: Triton Energy
Corp. announced production start-
up in the Strzelecki field on the
Nappacoongee-Murteree block of
the Cooper Basin. The 10 wells be-
ing brought on production are pro-
ducing at a combined rate of
about 6,000 bopd. The oil is being
pumped to Moomba for shipment
to the Stony Point processing and
port facilities.

EUROPE

Great Britain: Three new gas
fields in the southern sector of the
North Sea are to be developed at a
cost of more than $1.58 billion as a
result of supply contracts negoti-
ated with British Gas Corp.

Hamilton Brothers Petroleum
Corp. announced that a second
successful appraisal well has
been drilled from the Duncan plat-
form in the British North Sea. The
well, the No. 30/24-22, flowed at a
rate in excess of 5,500 bopd from
the Jurassic sands. Production
was through a 1/2-in. choke with
1,300 psi wellhead pressure.

The Netherlands: The Amoco

and Van Dyke Groups announced
an oil discovery on the Nether-
lands Continental Shelf. The well,
the No. P/9-2, is located 40 miles
northwest of the Hague. It tested
at rates up to 2,950 bpd of 30-de-

February 1983

ternational market in 1980. This rig, built by Branham Industries, Inc., is currently opera-

ting in West Germany.

gree API gravity oil from a depth of
about 6,500 ft.

Norway: An exploratory well in
the Norwegian sector of the North
Sea tested significant quantities
of natural gas and condensate, ac-
cording to Ténréee Oil Co., which
holds a 25 percent interest in the
well. The Statoil No. 30/2-1 flowed
in three individual tests at rates of
24 to 36 MMcfgd and 1,950 to

2,596 bcpd through 1/2-in. and
3/4-in. Ghokes: v
Mobil Exploration Norwa§ Inc.
began producing crude oil from
the Statfjord B platform in the
North Sea. The $2 billion platform
is producing 55,000 bopd from
three wells. Its production capaci-
ty of 180,000 bopd should be
reached by late 1984. The platform
stands in 500 ft of water and rises
400 ft above the water level. Qil

production from the field is ex-
pected to reach 550,000 bopd in
1987. Estimated recoverable re-
serves stand at 3.3 billion barrels
of oil and 3.4 trillion cu. ft of gas.

About 50 million tons of oil
equivalents were recovered from
the Norwegian Continental Shelf
in 1982, according to Norinform, a
Norwegian news agency. Produc-
tion in 1983 is expected to exceed
that number. New recoverable re-
serves of about 300 million tons of
oil equivalents were discovered
during 1982. (This does not in-
clude the Saga find.) Prospecting
on the Norwegian shelf reached
record proportions in 1982 with 50
exploration ‘wells drilled from 14
platforms, and the Petroleum Di-
rectorate expects this activity to
remain at the same level in 1983.
Most of 1982’s major finds were
on the Tromséflaket offshore north
Norway, and on the Sleipner and
Oseberg fields. A new oilfield
located southwest of Stavanger,
the Valhall field, came on stream
in 1982.

Scotland: Britoil confirmed a
discovery of a new oilfield in the
North Sea about 40 miles north
east of Peterhead. An appraisal
well produced one of the highest
test flow rates encountered by
Britoil's exploration team, flowing
at rates up to 9,200 bopd. The well
was drilled to a total depth of
12,500 ft. Three separate intervals
were tested; one produced 9,200

bopd while the other two pro- -

duced 4,400 and 2,400 bopd,
respectively. Natural 'gas was
found in ratios of 360 to 480 cu. ft
per bbl of oil.

SOUTHEAST ASIA

Thailand: Thailand began pro-
ducing its own crude recently
when wells north of Bangkok
started flowing on a trial basis. An
estimated 5,000 bopd is expected
to be produced initially, increasing
to 17,000 bpd within two years.
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You can sell the energy
Ball valves will save you.
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savings of horsepower that accrue '
by retrofitting your compressors
with Ball valve Company’s suction
and discharge valves. Savings in
saleable gas. Call or send for

BV’s valve brochures.
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Toll Free 800-535-9595
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Ball Valve Co.
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1427 VICKERS KSB&T BLDG dy “‘ FRANK THEIS
WICHITA, KANSAS 67202 NASHVILLE, KANSAS 67112

AREA CODE 316-267-7246 . . £il2298 5022
Oil Properties

The thing that bothers me the most about the present consideration of the
Severance Tax is that I do not hear anywhere what is a fair and proper
amount to tax the o0il and gas industry.

Governor Carlin says we need X number of additional dollars to fund the
state budget and so he designed the Severance Tax that would develop that
amount of money. He has never mentioned what is a fair tax and ignores
totally the constitution that requires that taxes are to be uniform and
equal.

In the last Governors' Campaign, Governor Carlin frequently used the il-
lustration of what the Oklahoma Severance taxes were. However, he over-
looks completely the fact that there is approximately a 47 tax generated-
in Kansas by county ad valorem taxes. Therefore, if he were patterning ~
the Severance Tax in Kansas after the Severance Tax in Oklahoma, he would
ask for less than one-half of what his present bill calls for.

Let's examine the Kansas o0il and gas industry compared to Oklahoma to see
if they should pay a comparable tax. Statistics are shown at the end of
this statement from Petroleum Information Corporation, who nationally
gathers information on the o0il and gas industry. You cannot ﬂelp but
note of the ten leading producers in the United States, Kansas has the
lowest success ratio of any. Not only is our success ratio lower than
Oklahoma, but the average production of our wells is significantly lower
than theirs. Can you honestly say that we should be taxed the same as
Oklahoma from these statistics?

I have read articles in the paper where pro-Severance Tax people say that
the low number of rigs operating in Kansas is brought on by intentional
planning of the o0il industry to make it look poor while they are being
considered for a Severance Tax. This is not true. We are in the oil and
gas leasing business and it is terrible also. Heavy leasing is normally
followed with heavy drilling programs. By the same token, the low level
of leasing is followed by low percentage of drilling in the future years.
The low level of leasing activity has forced us to cut our staff in half
and we are fortunate that none or our clients have gone bankrupt or are
under reorganization. We have probably suffered less than some of the
other lease brokers.

When you consider this Severance Tax, I ask you to consider what is a
fair tax on this industry. Don't pick the amount of money you want to
raise and design a Severance Tax to produce that amount of money. Let's
look at the whole tax picture of all taxable property in the State of
Kansas and try to arrive at something that is fair for everyone.

1982 U.S. Drilling
Ten Leading States
Ranked by Compiletions

RANK STATE OIL GAS DRY TOTAL % SUCCESS FOOTAGE
1 Texas 14,209 4517 8,171 26,897 69.6 138,281,589
2 Oklahoma 6,061 2,625 3,344 12,030 722 62,693,790
3 Kansas 4,042 739 3,860 8,641 55.3 . 28,028,545
4 Louisiana 1,549 1,597 2,160 5,306 59.3 35,212,243
5 Ohio 3,004 1,030 354 4,388 91.9 15,171,360
6 illinois 1,702 9 1,303 3,014 56.8 7,950,325
7 California 2,495 95 342 2,932 88.3 9,336,084
8 West Virginia 385 1,879 115 2,379 95.2 9,926,415
9 New Mexico 746 1,145 412 2,303 82.1 12,594,827

10 Pennsyivania 803 1,370 49 2,222 97.8 6,385,113




March 15, 1983

Speaker Braden and members of the House:

I am a royalty owner from Butler County. I am against a severence tax on
the oil industry or any other single segment of the economy, such as bankers
lawyers, doctors, insurance companies, etc. I cannot understand why one part
of the economy should be taxed so heavy for debts created by the government
and the public in general. We all know a sales tax would be more fair but not
as popular politieally,

In 1980, with oil at $39,.a severence tax might have been feasible. But
with the imposing of the windfall profits tax and the price decline in oil of
$10, and a possible four or five dollars more, we are looking at a price
reduction of at least 30%. I believe this, with the high cost of operation,
will place some independent producers in financial trouble.

While attending the Senate Committee meeting on the severence tax, it
occurred to ﬁe that the royalty owners were not represented as they should be.
My ad valorem tax as a royalty owner was 63%, not 4% as you say the producer

pays or no ad valorem tax as it is in Oklahoma. Our windfall profits tax was

U»t/Cfﬂy 3:Z;J/QA>7««;J
D A s ol @
We are taxed for an oil tax and windfall profits tax before we get paid.

21.3% for 1982 which is somewhat higher than some producers pay.

Then the ad valorem tax and income tax are deducted. We are already taxed four
times, we don't need another tax.
I felt that these facts should be brought to your attention. Thank you

for your time and consideration.

Eldon Phares
Route 1 Box 27A
Benton, KS 67017

ATTACHMENT XXI
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TO: Kansas House of Representatives
Assessment and Taxation Committee
March 15, 1983
PREPARED BY: John V. Glades, Box 247, Yates Center, Kansas 66783

I am a private citizen concerned about the economic welfare of my county and its
people. I am not a member of, and I am not representing, any oil or gas organi-
zation. My wife and I do not own any workihg interest in this county. We are
landowners and do have royalty interests.

I am appearing with the knowledge and approval of local and county units of
government, business and other groups.

I would 1ike to briefly point out the disadvantages of an oil and gas severance
tax on the economy of a small rural Kansas county. I live in Yates Center, the
county seat of Woodson County, located approximately 80 miles south of Topeka
on U.S. Highway 75.

We have tried for years to obtain industry in our area. To date we have had
1ittle success. We have one small industry that has approximately 75 employees.
Most are women.

0i1 was discovered in this county during World War I. Much of the production
was small and of Tow gravity. Many of the wells were plugged and abandoned as
time went on. In recent years as the price of crude increased, drilling and
development increased. Jobs were created. Most of the wells were drilled with
locally owned rigs. The majority of the leases are owned by Kansans - many by
area residents.

Many of those employed in the 0il fields are local farmers with large debts and
mortgages and low farm prices. In addition to the jobs created, the landowners
or mineral owners receive royalty payments. Most of the minerals in this area
have remained with the Tand and have not been separated. This, again, has helped
pay bills and increase the cash flow. This cash flow has helped local business
and all citizens have benefited.

At the present time, according to the latest information available from the

P f
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County Assessor's office, Woodson County has 2,257 wells - 650 of these wells,
or 29%, produce less than one barrel per day.

0i1 and gas properties make up 40% of our county tax valuation. The tax value
is determined by the annual number of barrels X price of crude X a factor deter-
mined by the State Property Valuation Department. This is just the valuation
and tax on the hole in the ground. The royalty owner is taxed his proportionate
share. Then the casing, }ods, tubing, pump jack, lead lines, tank battery and
other equipment are taxed separately.

There is also a federal tax taken off the top known as an excess profits or
windfall profits tax. The producer and the royalty owner are not taxed equal-
ly in this instance. When this tax went into effect about three years ago, the
Federal Government took almost one-third of each check received by the royalty
owners. Changes have taken place. Here are three examples of tax on recent
royalty checks - different leases, different owners:

GROSS FED. TAX WITHHELD NET

$ 477.56 $ 79.09 (16%) $ 398.47
2855.29 495.81 (17%) 2,359.48
1084.05 202.02 (19%) 822.03

This tax is in addition to state ad valorem tax. If the minerals or any portion
of them are separated from the land and there is no production, an ad valorem tax
is levied.

No other business or industry in Kansas is taxed as high or taxed on gross sales
before consideration is given to the return or interest on capital investment or
before consideration is given to operating expenses such as repair and maintenance,
labor, utility bills, etc.

In other businesses we might be eligible for subsidized Toans from the Small Bus-
iness Administration, low interest tax exempt revenue bonds, even exemption from

real estate taxes for a period of time. 01l is the industry of my county. We do
not have the aircraft industry like Wichita, the Capital 1ike Topeka, or the in-

dustrial plans of Northeast Kansas, or the enterprise zones that many cities have
established, giving business tax breaks.

(Page 2 of 3 pages)



Due to decreasing crude prices, high production costs (including taxes), and the
increasing risk of failure, o0il and gas exploration and developing is decreasing.
In Oklahoma in 1982, approximately one-third of all bankruptcies were o0il or gas
related. Excessive taxation will contribute to the plugging of marginal wells.

The development of our o0il and gas resources should be encouraged - not reduced
by excessive taxation and unnecessary government interference. These natural re-
sources can be used as an asset to attract other industries to Kansas, make jobs
and increase our tax base for all Kansés, urban and rural.

It is unrealistic to believe that any one industry in Kansas can absorb a tax
high enough to solve the finance problems of our highways and schools.

(Page 3 of 3 pages)



TOTAL VALUATION OVERVIEW

of
WOODSON COUNTY KANSAS
1982
1. Rural Real Estate: $ 9,933,990.

2. Rural Personal Property:

(a) 0il $14,938,670.
(b) Farm Machinery $ 1,722,985,
(¢c) Livestock $ 1,312,945,
(d) Vehicles & other $ 831,305.
3. Rural State Assessed:
(a) Railroads & Public
Utilities $ 4,054,946,
TOTAL RURAL: ‘ $32,794,841.00
L, Urban Real Estate: $ 2,974,915.
5. Urban Personal Property:
(a) 0il $ 26,375.
(b) Farm Machinery -0 -
(c) Livestock -0 -
(d) Vehicles & Other $ 84,185,
(e) Businesses $ 723,155,
6. State Assessed - Urban:
(a) Railroads & Public
Utilities 3 589,831,
TOTAL URBAN : $ 4,398,461.00
TOTAL COUNTY VALUATION: $37,193,302.00
Total Exempt Property: |
(a) Rural $ 980,185.
(b) Urban - $ 2,276,575,
(8.75% of total valuation) $ 3,256,760.00

FORTY PERCENT (40%) OF TOTAL COUNTY VALUATION IS FROM OIL

1981 Woodson County had 2,257 producing oil wells. 2% or
650 wells produced under one (1) barrel per day.

Information produced by Woodson County Assessor February 22, 1983

JOHN V. GLADES



SQUARE DEAIL: OIlL: GO., ING.

PO BOX 883 e RR NO.3 ‘ .
CHANUTE KANSAS 66720 ! , ; o
316-431-9650 _ : o AN

CRUDE OIL PRICE BULLETIN NO., 9

Effective 7:00 A.M., February 17, 1983, subject to change without notice
and subject to the applicable rules and regulations of all governmental
authorities and to the provisions of its Division Order and/or contract
agreements, Square Deal 0il Company will pay the following prices per
barrel of 42 U. S. gallons for marketable crude oil. The prices posted
below for crude petroleum are based upon computation of volume by the
use of 100% tables or mutually acceptable measuring equipment with
deductions in full for all B, S. & W. and corrected for temperatures to
60 degrees F, in accordance with usual industry practice,

DISTRICT NO, 1 DISTRICT NO. 2 & 6

Gravity Price Gravity Price
40 & above $29.00 40 & above $28.70
39 28,85 39 28.55
38 28.70 38 28,40
37 28.55 37 ‘ 28,25
36 : 28.40 36 28.10
35 28.25 35 27.95
34 - 28.10 34 27.80
33 27.95 33 . 27.65
32 27.80 32 27.50
31 27.65 31 27.35
30 27.50 30 27.20
29 27.35 29 27.05
-—28 27.20 —28 26,90
27 27.05 27 26,75
26 26.90 26 26,60
25 26,75 25 26.45
24 26.60 24 26,30
23 : 26,45 237 26,15
22 26. 30 22 26,00
21 26,15 21 25.85
20 26.00 20 25,70
19 25.85 19 25.55
18 25,70 18 25,40
17 25.55 17 25.25
16 25,40 16 25.10

NOTE: District No. 2 includes the following counties in Kansas:

Chautauqua, Elk, Douglas, Johnson, Miami and Franklin

District No. 6 includes all counties in Missouri

NOTE :

This company purchases approximately 7,000 barrels of oil
per day. Services approximately 1,000 leases. The average
gravity purchased is 28. The different price between

districts is due to the hauling distance.



ASSOCIATION

KANSAS

Testimony on
S.B. 267
. to the
House Assessment and Taxation Committee

b
John W. Koepke, AssociZte Executive Director
Kansas Association of School Boards

Mr. Chairman and members of the Committee, we appreciate the opportunity
to express the views of our 300 member district boards of education on the
subject of the severance tax. Our members have never formally adopted a position
in favor of or opposition to the severance tax itself. Opinion among our mem-—
bers is nearly evenly divided on the subject, as nearly as we can determine.

As in the Legislature itself, opinions on the subject are strongly held.

However, during our most recent Delegate Assembly, held in November of
1982, our delegates did adopt a resolution with regard to the severance tax.

A copy of that resolution is attached to this statement. The resolution dealt
with a broad range of revenue issues, two of which relate difectly to the
severance tax discussion. They speak to aspects which ought to be included in
any severance tax measure, if such a measure is to be passed.

The first consideration of our members is that any loss of revenue suffered
by school districts where mineral wealth is located as a result of reduction in
tax base should be made up from the severance tax revenue on a dollar for dollar
basis. This is particularly important in those districts which are essentially

rural and have already been hit with a significant tax base loss from the farm

ATTACHMENT XXIIT

machinery exemption.
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The second concern of our members is that a portion of the revenue from
any severance tax should be held in reserve in a trust fund to alleviate the
tremendous variation in tax revenue from this fax source due to the volatitity
of its price. Recent events in this area should adequately demonstrate the
wisdom of this approach. We appreciate any attention which the committee may
see fit to give to these concerns and thank you again for the opportunity to

express them.



A Resolution adopted by the Delegate Assembly of the Kansas Association of
School Boards, November 28, 1982. (All KASB Resolutions expire in one year
after adoption by the Delegate Assembly.)

Taxation Implications for Proposed New State Revenue Sources.

WHEREAS, declining state revenues have created a crisis situation with
regard to the budget'of the State of Kansas,

WHEREAS, the decline in state revenues will result in the necessity to
allocate state payment to local units of govermment, including school districts,
unless significant new revenues are raised, and

WHEREAS, the passage of a severance tax will result in further erosion
of local tax base for many Kansas school districts, and

WHEREAS, any such tax will not raise sufficient revenue to fully fund
existing state budget commitments;

NOW, THEREFORE be it resolved, by the Delegate Assembly of the Kansas
Association of School Boards, that any system of allotments on aids to local
units of government be an across the board percentagern all payments subject
to the allotment power; and

BE IT FURTHER RESOLVED, that a portion of the revenue from any severance
tax be rebated back to local units of government where it is collected to
compensate for the loss of local tax base; and

BE IT FURTHER RESOLVED, that a portion of the revenue from any severance
tax be set aside in a trust fund to be held in reserve against the time when
mineral production begins to decline; and

BE IT FURTHER RESOLVED, that the Association support an increase in the
state sales tax early in the 1983 session of the Kansas Legislature; and

BE IT FURTHER RESOLVED, that the Kansas Association of School Boards
opposes the diversion of any general fund revenue to any funds traditionally

funded by user fees.
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Testimony
BHouse Assessment and Taxation Cammittee

F ::3\1 Senate Bill 267

March 14, 1983

Mr. Chairman and Members of the Camnittee:

My name is Charles W. Johns, representing the Kansas-National Education Association. We
have long had as one of our Continuing Resolutions on Tax Reform a position supporting
fairness in taxation for revenue to finance quality public education and other services.
There must be a method that would prevent excessive reliance on property or any other

single tax source.

There must be a way to assure equitable distribution of the tax burden with those
individuals and industries who can best afford to pay, assuming their fair share.

We feel that a severance tax meets these criteria.

We are not in favor of a tax that places an ineguitable burden on one industry and puts
it in a disadvantageous position. We do not feel the severance tax does that.

It is more important now than ever befcre to have a broad tax base to adequately provide
quality education in Kansas. Schools have recently experienced a 4% cut in their budgets
which had been promised by the state. The farm machinery exemption will cause same
property tax levies in the state to increase 15 mills plus, thereby discouraging local
school districts fram levying their maximum budget authority. There is no current provision
to fully fund special education classes which are mandated programs. The bill passed out

of the Senate Education Cammittee last week doesn't even begin to address the needs of
schools or teachers' salaries. And, finally, federal cutbacks are creating an additional

state and local strain on needed educational funding.

We, as a proponent of the severance tax, state that we do definitely require additional
revenue and that now is the time for the people of the state of Kansas to receive same

benefit fram these oil and gas deposits.

Noted educator Ernest Boyer speaking at Yale University a year ago stated, "The teaching

profession is caught in a vicious cycle, spiraling downward, rewards are few, morale is low,
(continued)
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The best teachers are bailing out and the supply of good recruits is drying up." This
has just recently been confirmed in Kansas by an Emporia State University study. Boyer
goes on to say, "Today's crisis is greater than the one confronted 25 years ago vet the

response today is to reduce support for education.”

In closing, let me say we have not attempted to elaborate on all the perceived and real
technicalities inherent in a subject such as this. Statistics as you know can represent
various viewpoints. What we have attempted to accomplish in this presentation is a real

need to lock at current and future educational funding.

I would like to express my appreciation to you for listening to our feelings on this issue.



Members of the House Assessment and Taxation Committee:

I am Rob Dietterich and I am from Ransom, Kansas, I graduated
from Kansas State University in December, 1982 with a btachelor of science
degree in geology. While still in my last semester of college I began
sending out resumes to companies both in and out of Kansas. These
resumes were sent to most of the major oil companies and to many smaller
independent.companies. Approximately 100 letters and resumes were sent
to compznies at this time. About 95% of the companies responded, and
all of these with rejection letters,

After graduation I moved home to Ransom where I am employed by my
father on his farm. In mid-January I began calling on geologists and
-6il companies in person, mainly in the Wichita area. I personally con-
tacted 80 companies. Most of the companies were very willing to help,
but none had any positions available for an entry-level geologist. I
also contacted geologists and oil companies in Great Bend, Kansas and
received the same response there. The general feeling of the oil companies
and geologists was that they were waiting to see whether the severance
tax would be passed or not, before making any employment decisions. They
felt that if the severance tax was passed, the petroleum industry in
Kansas would be depressed even more than it is presently.

From my experience, I feel that geologists now and future geologists
graduating from universities in Kansas will have to go outside the state
to find employment. Passing the severamce tax would mean that employ-
ment opportunities in Kansas, for geologists such as myself, would
deteriorate even more.

Robert J. Dietterich
R.R. #1
Ransom, Kansas 67572

(913) 731-2220
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KANSAS OIL COMPANIES CONTACTED

Griggs 0il Inc.

Frontier Oil Company
Edmiston 0il Company
George R. Jones

Bankoff 0il Company
Falcon Exploration Company
Lario 0il and Gas Co.

Ram Petroleum Corp.

Koch Industries Inc.

Midco Drilling

Murfin Drilling Co.
Pickrell Drilling Co.
Gear Petroleum Company
F&M 011l Company

Mustang Drilling & Exploration Inc.
Associated Petroleum Inc.
Slawson 0il Company
Petroleum Inc.
Mid-Continent Energy Corp.
Abercrombie Drilling Inc.
K&E Drilling Inc.

Texas 0il and Gas Corp.
Woolsey Petroleum Corp.
Dunne~Gardner Petroleum Inc.
Texas Energies

Vincent 0il Corp.

Beren Corps

tmerican Energies Corp.
McCoy Petroleum Corp.

A&J 0il Company

Zenith Drilling Corp.
Penguin Petroleum

Stelbar 0il Corp.

Sage Drilling Co.
Pate-Dombaugh Petroleum
Viking Services

Banks 0il Co.

B&B Drilling Inc.

Bradley & Bradley
Sunburst Exploration Co,.

Hummon 0il Company
Parrish Corp.

D.R. Lauck 0il Company
Aladdin Petroleum Corp.
Hellar Drilling Company
David P. Williams
Graham-Michaelis Corp.
Foxfire Exploration Inc.
Galloway Drilling Inc.
Landmark Energy Corp.
Leben Drilling Co.

A, Scott Ritchie
George Reed

Energy Exploration

Mid-Continent Energy Corp.

Imperial 0il Company

Rains & Williamson 0il Company

Range 0il Co.

Brandt 0il Company
Rockwood Petroleum Co.
Zorger Petroleum Co,
Palomino Petroleum
Cities Service Company
Aylward Drilling Co.
Petroleum Energy Inc.
Maurice L. Brown Co,
Sanders 0il Co.
Bergman 0il Co.

Landes Exploration Co.
Geosearch

Hinkle 0il Co.

Martin 0il Company
Mull Drilling Co.
Robert D. Dougherty
Strata Drilling Co.
Roxana Corp.

Lewis O. Chubb
Petro~-Log Inc.
Brougher 0il Inc.
Energy Three Inc.



ROBERT J. DIETTERICH

Rural Route 1 ‘
Ransom, Kansas 67572
(913) 731-2220

0BJECTIVE
A position in the field of Exploration Geology.

EDUCATION

Bachelor of Science in Geology, Kansas State University, December 1982.
GPA: 3,75/4.0.

Attended Bethel College majoring in Geology, August 1978 to May 1980.
GPA: 3.75/4.0.

HONORS/ACTIVITIES

Sigma Gamma Epsilon, Geology Honarary
American Association of Petroleum Geologists
Kansas Honor Student

Semester Honors (4.0 GPA)

Music Achievement Scholarship

Class Valedictorian

Mid-Kansas Symphony Orchestra

Bethel Jazz 7 & 8

Williston Geology Club

Intramural Sports

WORK EXPERIENCE

August 1981-December 1981: Lab Assistant
Kansas State University - Manhattan, Kansas

Summers 1973-1982: Farm Laborer
John L. Dietterich Farm - Ransom, Kansas

PERSONAL DATA

Birthdate: 9/30/60

Marital Status: Single

Health: Excellent

Languages: German (3 years)

Available for Employment: January 1983

REFERENCES

Dr. Claude W. Shenkel, Professor of Geology, 105 Thompson Hall,
Kansas State University, Manhattan, Kansas 66506 (913) 532-6724.

Dr. Henry V. Beck, Professor of Geology, 104 Thompson Hall, Kansas
State University, Manhattan, Kensas 66506 (913) 532-6724.

Mr. Les Wurm, Senior Engineer, Panhandle Eastern Pipeline Company,
3444 Broadway, Kansas City, Missouri 64111 (913) 888-3428.
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500 First National Tower, One Townsite Plaza Topeka, Kansas 66603 A/C 913 357-6321

March 15, 1983

KANSAS ASSOCIATION OF COMMERCE AND INDUSTRY
Testimony Before the .
HOUSE ASSESSMENT AND TAXATION CCMMITTEE
REGARDING SUB. FOR SB 267
PRESENTED BY: RONALD N. GACHES

Thank you Mr. Chairman for this opportunity to present the position of the Kansas
Association of Commerce and Industry regarding Sub. for SB 267, a proposal to impose a
state severance tax on Kansas mineral production. I'm Ron Gaches, General Counsel and

Director of Taxation for KACI.

The Kansas Association of Commerce and Industry (KACI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KACI is comprised of more than 3,000 businesses plus 215 local and regional chambers
of commerce and trade organizations which represent over 161,000 business men and
women. The organization represents both large and small employers in Kansas, with
55% of KACI's members having less than 25 employees, and 86% having less than 100
employees.

The KACI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the
quiding principles of the organization and translate into views such as those ex-
pressed here.

KACI continues its opposition to an in-addition severance tax. The need for tax
equity and revenue stability leads us to the conclusion that a state severance tax

should not be the source of additional revenue to meet state spending needs.

ATTACHMENT XXVI
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The Kansas o0il and gas industry makes great contributioné in the form of taxes ih
support of local and state government. In 1982, the industry paid more than $117.5
million in local property taxes in support of local government. An additional $100
million was paid in other taxes and fees to the state. This has taken place at a time
when the worldwide marketplace for oil has been subject to dramatic reductions in
price and surplus supplies. Reduced Kansas employment and investment in this industry

has been one result of changes in the world markets.

As many states have discovered, reliance on severance tax revenues is not the
panacea to state general fund revenue problems. The revenues are not stable; con-
tinued revenue growth cannot be expected.

The taxing system in each of the 50 states is unique to that state. While there
are many similarities, imposition of a severance tax in one state does not necessarily
document the tax equity of imposing a severance tax in Kansas. Texas and Wyoming,
which have been held up as models for a severance tax, impose no corporate income tax
on their mineral industries. Similarly, Oklahoma imposes no local property tax on
mineral production. Both the corporate income tax and the local property tax are

imposed in Kansas on our mineral production industry.

It's important to note that I referred to our industry. The development of Kansas
mineral production has been almost exclusively tﬁe work of Kansas independent pro-
ducers. These producers have invested dollars at high risk in the development of our
mineral resources. In so doing they have created thousands of jobs for Kansans and
actually caused the importation of capital investment into our state. Imposition of a
severance tax in-addition to current state and Tocal taxes on the industry will
discourage investment and eliminate current and future jobs for Kansans. The short-
run revenue gains for the state general fund will be offset by reduced production,

loss of jobs, and reduction in capital investment for Kansas in the Tong-run.

-2 -



Looking beyond the political rhetoric, this important p&]icy issue should center
on the equity of asking one industry tq bear the burden of additional financing for
programs and services enjoyed by all Kansans. KACI believes that one industry, and
business generally, should not be required to absorb that burden alone. Additional
taxes on the business community are counter-productive to the economic development
efforts of our state. To the extent additional business taxes can be passed on to the
ultimate consumer, they become hidden taxes. Hidden taxes are a symptom of weak
government. Taxpayers should not have the real cost of providing government services

hidden from them in the form of additional business taxation.

For the reasons I have discussed we urge you to reject Sub. for SB 267 to impose

a state severance tax on the Kansas mineral production industry.



TESTIMONY ON SUBSTITUTE FOR SB 267
BEFORE THE HOUSE ASSESSMENT AND TAXATION COMMITTEE

March 15, 1983

My name is Don Willoughby and I am here today representing
Northern Natural Gas Company, as an interstate pipeline company,
and Peoples Natural Gas, a retail natural gas distribution
company.

Northern Natural Gas Company is a major natural gas pipeline
company serving 1097 communities in the Upper Midwest. These
1097 communities have a total population of 6 1/2 million --
natural gas consumers total 1.7 million. Twenty one (21) of
the communities that we serve are located in Kansas and these
twenty-one communities have approximately 16,000 natural gas
customers. |

Peoples Natural Gas operates as a retail distribution
company in eight (8) states including Kansas. The Kansas
operation -- both as a distribution company and as an intrastate
pipeline company -- supplies natural gas to approximately
35,000 customers.

We are opposed to Substitute for SB 267 under discussion
today.

The cost of energy and natural gas is rising rapidly to
all consumers and adding an additional burden in the form of
an increased tax is inappropriate, especially when many low and
fixed income natural gas consumers are having difficulty paying

their bills now.

ATTACHMENT XXVII
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Total cost to Northern's and Peoples' consumers will be
approximately $9.5 million per year (systemwide) -- and Kansas

consumers served by distribution gas utilities from Northern's

pipeline will share in these additional costs to the company.
We already reimburse Kansas natural gas producers for their

ad valorem taxes at a rate of between 7-9 percent. Passage of
this bill would produce a true severance in the range of 15-17
percent, the highest in the nation for natural gas. There is
no way this rate can be construed to be in the best interest of
Kansas consumers who will be forced to pay this tax through
increases in their utility bills.

We feel that any additional increase in rates caused by a
severance tax must be lobbied against. It is our mandate as a
FERC regulated interstate pipeline company and a KCC regulated
natural gas utility to provide the lowest possible rates to our
customers -- and this would not be accomplished through the
passage of a severance tax.

If you have any questions, I would be pleased to answer

them.

FOR FURTHER INFORMATION PLEASE CONTACT:

DONALD E. WILLOUGHBY

REGIONAL PUBLIC AFFAIRS MANAGER
INTERNORTH, INC.

817 MERCHANTS NATIONAL BANK BUILDING
TOPEKA, KANSAS 66612

(913) 357-5121



STATEMENT TO THE
HOUSE ASSESSMENT AND TAXATION COMMITTEE

RE: "Severance" or Mineral Production Taxes
Substitute for SB 267
March 15, 1983
Topeka, Kansas
by
Paul E. Fleener, Director
Public Affairs Division
Kansas Farm Bureau
Mr. Chairman and members of the Committee:
We appreciate very much the opportunity to make a brief statement today.
We appear before you in opposition to Substitute for Senate Bill 267, pertaining
to the Severance Tax.

When the issue of a Severance Tax came up in early 1981 we did not have

a position on the issue. We were directed to develop a "Severance Tax" Research

Paper for our members in the 105 Kansas counties. Copies of that research paper
were forwarded as a courtesy to all members of the Kansas Legislature.

In our policy development process our members examine the issues and direct,
through their voting delegates at the Annual Meeting for Kansas Farm Bureau, the
positions to be taken by our organization. This happened in the case of our 1981
research paper. The issue was discussed and debated by voting delegates at the
December 6-8, 1981 Annual Meeting. After their discussion voting delegates did
adopt a short, concise position regarding this issue. The issue was reexamined
by voting delegates at the December 5-7, 1982 Annual Meeting. The result was
the same, adoption of a policy position opposed to enactment of a Severance Tax.
The statement is short. It is as follows:

Severance or Mineral Production Tax
We are opposed to enactment of a "severance' or mineral

production tax at this time.
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There are both philosophical and very practical reasons why our
people are opposed to the imposition of a Severance Tax. As a practical
matter this tax is going to be passed onto consurers. Farmers and ranchers
are large users of energy. They believe they will bear the brunt of a pass-
through tax, which proponents intend to extract from the "big oil companies,"
and the "big natural gas producers."

Information which we have seen, originating with the Kansas Corporation
Comnission and the Kansas Geological Surveys shows that as regards the pro—
duction and use of crude oil in Kansas there was something over 145 million
barrels of crude that went to the refineries in Kansas and something on the
order of 8.2 million barrels exported from Kansas. That means we exported
7.4% of crude oil. Information on natural gas is similar, we had a total
marketable production of natural gas on the magnitude of 797.7 million mcf,
delivered 146.1 million mcf to other states. That is a total of 18.3% leaving
the State.

Our farmers and ranchers, particularly in the producing counties, fear
the erosion of the local tax base. Kansas already has a severance-type
ad valorem tax which generatés many millions of dollars for local units of
government, including school districts which proponents of Severance Tax
Iegislation profess to want tb assist. Our people are fearful that in a
state—collected, locally shared tax there is going to be some slippage in
the distribution formula that may be devised.

Our people are aware, as are you, that many petroleum based products
are going to feel the effects of a Severance Tax. Estimates range from

90 cents to $3.50 per ton increase in the cost of anhydrous ammonia. That
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makes the estimated increase in the cost of anhydrous somewhere in the range
$600,000 to $2.5 million per year. Our people believe that cost would certainly
be passed onto them.

On the philosophical side of the question our people are concerned about
a Severance Tax having an unfavorable impact on resource development. Any
increase in the cost is going to be recovered by increasing the price of pro-
duced or processed items. Also on the philosophical side our farmers and
ranchers believe the minerals are not irrevocably lost or destroyed when they
are removed from the earth but are transformed into materials and goods that
form a chain of taxable econamic wealth and activity which would broaden the
tax base and the economic well-being of the citizens of this State.

Mr. Chairman and members of the Committee since our policy position on
this matter is so concise, I will share it with you once again:

We are opposed to enactment of a '"severance' or mineral

production tax at this time.

Thank you very much for the opportunity to make a brief statement in
opposition to the bill before your Cammittee seeking to impose a Severance

Tax . . . Substitute for SB 267.
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TO: Senate Assessment and Taxation Committee
FROM: Dr. John S. Shaw, Supt., USD 395
Reference: Testimony on the Severance Tax

Mr. Chairman and members of the Committee, we appreciate the opportunity
to appear before the committee on behalf of USD 395 of La Crosse.

The severance tax question is a controversial issue which we believe
will have 2 financial negative impact upon people of our school district.

To us this tax is another way of reducing our tax base.

Our district's 1982 evaluation is $31,695,258 of which 30% is oil and
gas ($9,428,761). Our district encompasses an area of L86 square miles in
Rush, Ness, Trego and Ellis counties.

In looking at the oil and gas production in our district, we find the
following facts: 204 producing oil wells and 11 gas wells. The oil wells
produced 534,898 barrels in 1982, which averages 7.18 barrels per day. The

11 gas wells produced 10,441,000 cubic feet of gas, which is 2600.5 cubic

feet per day average.

These 215 wells have an average evaluation of $42,637.95. Using USD ;95
total mil levy of 45.86, the average well pays $1,955.38 to our district alene.
By the same comparison the average quarter section of land in our district is
assessed between $5900 and $6000, which means the average quarter section of
land pays only $270.57 in schocl taxes. The range of production is from a low
of 164 barrels per year to 19,261 barrels per year. At present there are 55

wells in our district producing less than 5 barrels per day.



From conversations with county assessors and the producers, we feel
that should a severance tax be imposed, a conservative estimate would have
35 to 40% of these wells plugged. Should this occur we would lose 10 to
12% of our evaluation. This reduction would mean 4.5 or 5 mil increases,
just to get back to where we are now.

This of course is compounded with our lost evaluations and taxes on
farm machinery. The two added together means the people in USD 395 are
facing a 8 to 9 mil increase without any additional budget increase. Some
believe that this lost wealth will be made up in state aid. With the

present formula the amount of state aid would be less than 1% of our total

budget.

Education as well as other levels of government need help, but not
in the form of a severance tax. A severance tax on gas and oil is just the
beginning, what will be next?

Thank you for the opportunity to express our concerns.





