Approved April 23, 1983
Date

MINUTES OF THE HOUSE  COMMITTEE ON ASSESSMENT AND TAXATION

The meeting was called to order by Representative Jim Braden at
Chairperson

2:00  %%X/p.m. on April 19 1983 in room __313-S of the Capitol.

All members were present except:

Representative Kent Ott who was excused.

Committee staff present:

Wayne Morris, Research Department

Tom Severn, Research Department

Don Hayward, Revisor of Statutes' Office
Nancy Wolff, Secretary to the Committee

Conferees appearing before the committee:

Representative Kerry Patrick
Bill Brown, Kansas Power and Light
Don Willoughby, InterNorth
Pete McGill - Energy Transportation System, Inc.
- The Garden City Company
- Legislative Policy Group
Dick Brewster, Amoco
Gaines Bell, Getty Tracking & Transportation
Richard Soehlke, Getty Refining and Marketing Co.
Ron Gaches, Kansas Association of Commerce and Industry
George Sims, Mobil 0il
Representative Jim Patterson
Allen Caldwell, Koch Industries, Inc.
Don Schnacke, KIOGA
Glenn Cogswell, Northwest Central Pipeline (Cities Service)
Mary Ellen Conlee, City Manager's Office, Wichita
Bob Anderson, Kansas/Nebraska Natural Gas Co., Inc.
Steve Bedmar, Total Petroleum
Bill Henry, Kansas Engineering Society
Louis Foster, Derby Refining Company
Albert Zapanta, Atlantic Richfield
Mary Mayfield, Farmland Industries

The meeting was called to order by the Chairman.

Representative Kerry Patrick spoke in favor of House Bill 2571 which
would impeose a tax on the transmission of ligquids through pipelines within
the state of Kansas. He also proposed some amendments in the amounts of
the taxes to be imposed: in Line 174, change $.001 to $.00001; in line 179,
< change $.001 to $.0001; and in line 184, following the word "water", insert
“, "or unit of coal"._ (Attachment I and ITI)

A

William Brown, Vice President of The Kansas Power and Light Company,
testified in opposition to House Bill 2571. _(Attachment ITII) '

Don Willoughby, InterNorth, Inc., spoke in opposition to House Bill
2571. (Attachment IV)

Pete McGill, ETSI Pipeline Project, The Garden City Company, and The
Legislative Policy Group, spoke in opposition to House Bill 2571. (Attach-
ments V, VI, and VII)

Two representatives of Getty Pipeline and Refining and Marketing,
Gaines Bell and Richard G. Soehlke, testified in opposition to the legisla-
tion. (Attachments VIIT and IX)

Dick Brewster, Amoco, spoke in opposition to House Bill 2571.

[N
‘Q\Representative Jim Patterson, of Independence, presented testimony rela-
tive to Sinclair Pipeline Co. and his opposition to House Bill 2571. He also’
presented the Committee with a book, 800 Miles to Valdez, which gives the
story of the building of the Alaska Pipeline. (Attachments XI and XII)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page L Of _2._
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George Sims of Mobil 0il Corporation, testified in opposition to
House Bill 2571. (Attachment XIIT)

Ron Gaches, Kansas Association of Commerce and Industry, spbke in
opposition to the Legislation. (Attachment XIV)

Allan Caldwell, on behalf of Koch Industries, Inc., testified in
opposition to House Bill 2571. (Attachment XV)

Don Schnacke, Kansas Independent 0Oil and Gas Association, opposed
the enactment of House Bill 2571. (Attachment XVI)

Glenn Cogswell, in behalf of Northwest Central Pipeline Corporation,
spoke in opposition to the bill. (Attachment XVIT)

Mary Ellen Conlee, Public Affairs Director of the City of Wichita,
testified that the pipeline transportation of water and other commodities,
would place a significant and unwarranted expense on the users of the

Wichita water system, and should be opposed. (Attachment XVIIT)
Bob Anderson, representing the Kansas/Nebraska Natural Gas Co., Inc.,
testified in opposition to House Bill 2571. (Attachment XIX)

Stephen Bednar, of Total Petroleum, spoke in opposition to House
Bill 2571. (Attachment XX)

Bill Henry, Executive Vice-President of the Kansas Engineering Society
appeared before the committee to oppose some portions of House Bill 2571.
(Attachment XXI)

Lewis Foster, representing Derby Refining Company in Wichita, spoke
in opposition to House Bill 2571. (Attachment XXITI)

Albert Zapanta, Atlantic Richfield, testified in opposition to the
legislation.

Mark Mayfield, Farmland Industries, spoke in opposition to House
Bill 2571.

The meeting was adjourned.

Page _ 2 of _2_
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:rry Patrick

Testimony on H.B. 2571

I. Introduction

If we must have additional tax increases, this bill gives us
the unigue opportunity of passing a tax that those who reside out of

state will pay for. Instead of taxing Kansans, we have the rare

ittty

opportunity to tax, if needed, those businesses and individuals who
live outside of the state; and isn't this to be the preferred policy

of the Legislature as opposed to income, sales, or gas tax increases

which will fall almost exclusively on Kansans? These industries im-

pose a substantial burden on Kansas government in providing the

necessary infrastructure and maintaining it and pose an ever present

threat to the environment. This bill asks that they pay their fair

share.

I will show that at the utmost only 15% of this tax will fall on
consumers and businesses located in Kansas. The remaining 85% of the

tax will fall on those persons who reside outside of the state.

Assuming a total pass through of the costs, less than 4% of the costs

of this tax measure will fall on Kansas consumers.

II. Analysis of Bill

A) Basis of Tax

I. This tax is imposed on two bases:

1) the continued right of transmission pipelines as public
utilities which they are so defined in KSA 66-104% to
exercise the right of eminent domain as provided in
KSA 17-618 and KSA 26-501 to 516, and

2) the use of facilities greater than 15 miles in length
for the transportation of any hydrocarbon or any other
liquefied matter by transmission pipelines.

The tax is leveled not upon the oil or gas or
helium or whatever is transported through the trans-

mission pipelines, it is on the use of those facilities

for the transportation of those goods through Kansas.

The imposition of the tax is not on the goods transported

through the pipeline, it is on the business of trans-

porting those goods via transmission pipelines through

the state. (See Section 3 (f) lines 196-20%, p. 6)

ATTACHMENT T
4-19-33



B) Eeonomic Analysis of the Bill

I.
1)

2)

Impact on consumers of tax - on natural gas:

According to July, 1982, State Energy Data Report pub-

lished by the Department of Energy, their most recent

figures show that total residential demand for natural

gas (dry) in the State of Kansas was 85 billion cubic

feet. But remember these flowed through Kansas trans-

mission pipelines 2.56_trillion cubic feet of gas in

the same 1981 year.

Kansas Natural Gas
residential consumption = 85 billion cubic feet.
3.34% of total natural gas
flowing through Kansas trans-

mission pipelines.

Total natural gas flow through Kansas
transmission pipelines = 2526 billion cubic feet.

Mathematically:

Kansas Natural Gas
residential consumption = 85 billion cubic feet.
3.37% of total natural gas
flowing through Kansas trans-

mission pipelines.

Total natural gas flow through Kansas
transmission pipelines 2526 trillion cubic feet.

C) Average Residential Cost Increase

1)

2)

Assuming that the average transmission pipeline length
is 1,000 miles, that 1s the length of the pipeline which
delivers the gas to the average Kansas home.

According to May, 1982, Kansas Energy Profiles
compiled by the Kansas Energy Office, the typical Kansas
home in 1981 used 126.5 mcf of gas.

Using our above assumptions and the tax rate in
this bill, this would raise the average Kansan's gas bill
by $1.265 per year. That's right, only $1.26 per year,
10 cents a month.

1) But the increase will not be even that high on the
average, for the average length of pipeline segment to
most Kansas consumers is only 200 miles long. 2) Further,
due to higher prices, average mcf consumption has fallen

so increase will be less.



3) Area that is served by KPL transmission line to
Rossville, Kansas, is total length of 1800 miles long.
This includes all of the offshoots from it. The area
served by this pipeline would be hit the hardest by'
the tax. Yet this area of the state according to the
American Gas Association presently enjoys the lowest
cost gas of any area in the country. Assuming all the
KPL gas goes through to Rossville, maximum increase is
$2.00 per year.

D) Impact on Industrial,Commercial Factor - on gas

1) According to the same report, the average commercial
user uses 729.4% mef and industrial uses 47,088.8 mef
per year. According to the KCC total commercial and
industrial use of natural gas (dry) is estimated to be
365 billion cubic feet.

2) Mathematically:

Kansas Natural Gas commercial 365 bef
and industrial consumption = 2526 bef
14.2% of total natural
gas flowing through

Kansas transmission
pipelines.

Total natural gas flow through Kansas
transmission pipelines - 25216 trillion cubic feet.

3) Average Cost Increase

Same assumptions as above, according to the same Kansas
Energy Office Report we would be raising

1) commercial user costs 37.29 per vear

2) industrial user costs $470.88 per year

4) Same arguments on average cost not actually being this
high.

E) Kansas Pipeline Center of the Country

As the map shows, Kansas is truly the pipeline highway center

of the country. Look at the following numbered pipelines on

the map: %
Gas Disposal
Pipeline Gas Destination in Kansas
1) Michigan-Wisconsin Mideastern States 1%
Pipeline



F)

2)

3)

1)

5)
6)

%

Gas Disposal

Pipeline ' ‘ Gas Destination in Kansas
Natural Gas Pipeline Mideastern States 2%

of America

Internorth Upper Midwest

‘ (Nebr. Minn. Iowa,etc.) 11%
Panhandle States east of Kansas 17%
Champlin Refining Co. Rock Rapids, Iowa 0%
Peoples Natural Gas Denver, Colorado 1%

According to discussions with officials in the KCC and Kansas

Energy Office if the tax is imposed, these companies will not

be able to reroute much or any of the matter flowing through

the pipeline. Why?

1)

2)

3)

4)

The shortest distance between two points is a straight

line. Many of these pipelines are on the diagonal, re-
routing around the state would involve significantly
greater transportation costs--greater than the tax would
impose.

Unable to build new pipelines due to need to have en-
vironmental impact studies and cost of money. Witness
the problems of ETSI.

Structure of pipeline system. According to KCC and

Kansas Energy Office officials no exist capaclty even
exists to bypass Kansas lines in other states.

If not raw products through lines and abandon them then
ownership of lines reverts back to the state or to the
owners of the land on which pipelines run over and

through.

Impact on Consumers and Business Sector on this tax on oil

and refined products.

Using the Gerking Report, an economic analysis of the impact

of the severance tax study paid for by the oil industry.

According to the Gerking Report:

1)

2)

Natural gas liquids - there will be no pass through of
added production costs on natural gas ligquids.

0il and gasoline - offers no opinion other than extra-
potating what he says and applying it to references

the transmission pipeline companies and/or the refineries

will be unable to pass the cost through directly to Kansans.

-4 -



'3) One might have argued at one time that the imposition
of such a tax would harm the refinery business, and I
would agree with you. But with the decontrol of domes-

tic oil prices and the elimination of the entitlement

subsidies to refineries, this is no longer the case.
With the elimination of these subsidies, refineries in
Coffeyville, Chanute, Phillipsburg, Kansas City, Kansas,
and Sugar Creek (K.C., Mo. area suburb) have all been
shut down. The jobs in these refineries have been

- permanently lost. So the tax cannot hurt them.

The efficient refineries in Eldorado and Arkansas
City have undergone in recent years substantial capital
improvement programs. Discussions with Total Petroleum
officials, owners of the Ark City refinery, indicate
that due to the utilization of their plant, their crude
0il which they purchase in eastern Kansas counties 1is
shipped to a refinery they own in Michigan.

Furthermore, most of the oil and refined product
lines crisscross the state without refining any oil in
the state. For example, Champlin Petroleum has a major
pipeline running in a straight line the width of the
state without dropping a drop of product in the state.
Amoco Production Company has two pipelines running
through the state which also drop no 0il or refined
products in the state. And Amoco, according the PUD
figures, is the largest transporter of o0il and refined
products in the state.

Conclusion: In all of the economic analysis of the impact that

the passage of this measure would have on the state's consumers,
both household and businessmen, it has been assumed that from an

accounting point of view that the interstate pipelines, major

integrated oil and gas companies, the Mobils, the Amocos, etc.,
and transmission pipeline companies will Dbe able to directly

apportion the costs to a specific geographic area. 1 would argue

that this tax increase if passed would be such an insignificant

increase in their total tax bill and due to the deeply integrated

-5 -



IIT.

system under which they operate and the accounting rules under

which they operate, such an apportionment to Kansans would be

impossible.

Please ask the opponents how they can specifically assess
the tax to Kansansj; and remember if they can, 83% of the tax
will be borne by out of state consumers.

Rate of Imposition of the Tax and Revenue Raised.

A) 0il and Refined Products - see Sec. 3(c), p. 5 (includes

natural gas liquids).
1) Expressed mathematically:
Unit of oil X No. of transmission X rate of = total amount

pipeline miles taxation of revenue
generated

2) 1982 Figures

1) 316 million barrels of crude oil and refined products
passing through Kansas (excludes Getty, Champlin, and
Kaw pipelines).

2) Total transmission pipeline mileage = 10,752 miles.

3) According to Division of Property Valuation, Depart-
ment of Revenue, in 1981 there was an estimated

85 billion barrel miles of crude oil and product in

Kansas.
85,000,000,000 x .0001 = $8,500,000
Source: Division of Property Valuation, Kansas Depart-
ment of Revenue, April 15, 1983.

Discussions that I have had with some of the
opponents to this bill this figure, since barrel/miles
are reported to PUD via a FERC report in Washington, I
feel is pretty accurate.

B) Water, Coal, and other Liguefied Matter - See Sec. 3(d), p.5.

1) Water - same mathematical formula as for oil.

2) Revenue raised - today.

According to Jack Burris, Bureau of Water Supply, Depart-
ment of Health and Environment, the City of Wichita would
presently pay $46,000 more per year for their water

supplies out of Lake Cheney and the equous beds in Harvey

County.



3)

1)

Impact on the water :ates would be less than $.00001
per 1000 gallons of use.

According to the same individual, the following towns
might have to pay some additional tax, but the amount
would be in the thousands per year:

1) Edgington, Johnson County

2) Russell, Ellis County

3) Kiowa, Barber County

“4) Wellsville, Franklin County

5) Wellington, Sumner County

6) Potwin, Sedgwick County

7) White Water, Sedgwick County

Question arises as to whether or not they would even pay
since according to him, the transmission of water arises
out of a sale from one end user to another. (See Sec.

2, lines 135-140, p. k.
Revenue Estimates - future.

This bill would impact on the Central Wholesale Water
District. That project which is to transport water from
Milford Lake to eleven Kansas towns in central Kansas.

According to Mr. Burris, they have requested 120
million gallons of water per day, but only 108 million
gallons per day is available.

The transmission pipeline is to be 125 miles long
and assuming 100 million gallons per day times the rate
of taxation will cost this district $456,250 per year
assuming that all the water goes the entire length of
the pipeline. Since it will not according to this office,
a total tax increase of about $250,000 per year should
be raised. This assumes that all the water only travels
one-half of the length of the pipeline.

This will raise the average water consumer 1in
Wichita's water bill less than 1 cent per year.

Under Attorney General opinion as it applied to SB 61
and 62, this tax cannot affect any existing contract
for any state sale of any water to any city, county

in this state.



5) Coal - no revenue projections have been made on the
ETSI coal slurry pipeline.

C) Natural Gas and Helium - See Section 3(a) p. 5.

1) Expressed Mathematically:

Unit of x Length of trans- x rate of = total amount
Natural Gas mission pipeline taxation of revenue

2) 1981 Figures - see Legislative Research memo.
The total revenue garnered would be $13,530,4%00
~at a maximum because of some drop offs. Discount 20% -
raise $9.9 million. 1983-84% total revenue from tax =
$18.6 million.

Respectfully ask the Committee Chairman to request
of the eleven interstate and one intrastate pipeline
companies where and how much each of them drop off
along the line to get a more accurate figure on how
much is raised.

IV. Legal Analysis of the Bill

A) Introductions:

I need not point out to this Committee that it is the role
of the Legislative Branch of government to set policy. It
is the function of the courts to determine its constitu-
tionality. ©So in one sense the Committee needs to make
the policy decision,first do we need additional revenue,
and two if so what tax do we increase or levy to raise the
money. It need not concern itself with the constitutionality
of this bill.

However, because of the newness of this tax gquestions

will be raised as to its constitutionality. ZIThis bill is,

in my opinion, a constitutional one. I have also consulted

with various other attorneys who believe it to be consti-
tutional.
Before going through the cases briefly with you, I
would like to make these four statements:
1) There is a general rule of law held by all courts that
any law enacted by the Legislature or Congress 1is pre-

sumed to be constitutionally valid and that the courts

-8 -



2)

3)

%)

will endeavor to do all which is reasonably possible
to uphold it. We also have severability clause.

4 R Act. You might ask what this has to do with the
discussion. Under the 4 R Act the Kansas Legislature
could not pass this type of bill and impose this type
of tax on railroads and the use of railroad tracks.

No such protection under federal law exists for trans-

mission pipeline companies. According to my research,

" they have twice lobbied quite hard in Congress to get

4 R Act type protection for themselves and have failed.
What concerné me then that they might someday get 4 R
Act type protection and under supremacy clause - this
avenue to raise revenue would be foreclosed. By their
seeking to get this type of % R Act protection, this
tells me that their attorneys realize that if drafted
properly such as the bill before you today, they will
have to pay such a tax. If not, why would they be
seeking this protection.

Remember these same oil and gas companies will argue
that this measure is unconstitutional just as they did
the Kansas Natural Gas Price Protection Act. A measure
that was upheld by a unanimous decision of both the
Kansas and U.S. Supreme Courts.

The bill is modeled after new legislation drafted and
introduced in Louisiana in response to Declaration of
U.S. Supreme Court in Maryland v. Louisiana in 451

U.S. 725 (1981). We'll briefly analyze that case. But
this Bill has been discussed with figures in Loulsiana
Department of Revenue and attorney who argued Louisiana
case in U.S. Supreme Court,and they believe they have

a constitutional bill which we followed here.



1)

2)

3)

4)

CORRECTIONS

Line 163, page 5

By adding after the word domestic, "Which qualifies as a

public utility or common carrier under any Kansas law or ordinance

or any federal law."

Line 174, page 5

By striking $.001 and substituting $.00001.

Line 179, page 5

By striking $.001 and substituting $.0001.

Line 184, page 5

By adding after each unit of water "or unit of coal."



III. Commonwealth Edison v. Montana.
49 L.W. 4957 (1981)

A). Facts:

Montana Severance Tax must be
evaluated under Complete Auto

Parts Test.

At p. 4957 1).

2). 30% Severance Tax - 90% of it
pass through out of state.

B). Rules ,
At p. 4959 1). ‘ o
- - - L TeViewW g

Commerce Clause challenges to state tave~ our goal has in-
stead been t,  ~aUlich 8 consistent and rational mpthr\d‘of
ineairv” focumng one“the pract: ai effect of a challenged tax
A4 Od Corp v, Commisadines of Tares. 445 U § 423
:.43 ‘1980 x~ee Maorman Mfg. Co. v. Baiwr, 437 U. S.. ’_’!;7.
,Fy»j_’gl (197RY: Washington Revenne Dept. v. dssocration
a4 Wanh, Stevedoring Cos wupra. ar ~43 731;: C .mplete {nto
Transt Ine v Brady supra at =.7-270 We conclude that
the <am:' “practieal” analvsis should apply i reviewmy ( o
-merce Ulause challenges to state severance taxes ‘
in thf first place. there is no real distinction—in termae of
e>onomic effects—betueen severance taxes and ather typea
of state -axes that have been subjected to Comnerce Cl;a:.z-
s.c utiny.” See. e g. Wihigan-3 s onsie Pipe Live Co i“
Cslrert 347 U S 157 1934 Jowrpl v Carter & ”‘er."m"
R?rvrdurmg Pr). a3n ('. S, 4 (13)44‘.' PIH]"' NN Vepe
dorivg O v, Staty Tur Comm'n. ar? U= o ."-'7'.“‘-“.1"0tﬂ—

overrnied o Wadiington Reverwue Dept. v - A of
AN R v Wker

Wael. Stevedoring Cos, wwpra®  State ti.ew ~
Vermad" ppine - : ‘ : v
wEat s setivity preceding entry of the - A L I

) e wreggavved.,” | We agree with gppelia.. s
that ‘the Monana tax must be evaluated underj(' o pilpte
duto Tranmt's four-part test. - Under that test. a state tuv
does not offend the Commeree Clause if it “is applied 0 as
activity with a substantial nexus with the taxing State ;s
fuirly apportioned. does not discrirninate against interstate

commerce. and is fairly related to services provided hy tr-
State.” 430 U. S, at 279.

At p. 4959 2). No discrimination against interstate
commerce just because burden/cost of

tax is outside of state

Appellants assert that the Montana tax “discriminates’
against interstate commerre” because K% of Montana coal
is shipped to other States under contracts that shift the tax

Surden primarily to non-Montana utility companies and thus

.o tizens of other States. But_the Moatana tax is com-

suted at the same rate regardlese of the final destination of
shor eral and theee is no cusgestion here that the tax iz ad-

.stered 0 1 manner that departs from ihite even-handed”
srmuda.” We are not. fherefore. confronted Tere with the -
el ifflerentiad tax treatinent of interstate and intrastate
st nerer that tie CLurt fas found in other “lhiserimination

3 - .
Caws, ol e S evinnd v [owivanal - —- o= -
. . e

Al B et Ntk B cmeme v State Dar O, g
S R I9TTIs et Loy ¥, BT Lo e et M ere Lo .

27 (1050 P’I_l’ll?t’"'»/)u' oV y

In<tead. the gravamen of appellants’ claim is_that a state
tax must be considered discritninatory for_purposes of the
, Cwnmerce Clause if the tax burden ie borne primaril¥ by out- N
I of-stare consumers.  Appellants do not Suggest “that this
w sert,un 18 based-on any of this Court’s prior discriminatory
In fact. a similar claim was considered and re-

Ly NSes,
jected in Heisler. There. it was argued that Pennsvivania
ha.! a virtual monovolv of anthracite coal and that. becguse
£ the ¢.au =~ ax chippea ont of Jeate the tax diserimi-

o
PRSI TE T K annermise .y Loantene | interstate com-
r e, - .1 33 The Court. however disnnssed

L - a .. ous wneararatone - 20 TS gt



IIT.

B) 2)

At p. 4960

3). Argue against 4th p<xé”

. cavre, we wwi—wud. C ousequent!yﬁ/tq _acrept  appellants’
« theory and invalidate the Montana fax solely becavse most

!y,

3 of Montana's coal is shipped across the very state borders
that ordinarily are to be considervd irrelevant would require a

significant and. im our view, unwarranted deqarture from the

rationale of ouriprior discrimination cases.

o » -

-

samers: T

/}%v7of

Complete Auto Parts Test,

At p. 4960

£

Jw l&l(l’ ITLBVCU v vas gttt T T

b i 2 Thus. appellants’ objection is to
the frate of the Montana tax. and even then, their only com-

plaint is tha

t the amount the State receives in taxes far

exceeds thp-walue of the services provided to the coal mining
industry. | In objecting to the tax on this ground. appellants

may be assuming that t

he Montana tax is. in fact, intended.

to reimburse the State for the cast of speciﬁc seryices furn-
ished to the coal mining industry.\lAlternatwely, appellanm
could be arguing that & State’s power to tax an activity con-
nected to interstate commerce cannot exceed the value of the

services specifically provid
premise of appellants’ argumen
appellants have completely m
inquiry under the fo

test.

The Montana Supreme Court held that the coal severaise

tax is “in

ed to the activity.“[Either way. the
t is invalid. Furthermore,
isunderstood the nature of the
urth prong of the C omplete Auto Transit

for the general support of the gQ\:PTI_\Iﬂ??\t." !

— Mont.. at —. 615 'P. 2d, at 836. and we have no reason

to question this characterization o
general revenue tax."

,,

f the Montana tax as & ~

-

ae 0 1921).  Moreover. there is no requirement under “he 2
Process Clause that the amount of general revenue taxes =
{ected from a particular activity must he reasonably reis =
to the value of the services provided to the uctiv:ty. ...
stead. our consistent rule has been:

“Nothing is more familiar in taxation than the impos

tion of a tax upon a class or upon individuals who enjoy

no direct benefit from its expenditure. and who ar=s sot
ponsible for the condition to be remedied.

“A tax is ot an assessment of benefits. It is. as we
have said. & meang of distributing the burden ot the
cost of government The only bencfit to wiuch the tax-

" paver is constitutionally entitled is that derived irom
¢+ his enjoyment of the privileges of living in an ormanized

society established and sufeguarded Ly the devotion of

taxes to public purposes.  Any other view would pre-

<

clude tire levving of taxes except as they are uzed to .

compensute for the burden on those who pay them and
woull involve sbandonment of the most fundamentai
ornciple of government—that it exists primaniyv to oro-
vide for the common good ° Curmichael v. Suutiern
Coal & Cuke “0, 301 U, 3. 495, 521522 (1937 (cwa-

tions omitted). a

o gt A
'A The relevant inquiry under the fourth prong of the Com- "f
plete Auto Transit test '* 13 uot. as appellants suggeset. the

agmount of the tax or the
Se-tawer] a< tmeasured Vv
connt of the taspa¥er's activities.™ Rathier.

value of the henefits ailegedly
the costs the State neurs on ar=
the tfest i

o

o wecaunent.. _As previously noted. there is
7 ao real aisciimination in this case: tl\e tax burden s borne
aceording to the amount of coal consumed and not according
to any distinction between in-state and out-of-state con-

~

closely eormeeﬁ‘j to the first prong ni the Complete Aulo

W Teanst tess
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Iv.

B. 3).

At p. 4962

-

Against this background. we have little difficulty couclud-
ing that the Montana tax satisfies the fourth prong of the
Complete Auto Transit test. The “operating incidence” of
tne tax. see GGeneral Motors Corp. v. Wasliington. supra, at
410-441. 15 on the mining of coal within Montana. Because it
18 measured as a perrentage of the value of the coul taken.
the Montana tax is in “proper proportion” to appellants’
activities within the State and. therefore. to their “conse-
quent enjoyment of the opportumties and protectious which
the State has afforded™ in connection to those activities. /d.
at 441, Cuanpare Nioppert v. City of Richmond. 327 U, S..
at 427 When a tax s assessed in proportion to s taxpayer's

. aeLivitics or prescnce 1 5 State. the taxpayer is shouldering

its fair share of <upporting the State’s provision of “police
snd fire protection. the benefit of a trainerd work force. and
the advautages of a cwvilized society’”  Erron Corp. v.
Woiunsin Dept of Revenue 447 UL S ar 298, quoting Japan
Livee. Ltd. v County f Los Angeles. $31 U. S at 445.

Maryland v. Louisiana

451 U.S. 725 (1981)
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Argued January 19, 1977. Decided March 7, 1977.
. SUMMARY

This case presented the question whether the application of a Mississiopi
tax on “the privilege of doing business” within the state to the activity in
interstate commerce of a motor carrier in transporting an out-of-state

manufacturer’s automobiles between points in the state violated the com-

merce clause of the Federal Constitution (Art I, § 8, cl 3) After paying tax
assessments under protest, the motor carrier instituted a refund actior ia
the Chancery Court of the First J udicial District of Hinds County, Missis-
sippi, which sustained the tax assessments. The Supreme Court of Missis-
sippi affirmed (330 So 2d 268).

On appesl], the United States Supreme Court affirmed. In an opinion by
BLACKMUN, J., expressing the unanimous view of the court, it was held (1)
overruling Spector Motor Service v O’Connor (1951) 340 US 602, 5 1. Ed
573, 71 S Ct 508, that a state tax on the “privilege of doing business” in the
state was not per se unconstitutional under the commerce clause merely
because it was applied to an activity that was part of interstate commerce,
and (2) that the application of the Mississippi tax to the taxpayer in the
case at bar did not violate the commerce clause, since there was no claim
that the activity taxed did not have a sufficient nexus with the state to
justify a tax, or that the-tax was not fairly related to benefits proviced by
the state to the taxpayer, or that the tax discriminated against interstaie
commerce, or that the tax was'not fairly apportioned to local activities. ST

)

v - .

Briefs of Counsel, p 878, infra.
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430 US 274, 51 L Ed 24 326, 57 S Ct 1076
HEADNOTES

Classified to U. S. Supreme Court Digest, Lawyers’ Edition

Commerce §298 — motor carrier — Commerce §§237, 249 — validity of
- . state tax on interstate activity state tax

1a, 1b, lc. The application of a state 2a, 2b, 2. A state tax on the “privi-

tax on “the privilege of doing business”
within the state to the activity in inter-
state commerce of a motor carrier in
transporting an out-of-state manufactur-
er’s automobiles between points in the
state does not viclate the commerce
clause of the Federal Constitution (Art I,
§8, ¢l 3), where there is no claim that
the activity taxed does not have a suffi-
cient nexus with the state to justify a
tax, or that the tax is not fairly-related
to benefits provided by thé state to the
taxpayer, or that the tax discriminates

lege of doing business” in the state is not
per se unconstitutional under the com-
merce clause of the Federal Constitution
(Art 1, §8, cl 3) merely because it is
applied to an activity that is part of
interstate commerce; interstate com-
merce does not enjoy a “free trade” im
munity from state taxation, and admin-
istrative convenience in adopting a rule
of absolute immunity is insufficient justi-

fication for abandoning the principle
that interstate te_commerce may be made -
to pay 1ts way .

i

-~ against interstate commerce, -or that the
~tax is not fairly apportioned to local .
-~ activities:””

E]

A T e

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES

15A AmM Jur 2d, Commerce §§ 58-65; 71 Am Jur 2d, State and
Local Taxation §§ 244-253

22 Am Jur PL & Pr Forms (Rev Ed), State and Local Taxa-
tion, Form 416

USCS, Constitution, Article I, Section 8, Clause 3

US L Ep Digest, Commerce § 298

ALR DigEests, Commerce § 105

L Ep InpeEx To AnNNOs, Commerce

ALR Quick INpEX, Taxes

FeperaL Quick Inpex, Commerce; Priviiege Tax

ANNOTATION REFERENCES

Validity, under commerce clause of Federal Constitution, of state gross receipts
or income taxes involving interstate transactions. 34 L Ed 2d 749.

Validity, under Federal Constitution, of state tax on, or measured by, net
income of a foreign corporation. 3 L Ed 2d 1787.

Validity, under Federal Constitution of state tax on, or measured by, income of
foreign corporation. 67 ALR2d 1322.
: ) State taxation of motor carriers as affected by commerce clause. 17 ALR2d 421.
{ State excise, privilege, or franchise tax upon foreign corporztions as affected by
commerce clause. 105 ALR 11, 139 ALR 950.

Tax as unlawful discrimination against interstate commerce by reason of possi-
bility of taxation in other states. 117 ALR 444.
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SYLLABUS BY REPORTER OF DECISIONS

A Mississippi tax on the privilege of
doing business in the State held not to
violate the Commerce Clause when it is
applied to an interstate activity (here
the transportation by motor carrier in
Mississippi to Mississippi dealers of cars
manufactured outside the State) with a
substantial nexus with the taxing State,
is fairly apportioned, does not discrimi-

nate against interstate commerce, and is
fairly related to the services provided by
the State. Spector Motor Service v
O’Connor, 340 US 602,95 L Ed 573,71 8
Ct 508, overruled.
330 So 2d 268, affirmed.

Blackmun, J., delivered the opinion for
a unanimous Court.

APPEARANCES OF COUNSEL

Alan W. Perry argued the cause for appellant.
James H. Haddock argued the cause for appellee.

Briefs of Counsel, p 878, infra.

OPINION OF THE COURT

Mr. Justice Blackmun delivered
the opinion of the Court.

[ta] Once again we are presented
with * ‘the perennial problem of the
validity of a state tax for the privi-
lege of carrying on, within a state,
certain activities’ related to a corpo-
ration’s operation of an interstate
business.” Colonial Pipeline Co. v
Traigle, 421 US 100, 101, 44 L Ed 2d
1, 95 S Ct 1538 (1975), quoting Mem-
phis Gas Co. v Stone, 335 US 80, 85,
82 L Ed 1832, 68 S Ct 1475 (1948).
The issue in this case is whether

. - Mississippi runs afoul of the Com-
- merce Clause, U.S. Const, Art 1, §8,

cl 3, when it applies the tax it im-

poses on “the privilege of . . . doing
business” within the State to appel-
lant’s activity in interstate com-
merce. The Supreme Court of Missis-
sippi unanimously sustained the tax
against '
~ [430US 275]

appellant’s constitutional challenge.
330 So 2d 268 (1976). We noted prob-
able jurisdiction in order to consider
anew the applicable principles in
this troublesome area. 429 US 813,
50 L Ed 2d 72, 97 S Ct 52 (1976).

328

I
The taxes in question are sales
taxes assessed by the Mississippi
State Tax Comrmission agzainst the
appellant, Complete Auto Transit,
Inc., for the period from August 1,
1968, through July 31, 1972. The
assessments were made pursuant to
the following Mississippi statutes:
“There is hereby levied and as-
sessed and shall be collected, privi-
lege taxes for the privilege of en-
gaging or continuing in business
or doing business within this state
to be determined by the applica-
tion of rates against gross pro-
ceeds of sales or gross income Or
values, as the case -may be, as
provided in the f{ollowing sec-
tions.” Miss Code Ann, 1942,
§ 10105 (1972 Supp), as amended.!

“Upon every person operating a
pipeline, railroad, airplane, bus,
truck, or any other transportation
business for the transportation of

persons or property for compensa- -

tion or hire between points within
this State, there is hereby levied,
assessed, and shall be collected, a
tax equal to five per cent of the
gross income of such business

1. The statute is now §27-65-13 of the
State’s 1972 Code.

i
4
1
4

’3

-,

Ry TR T
e

s

s st estessde Al Jaaging ot

:
Bt
3
-
PR

Ftia e e eat ko

e s

I

RN
&

&

- i‘ﬁmu\&w&y&&

Any

- quir

pric
to ¢



: ot o S e
Loy 5 KRS, e SRk e 7 ',@ 3;@ T
: Lo raes sethad
e Bed 3 2 $o
o 2 e s

COMPLETE AUTO TRANSIT, INC. v BRADY

PR

430 US 274, 51 L Ed 24 326, 97 S Ct 1076

. 7§ 10109(2), as amended.?

. [430 US 276]
Any person liable for the tax is re-
quired to add it to the gross sales
price and, “insofar as practicable,”
to collect it at the time the sales
price is collected. § 10117, eas
amended.®

Appellant is a Michigan corpora-

tion engaged in the business of

. ’cransportmg motor vehicles by mo-
“‘tor carrier for General Motors Cor-
poration. General .Motors assembles
outside Mississippi vehicles that are
destined for dealers within the

- State. The vehicles are then shipped
by rail to Jackson, Miss., where, usu-
ally within 48 hours, they are joaded
onto appellant’s’ trucks and trans-

... ported by appellant to the Missis-

sippi dealers. App 4748, 78-79, S6-
87. Appellant is paid on a contract

basis for the transportation from the
railhead to the dealers.* Id., at 50—
51,68.7 "

By letter dated October 5, 1971,
the DMississippi Tax Commission
{430 US 277)
informed appellant that it was being
assessed taxes and interest totaling
$122,160.59 for the sales of transpor-
tation services during the three-year
period from August 1, 1968, through
July 31, 19715 Remittance within 10
days was requested. Id., at 9-10. By
similar letter dated December 28,
1972, the Commission advised appel-
lant of an assessment of $42,990.89
for the period from August 1, 1971,
through July 31, 1972. Id., at 11-12.
Appellant paid the assessments un-
der protest and, in April 1973, pur-
suant to §$10121.1, as amended, of
the 1942 Code (now § 27-85-47 of the

2. This statute is now § 27-65-12(2) of the
1972 Code. It was amended, effective August
1, 1972, to exclude the transportaticn of prop-
erty. Laws 1972, ¢ 506, § 2.

Section 10109, as codified in 1942, imposed
a tax on gross income from all transportation,
with gross income defined to exclude “so
much thereof as is derived from buciness
conducted in commerce between this State
and other States of the United States . .
which the State of Mississippi is prohibited
from taxing under the Constitution of the
United States of America.” In 1955, this ex-
clusionary language was eliminated and the
statute was amended to cover only transporta-

" tion “between points within this state.” Laws
1955, ¢ 109, §10. The amendment gave the
statute essentially the form it possessed dur-
ing the period relevant here.

It might be argued that the statute as so
amended evinces an intent to reach only in-
trastate commerce, and that it should be so

~ construed. Appellant, however, does not make

» that argument, and the Supreme Court of
~+- Mississippi clearly viewed that statute as “ap-
p.%ymv:r to both intrastate commerce and inter-
state commerce, »=~mewwon- T

¢ We are advised by the appellee that the tax
has been applied only to commercial transac-
tions in which a distinct service is performed
and payment made for transportaticn from

recn, wan

one point within the State to another point
within the State. Tr of Oral Arg 34-35, 38.

3. This statute is now § 27-65-31 of the 1972
Code. Violation of the requirements of the
sectior is 2 misdemeanor. Ibid.

4. The parties understandably go to great
pains to describe the details of the bills of
lading, and the responsibility of various enti-
ties for the vehicles as they travel from the

assembly plant to the dealers. Appellant seeks |

to demonstrate that the transportation it pro-
vides from the railhead to the dealers is part
of a movement in interstate commerce. Appel-
lee argues that appellant’s transportation is

intrastate business, but further argues that.. .

even if the activity is part of interstate com-
merce, the tax is not unconstitutional. Brief
for Appellant 11-14; Brief for Appellee 12-24;
Reply Brief for Appellant 14-16. The Missis-
sippi courts, in upholdmg the tax, assumed

that the transportation is in interstate com- - .

merce. For present purposes, we make -the
same assumption.

5. Although appellant had been operating
in Mississippi since 1960, App 77, the state
audit and assessment covered only the period
beginning August 1, 1968. Id., at 37-38. No
effort had been made to apply the tax to
appellant for any period prior to that date.

.
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1972 Code), instituted the present
refund action in the Chancery Court
of the First Judicial District of
Hinds County.

Appellant claimed that its trans-
portation was but one part of an
interstate movement, and that the
taxes assessed and paid were uncon-
stitutional as applied to operations
in interstate commerce. App 4, 6-7.
The Chancery Court, in an unre-
ported opinion, sustained the assess-
ments. Id., at 99-102.

The Mississippi Supreme Court af-
firmed. It concluded:

“It will be noted that Taxpayer
has a large operation in this State.
It is dependent upon the State for
police protection and other State

- services the same as other citizens.
It should pay its fair share of
taxes so long, but only so long, as
the tax does mnot discriminate
against interstate commerce, and_
there is no danger of interstate
commerce being smothered by cu-
mulative taxes of several states.
‘There is no possibility of any other
state duplicating the tax involved
in this case.” 330 So 2d, at 272.
Appellant, in its complaint in
Chancery Court, did not allege that
its activity which Mississippi taxes
does not have a

U.S. SUPREME COURT REPORTS

51 L Ed 2d

/{430°US 278]
- . .. sufficient nexus with

the State; or.that the tax discrimi- .. -

nates against interstate commerce;
or that the tax is unfairly appor-
tioned; or that it 1s unrelated to
services provided by the State® No
such claims were made before the
Mississippi Supreme Court, and al-

though appellant argues here that a

tax on “the privilege of engaging in
interstate commerce” creates an un-
acceptable risk of discrimination and
undue burdens, Brief for Appellant
90-27, it does not claim that discrim-
ination or undue burdens exist in
fact.

[2a] Appellant’s attack is based
solely on decisions of this Court
holding that a tax on the “privilege”
of engaging in an activity in the
State may not be applied to an activ-
ity that is part of interstate com-
merce. See, e.g., Spector Motor Ser-

‘vice v O’Connor, 340 US 602, 95 L

Ed 573, 71 S Ct 508 (1951); Freeman
v Hewit, 329 US 249, 91 L Ed 265,
g7 S Ct 274 (1946). This rule looks
only to the fact that the incidence of
the tax is the “privilege of doing

- business”; it deems irrelevant any

consideration of the practical effect
of the tax. The rule reflects an un-
derlying philosophy that interstate
commerce should enjoy a sort of
“free trade” immunity from state
taxation.?

6. See Boston Stock Exchange v State Tax
Comm’n, 429 US 318, 50 L Ed 2d 514, 97 5Ct
599 (1977); General Motors Corp. v Washing-
ton, 377 US 436, 12 L Ed 2d 430, 84 S Ct 1564
(1964); Tllinois Cent. R. Co. v Minnesota, 309
US 157, 84 L Ed 670, 60 S Ct 419 (1940)
Ingels v Morf, 300 US 290, 81 L Ed 623, 578
Ct 439 (1937). See also Standard Steel Co. v
Washington Rev. Dept. 419 US 560, 42 L Ed
2d 719, 95 S Ct 706 (1975), and Clark v Paul
Gray, Inc. 306 US 583, 83 L Ed 1001, 59 SCt
744 (1939).

"7, The Court summarized the “free trade”
view in Freeman v Hewit, 329 US, at 252, 91
1. Ed 265, 67 S Ct 274:

“[Tlhe Commerce Clause was not merely an

330

authorization to Congress to enact laws for
the protection and encouragement of com-
merce among the States, but by its own force

created an area of trade free from interfer-

ence by the States. In short, the Commerce
Clatise even withott implementing legisiation
by Congress is a limitation upon the power of
the States. . This limitation on State
power . . . does not merely forbid a State to

single out interstate commerce for hostile

action. A State is also precluded from taking .

any action which may fairly be deemed to
have the effect of impeding the free flow of
trade between States. It is immaterial that
local commerce is subjected to a similar en-
cumbrance.”

ey

s
‘g(efrwl»'(m\\wm:; ERNIRE

|
|
]

|

TR ORI Lo m
Shomiie, o S MR A

Sihobod weabigile
et

ool A -
S




Pra—

LR

T 1%

OIS

V.; AV e

——

COMPLETE AUTO TRANSIT, INC. v BRADY
430 US 274, 51 L Ed 2d 326, 97 S Ct 1076

[430 US 279]

Appellee, in its turn, relies on
decisions -of this Court stating that
“(i}t was not_the purpose of the com-
merce clause to relieve those en-
gaged in interstate commerce from
their just chare of state tax burden

- “even though it increases the cost of

doing the business.” Western Live
“ Stock v Bureau of Revenue, 303 US
250, 254, 82 L Ed 823, 58 S Ct 546,
115 ALR 944 (1938). These decisions®
have considered not the formal lan-
guage of the tax statute but rather

its practicai effect, and have sus-

" tained a tax against Commerce

Clause challenge when the tax is

. applied to an activity with .a sub-
. "stantial nexus with-the taxing State,

is fairly apvortioned, does not dis-
‘criminate against interstate com-
merce, and is fairly related to the
services provided by the State.

Over the years, the Court has ap-
plied this practical analysis in ap-
proving many types of tax that
avoided running afoul of the prohibi-
tion against taxing the “privilege of
doing business,” but in each instance
it has refused to cverrule the prohi-
bition. Under the present state of
the law, the Spector rule, as it has
come to be known, has no relation-
ship to econcmic realities. Rather it

stands only as a trap for the unwary
draftsman.

II

The modern origin of the Spector
rule may be found in Freeman v
Hewit, supra.? At issue in Freeman

was the application
[430 US 280]

of an Indiana
tax upon “the receipt of the entire
gross income” of residents and domi-
ciliaries. 329 US, at 250, 91 L Ed
265, 67 S Ct 274. Indiana sought to
impose this tax on income generated
when a trustee of an Indiana estate
instructed his local stockbroker to
sell certain securities. The broker

_arranged with correspondents in

New York to sell the securities on
the New York Stock Exchange. The
securities were sold, and the New
York Dbrokers, after deducting ex-
pense and commission, transmitted
the proceeds to the Indiana broker
who in turn delivered them, less his
commission, to the trustee. The Indi-
ana Supreme Court sustained the
tax, but this Court reversed.

Mr. Justice Frankfurter, speaking
for five Members of the Court, an-
nounced a blanket prohibition
against any state taxation imposed

8. See, e.g., General Motors Corp. v Wash-
ington, supra; Nerthwestern Cement Co. v
Minnesota, 358 US 450, 3 L Ed 2d 421,79 S
Ct 357, 67 ALR2d 1292 (1959): Memphis Gas
Co. v Stone, 335 US 80, 92 L Ed 1832, 68 SCt
1475 (1948); Wisconsin v J. C. Penney Co. 311
US 435, 444, 85 L Ed 267, 61 S Ct 246, 130
ALR 1229 (1940;.

9. Although we mention Freeman as the
starting point, elements of the views ex-
pressed therein, and the positions that under-
lie that debate, were evident in prior opin-
ions. Compare State Tax on Railway Gross
Receipts, 15 Wall 284, 21 L Ed 164 (1873),
with Fargo v Michizar, 121 US 230, 30 L Ed

888, 7 S Ct 857 (1887); and compare Di Santo
v Pennsylvania, 273 US 34, 71 L Ed 524,478
Ct 267 (1927), and Cooney v Mountain States
Tel. Co. 294 US 384, 79 L Ed 934, 55 8 Ct 477
(1935), with. Western Live Stock v Bureau of
Revenue, 303 US.250, 82 L Ed 823, 58 S Ct
546, 115 ALR 944 (1938). See generally P.
Hartman, State Taxation of Interstate Com-
merce (1953); Barrett, State Taxation of Inter-
state Commerce—"Direct Burdens,” “Multiple
Burdens,” or What Have You?, 4 Vand L Rev
496 (1951), and writings cited therein at 496 n
1; Dunham, Gross Receipts Taxes on Inter-
state Transactions, 47 Colum L Rev 211

(1947).
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directly on an interstate transaction.

He explicitly deemed unnecessary to_ was

the decision of the case any showing
of discrimination against interstate

" commerce or error in apportionment

*"of the tax. id., at 254, 256-257, 91 L
Ed 265, 67 S Ct 274 He recognized
that a State could constitutionally
tax local manufacture, impose li-
cense taxes on corporations doing
business in the State, tax property
within the Stete, and tax the privi-
lege of residence in the State and
measure the privilege by net income,
including that derived from inter-
state commerce. 1d., at 235, 81 L Ed
265, 67 S Ct a74. Nevertheless, a
direct tax on interstate sales, even if
fairly apporticned and nondiscrimi-
natory, was held to be unconstitu-
tional per se.

Mr. Justice Butledge, in @ lengthy
concurring opinion, argued -that the
tax should be judged by its economic
effects rather thean by its formal
phrasing. After reviewing the
Court’s pricr decisions, he concluded:
«The fact is that ‘direct incidence’ of
a state tax or regulation . . - has
long since been discarded as being in
itself sufficient to outlaw state legis-
lation.” 1d., at 265-2886, 91 L Ed 265,
g7 S Ct 274. In his view, a state tax
is unconstitutional

43¢ US 281]
only if the
activity lacks the necessary connec-
tion with the taxing state to give
“jurisdiction to tax,” id., at 271, 91 L
Ed 265, 67 S Ct 274, or if the tax.
discriminates agaiast interstate com-
merce, or if the activity is subject to
multiple taxation. 1d., at 276-277, 91
L Ed 265, 67 S Ct 274.%°

51 L Ed2d

The rule announced in Freeman
viewed in the commentary as &
triumph of formalism over sub-
stance, providing little guidance -
even as to formal requirements. See
P. Hartman, State Taxation of Inter-
state Commerce 200-204 (1953);
Dunham, Gross Receipts Taxes on
Interstate Transactions, 47 Colum L
Rev 211 (1947). Although the rule
might have been utilized as the key-
stone of a movement toward abso-
lute immunity of interstate com-
merce from state taxation,” the
Court consistently has indicated that
“interstate commerce may be made
to pay its way,” and has moved
toward a standard of permissibility
of state taxation based upon its ac-
tual effect rather than its legal ter-
minology.

The narrowing of the rule to one
of draftsmanship and phraseology
began with another Mississippi case,
Memphis Gas Co. v Stone, 335 US
80, 92 L Ed 1832, 68 S Ct 1475
(1948). Memphis Natural Gas Com-
pany owned and operated a pipeline
running from Louisiana to Memphis.
Approximately 135 miles of the line
were in Mississippi- Mississippi im-
posed a “franchise or excise” tax
measured by “the value of the capi-
tal used, invested or employed in the
exercise of any power, privilege or
right enjoyed by [a corporation]
within this state.” Miss Code Ann,
1942, §9313. The Mississippi Su-
preme Court upheld the tax, and
this Court affirmed.

In an opinion for himself and pwo

10. Mr. Justice Rutledge agreed with the
result the Court reached in Freeman because
of his belief that the apportionment problem
was best solved if States other than the mar-
ket State were forbidden to impose unappor-
tioned gross receipts taxes of the kind Indiana
sought to exact.

332

11. A consistent application of the doctrine
of immunity for interstate commerce, of
course, would have necessitated overruling
the cases approved by the Freeman Court
that upheld taxes whose burden, although
indirect, fell on interstate commerce.
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others, Mr. Justice Reed
[430 US 282]

noted that

the tax was not discriminatory, that
there was no possibility of multiple
tzxation, that the amount of the tax
was._ reasonable, and that the tax
was proparly apportioned to the in-
vestment in Mississippi. 335 US, at’
87-88, 92 L Ed 1832, 68 S Ct 1475.
He then went on to consider
whether the tax was “upon the priv-
ilege of doing interstate business
within the state.” Id., at 88, 92 L Ed
1822, 68 S Ct 1475. He drew a dis-

" tinction between a tax on “the privi-

Jege of doing interstate business”
and a tax on “the privilege of exer-
cising corporate functions within the
State,” and held.that while the for-
mer is unconstitutional, the latter is
not barred by the Commerce Clause.
1d, at 88-93, 92 L Ed 1832, 68 S Ct
1475. He then approved the tax
there at issue because

“there is no attempt to tax the
privilege of doing an interstate
oucmess ‘or to secure anything
from the corporation by this stat-
ute except compensation for the
protection of the enumerated local
activities of ‘maintaining, keepmg

in repair, and otherwise in man-

ning the facilities.”” Id., at 93, 92
1 Ed 1832, 68 S Ct 1475.

Mr. Justice Black concurred in the
judgment without opinion. Id., at 96,
92 L Ed 1832, 68 S Ct 1475. Mr.
dJustice Rutledge provided the fifth
vote, stating in his concurrence:

“[{]t is enough for me to sustain

the tax imposed in this case that
it is one clearly within the state’s
power to lay insofar as any limita-
tion of due process or ‘jurisdiction
“to tax’ in that sense is concerned;
‘#it is nondiscriminatory, that is,
places no greater burden upon in-
terstate.commerce than the state
places upon competmc intrastate _

commerce of ike character; is

duly apportloned that is, does not 3
undertake to tax any interstate

actlvmes carried on outside the
state’s borders; and cannot be re-

peated by any other state.” Id., at
96—97, 92 L Ed 1832, 68 S Ct 1475
(footnotes omitted).

Four Justices dissented, id., at 99,
92 L Ed 1832, 68 S Ct 1475, on the
grounds that it had not been shown
that the State afforded any protec-
tion in ’

{430 US 283]

return for the tax,!* and that,

therefore, the tax must be viewed as
one on the “privilege” of engaging in
interstate commerce. The dissenters
recognized that an identical effect
could be achieved by an increase in
the ad valorem property tax, id. at
104, 92 L Ed 1832, 68.S Ct 1475, but
would have held, notwithstanding,
that a tax on the ° pnvﬂege is un-
constitutional. -

The prohibition against state taxa-
tion of the “privilege”. of engaging in
commerce that is interstate was re-
affirmed in Spector Motor Service v
O’Connor, 340 US 602, 95 L Ed 573,
71 S Ct 508 (1951), a case similar on
its facts to the instant case. The

12. In arriving at this conclusion, the dis-
sent relied upon a construction of a stipula-
tion entered into by the parties, 335 US, at
100-101, 92 L Ed 1832, 68 S Ct 1475, and
upon an independent review of the record.
The plurality rejected the dissent’s reading of
the stipulation and noted, in addition, that
the question presented in the petition for

certiorari did not raise a claim that the State
was providing no service for which it could
ask recompense. Id., at 83-84, 92 L Ed 1832,
68 S Ct 1475. The plurality then relied on the
Supreme Court of Mississippi’s holding that
the State did provide protection that could
properly be the subject of a tax.
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taxpayer there was & Missouri corpo-
ration engaged exclusively in inter-
state trucking. Some of its ship-
ments originated or terminated in
Connecticut. Connecticut imposed on
a corporation a trgx or excise upon
its franchise for the privilege of car-

the state,” measured by apportioned
net income. Id., at 603-604,n 1,95 L
T 573, 71 S Ct 508. Spector brought
suit in federal court to enjoin collec-
tion of the tax as applied to its
sctivities. The District Court issued
the injunction. The Second Circuit
reversed. This Court, with three Jus-
tices in dissent, in turn reversed the
Court of Appeals and held the tax
unconstitutional as applied. -

e Court recognized that “where
a taxpayer is engaged both in intra-
state and interstate commerce, 2
state may tax the privilege of carry-
ing on intrastate business and,
within reasonable limits, may com-
pute the amount of the charge by
spplying the tax rate to a fair pro-
portion of the taxpayer’s business
done within the state, including both

interstate

430 US 284}

and intrastate.” 1d., at

600-610, 95 L Ed 573,71 S Ct 508

L~ . (footnote omitted). It held, neverthe- .
T less, that a tax on the “privilege” of
doing business is unconstitutional if
H applied against what is exclusively
interstate commerce. The dissenters
argued, on the other hand, id. at
610, 95 L Ed 573, 71 S Ct 508, that
there is no constitutional difference
between an “exclusively interstate”
business and a “mixed” business,
and that a fairly apportioned and
nondiscriminatory tax on either type
is not prohibited by the Commerce

Clause.

The Spector rule was applied in
Railway Express Agency Vv Virginia,
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347 US 359, 98 L Ed 757, 74 S Ct .
558 (1954) (Railway Express D), to g
declare unconstitutional
“annual license tax” levied on gross
receipts for the “privilege of doing
business in this State.” The Court,
by a 5-to-4 vote, held that the tax on
rying on ‘or doing business within gros i

lege O
tax on property 1n
Virginia contended. .

wording of its statute to impose &
“franchise tax” on “intangible prop-
-erty” in the form of “going concern”
value as measured by gross receipts.
The tax was again asserted against
the Agency which in Virginia was
engaged exclusively in interstate
commerce.

tressed by two copcurring opinions
and one concurrence
upheld the reworded statute as not
violative of the
way Express Agency V Virginia, 358

51 LEd 2d

a State’s

sk e T
BARELE Yot I

s receipts was a tax on the privi-
f doing business rather than a
in the - State, as

Virginia thereupon revised the

ifpeaveds,r PRRRAOR

rs

This Court’s opinion, but-

piP v

in the result,

-

Spector rule. Rail-

ROV

US 434, 3 L Ed 2d 450, 79 S Ct 411
(1959) (Railway Espress 1D. In up-
holding the statute, the Court’s opin-
jon recognized that the rule against
taxing the “pri ilege” of doing inter-
state business had created 2 situa-
tion where “the use of magic words
or labels” could «gisable an other-
wise constitutional levy.” 1d., at 441,

31, Ed 24 450, 79 S Ct 411- n

There was no real economic differ-
ence between the statutes in Rail-
way Express 1 and Railway Express -«
II. The Court long since had recog-
nized that interstate commerce may
be made to pay its way. Yet under
the Spector rule, the economic reall-
ties in Railway Express 1 became
irrelevant. The - :

T Tesous 28l RS
i . .  Spectorrule had™ -

come to operate only as a rule of
d only to

draftsmanship, and serve
~distract the courts and parties from

et e
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their inquiry into whether the chal- running through Louisiana for ap-
- lenged taX produced results forbid- proximately 958 miles. It main-
den by the Commerce Clause. tained a work force and pumping
T T . stations in Louisiana to keep the
On t‘?eﬁiayhlt aénnounced; Railway pipeline flowing, but it did no intra-

; Express II, tne ourt fqruher COn-  gtate business.in that State. Id., at
' . ﬁrmed tha.t a State, VV’lth proper 101_102 44 L Ed 2d l 95 S Ct 1538
drafting, may tax exclusively inter-- 1 1962: Louisiana im,nosed on Colo;

state co fn merce SO long as th? tax i3] a franchise tax for “the privi-
Co does not create any effect forbidden j.oe of carrying on or doing busi-
R by the Commerce Clause. In North- oo in the State. The Louisiana

western Cement Co. v Minnesota, . .
Nee US 450, 3 L Bd 2d 421, 79 8 Ct Court of Appeal inialiceted the

357, 67 ALR2d 1292 (1959), the o tax
Court held that net income from the as violative of the rule of Spector.
interstate operations of 2 foreigh (Colonial Pipeline Co. v Mouton, 228
corporation may be subjected to So 2d 718 (1969). The Supreme Court
state taxation, provided the levy 18 of Louisiana refused review. 255 La
S disoriminatory and is properly 474, 231 So 2d 393 (1970). The Loui-
apportioned to local activities within siar,xa Legislature, perhaps eeomniz

_ the iaxing State forming suficient ine that it had run afoul of % rule of
i nexus to support the tax. Limited in  ords rather than a rule of sub-
that way, the tax could be levied gtance, then redrafted the statute to
even though the income was genera- Jeyy the tax, as an alternative inci-
ted exclusively by interstate sales. gent, on the, “qua.liﬁca’:cion to carry
Spector was distinguished., brie_ﬂy on 0;‘ do business in this state or the
ind n passing, as a case 1n which  ctual doing of business within this .
tk}ehlmmdepnge‘ Ofbth? tax \évass %hse state in a corporate form.” Again,’
pfxm ege ol 4OINg u51ne§s.” 00 Yo the Court of Appeal held t'ned tax
?6‘,“(_ ‘ffl’{g dle}%% od 421, 79 S Ct 357,  ypconstitutional as applied to the =
: - ’ appellant. Colonial Pipeline Co. v
¢ Thus, apply1ng the rule of North- Agerto_n, 275 So Zd.834 (1973). But
western Cement to the facts of Spec- this tme the Louisiana Supreme
’ tor, it is clear that Connecticut could Court upheld the pew tax. 289 So 2d
have taxed the apportioned net in- 93 (1974 .

come derived from the exclusively b st O

: . By a 7-to-1 vote, this Couct af-
interstate commerce. It could not, ﬁfrréd. No question 1ad been raised.

however, tax the rivilege” of doing-— - -y SN
business as measuged b; the apporg- as to the propriety of the apportion

. : t. tax, ana n im was .-
tioned net income. The reason for ment of the , and 1o cla -

attaching constitutional si ificance made that the tax was discriminas
to a semantic difference 1s c%infﬁcult to to_ry. 421 US, at 101, 4 L ?d 2d 1? ¥
discern. , 95 S Ct 1538. The Court noted that-.
! the tax was imposed on that aspect

k The unsatisfactory operation of of interstate commerce to which the
"~ thé Spector rule s well demon- State bore a special relation, and
strated by our recent case of Colo- that the State bestowed POWerS,
nial Pipeline Co. v Traigle, 421 US privileges, and benefits sufficient to
100, 44 L Ed 2d 1, 95 S Ct 1538 support a tax on doing business in
(1975). Colonial was 2 Delaware cor- the corporate form in Louisiana. 14,
poration with an interstate pipeline at 109, 44 L Ed 24 1, 95 S Ct 1538.
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Accordingly, on the authority of
Memphis Gas, the tax was held to be
constitutional. The Court " distin-
guished Spector on the familiar
ground that it involved a tax on the
privilege of carrying on interstate
commerce, while the Louisiana Leg-
islature, in contrast, had worded the
statute at issue “narrowly to confine
the impost to one related to appel-
lant’s activities within the State in
the corporate form.” 421 US, at 113-
114,44 LEd2d 1,958 Ct 1538.18

1430 US 287}
While refraining from overruling
Spector, the Court noted:

“[D]ecisions of this Court, particu-
larly during recent decades, have
sustained nondiscriminatory. prop-
erly apportioned state corporate
taxes upon foreign corporations
doing an exclusively interstate
business when the tax is related to
a corporation’s local activities and
the State has provided benefits
and protections for those activities
for which it is justified in asking a
fair and reasonable return.” Id., at
108,44 LEd 2d 1, 95 S Ct 1538.

One commentator concluded: “After
reading Colonial, only the most san-
guine taxpayer would conclude that
the Court maintains a serious belief
in the doctrine that the privilege of
doing interstate business is immune
from state _taxation.” Hellerstein,
State Taxation of Interstate Busi-
ness and the Supreme Court, 1974

Term: Standard Pressed Steel and

51 LEd 2d

Colonial Pipeline, 62 Va L Rev 149,
188 (1976). =ttt bt

III

[1b] In this case, of course, we are
confronted with a situation like that
presented in Spector. The tex is la-
beled a privilege tax “for the privi-
lege of . . . doing business” in Mis-
sissippi, § 10105 of the State’s 1942
Code, as amended, and the activity
taxed is, or has been assumed to be,
interstate commerce. We ncte again
that no claim is made that the activ-
ity is not sufficiently connecied to
the State to justify a tax, or that the
tax is not fairly related to benefits
provided the taxpayer, or that the
tax discriminates against incerstate
commerce, or that the tax is pot
fairly apportioned.

430 US 288)

The view of the Commerce Clause
that gave rise to the rule of Spector
perhaps was not without scme sub-
stance. Nonetheless, the possibility
of defending it in the abstract does
not alter the fact that the Court has
rejected the proposition that inter-
state- commerce is lmmune {rom
state taxation:

¢ is a truism that the mere act
of carrying on business in inter-
state commerce does not exempt a
corporation from state taxation. ‘it
was not the purpose of the com-
merce clause to relieve those en-

13. Five Members of the Court joined in the
opinion distinguishing Spector. Two concurred

in the judgment, but viewed Spector as in

tinguishable and would have overruled it. 421

US, at 114-116, 44 LEd2d1, 9 SCt 1538
One also viewed Spector as indistinguishable

but felt that it was an established precedent
until forthrightly overruled. Id,, at 116, 44 L
Ed 2d 1, 95 S Ct 1538. Mr. Justice Douglas

took no part.
336

14. Less charitably put: “In light.of the
expanding scope of the state taxing BOWer
over interstate commerce, Spector is an ana-
chronism. . . - Continued adherence to Spec-
. tor, especially after Northwestern States Port-
., land Cement, cannot be justified.” Comment,
Pipelines, Privileges and Labels: Celonial
Pipeline Co. v Traigle, 70 Nw U L Rev 835,
854 (1975). i s

gaged in interstate commerce from
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COMPLETE AUTO TRANSIT, INC. v BRADY
430 US 274, 51 L Ed 2d 326, 97 § Ct 1076

their just share of state tax bur-
den even -though it increases the
cost of doing business” Western
Live Stock v Bureau of Revenue,
303,US 250, 254, [82 L Ed 823, 58
S Ct 546, 115 ALR 944], (1938).”
Colonial Pipeline Co. v ‘Traigle,
421 US, at 108,44 LEd 2d 1,95 5
Ct 1538.

[2b] Not- only has the philosophy
underlying the rule been rejected,
but the rule itself has been stripped
of any practical significance. If Mis-
sissippi had called its tax one on
“net income” or on the “going con-
cern value” of appellant’s business,
the Spector rule could not invalidate
it. There is no economic consequence
that follows necessarily from the use
of the particular words, “privilege of
doing business,” and a focus on that
formalism merely obscures the ques-

Hion whether the tax produces a for-
bidder efect. Simply put, the Spec-
tor rule does not address the prob-
lems with which the Commerce
Clause is concerned.®® Accordingly,
we now reject the rule of '
[430 US 289]

Spector
Motor Service, Inc. v O’Connor, that
a state tax on the “privilege of doing
business” is per se unconstitutional
when it is applied to interstate com-
merce, and that case is overruled.

[tc] There being no objection to
Mississippi’s tax on appellant except
that it was imposed on ncthing other
than the “privilege of doing busi-
pess” that is interstate, the judg-
ment of the Supreme Court of Mis-
sissippi is affirmed.

It is so ordered.

15. It might be argued that privilege”
taxes, by focusing on the doing of business,
are easily tailored to single out interstate
businesses and subject them to effects forbid-
den by the Commerce Clause, and that, there-
fore, “privilege” taxes should be subjected to
a per se rule against their imposition on
interstate business. Yet property taxes also
may be tailored to differentiate between prop-

erty used in transportation and other types of

property, see Railway Express 11, 358 US 434,
3 L Ed 2d 450, 79 S Ct 411 (1959); an income
tax could use different rates for different’
types of business; and & tax on the “privilege
of doing business in corporate form” could be
made to change with the nature of the corpo-
rate activity involved. Any tailored tax of this_
sort creates an increased danger of error in

apportionment, of discrimination against in- -

terstate commerce, and of a lack of relation-

ship to the services provided by the State. See

" beyond Spector) weuld relieve this Court of
-difficalt judgzments that on occasion will have

Freeman v Hewit, 323 US, at 265-266, n 13,
91 L Ed 285, 67 S Ct 274 {concurring opinion).
A tailored tax, however accomplished, must
receive the careful scrutiny of the courts to
determine whether it produces a forbidden
effect on interstate commerce. We perceive no
reason, nowever, why a tax on the “privilege
of doing business” should be viewed as creat-
ing a gualitatively different danger so as to
require a per sg rule of unconstitutionality.

[2¢] It might also be argued that adoption
of a rule of absolute immunity for interstate
commerce (a rule that would, of course, go

to be made. We believe, however, that admin-
istrative convenience, in this instance, is in-
sufficient justification for abandoning the
principle that “interstate commerce may be
made to pay its way.”
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[435 US 734]
DEPARTMENT OF REVENUE OF THE STATE OF WASHINGTON,
A Petitioner,

v
SSOCIATION OF WASHINGTON STEVEDORING COMPANIES et al.

435 US 734, 55 L Ed 2d 682, 98 S Ct 1388
[No. 76-1706]
Argued January 16-17, 1978. Decided April 26, 1978.
SUMMARY

An association of private stevedoring companies and a corporation consist-
ing of port authorities that engaged in stevedoring activities instituted an
acticn against the Department of Revenue of the State of Washington in the
Superior Court of Thurston County, Washington, seeking a declaratory
judgment to the effect that Washington’s application of its business and
accupation tax to the gross income from in-state stevedoring activities in
loading and unloading ships’ cargo, including imports, exports, and other
goods, violated the commerce clause (Art I, § 8, cl 3) and the import-export
clause (Art I, §10, cl 2) of the Federal Constitution. The Superior Court
iscued a declaratory judgment that the tax was invalid to the extent it
ralated to stevedoring in interstate or foreign commerce, the court holding
that potwithstanding later decisions of the United States Supreme Court
under the commerce clause, the case in bar was controlled by the decision
in Puget Sound Stevedoring Co. v Tax Commission (1937) 302 US 90, 82 L
£d 68, 58 S Ct 72, which had invalidated the Washington tax as applied to
_stevedoring because it applied directly to interstate commerce, and by the
decision in Joseph v Carter & W. Stevedoring Co. (1947) 330 US 422,91 L
Bd 993, 67 S Ct 815, which reaffirmed the rule of the Puget Sound case.
Upon certification for direct appeal, the Supreme Court of Washington
affirmad (88 Wash 2d 315, 559 P2d 997).

On certiorari, the United States Supreme Court reversed and remanded.
In an opinion by BLACKMUN, d., joined by Burcegr, Ch. J,, and STEWART,
WerTE, MARSHALL, REHNQUIST, and STEVENS, JJ., and joined in pertinent
part by PoweLL, J., it was held (1) overruling the Puget Sound and Joseph
cases, supra, that a state tax was not invalid under the commerce clause

Briefs of Counsel, p 964, infra.
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WASHINGTON REV. DEPT. v STEVEDORING ASSN.
435 US 734, 55 L Ed 2d 682, 98 S Ct 1388

merely because it was imposed directly on the privilege of conducting.-.

interstate business; (2) that application of the Washington tax to in-state
stevedoring activities did not violate the commerce clause, since (a) the
stevedoring activities were conducted entirely within the state, there thus

being an obvious nexus between the activities and the stat:e, (b) the tax was _

fairly apportioned by being levied solely on the value of the loading and
unloading that occurred in the state, (c) the tax rate applied generally tc all
businesses rendering services, there thus being no discrimination. against
interstate commerce, and (d) there had been no showing that the tax was
not fairly related to services and protection provided by the state: and (3)
that the Washington tax, as applied to in-state stevedoring =activities, was
not an “impost or duty” and thus did not violate the import-export clause,
since none of the policies of the clause were threatened because (a) the tax,
as a general business tax that applied to virtually all businesses in the
state, did not create any special protective tariff and was assessed only upon
business conducted entirely within the state, thus not impeding the federal
government’s power to conduct foreign policy and regulate foreign trade, (b)

the tax merely compensated the state for services and protection extended
to the stevedoring business, thus not depriving the federal government of

any substantial import revenues, (¢) the tax was imposed on a taxpayer with

reasonable nexus to the state, was properly apportioned, did not discrimi-

thus not
violating the import-export clause’s policy of preventing rivalry ard friction
among the states, and (d) even though the taxed activity occurred while
imports and exports were still in transit, nevertheless the tax fell only on

nate, and related reasonably to services provided by the state,

the business of vloading and unloading ships, not on the goods themselves.

M T .
PowELL, J., concurring in part and conc

levies relating to goods in transit through the state,
be whether the tax related to the value of the goods or to their

goods pay their own way, as opposed to exacting a
privilege of moving through the state.

BRENNAN, J., did not participate.

urring in the result, expressed the
view that with regard to the validity under the import-export clause of state
the inquiry should not
handling,

but instead should be whether the state was simply making the imported
fee merely for the

pors
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HEADNOTES
Classified to U.S. Supreme Court Digest, Lawyers’ Edition

Commerce §§43(3), 338 — income
from stevedoring activities —
state taxation

la-1d. The application of a staie’s
business and occupation tax to the gross
income from in-state stevedoring activi-
ties in loading and unloading ships’
cargo does not violate the commerce

clause of the Federzal Constitution (Art I,

§ 8, cl 3), even though the activities are

part of interstate or foreign commerce

and the state tax thus imposes a direct
tax on the privilege of engaging in inter-
state commerce, where (1) the stevedor-
ing activities were conducted entirely
within the state, there thus being an
obvious nexus between the activities and
the state, (2) the tax was fairly appor-
tioned by Dbeing levied solely on the
value of the loading and unloading that
occurred in the state, (3) the tax rate

applied generally to all businesses ren-

dering services, there thus being no dis-
crimination against interstate commerce,
and (4) there was no showing that the
tax was not fairly related to services and
protection provided by the state.

Commerce §350 — import-export
clause -— tax on income from
stevedoring activities _

2a-2d. A state’s business and occupa-
tion tax, as applied to the gross income
from in-state stevedoring activities in
loading and unloading ships’ cargo, in-
cluding imports, exports, and other
goods, is not an “impost or duty” and
thus does not violate the import-export

clause of the Federal Constitution (Art I,

§ 10, cl 2), which bars states from impos-

ing imposts or duties on imports and

exports, where none of the policies of the

421, 422, 459
Form 416

I, Section 10, Clause 2

Taxes

tion

therein. 11 ALR2d 938.

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES
71 Am Jur 2d, State and Local Taxation §§ 117-121, 244-253,

22 Am Jur Pl & Pr Forms (Rev), State and Local Taxation,
USCS, Constitution, Article I, Section 8, Clause 3, and Article

US L Ed Digest, Commerce §§ 338, 350

ALR Digests, Commerce §§ 110, 137

L Ed Index to Annos, Commerce; Duties

ALR Quick Index, Commerce; Duties; Import-Export Clause;

Federal Quick Index, Commerce; Imports and Exports; Taxa-

ANNOTATION REFERENCES

Effect on state and local taxes of the import-export clause in Article I, §10,
clause 2 of the Federal Constitution. 46 L Ed 2d 955.

Validity, under commeérce clause of Federal Constitution, of state gross receipts
or income taxes involving interstate transactions. 34 L Ed 2d 749.

Property destined for, or in course of, removal from state as subject to taxation,
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clause were threatened since (1) the tax,
as a general business tax that applied to
virtually all businesses in the state, did
not create any special protective tariff
and was assessed only upon business
conducted entirely within the state, thus
not impeding the federal government’s
power to conduct foreign policy and reg-
ulate foreign trade, (2) the tax merely
compensated the state for services and
protection extended by the state to the
stevedoring business, thus not depriving
the federal government of any substan-
tial import revenues, (3) the tax was
imposed on a taxpayer with reasonable
nexus to the state, was properly appor-
tioned to in-state activities, did not dis-
criminate, and related reasonably to ser-
vices provided by the state, thus not
violating the import-export clause’s pol-
icy of preventing rivalry and friction
among the states, and (4) even though
the taxed activity occurred while im-
ports and exports were still in transit,
nevertheless the tax fell only on the
business of loading and unloading ships,
not on the goods themselves.

Commerce § 249 — validity of state
tax ’

3. Under appropriate conditions, a
state may tax directly the privilege of
conducting interstate business without
violating the commerce clause of the
Federal Constitution (Art 1, § 8, ¢l 3).

Commerce §§ 245, 246 — validity of
state tax — apportionment —
multiple taxation

4. When a state’s general business tax
levies only on the value of services per-
formed within the state, the tax is prop-
erly apportioned for purposes of the com-
merce clause of the Federal Constitution

(Art I, § 8, cl 3), and multiple taxation by

other states cannot occur.

Commerce §§ 237, 246 — validity of
state tax — cost of state govern-
ment

5. Since a state has a significant inter-
est in exacting from interstate commerce
its fair share of the cost of state govern-
ment, all state tax burdens do not imper-

missibly impede interstate commerce in
violation of the commerce clause of the
Federal Constitution (Art I, § 8, cl 3); the
commerce clause balance tips against

the tax only when it unfairly burdens
_ commerce by exacting more than a just

share from the interstate activity.

Commerce §96; Courts § 116 — com-
merce clause — state legislation
— Supreme Court decision
6. Even if a decision of the United
States Supreme Court effects an impor-
tant change in commerce clause juris-
prudence, nevertheless it does not offend
the separation of powers principle be-
cause it does not restrict the ability of
Congress io regulate commerce; the pro-
hibitive effect on state legislation of the
commerce clause (Art I, § 8, ¢l 3)—which
does not state a prohibition but merely
grants specific power to Congress—re-
sults from the supremacy clause (Art VI,
cl 2) and the decisions of the Supreme
Court.

i
Commerce § 246 — state tax — appor-
tionment to intrastafe activities

7a, 7b. State taxes relating to inter-

state commerce that are not apportioned
to activities conducted within the state
are vulnerable to attack under the com-
merce clause of the Federal Constitution
(Art1, §8,cl 3.

Commerce §§ 237, 244, 246 — validity
of state tax :

8. Interstate commerce must bear its
fair share of the state tax burden; state
taxes are not invali¢ under the com-
merce clause of the Federal Constitution
(Art I, § 8, cl 3) if they (1) are applied to
activity with substantial nexus with the
state, (2) are fairly apportioned, (3) do
not discriminate against interstate com-
merce, and (4) are fairly related to the
services provided by the state. )
Commerce §§ 144, 237, 346 — com-

merce clause import-export
clause

9. The commerce clause of the Federal
Constitution (Art I, § 8, ¢l 3) touches all
state taxation aznd regulation of inter-
state and foreign commerce, whereas the
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import-export clause (Art I, §10, cl 2)
bans only state imposts or duties on
imports or exports.

Commerce §345 — import-export
clause — policy
10. The policy of the import-export
clause of the Federal Constitution (Art I,
§10, cl 2)—which generally bars states
from imposing imposts or duties on im-
ports or exports—of preventing rivalry
and friction among the states is vindi-
cated if a state tax falls upon a taxpayer
with reasonable nexus to the state, is
properly apportioned, does not discrimi-
nate, and relates reasonably to services
provided by the state.

Commerce §345 — import-export
clause — tax relating to goods in
transit

11. A state tax relating to goods in
transit is not an “impost or duty” pro-
hibited by the import-export clause of
the Federal Constitution (Art I, § 10, cl
2) if the tax offends none of the policies
behind the clause, at least where the
taxation falls upon a service distinct
from the goods and their value.

Commerce §345 — import-export
clause — tax relating to exports

12. With regard to the import-export
clause of the Federal Constitution (Art I,
8§10, cl 2), which generally bars states
from imposing imposts or duties on im-
ports or exports, a state tax relating to
exports is to be tested for its conform-
ance with the clause’s policies of pre-
cluding state disruption of the United
States’ foreign policy and avoiding fric-
tion and trade barriers among the states;
if such constitutional interests are not
disturbed, the tax is not to be considered
an “impost or duty.”

Commerce §346 — import-export
clause — “imposts or duties”

13. Under the import-export clause of
the Federal Constitution (Art I, § 10, cl
2), which bars states from imposing “im-
posts or duties” on imports or exports,
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the term “impost or duty” is not self-
defining and does not necessarily encom-
pass all taxes; the absolute ban is only of
“imposts or duties” and not of all taxes.

Commerce §§350, 357 — import-ex-
port clause — tax or income from
stevedoring activities

14. The application of a state’s busi-

ness and occupation tax to the gross
income from in-state stevedoring activi-
ties in loading and unloading ships’
cargo, including imports, does not violate
the import-export clause of the Federal
Constitution (Art I, §10, ¢l 2) merely
because the tax relates to imports them-
selves while they remain a part of com-
merce, since the test of the validity of
the tax is whether it is an “impost or
duty” that offends constitutional policies
protected by the clause, not whether the
goods have retained or lost their status
as imports under the rejected “original
package” analysis.

Commerce §350 — import-export
clause — taxzation of income from
stevedoring activities

15. A state’s business and occupation
tax, as applied to the gross income from

- in-state stevedoring activities in loading

and unloading ships’ cargo, including
imports and exports, is not invalid under
the import-export clause of the Federal
Constitution (Art I, §10, ¢l 2) on the
ground that it imposes & transit fee upon
inland consumers in other states, since
the import-export clause’s policy of pre-
venting interstate tariffs, rivalries, and
friction is not violated when commerce is
required to pay for state governmental
services it enjoys, and since requiring
coastal states to subsidize the commerce
of inland consumers might exacerbate
rather than diminish interstate rivalries
and hostility; fair taxation is assured
under the import-export clause by the
prohibition on discrimination and the
requirements of apportionment, nexus,
and reasonable relationship between tax
and benefits.
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WASHINGTON REV. DEPT. v STEVEDORING ASSN.
435 US 734, 55 L Ed 2d 682, 98 S Ct 1388

SYLLABUS BY REPORTER OF DECISIONS

1. The State of Washington’s business
and occupation tax does not violate the
Commerce Clause by taxing the inter-
state commerce activity of stevedoring
within the State. Complete Auto Transit,
Inc. v Brady, 430 US 274, 51 L Ed 2d
326, 97 S Ct 1076, followed; Puget Sound
Stevedoring Co. v State Tax Comm'n,
302 US 90, 82 L Ed 68, 58 S Ct 72, and
Joseph v Carter & Weekes Stevedoring
Co. 330 US 422, 91 L Ed 993, 67 S Ct
815, overruled.

(a) A State under appropriate condi-
tions may tax directly the privilege of
conducting interstate business. Complete
Auto Transit, Inc. v Brady, supra.

Tb) When a general business tax levies
only on the value of services performed
within the State, the tax is properly
apportioned and multiple burdens on
interstate commerce cannot occur. |

{c) All state tax burdens do not imper-
missibly impede interstate ccminerce,
and the Commerce Clause balance tips
against the state tax only when it un-
fairly burdens commerce by exacting
from the interstate activity more than
its just share of the cost of state govern-
ment. -

(d) State taxes are valid under the
Commerce Clause, where they are ap-
plied to activity having a substantial
nexus with the State, are fairly appor-
tioned, do not discriminate against inter-
state commerce, and are fairly related tc

- the services provided by the State; and
here the Washington tax in guestion .

meets this standard, since the stevedor-
ing operations are entirely conducted
within the State, the tax is levied solely
on the value of the loading and unload-

“ing occurring in the State, the tax rate is
applied fo stevedoring as well as gener-
ally to businesses rendering services, and
there is nothing in the record to show
that the tax is not fairly related to ser-
vices and protection provided by the
State.

9. Nor is the Washington business and
occupation tax, as applied to stevedoring
so as to reach services provided wholly
within the State to imports, exports, and

other goods, among the “Imposts or Du-
ties” prohibited by the Import-Export
Clause. Michelin Tire Corp. v Wages, 423
US 275, 46 L Bd 24 495, 96 S Ct 535.

(a) The application of the tax to steve-
doring threatens none of the Import-Ex-
port Clause’s policies of precluding state
disruption of United States foreign pol-
icy, protecting federal revenues, and
avoiding friction and trade barriers
among the States. The tax as so applied
does not restrain the Federal Govern-
ment’s ability to conduct foreign policy.
Iis effect on federal import revenue is
merely to compensate the State for ser-
vices and protection extended to the
stevedoring business. The policy against
interstate friction and rivalry is vindi-
cated, as is the Commerce Clause’s simi-
lar policy, if the tax falls upon a tax-
payer with reasonable nexus to the
State, is properly apportioned, does not
discriminate, and relates reasonably to
services provided by the State.

(b) While, as distinguished from
Michelin Tire Corp. v Wages, supra,
where the goods taxed were no longer in
transit, the activity taxed here occurs
while imports and exports are in transit,
nevertheless the tax does not fall on the
goods themselves but reaches only the
business of loading and unloading ships,
ie., the business of transporting cargo,
within the State, and hence the tax is
not a prohibited “Impost or Duty” when
it violates none of the policies of the
Import-Export Clause.

(¢) While here the stevedores load and
unload imports and exports, whereas in
Michelin Tire Corp. v Wages, supra, the
state tax in question touched only im-

" ports, nevertheless the Michelin ap-

proach of analyzing the nature of the
tax to determine whether it is a prohib-
ited “Impost or Duty” should apply to
taxation involving exports as well as
imports. Any tax relating to exports can
be tested for its conformity to the Im-
port-Export Clause’s policies of preclud-
ing state disruption of United States
foreign policy and avoiding friction and
trade barriers among the States, al-
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though the tax does mnot serve the
Clause’s policy of protecting federal reve-
nues in view of the fact that the Consti-
tution forbids federal taxation of exports.

(d) The Import-Export Clause does not
effect an absolute ban on all state taxa-
tion of imports and exports, but only on
“Imposts or Duties.”

(e) To say that the Washington tax
violates the Import-Export Clause be-
cause it taxes the imports themselves
while they remain a part of commerce,
would be to resurrect the now rejected
“original package” analysis whereby
goods enjoyed immunity from state taxa-
tion as long as they retained their status
as imports by remaining in their import
packages.

() The Washington tax is not invalid
under the Impori-Export Clause as con-
stituting the imposition of a transit fee

Briefs of Counsel, p 964, infra.

Mr. Justice Blackmun delivered
the opinion of the Court.

[1a, 2a] For the second time in this
century, the State of Washington
would apply its business and occupa-
tion tax to stevedoring. The State’s
first application of the tax to steve-
doring was unsuccessful, for it was
held to be unconstitutional as viola-
tive of the Commerce Clause! of the
United States Constitution. Puget
Sound Stevedoring Co. v State Tax

U.S. SUPREME COURT REPORTS

55 L Ed 2d

upon inland customers, since, as is the
case in Commerce Clause jurisprudence,
interstate friction will not chafe when
commerce pays for the state services it
enjoys. Fair taxation will be assured by
the prohibition on discrimination and
the requirements of apportionment,
nexus, and reasonable relationship be-
tween tax and benefits.

82 Wash 2d 315, 559 P2d 997, reversed
and remanded.

Blackmun, J., delivered the opinion of
the Court, in which Burger, C. J., and
Stewart, White, Marshall, Rehnquist,
and Stevens, JJ., joined, and in all but
Part TII-B of which Powell, J., joined.
Powell, J., filed an opinion concurring in
part and concurring in the result. Bren-
nan, J., took no part in the consideration
or decision of the case.

APPEARANCES OF COUNSEL

Slade Gorton argued the cause for petitioner.
John T. Piper argued the cause for respondents.

OPINION OF THE COURT

Comm’n, 302 US 90, 82 L Ed 68, 58
S Ct 72 (1937). The Court now faces
the question whether Washington’s
second attempt violates either the
Commerce Clause or the Import-Ex-
port Clause.?

[435 US 737]
I

Stevedoring is the business of
loading and unloading cargo from
ships.s Private stevedoring compa-

1. “The Congress shall have Power . . .

“To regulate Commerce with foreign Na-
tions, and among the several States, and with
the Indian Tribes ....” US. Const, Art I,
§8,cl3.

2. “No State shall, without the Consent of
the Congress, lay any Imposts or Duties on
Imports or Exports, except what may be abso-
lutely necessary for executing its inspection
Laws: and the net Produce of all Duties and
Imposts, laid by any State on Imports or
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Exports, shall be for the Use of the Treasury
of the United States; and all such Laws shall
be subject to the Revision and Controul of the
Congress.” U.S. Const, Art 1, § 10, cl 2.

3. The record does not contain a precise
definition or description of the business of
stevedoring or of the activities of respondents
and their respective members. By admitting
the factual allegations in the respondents’
Petition for Declaratory Judgment on Valid-
ity of Rule, App 3-7, petitioner Department of
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nies constitute respondent Associa-
tion of Washingten Stevedoring
Companies; respondent Washington
Public Ports Association is a non-
profit corperation consisting of port
authorities that engage in stevedor-
ing activities. App 3. In 1974 pe-
titioner Department of Revenue of
the State of Washington adopted Re-

WASHINGTON REV. DEPT. v STEVEDORING ASSN.
435 US 734, 55 L Ed 2d 682, 98 S Ct 1388

vised Rule 193, pt D, Wash Admin
Code 458-20-183-D, to implement the
State’s 1% business and occupation
tax on
[435 US 738]

services, set forth in Wash
Rev Code §§ 82.04.220 and 82.04.290
(1576)4 The Rule applies the tax to
stevedoring and reads in pertinent
part as set forth in the margin.®

Revenue accepted paragraph VI of that pe-
tition. That paragraph alleged that the pri-
vate companies that copstitute respondent
Association of Washington Stevedoring Com-
panies “‘are engaged in the same stevedoring
activities that were held nat taxable in Puget
Sound Stevedoring {o.” This Court explained
the =activities of the appellant Stevedoring
Company in Puget Scund as follows:

“What was done by this appellant in the
business of loading and unloading was not
prolonged teyond the stage of transportation
and its reascnabie incicents. . .. True, the
service did not begin or end at the ship’s side,
where the cargo is placed upon a sling at-

. tached to the ship’s tackle. It took in the work
of carriage to. and from the ‘first place of rest,
which means that it covered the space be-
tween the hold of the veseel and a convenient
point of discharge upon the dock. . .. The
fact is stipulated, however, that no matter by
whom the work is done or paid for, ‘stevedor-
ing services are essential to waterborne com-
merce and always commence in the hold of
the vessel and end at the “first place of rest,”

. and vice versa.’” 302 US, at 93, 82 L Ed 68,
58 S Ct 72.

4. Section 82.04.220 reads:

“There is levied and shall be collected from
every person a tax for the act or privilege of
engaging in business activities. Such tax shall
be measured by the application of rates
against value of products, gross proceeds of
sales, or gross income of the business, as the
case may be.”

Section 82.04.290 reads in pertinent part:
“Upon every person engaging within this
. state in any business activity other than or in
addition to those enumerated in ... ; as to
such persons the amount of tax on account of
such activities shall be equal to the gross
income of the business multiplied by the rate
of one percent. This section includes, among
others, and without limiting the scope hereof
. .., persons engaged in the business of ren-
dering any type of service which does not
constitute a ‘sale at retail’ or a ‘sale at
wholesale.””

We note, also, that §82.04.460 reads in
part: v
“Any person rendering services taxable under
RCW 82.04.290 and maintaining places of
business both within and without this state
which contribute to the rendition of such
services shall, for the purpose of computing
tax liability under RCW 82.04.260, apportion
to this state that portion of his gross income
which is derived from services rendered
within this state.”

A temporary additional tax of 6% of the
base tax is now imposed for the period from
June 1, 1976, through June 30, 1979. 1877
Wash Laws, 1st Ex Sess, ch 324, §1, and
1975-1976 Wash Laws, 2d Ex Sess, ch 130,
§ 3, codified as Wash Rev Code §82.04.2901
(Supp 1977).

5. “In computing tax there may be deducted
from gross income the amount thereof derived
as compensation for performance of services
which in themselves constitute interstate or
foreign commerce to the extent that a tax
measured thereby constitutes an impermissi-
ble burden upon such commerce. A tax does
not constitute an impermissible burden upon
interstate or foreign commerce unless the tax
discriminates against that commerce by plac-
ing a burden thereon that is not borne by
intrastate commerce, or unless the tax sub-
jects the activity to the risk of repeated exac-
tions of the same nature from other states.
Transporting across the state’s boundaries is
exempt, whereas supplying such transporters
with facilities, arranging accommodations,
providing funds and the like, by which they
engage in such commerce is taxable.
“EXAMPLES OF EXEMPT INCOME:

*1. Income from those activities which con-
sist of the actual transportation of persons or
property across the state’s boundaries is ex-
empt.

“EXAMPLES OF TAXABLE INCOME:

“3. Compensation received by contracting,
stevedoring or loading companies for services
performed within this state is taxable.”
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Revised Rule 193D restores the
original scope of the Washington
business and occupation tax. After
initial imposition

[433 US 739]
: of the tax in 1935
the then State Tax Commission’
adopted Rule 198 of the Rules and
Regulations Relating to the Revenue
Act of 1935.% That Rule permitted
taxpayers to Geduct certain income
received from interstate and foreign
commerce. income from stevedoring,
however, was not described as de-
ductible. When, in 1937, this Court
in Puget Sound invalidated the ap-
plication of the tax to stevedoring,
the Commission complied by adding
stevedoring income to the list of
1435 US 740)
de-

ductions.? The deduction for steve-

U.S. SUPREME COURT REPORTS

55 L Ed 2d

doring remained in effect until the
revision of Rule 183 in 1974.%

Seeking to retain their thereto-
fore-enjoyed exemption from the tax,
respondents in January 1975 sought
from the Superior Court of Thurston
County, Wash., a declaratory judg-
ment to the effect that Revised Rule
163D violated both the Commerce
Clause and the Import-Export
Clause. They urged that the case
was controlled by Puget Sound,
which this Court had reaffirmed in
Joseph v Carter & Weekes Stevedor-
ing Co. 330 US 422, 433, 91 L Ed
993, 67 S Ct 815 (1947) (together, the
Stevedoring Cases). Absent a clear
invitation from this Court, respon-
dents submitted that the Superior
Court could not avoid the force of
the Stevedoring Cases, which had
never been overruled. Record 9.!

6. 1935 Wash Laws, ch 180._

7. The Tax Commission was abolished in
1967, and, with specified exceptions, its pow-
ers, duties, and functions were transferred to
the Director of the Department of Revenue.

" 1967 Wash Laws, Ex Sess, ¢h 26, § 7.

8. Rule 198, as it was in effect in 1936 and

1937, that is, prior to the decision in Puget
Sound, read in part:
“In computing the tax under the classification
of ‘Service and Other Business Activities’
there may be deducted from gross income of
the business the amount thereof derived as
compensation for the performance of services
which in themselves constitute foreign or in-
terstate commerce tc an extent that a tax
measured by the compensation received there-
from constitutes a direct burden upon such
commerce. Included in the above are those
activities which involve the actual transporta-
tion of goods or commodities in foreign com-
merce or commerce between the states; the
transmission of communications from a point
within the state to z point outside the state
and vice versa; the solicitation of freight for
foreign or interstate shipment; and the selling
of tickets for foreign and interstate passage
accommodations.” Rules and Regulations Re-
lating to the Revenue Act of 1935, Rule 198, p
122 (1936); id., at 133 (1937).

9. Effective May 1, 1939, Rule 198 read in
part:
“In computing the tax under the classification
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of ‘Service and Other Business Activities’
there may be deducted from gross income of
the business the amount thereof derived as
compensation for the performance of services

which in themselves constitute foreign or in-.

terstate commerce to an extent that a tax
measured by the compensation received there-
from constitutes a direct burden upon such
commerce. Included in the above are . . . and
the compensation received by 2 contracting
stevedoring company for loading and unload-
ing cargo from vessels where such cargo is
moving in interstate or foreign commerce and
where the work is actually directed and con-
trolled by the stevedoring company . . - 2 Id,
at 137 (1939).

10. Rules and Regulations Relating to the
Revenue Act of 1935, Rule 193, p 94 (1943),
and id., Rule 183, p 123 (1970).

11. In a reply brief, respondents supported
the continuing validity of the Stevedoring
Cases. In particular, they argued:

*Final, and we think conclusive, proof of
the continued vitality of the stevedoring cases
lies in the language of Spector Motor Service,
Inc. v O'Connor, 340 US 602, 95 L Ed 573, 71
S Ct 508 . . . (1951), decided after all four of
the ‘major’ cases relied on by the State. We
have previously noted that Spector struck
down 2z tax on the activity of moving goods in
interstate commerce.” Record 69 (emphasis in
original).
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435 US 734, 55 L Ed 2d 682, 98 S Ct 1388

Petitioner replied that this Court

had invited rejection
[435 US 741]

of those cases by
casting doubt on the Commerce
Clause analysis that distinguished
between direct and indirect taxation
of interstate commerce. Id., at 25-37,
citing, e.g., Interstate Pipe Line Co.
v Stone, 337 US 662, 93 L Ed 1613,
69 S Ct 1264 (1949); Western Live
Stock v Bureau of Revenue, 303 US
250, 82 L. Ed 823, 58 S Ct 546, 115
ALR 944 (1938). Petitioner alsc ar-
gued that the Rule did not violate
the Commerce Clause because it
taxed only intrastate activity,
namely, the loading and unloading
of ships, Record 17-20, and because
it levied only a nondiscriminatory
tax apportioned to the activity
within the State. Id., at 20-22. The
Rule did not impose any “Imposts or
Duties on Imports or Exports” be-
cause it taxed merely the stevedor-
ing services and not the goods them-
selves, id., at 22-25, citing Canton R.
Co. v Rogan, 340 US 511, 95 L Ed
488, 71 S Ct 447, 20 ALR2d 145
(1951). The Superior Court, however,
nct surprisingly, considered itself
becund by the Stevedoring Cases. It

therefore issued a declaratory judg-
ment that Rule 193D was invalid to
the extent it related to stevedoring
in interstate or foreign commerce.
App 17-18.%2

Petitioner appealed to the Wash-
ington Court of Appeals. Record 77.
That court certified the case for di-
rect appeal to the State’s Supreme
Court, citing Wash Rev Code

§ 2.06.030(c) (1976), and  Wash Su--

preme Court Rule on Appeal I-
14(1)c) (now Rule 4.2(a)2), Wash

Rules of Court (1977)).
[435 US 742}

After accept-
ing certification, the Supreme Court,
with two justices dissenting, affirmed
the judgment of the Superior Court.
88 Wash 2d 315, 559 P2d 997 (1877).

The majority considered petitioner’s "
argument that recent cases® had.

eroded the holdings in the Stevedor-
ing Cases. It concluded, nonetheless:

“[Wle must hold the tax invalid;
we do so in recognition of our duty
to abide by controlling United
States Supreme Court decisions
construing the federal constitu-

tion. Hence, we find it unneces-.

sary to discuss the aforementioned

Spector was overruled last Term in Com-
plete Auto Transit, Inc. v Brady, 430 US 274,
288-28%, 51 L Ed 24 326, 97 S Ct 1076 (1977),
decided after respondents advanced the above
argument.

2, In its oral decision the Superior Court
noted its doubt about the continued validity
of the Stevedoring Cases:

“It would seem to the Court . . . that there
certainly is a swing away from the Puge
Sound and Carter and Weekes cases .. ..”
App 8. “It sticks in this Court’s mind, how-
ever, that there has to be a reason, of which
is beyond the ability of this Court to compre-
hend, that everyone has shied from the steve-
doring cases, and many minds obviously more
brilliant than mine have not been able to
overturn those cases directly in thirty-eight
years . . . .” Id, at 11. *“Under those circum-

stances the Court does hold that the Puget
Sound and Carter and Weekes cases are the
law of the land, as exemplified by those deci-
sions; that they have not been reversed by
implication, nor has there been an invitation
to anyone to reverse those cases.” Id., at 13-
14.

13. The court stated, 88 Wash 2d, at 318,
559 P24, at 998, that petitioner had cited
Michelin Tire Corp. v Wages, 423 US 276, 46
L Ed 2d 485, 96 S Ct 535 (1976); Colonial
Pipeline Co. v Traigle, 421 US 100, 4 L Ed
2d 1, 95 S Ct 1538 (1975); Canton R. Co. v
Rogan, 340 US 511, 95 L Ed 488, 71 S Ct 447,
20 ALR2d 145 (1951); Interstate Pipe Line Co.
v Stone, 337 US 662, 93 L Ed 1613, 68 S Ct
1264 (1949); and Central Greyhound Lines,
Inc. v Mealey, 334 US 653,92 L Ed 1633, 68 S
Ct 1260 (1948).
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cases beyond the fact that no- 815, 54 L Ed 2d 70, 98 § Ct 51 f 2?
where in them do we find lan- (1977). thi
guage criticizing, expressly contra- I i dié
dicting, or overruling (even im- : ste
pliedly) the stevedoring cases. The Commzrce Clause -y
. . . . . . as
“Fully mindful of our prior criti- In Puget Sound Stevedoring Co. v dis
cism of the principles and reason- State Tax Comm’n, the Court invali- int
ing of the stevedore cases (see dated the Washington business and on:
Washington-Oregon Shippers Co- occupathn tax on sf.evedormg- only dis
operative Ass'n v Schumacher, 59 because it applied directly to inter- : 33l
Wn 2d 159, 167, 367 P2d 112, 115- state commerce. Stevedonx}g was in- S (
116 (1961)), we must nevertheless terstate commerce, according to the ; ne
hold the instant tax on stevedor- Court, because: i sel
ing invalid.” 88 Wash 2d, at 318- “Transportation of a cargo by ! tic
320, 559 P24, at 998-999. water is impossible or futile unless i ta:
The two dissenting justices would  the thing fo be transported is put i ity
have upheld the tax against the aboard the ship and taken off at ‘ otl
Commerce Clause attack on the  destination. A stevedore who in ! phi
- ground that recent cases had eroded person or by servants does work so i 9‘9
the direct-indirect taxation analysis  indispensable is as much an i e
emploved in the Stevedoring Cases. agency of gommmerce as shipowner ’ st
They found no violation of the Im-  OF master.” 302 US, at 92, 82 L Ed 1 oY
port-Export Clause because the State 68, 58 5 Ct 72. 4 we
had taxed only the activity of steve-  Without further analysis, the Court
doring, not the imports or exports concluded: :
themselves. Even if stevedoring were c . . ;
considered part of interstate or for- The. busu}ess . of loading and
eign commerce, the Washington tax up.loadmg being interstate or for-
was valid because it did not discrimi- elgn commerce, tl'%e State of Was}}ll -
nate against importing or exporting, mgtgn is not ?t ll}aerty to tax the
did not impair transportation, did privilege of doing it by exacting in !
pot impose multiple burdens, and return therefor' a perce_n?,age of -
did not the gross- receipts. Decisions to
[435 US 743) that effect are many and control- )
regulate commerce. 88 Wash ling.” Id., at 94, 82 L Ed 68, 58 S -
2d, at 320-322, 559 P2d, at 999-  Ct72 1f\o;
1090. The petitioners (officers of New 32
- Because of the possible impact on York City) in Joseph v Carter & : Al
”»the_"i'ssueg made by our intervening Weekes Stevedoring Co., urged the ; ra
decision in Complete Auto Transit, Court to overrule Puget Sound. They : ?;
Inc. v Brady, 430 US 274,51 LEd 2d  argued that intervening cases™ had Ce
. the Washington Supreme Court’s [435 US 744] ity
ruling, we granted certiorari. 434 Us local taxation zc:
14. They cited, among others, four particu- receipts of a foreign corporation from pur- Sc
lar cases. The first was Department of Trea- chase and resale of timber in Indiana. The
sury v Wood Preserving Corp. 313 US 62, 85 transaction was considered local even though
1 Ed 1188, 61 S Ct 885 (1941). In that case the the timber was to be transported, after the
Court sustained an Indiana tax on the gross resale, to Ohio for creosote treatment by the
692 ;
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of gross proceeds derived from inter-
state commerce. They concluded,
therefore, that the Commerce Clause
did not preclude the application to
stevedoring of the New York City
business tax on the gross receipts of
a stevedoring corporation. The Court
disagreed on the theory that the
intervening cases permitted taxation
only of local activity separate and
distinct from interstate commerce.
330 US, at 430-433; 91 L Ed 993, 67
S Ct 815. This separation theory was
necessary, said the Court, because it
served to diminish the threat of mul-
tiple taxation on commerce; if the
tax actually fell on intrastate activ-
ity, there was less likelihood that
other taxing jurisdictions could du-
plicate the levy. Id., at 429, 91 L Ed
993, 67 S Ct 815. Stevedoring, how-
ever, was not separated from inter-
state commerce because, as previ-
ously enunciated in Puget Sound, it
was interstate commerce:

“Stevedoring, we conclude, is es-
sentially a part of the commerce
itself and therefore a tax upon its
gross receipts or upon the privi-
lege of conducting the business of
stevedoring for interstate and for-
eign commerce, measured by those
gross receipts, i1s invalid. We re-
affirm the rule of Puget Sound
Stevedoring Company. ‘What
makes the

[435 US 745]

tax invalid is the fact
that there is interference by a
State with the freedom of inter-
state commerce.” Freeman v
Hewit, [329 US 249,] 256, [91 L Ed
285, 67 S Ct 274].” 330 US, at 433,
91 L Ed 993, 67 S Ct 815.

Because the tax in the present
case is indistinguishable from the
taxes at issue in Puget Sound and in
Carter & Weekes, the Stevedoring
Cases control today’s decision on the
Commerce Clause issue unless more
recent precedent and a new analysis
require rejection of their reasoning.

[1b, 3] We conclude that Complete
Auto Transit, Inc. v Brady, where

the Court held that a State under -~

appropriate conditions may tax di-
rectly the privilege of concucting
interstate business, requires such re-
jection. In Complete Auto, Missis-
sippi levied a gross-receipts tax on
the privilege of doing business
within the State. It applied the tax
to the appellant, a Michigan corpo-
ration transporting motor vehicles
manufactured outside Mississippi.
After the vehicles were shipped into
Mississippi by railroad, the appel-
lant moved them by truck te Missis-
sippi dealers. This Court assumed
that appellant’s activity was

foreign corporation. The second case was
McGoldrick v Berwind-White Co. 309 US 33,
84 L Ed 565, 60 S Ct 388, 22 Ohio Ops 84, 128
ALR 876 (1940). There a Pennsylvania corpo-
ration sold coal to New York City consumers
through a city sales office. Even though the
coal was shipped from Pennsylvania, the
Court permitted the city to tax the sale be-
cause the tax was conditioned on local activ-
ity, that is, the delivery of goods within New
York upon their purchase in New York for
consumption in New York. The third case was
Southern Pacific Co. v Gallagher, 306 US 167,

83 L Ed 586, 59 S Ct 389 (1939). There Cali-
fornia was permitted to impose a tax on
storage and use with respect to the retention
and ownership of goods brought into the State
by an interstate railroad for its own use. The
fourth was Western Live Stock v Bureau of
Revenue, 303 US 250, 82 L Ed 823, 58 S Ct

546, 115 ALR 944 (1938). There the Court’

upheld a New Mexico privilege tax upon the
gross receipts from the sale of advertising. It

" concluded that the business was local ever

though a magazine with interstate circulation
and advertising was published.
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in interstate commerce. 430 US, at
276 n 4, 91 L Ed 265, 67 S Ct 274.

The Mississippi tax survived the
Commerce Clause attack. Absolute
immunity from state tax did not
exist for interstate businesses be-
cause it © ¢ “was not the purpose of
the commerce clause to relieve those
- engaged in interstate commerce
from their just share of state tax
burden even though it increases the
cost of doing business.”’ * Id., at 288,
91 L Ed 265, 67 S Ct 274, quoting
Western Live Stock v Bureau of Rev-
enue, 303 US, at 254, 82 L Ed 823,
58 S Ct 546, 115 ALR 944, and Colo-
nial Pipeline Co. v Traigle, 421 Us
100, 108, 44 L Ed 2d 1, 95 S Ct 1538
(1975). The Court therefore specifi-
cally overruled Spector Motor Ser-
vice, Inc. v O’Connor, 340 US 602, 95
L Ed 573, 71 S Ct 508 (1951), where
a direct gross-receipts tax on the
privilege of engaging in interstate
commerce had been invalidated. 430
US, at 288-289, 51 L Ed 2d 326, 97 S
Ct 1076.

'k The ‘principles of Complete Auto
also lead us now to question the

U.S. SUPREME COURT REPORTS

55 L Ed 2d

underpinnings of the Stevedoring

‘Cases. First, Puget Sound invali-

dated the Washington tax on steve-
doring activity only because it bur-
dened the privilege of engaging in

interstate
[435 US 746}

commerce. Because
Complete Auto permits a State prop-
erly to tax the privilege of engaging
in interstate commerce, the basis for
the holding in Puget Sound is re-
moved completely.®

Second, Carter & Weekes sup-
ported its reaffirmance of Puget
Sound by arguing that a direct privi-
lege tax would threaten multiple
burdens on interstate commerce to 2.
greater extent than would taxes ocn
local activity connected to com-
merce. But Complete Auto recog-
nized that errors of apportionment
that may lead to multiple burdens
may be corrected when they occur.

430 US, at 288-289, n 15,51 L Ed 2d

326, 97 S Ct 1076.%¢

[4] The argument of Carter &
Weekes was an abstraction. No mul-’
" tiple burdens were demonstrated.

15. That the holding in Spector parallels
that in Puget Sound is demonstrated by the
authorities relied upon or provided by both
cases in the past. Spector relied on Carter &
Weekes, which reaffirmed Puget Sound, and
upon Freeman v Hewit, 329 US 249, 91 L BEd
265, 67 S Ct 274 (1946). 340 US, at 609, 95 L
Ed 573, 71 S Ct 508. Freeman, in turn, relied
upon Puget Sound, 329 US, at 257, 91 L Ed
265, 67 S Ct 274, and Carter & Weekes relied

upon Freeman, 330 US, at 433, 91 L Ed 993, .

67 S Ct 815. Both Freeman and Puget Sound
relied upon Galveston, H. & S. A. R. Co. v
Texas, 210 US 217, 52 L Ed 1031, 28 S Ct 638
(1908). 329 US, at 257, 91 L Ed 265, 67 S Ct
274; 302 US, at 94, 82 L Ed 68, 58 S Ct 72.
Respondents, also, have observed the paral-
lel between Spector and the Stevedoring
Cases. In their reply brief to the Superior
Court, they argued that Spector, which had
not then been overruled by Complete Auto,
was dispositive on the question of the contin-

694

ued vitality of Puget Sound and Carter &
Weekes. See n 11, supra. .

16. Subsequent to Carter & Weekes, the
Court explained more precisely its concern
about multiple burdens on interstate com-
merce: ’ .

“While the economic wisdom of state net
income taxes is one of state policy not for our
decision, one of the ‘realities’ raised by the
parties is the possibility of a multiple burden
resulting from the exactions in question. The
answer i that none is shown to exist here.
. . . Logically it is impossible, when the tax is
fairly apportioned, to have the same income
taxed twice. . . . We cannot deal in abstrac-
tions. In this type of case the taxpayers must
show that the formula places a burden upon
interstate commerce in a constitutional sense.
This they have failed to do.” Northwestern
Cement Co. v Minnesota, 358 US 450, 462~
463, 3 L Ed 24 421, 79 S Ct 357, 67 ALR2d

1292 (1959).
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When a general business tax levies
only on the value of services per-
formed within the State, the tax is
properly apportioned and multiple
burdens
[435 US 747]

logically cannot occur.’” The
reasoning of Carter & Weekes,
therefore, no longer supports auto-
matic tax immunity for stevedoring
from a levy such as the Washington
business and occupation tax.

Third, Carter & Weekes reaffirmed
Puget Sound on a basis rejected by
Complete Auto and previous cases.
Carter & Weekes considered any di-
rect tax on interstate commerce to

be unconstitutional because it bur- .

dened or interfered with commerce.
330 US, at 433,91 L Ed 993, 67 S Ct
815. In support of that conclusion,
the Court there cited only Southern
Pacific Co. v Arizona ex rel. Sulli-
van, 325 US 761, 767 89 L Ed 1915,
67 S Ct 1515 (1945), the case where
Arizona’s limitations on the length
of trains were invalidated. In South-
ern Pacific, however, the Court had
not struck down the Ilegislation
merely because it burdened inter-
state commerce. Instead, it weighed
the burden against the State’s inter-
ests in limiting the size of trains:

S A .y T 35 et e TR T ST SRR gy
“The decisive question is whether B

in the circumstances the total ef-

fect of the law as a safety measure Respondents’ additional argu-

in reducing accidents and casual-
ties is so slight or problematical as
not to outweigh the national inter-
est in keeping interstate com-

“est in exacting from interstate com-
merce its fair

L Ed 2d 326, 87 S

' Carter & Weekes must be rejected.

merce free . .. .” Id., at 775-776,
89 L. Ed 1915, 85 S Ct 1515.

Only after concluding that railroad
safety was not advanced by the regu-
lations, did the Court invalidate
them. They contravened the Com-
merce Clause because the burden on
interstate commerce outweighed the
State’s interests.

{435 US 748]

[5] Althovugh the balancing of
safety interests naturally differs
from the balancing of state financial
needs, Complete Auto recognized
that a State has a significant inter-’

share of the cost of
state government. 43¢ US, at 288, 51
Ct 1076. Accord,
Colonial Pipeline Co. v Traigle, 421
US, at 108, 44 L Ed 2d 1, 95 S Ct
1538; Western Live Stock v Bureau
of Revenue, 3C3 US, at 254, 82 L. Ed
823, 58 S Ct 548, 115 ALR 944. All
tax burdens do nct impermissibly
impede interstate commerce. The
Commerce Clause balance tips
against the tax only when it unfairly
burdens commerce by exzacting more
than a just share from the interstate
activity. Again, then, the analysis of

ments do not demonstrate the wis-
dom of, or need for, preserving the
Stevedoring Cases. First, respon-
dents attempt to distinguish so--

17, Carter & Weekes has received criticism
" from ‘commentators for its reliance on the

Ppossibility of the imposition of multiple tax

burdens. Professor Hartman argued that the

“burden on interstate commerce imposed by a

privilege tax *is multiple only because the
elements of transportation itself are multi-
ple.” P. Hartman, State Taxation of Interstate
Commerce 204 (1953). Because the loading or
unloading of a ship is confined to one State,

no other State could tax that particular phase
of commerce. “Thus, the Court’s basis for the
unconstitutionality of the Weekes tax as-
sumed the existence of a premise which did
not exist, except in the mind of a majority of
the Justices.” Id., at 205. See Hellerstein,
State Taxation Under the Commerce Clause:
An Historical Perspective, 29 Vand I, Rev 335

(1976). DA aes




called movement cases, in which tax
immunity has been broad, from non-
movement cases, in which the immu-
nity traditionally has been nar-
rower. Brief for Respondents 23-28.
Movement cases involve taxation on
transport, such as the Texas tax on
a natural gas pipeline in Michigan-
Wisconsin Pipe Line Co. v Calvert,
347 US 157, 98 L Ed 583, 74 S Ct
396 (1954). Nonmovement cases in-
volve taxation on commerce that
“does not move goods, such as the
New Mexico tax on publishing news-
papers and magazines in Western
_ Live Stock v Bureau of Revenue.
' 'This distinction, however, disregards
. Complete Auto, a movement case’
_awhich held that a state privilege tax
“ on the business of moving goods in
interstate commerce is not per se
unconstitutionall 7 :
Second, respondents would distin-
guish Complete Auto on the ground
that it concerned only intrastate
commerce, that is, the movement of
vehicles from a Mississippi railhead
to Mississippi dealers. Brief for Re-

-

i

spondents 26-28. This purported dis-.

tinction ignores two facts. In Com-
plete Auto, we expressly assumed
that the activity was interstate, a
segment of the movement of vehicles

from the out-of-state manufacturer
[435 US 749) '

to the in-state dealers. 430 US, a

276 n 4, 51 L Ed 24 326, 97 S Ct

1076. Moreover, the stevedoring ac-

U.S. SUPREME COURT REPORTS
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tivity of respondents occurs com-
pletely within the State of Washing-
ton, even though the activity is a
part of interstate or foreign com-
merce. The situation was the same
in Complete Auto, and that case,
thus, is not distinguishable from the
present one.

[6, 7a] Third, respondents suggest
that what they regard as such an
important change in Commerce
Clause jurisprudence should come
from Congress and not from this
Court. To begin with, our rejection
of the Stevedoring Cases does not
effect a significant present change in
the law. The primary alteration oc-
curred in Compiete Auto. Even if
this case did effect an important
change, it would not offend the sepa-
ration-of-powers principle because it
does not restrict the ability of Con-
gress to regulate commerce. The
Commerce Clause dces not state a
prohibition; it merely grants specific
power to Congress. The prohibitive
effect of the Clause on state legisla-
tion results from the Supremacy
Clause and the decisicns of this
Court. See, e.g., Cooley v Board of
Wardens, 12 How 293, 13 L Ed 996
(1852); Gibbons v Ogden, 9 Wheat 1,
6 L Ed 23 (1824). If Congress prefers
less disruption of interstate com-
merce, it will act.’®

[1c] Consistent with Complete

18. [7b] Respondents seem to be particu-
larly concerned about the continued validity
of Michigan-Wisconsin. Pipe Line Co. v Cal-
vert, 347 US 157, 98 L E4 583, 74 S Ct 396
(1954). There, Texas levied a tax on the pro-
duction of natural gas measured by the entire
volume of .gas to be shipped in interstate
commerce, A refinery extracted the gas from
crude oil and transported it 300 yards to the
pipeline. The State identified, as 2 local inci-
dent, the transfer of gas from the refinery to
the pipeline. This Court declared the tax un-

constitutional because it amounted to an
';unapportioned"']eW' .on the transportation of
the entire volume of gas. The exaction did not
relate to the length of the Texas portion of
the pipeline or to the percentage ¢ of the tax-
payer's businese taking place in .Texas. '
~ day’s decision does not question the Mi
~~Wisconsin judgment,
portions its business and ecccupation tax.to
activity within the State. Taxes that are not
so apportioned remain vulnerable to Com-
merce Clause attack. )

R
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435 US 734, 55 L Ed

ington business and occupation tax
does not violate the
[435 US 750]

Commerce
CLause by taxing the interstate com-
merce activity of stevedoring. To the
extent that Puget Sound Stevedoring
Co. v State Tax Comm’n and Joseph
v Carter & Weekes Stevedoring Co.
stand to the contrary, each is cver-
ruled.

C.

[8] With the distinction between
direct and indirect taxation of inter-
state commerce thus discarded, the
constitutionality under the Com-
merce Clause of the applicaticn of
the Washington business and occu-
pation tax to stevedoring depends
upon the practical effect of the exac-
tion. As was recognized in Western
Live Stock v Bureau of Revenue, 303
US 250, 82 Ed 823, 58 S Ct 546, 115
ALR 944 (1938), interstate commerce
must bear its fair share of the state
tax burden. The Court repeatedly
has sustained taxes that are applied
to activity with a substantial nexus
.with the State, that are fairly appor-
tioned, that do not discriminate
against interstate commerce, and
that are fairly related to the services
provided by the State. E. g., General
Motors Corp. v Washington, 377 US
436, 12 L Ed 2d 430, 84 S Ct 1564
(1964); Northwestern Cement Co. v
Minnesota, 358 US 450, 3 L Ed 2d
421, 79 S Ct 357, 67 ALR2d 1292
(1959); Memphis Gas Co. v Sicns,
335 US 80, 92 L Ed 1832, 68 S Ct
1475 (1948); Wisconsin v J. C. Pen-
ney Co. 311 US 435, 85 L. Ed 267. 61
S Ct 246, 130 ALR 1229 (1940); see
" Complete Auto Transit, Inc. v Brady,
430 US, at 279, and n 8, 51 L Ed 2d
326,97 S Ct 1076.

[1d] Respondents proved no facts
in the Superior Court that, under
the above test, would justify invali-

2d 682, 98 S Ct 1388

dation of the Washington tax. The
record contains nothing that mini-
mizes the obvious nexus between
Washington and respondents; in-
deed, respondents conduct their en-
tire stevedoring operations within
the State. Nor have respondents suc-
cessfully attacked the apportionment
of the Washington system. The tax
under challenge was levied solely on
the value of the loading and unload-
ing that occurred in Washington.

. Although the rate of taxation varies

with the type of business activity, -
respondents have not demonstrated
how the 19 rate, which applies to
them and generally to businesses
rendering services, discriminates
against interstate commerce. Fi-
nally, nothing in the
[435 US 751}

record suggests
that the tax is not fairly related to
services and protection provided by
the State. In short, because respon-
dents relied below on the per se
approach of Puget Sound and Carter
& Weekes, they developed no factual
basis on which to declare the Wash-
ington tax unconstitutional as ap-
plied to their members and their
stevedoring activities.

I - :
The Import-Export Clause

[9] Having decided that the Com-
merce Clause does not per se invali-
date the application of the Washing-
ton tax to stevedoring, we must face
the question whether the tax contra-
venes the Import-Export Clause. Al-
though the parties dispute the mean-
ing of the prohibition of “Imposts or

Duties on Imports or Exports,” they =

agree that it differs from the ban the
Commerce Clause erects against bur-
dens and taxation on interstate com-
merce. Brief for Petitioner 32-33;
Brief for Respondents 9-10; Tr of
Oral Arg 13, 22. The Court has
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noted before that the Import-Export 12 L Ed 256 (1847) (opinion of Ta- mal
Clause states an absolute ban, ney, C. J.). Before Michelin, the pri- Gov
whereas the Commerce Clause mary consideration was whether the
merely grants power to Congress. fax under review reached imports or )
Richfield Oil Corp. v State Board, exports. With respect to imports, the : Vo
320 US 69, 75, 91 L Ed 80, 67 S Ct analysis applied the original package ‘ rels
156 (1946). On the other hand, the doctrine of Brown v Maryland, 12 : mer
Commerce Clause touches all state Wheat 419, 6 L Ed 678 (1827); see, e. ‘ affg
taxation and regulation of interstate g. Department of Revenue v James be i
and foreign commerce, whereas the B. Beam Distilling Co.; Anglo-Chi- s1st
Import-Export Clause bans only “Im- lean Corp. v Alabama; Low v Austin, p}(:v&
posts or Duties on Imports or Ex- 13 Wall 29, 20 L Ed 517 (1872), ;%
ports.” Michelin Tire Corp. v Wages, overruled in Michelin Tire Corp. v et
423 US 276, 279, 290-294, 46 L Ed Wages. So long as the goods retained 11:0
2d 495, 96 S Ct 535 (1976). The their status as imports by remaining ! 'b:I
resolution of the Commerce Clause in their import packages, they en- Sta
issue, therefore, does not dispose of joyed immunity from state taxation. : ent
the Import-Export Clause question. With respect to exports, the disposi- in
tive question was whether the goods S ti
had entered the “export stream,” 3 flov
A the final, continuous journey out of i oth
. . et the country. Kosydar v National !

In Michelin the Court upheid 9 Cash Register Co. 417 US 62, 70-71 ab!
application of a general ad valorem 40 1, B4 2d 660, 94 S Ct 2108, 69 »
property tax to imported tires ar}d Ohio Ops 2d 120 (1974); Empresa ( o6
tubes. The Court surveyed the his- Siderurgica v County of Merced, 337 Th
tory and purposes of the Import-Ex- ;g 154157, 93 L Ed 1276, 69 S Ct at iss
port Clause to determine, for the gos (1049); A G. Spalding & Bros. v cies.
first time, which taices fell within Edwards, 262 US 66, 69, 67 L Ed Gove
the absolute ban on “Imposts or Du-  gg5 43 S Ct 485 (1923); Coe v Errol, forei;
ties” Id. at 283-286, 46 L Ed 24 116 US 517, 526, 527, 29 L E4 715, 6 | “fall
495,96 S Ct 5325' S 752 S Ct 475 (1886). As soon as the jour- 5 their

s P 752] ney began, tax immunity attached. i L Ec
revious cases had ‘ _ ; gene:
assumed that all taxes on imports  Michelin initiated a different ap- : erty
and exports and on the importing proach to Import-Export Clause ] been
and exporting processes were ban- cases. It ignored the simple question ‘ tive
ned by the Clause. See, e.g., Depart- yhether the tires and tubes were B appli
ment of Revenue v James B. Beam jmports. Instead, it analyzed the na- A disca
Distilling Co. 377 US 341, 343, 12 L 4yre of the tax to determine whether N incor
Ed 2d 362, 84 S Ct 1247 (1964) it was an “Impost or Duty.” 423 US, ther,
Richfield Oil Corp. v State Board, at 279, 200-294, 46 L Ed 2d 495, 96 Gove
329 US, at 76, 91 L Ed 80, 67 S Ct 5 Ct 535. Specifically, the analysis it wi
156; Joseph v Carter & Weekes examined whether the exaction of- ‘paid
Stevedoring Co. 330 US, at 445, 91 L fended any of the threé¢ policy con- polic
Ed 993, 67.S Ct 815 (Douglas, J., siderations leading to the presence local
dissenting in part); Anglo-Chilean of the Clause: woul
Corp. v Alabama, 288 US 218, 226~ port:
227, 77 L Ed 710, 53 S Ct 373 (1933); “The Framers of the Constitu- dem
License Cases, 5 How 504, 575-576, tion thus sought to alleviate three was
698
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: the Federal

main concerns . . .
Government
[435 US 753]

must speak with one
voice when regulating cormmercial
relations with foreign govern-
ments, and tariffs, which might
affect foreign relations, could not
be implemented by the States con-
sistently with that exclusive
power; impert revenues were to be
the major source of revenue of the
Federal Covernment and should
not be diverted to the States; and
harmony among the States might
be disturbed unless seaboard
States, with their crucial ports of
entry, were prohibited from levy-
ing taxes on citizens of other
States by taxing goods merely
flowing through their ports to the
other States nat situated as favor-
ably geographically.” Id., at 285-
286, 46 L Ed 2d 495, 96 S Ct 535
(footnotes omiited).

The ad valorem property tax there
at issue offended none of these poli-
cies. It did not usurp the Federal
Government’s authority to regulate
foreign relations since it did not
“fa]] on imports as such because of
their place of origin.” Id., at 286, 46
L Ed 28 495, 96 S Ct 535. As a
general tax applicable to all prop-
erty in the State, it could not have
been used to create special protec-
tive tariffs and could not have been
-applied selectively to encourage or
discourage importation in a manner
inconsistent with federal policy. Fur-
ther, the tax deprived the Federal
'Government of no revenues to which
it was entitled. The exaction merely
paid for services, such as fire and
police protection, supplied by the
local government. Although the tax
would increase the cost of the im-
ports to consumers, its effect on the
demand for Michelin tubes and tires
was insubstantial. The tax, there-

fore, would not significantly dimin-
ish the number of imports on which
the Federal Government could levy
import duties and would not deprive
it of income indirectly. Finally, the
tax would not disturb harmony
among the States because the
coastal jurisdictions would receive
compensation only for services and
protection extended to. the imports.
Although intending to prevent
coastal States from abusing their
geographical positions, the Framers
also did not expect residents
[435 US 754]

of the
ports to subsidize commerce headed
inland. The Court therefore con-
cluded that the Georgia ad valorem
property tax was not an “Impost or
Duty,” within the meaning of the
Import-Export Clause, because it of-
fended none of the policies behind
that Clause. ‘

[2b] A similar approach demon-
strates that the application of the
Washington business and occupation
tax to stevedoring threatens no Im-
port-Export Clause policy. First, the
tax does not restrain the ability of
the Federal Government to conduct
foreign policy. As a general business
tax that applies to virtually all busi-
nesses in the State, it has not cre-
ated any special protective tariff.
The assessments in this case are
only upon business conducted en-
tirely within Washington. No foreign
business or vessel is taxed. Respon-
dents, therefore, have demonstrated
no impediment posed by the tax
upon the regulation of foreign. trade
by the United States.

Second, the effect of the Washing-
ton tax on federal import revenues
is identical to the effect in Michelin.
The tax merely compensates the
State for services and protection ex-
tended by Washington to the steve-

699

4
|

ke
b
3
»
5
k¢
bt
5
wi

LA R T oAt

R,

TN

e




U.S. SUPREME COURT REPORTS

doring business. Any indirect effect
on the demand for imported goods
because of the tax on the value of
loading and unloading them from
their ships is even less substantial
than the effect of the direct ad valo-
rem property tax on the imported
goods themselves. .

[10] Third, the desire to prevent
interstate rivalry and friction does
not vary significantly from the pri-
mary purpose of the Commerce
Clause. See P. Hartman, State Taxa-
tion of Interstate Commerce 2-3
(1953). The third Import-Export
Clause policy, therefore, is vindi-
cated if the tax ralls upon a

{435 IS 755]

tax-
payer with reasonable nexus to the
State, is properly apportioned, does
not discriminate, and relates reason-
ably to services provided by the
State. As has been explained in Part
II-C, supra, the recerd in this case,
as presently developed, reveals the
presence of all these factors.

Under the analysis of Michelin,
then, the application of the Wash-
ington business and occupation tax
to stevedoring violates no Import-Ex-
port Clause policy and therefore
should not quslify as an “Impost or
Duty” subject to the absolute ban of
the Clause.

B

[2¢, 11] The Court in Michelin
qualified its holding with the obser-

55 L Ed 2d

vation that Georgia had applied the
property tax to goods “no longer in
transit.” 423 US, at 302, 46 L Ed 2d
495, 96 S Ct 535.% Because the goods
were no longer in transit, however,
the Court did not have to face the
question whether a tax relating to
goods in transit would be an “Impost
or Duty” even if it offended none of
the policies behind the Clause. Inas-
much as we now face this inquiry,
we note two distinctions between
this case and Michelin. First, the
activity taxed here occurs while im-
ports and exports are in transit. Sec-
ond, however, the tax does not fall
on the goods themselves. The levy
reaches only the business of loading
and unloading ships or, in other
words, the business of transporting
cargo within the State of Washing-
ton. Despite the existence of the first
distinction, the presence of the sec-
ond leads to the conclusion that the
Washington tax is not a prohibited
“Impost or Duty” when it violates
none of the policies.

In Canton R. Co. v Rogan, 340 US
511, 95 L Ed 488, 71 S Ct 447, 20
ALR2d 145 (1951), the Court upheld
a gross-receipts tax on a steam rail-

road operating
{435 US 756}

exclusively within
the Port of Baltimore. The railroad
operated a marine terminal and
owned rail lines connecting the
docks to the trunk lines of major

railroads. It switched and pulled -

cars, stored imports and exports

19. “Two.of the chief weaknesses of the
Articles of Confederation were the lack of
power in Congress to regulate foreign and
interstate commerce, and the presence of
power in the States to do so. The almost
catastrophic results from this sort of situation
were harmful commerciel wars and reprisals
at home among the States ....” P. Hart-
man, State Taxation of Interstate Commerce
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2 (1953), citing, e.g., The Federalist Nos. 7, 11,
22 (Hamilton), No. 42 (Madison). T

90. Commentators have noted the qualifica-
tion but have questioned its significance. See
W. Hellerstein, Michelin Tire Corp. v Wages:
Enhanced State Power to Tax Imports, 1976 S
Ct Rev 99, 122-126; Comment, 30 Rutgers L
Rev 193, 203 (1976); Note, 12 Wake Forest L
Rev 1055, 1062 (1976).
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pending transport, supplied wharf-
age, weighed imports and exports,
and rented a stevedoring crane.
Somewhat less than half of the com-
pany’s 1946 gross receipts were de-
rived from the transport of imports
or exports. The company contended
that this income was immune, under
the Import-Export Clause, from the
state tax. The Court rejected that
argument primarily on the ground
that immunity of services incidental
to importing and exporting was not
so broad as the immunity of the
goods themselves:

“The difference is that in the pres-
ent case the tax is not on the
goods but on the handling of them
at the port. An article may be an
export and immune from a tax
long before or long after it reaches
the port. But when the tax is on
activities connected with the ex-

port or import the range of immu-

nity cannot be so wide.

[435 US 757]

“... The broader definition
which appellant tenders distorts
the ordinary meaning of the
terms. It would lead back to every

forest, mine, and factory in the
land and create a zone of tax im-
munity never before imagined.”
Id., at 514-515, 95 L Ed 488, 71 S

- Ct 447, 20 ALR2d 145 (emphasis
in original).

In Canton R. Co. the Court did
not have to reach the question about
taxation of stevedoring because the
company did not load or unload
ships.? As implied in the opinion,
however, id., at 515, 95 L Ed 488, 71
S Ct 447, 20 ALR2d 145, the only
distinction between stevedoring and
the railroad services was that the
loading and unloading of ships
crossed the waterline. This is a
distinction without economic signifi-
cance in the present context. The
transportation services in both set-
tings are necessary to the import-
export process. Taxation in neither
setting relates to the value of the
goods, and therefore in neither can
it "be considered taxation upon the
goods themselves. The force of Can-
ton R. Co. therefore prompts the
conclusion that the Michelin policy
analysis should not be discarded
merely because the goods are in
transit, at least where the taxation

21. The Court distinguished the Maryland
iax from others struck down by the Court.
Canton R. Co. v Rogan, 340 US 511, 513-514,
95 L Ed 488, 71 S Ct 447, 20 ALR2d 145
(1951), distinguishing Richfield Oil Corp. v

tate Board, 329 US 69, 91 L Ed 80, 67 S Ct
156 (1946); Thames & Mersey Ins. Co. v
United States, 237 US 19, 59 L Ed 821, 35 S
Ci 496 (1915); and Fairbank v United States,
181 US 283, 45 L Ed 862, 21-S Ct 648 (1901).
In these cases the State had taxed either the
goods or activity so connected with the goods
that the levy amounted to a tax on the goods
themselves. In Richfield, the tax fell upon the
sale of goods and was overturned because the
Court had always considered a tax on the sale
of goods to be a tax on the goods themselves.
See Brown v Maryland, 12 Wheat 419, 439, 6

the stamp tax on bills of lading in Fairbank
effectively taxed the goods because the bills
represented the goods. The basis for distin-
guishing Thames & Mersey is less clear be-
cause there the tax fell upon marine insur-
ance policies. Arguably, the policies had a
value apart from the value of the goods. In
distinguishing that case from the taxation of
stevedoring activities, however, one might

- note that the value of goods bears a much

closer relation to the value of insurance poli-
cies on them than to the value of loading and
unloading ships.

22. The Court expressly noted that it did

"not need to reach the stevedoring issue. 340

US, at 515, 95 L Ed 488, 71 S Ct 447, 20
ALR2d 145. It was also reserved in the com-
panion case of Western Maryland R. Co. v

L Ed 678 (1827). The sale had no value or Rogan, 340 US 520, 522, 95 L-E4 501, 71 S Ct
significance apart from the goods. Similarly, 450 (1951).
701
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falls upon a service distinct from the
goods and their value.®

C

Another factual distinction be-
tween this case and Michelin is that
here the stevedores load and unload

imports and exports
[435 US 758]

. whereas in
Michelin the Georgia tax touched
only imports. As noted in Part III-A,
supra, the analysis in the export
cases has differed from that in the
import cases. In the former, the
question was when did the export
enter the export stream; in the lat-
ter, the question was when did the
goods escape their original package.
The questions differed, for example,
because an export could enter its
export package and not secure tax
immunity until later when it began
its journey out of the country. Until
Michelin, an import retained its im-
munity so long as it remained in its
criginal package.

[12] Despite these formal differen-
ces, the Michelin approach should
apply to taxation involving exports
as well as imports. The prohibition
on the taxation of exports is con-
tained in the same Clause as that
regarding imports. The export-tax
ban vindicates two of the three poli-
ies identified in Michelin. It pre-
cludes state disruption of the United
States foreign policy.* It does not
serve to protect federal revenues,
however, because the Constitution

55 L Ed 2d

forbids federal taxation of exports.
US. Const, Art I, §9, cl 5% see
United States v Hvoslef, 237 US 1,
59 L Ed 813, 35 S Ct 459 (1915). But
it does avoid friction and trade barri-
ers among the States. As a result,
any tax relating to exports can be
tested for .its conformance with the
first and third policies. If the consti-
tutional interests are not disturbed,
the tax should not be considered an
“Impost or Duty” any more than
should a tax related to imports. This
approach is consistent with Canton
R. Co., which permitted taxation of
income from services connected to
both imports and exports. The re-
spondents’ gross receipts from load-
ing exports, therefore, are as subject
to the Washington business and oc-
cupation tax as are the receipts from
unloading imports.

[435 US 759]
D

None of respondents’ additional
arguments convinces us that the
Michelin approach should not be ap-
plied in this case to sustain the tax.

[13] First, respondents contend
that the Import-Export Clause ef-
fects an absolute prohibition on all
taxation of imports and exports. The
ban must be absolute, they argue, in
order to give the Clause meaning
apart from the Commerce Clause.
They support this contention pri-
marily with dicta from Richfield Oil,
329 US, at 75-78, 91 L Ed 80, 67 S

23. We do not reach the question of the
applicability of the Michelin approach when a
State directly taxes imports or exports in
transit.

Our Brother Powell, as his concurring opin-
jor: indicates, obviously would prefer to reach
the issue today, even though the facts of the
present case, as he agrees, do not present a
case of a tax on goods in transit. As in Miche-
lin, decided less than three years ago, we

702

prefer to defer decision until a case with
pertinent facts is presented. At that time,
with full argument, the issue with all its
ramifications may be decided.

24, See Abramson, State Taxation of Ex-
ports: The Stream of Constitutionality, 54 NC
L Rev 59 (1975).

25. “No Tax or Duty shall be laid on Arti-
cles exported from any State.”

.t
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435 US 734, 55 L Ed 2d 682, 98 S Ct 1388

Ct 156, and with the partial dissent
in Carter & Weekes, 330 US, at 444~
445, 91 L Ed 9983, 67 S Ct 815. Nei-
ther, however, provides persuasive
support because neither recognized
that the term “Impost or Duty” is
not self-defining and does not neces-
sarily encompass all taxes. The par-
tial dissent in Carter & Weekes did
not address the term at ‘all. Richfield
Oil’'s discussion was limited to the
question whether the tax fell upon
the sale or upon the right to retail.
329 US, at 83-84, 91 L Ed 80, 67 S
Ct 815. The State apparently con-
ceded that the Clause precluded all
taxes on exports and the process of
exporting. Id., at 84, 91 L. Ed 80, 67
S Ct 815. The use of these two cases,
therefore, ignores the central hold-
ing of Michelin that the absolute
ban is only of “Imposts or Duties”
and not of all taxes. Further, an
absolute ban of all taxes is not nec-
essary to distinguish the Import-Ex-
port Clause from the Commerce
Clause. Under the Michelin ap-
proach, any tax offending either of
the first two Import-Export policies
becomes suspect regardless of
whether it creates interstate fric-
tion. Commerce Clause analysis, on
the other hand, responds to neither
of the first two policies. Finally, to
conclude that “Imposts or Duties”
encompasses all taxes makes super-
fluous several of the terms of Art I,
§8, cl 1, of the Constitution, which
grants Congress the “Power To lay
and ccllect Taxes, Duties, Imposts
and Excises.” In particular, the
Framers apparently did not include
“Excises,” such as an exaction on
the privilege of doing business,
within the scope of “Imposts” or

“Duties.” See Michelin, 423 US, at
291-292, n 12, 46 L Ed 2d 495, 96 S
Ct 535, citing
[435 US 760]

2 M. Farrand, The
Records of the Federal Convention of
1787, p 305 (1911), and 3 id., at 203-
204.28

{14] Second, respondents would
distinguish Michelin on the ground
that Georgia levied a property tax
on the mass of goods in the State,
whereas Washington would tax the
imports themselves while thev re-
main a part of commerce. This dis-
tinction is supported only by citation
to the License Cases, 5 How, at 578,
12 L Ed 256 (opinion of Taney, C.d..
The argument must be rejected,
however, because it resurrects the
original package analysis. See id., at
574-575, 12 L Ed 256. Rather than
examining whether the taxes are
“Imposts or Duties” that offend con-
stitutional policies, the contention
would have the Court explore when
goods lose their status as imporis
and exports. This is precisely the
inquiry the Court abandoned in
Michelin, 423 US, at 279, 46 L Ed 24
495, 96 S Ct 535. Nothing in the
License Cases, in which a fractioned
Court produced nine opinions,
prompts a return to the exclusive
consideration of what constitutes an
import or export.

[15] Third, respondents submit
that the Washington tax impcses a

transit fee upon inland consumers.

Regardless of the validity of such a
toll under the Commerce Clause, re-
spondents conclude that it violates
the Import-Export Clause. The prob-

26. But see 1 W. Crosskey, Politics and the
Constitution in the History of the United
States 296-297 (1853), cited in 423 US, at
290-291, 46 L Ed 24 485, 96 S Ct 535, in
which the author argues that the concept of

“Duties” encompassed excises. He does not
explain, however, why Art [, § §, ¢l 1, enumer-
ated “Taxes, Duties, Imposts and Excises™ if
the Framers intended duties to include ex-
cises.
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lem with that analysis is that it does
not explain how the policy of pre-
serving harmonious commerce
among the States and of preventing
interstate tariffs, rivalries, and fric-
tion, differs as between the two-
Clauses. After years of development
of Commerce Clause jurisprudence,
the Court has concluded that inter-
state friction will not chafe when
commerce pays for the governmental
services it enjoys. See Part II, supra.
Requiring coastal States to subsidize
the commerce of inland consumers
may well exacerbate, rather than
diminish,
[435 US 761}

rivalries and hostility. Fair
taxation will be assured by the pro-
hibition on discrimination and the
requirements of apportionment,
nexus, and reasonable relationship
between tax and benefits. To the
extent that the Import-Export
Clause was intended to preserve in-
terstate harmony, the four safe-
guards will vindicate the policy. To
the extent that other policies are

A
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55 L Ed 2d

pute. But distinctions not based on
differences in constitutional policy

are not required. Because respon-

dents identify no such variation in
policy, their transit-fee argument
must be rejected.

E.

[2d] The Washington business and
occupation tax, as applied to steve-
doring, reaches services provided
wholly within the State of Washing-
ton to imports, exports, and other
goods. The application violates none
of the constitutional policies identi-
fied in Michelin. It is, therefore, not
among the “Imposts or Duties”
within the prohibition of the Import-
Export Clause.

v

The judgment of the Supreme
Court of Washington 1is reversed,
and the case is remanded for further
proceedings not inconsistent with
this opinion.?

It is so Qrdérgd.

protected by the Import-Export—— -~

Clause, the analysis of an Art I, § 10,
challenge must extend beyond that
required by a Commerce Clause dis-

' SEPARATE OPINION

Mr. Justice Powell, concurring in
part and concurring in the result.

I join the opinion of the Court
with the exception of Part III-B. As
that section of the Court’s opinion

appears to :
[435 US 762]

resurrect the discarded
«direct-indirect” test, I cannot join
it.

In Michelin Tire Corp. v Wages,
423 US 276, 46 L Ed 2d 495, 96 S Ct

Mr. Justice Brennan took no part
in the consideration or decision of
this case.

535 (1976), this Court abandoned the
traditiongl,_;formglistic methods of
determining the validity of state lev-
jes under the Import-Export Clause
and applied a functional analysis
based on the exaction’s relationship
to the three policies that underlie
the Clause: (i) preservation of uni-
form federal regulation of foreign
relations; (i) protection of federal
revenue derived from imports; and
(iii) maintenance of harmony among
the inland States and the seaboard

27. See generally Hellerstein, State Taxa-
tion and the Supreme Court: Toward a More
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Unified Approach to Constitutional Adjudica-
tion?, 75 Mich L Rev 1426 (1977).
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435 US 734, 55 L Ed 2d 682, 98 S Ct 1388

States. The nondiscriminatory ad va-
lorem property tax in Michelin was
held not to violate any of those -poli-
cies, but the Court suggested that
even a nondiscriminatory tax on
goods merely in transit through the
State might run afoul of the Import-
Export Clause. -

The question the Court addresses
today in Part III-B is whether the
business tax at issue here is such a
tax upon goods in transit. The Court
gives a negative answer, apparently
for two reasons. The first is that
Canton R. Co. v Rogan, 340 US 511,
95 L Ed 488, 71 S Ct 447, 20 ALR2d
145 (1951), indicates that this is a
tax “not on the goods but on the
handling of them at the port.” Id., at
514, 95 L Ed 488, 71 S Ct 447, 20
ALR2d 145 (emphasis in original).
While Canton R. Co. provides prece-
dential support for the proposition
that a tax of this kind is not invalid
under the Import-Export Clause, its
rather artificial distinction between
taxes on the handling of the goods
and taxes on the goods themselves
harks back to the arid “direct-indi-
rect” distinction that we rejected in
Complete Auto Transit, Inc. v Brady,
430 US 274, 51 L Ed 2d 326, 97 S Ct

1076 (1977), in favor of . analysis: .

framed in light of economic reality.

The Court’s second reason for
holding that the instant tax is not
one on goods in transit has the sur-
face appearance of economic-reality
analysis, but turns out to be the

“direct-indirect” " test " in another

guise. The Court likens this tax to
the one at issue in Canton R. Co.
and declares that since *{tJaxation in
neither setting relates to the value
of the goods, . . . in neither can it be
considered taxation upon the goods

themselves.”
. [435 US 763]

Ante, at 757, 55
L Ed 2d, 2t 701. That this distinction
has no economic significance is ap-
parent from the fact that it is possi-
ble to design transit fees that are
imposed “directly” upon the goods,
even though the amount of the exac-
tion bears no relaticn to the value of
the goods. For example, a State
could levy a transit fee of $5 per ton
or 310 per cubic yard. These taxes
would bear no more relation to the
value of the gocds than does the tax
at issue here, which is based on the
volume of the stevedoring compa-
nies’ business, and, in turn, on the
volume of goods passing through the
port. Thus, the Court does not ex-
plain satisfactorily its pronounce-
ment that Washington’s business tax
upon stevedoring—in economic
terms—is not the type of transit fee

‘that the Michelin Court questioned.

In my view, this issue can be re-
solved only with reference to the
analysic adopted in Michelin. The
Court’s initial mention of the valid-
ity of transit fees in that decision is
found in a discussion concerning the
right of the taxing state to seek a
quid pro quo for benefits conferred
by the State:

“There is no reason why local tax-
payers should subsidize the ser-
vices used by the importer; ulti-
_mate consumers should pay for
such services as police and fire
protection accorded the goods just
as much as they should pay trans-
- portation costs associated with
those goods. An evil to be pre-
vented by the Import-Export
Clause was the levying of taxes
which could only be imposed be-
cause of the peculiar geographical
situation of certain States that
enabled them to single out goods
destined for other States. In effect,

705




the Clause was fashioned to pre-
vent the imposition of exactions
which were no more than transit
fees on the privilege of moving
through a State. he tax at issue]
obviously stands on 2 different
footing, and to the extent there is
any conflict whatsoever with this
purpose of the Clause, it may be
secured merely by prohibiting the
assessment of even nondiscrimina-
tory property taxes on goods
which are merely In transit
through the State when
[435 US 764]
the tax is
assessed.” 423 US, at 289-290, 46
L Ed 2d 495, 96 S Ct 535. (Foot-

notes omitted.)
In questioning the validity of “tran-
git fees,” the Michelin Court was
concerned with exactions that bore
no relation to services and benefits
conferred by the State. Thus, the

transit-fee inquiry cannot be an-
swered by determining whether or
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not the tax relates fo the value of
the goods; instead, it must be an-
swered by inquiring whether the
State is simply making the imported
goods pay their own way, as opposed
to exacting a fee merely for “the
privilege of moving through a
State.” Ibid.

The Court already has answered
that question in this case. In Part I-
C, the Court. cbserves that “nothing
in the record suggests that the tax is
not fairly reiated to services and
protection provided by the state.”
Ante, at 750-751, 55 L Ed 2d, at 697.
Since the stevedoring companies un-
doubtedly avail themselves of police
and fire protection, as well as other
benefits Washington offers its local
businesses, this statement cannot be
questioned. For that reason, I agree
with the Court’s conclusion that the
business tax at issue here is not 2

“transit fee” within the prohibition
of the Import-Export Clause.
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" by ine Louisisna courts. The other-issue on which the Com-
mission declines to speculate is whether its predecessor would
have regarded a favored nations clause iu a pre-1961 contract
as lawful. Again. speculation is wholly unnecessary.. The
Comumission .actually confronted that precise issue in 1961.
Although it concluded that such escalation clauses should be
prohibited in the future, it specifically decided that it would
not eliminate. such provisions from previously executed con-
tracts®* That the Commission’s treatment of that issue in
1961 is applicable to the contracts between respondents and
Arkla is demonstrated by .the: fact that the escalated:rates are
accepted by the-Court. and -the Commission for the purpose
of computing respondents: damages for the period between
1072.and 1975.. If the favored nations clause.in this pre-
1961 contract. were: not perfectly lawful. respondents .would
receive no damages at all. rather than the truncated recovery
which the Court’s holding today. sllows. ... ... .~ :

The Commission also has. expressed concern about the jim-
pact of this.damages award on its broader “regulatory respon-
sibilities.” . See.Arkansas Louisiana Gas Co..v. Hall. Docket
No. RI76-28 (Nov. 5. 1980). in-App. to Supplemental Memo-
randum for the United States. and the Federal Energy Regu-
latory Comunission as Ameici Curige la. 13a.. Two specific
concerns sre identified—that the burden of the-award might
be passed on to consumers. and that. it might give rise to
other claims that favored nations clauses have been breached.
_The short answer to the first concern is that there is no more
resson to sssume that this award will justify an increase in
utility rates than sny other damages judginent that a public -
utility may be required to pay; if the regulatory concern is
valid, the agency having jurisdiction over Arkla’s sules has
ample-authority to require its stockholders rather than its cus- -
tomers to bear this additional cost. The-second concern

‘seems exaggeratéd because it applies unly to contracts exe-
cuted before 1961. see supra, at 21-22. and n. 34. and it seemns
unlikely that many large purchasers.of natural gas could suc-

“This case presents a uestion of concurrent jurisdiction, not primary or
exclusive jurisdiction. The Commission hus. junsdiction over rates, filiog
“and notice us to both Arkls and Respondeate. While this Comoniission has
jurisdiction tu decide the subject contract yuestion, the Louisiana court
also has jurisdiction over an action bared upon ascerted bresch of cun-
tract. Accordingly, we believe it appropriate tu defer to the court to
decide these contmet quextions.” Arkensas Louisione Gas Co. v. Hull.
Docket No. RI76-28 (March 8, 1976), in Joint App. 177, 180 (foutnute
‘omitted). eolee ’ I et emdie Limline o it

On May 18, 1979, the Federal-Energy Regulatory Comnicsion reex jned
this iwue and came to the xame vonclusion. aithough for different reusons,
in the order from which 1 have quoted in 1. 14. supra. L.

# After expluining its ressons for prohibiting indefivite esealntion cluuses
in pewly exeruted contracts, the Commixdon stated:

“However, we ate convineed that we oot declnre the exealation pro-
visions in Pure’s contractz with E1 Paso void or voidable, and thus in
«fect strike them from the contractz. These i Bo question but that
these excevdingly material parts of the contracts were a basic purt of the
exchange between the parties in- arriving at these agreeoents. Tndler §
familinr rules of law, if these material provisions are stricken, the oo
tracts, which lack any provisions for the seversbility of purts fount}
snvalid, must also full.  This would result in legul and regulutory problen
that might cause material harm to the public, harm that might well exeend
the injurious effects of the esculation provisions themselver. For example,
if these provisions were striken and the contracts fell, the producer’s sules
might then presumsbly constitute ez porte offerings of gus and the pro-
ducer could change its rutex at will. unimpeded by uny contraciual
Timitations of the kind that presently exist. Thus, inslend of being
limited under the Mobile and reinted devisions only to jucreases prermitted
by contractual provisions, the company could file for increnses wheoever
it happened to feel justified in doing s0. Thus the uncertuinty and
spiraling prices resulting from the esealation clanses might well be cons
pounded wany times over.” The Pure Oit Company. 25 F. P. C. 3583,

385-359 (1961). RPN
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/ approved///'The Montanu tax must be eviduated under the test

. W v -
. forth in/Complete Auto Transit. Inc. x. Brady. 430 U. =

cessfully have concealed violations of escalation clauses . um
their suppliers. To the extent that this case does have coun-
terparts in such contracts. however. it seems to me that those
cases should be decided in the same way. After all. we are
concerned here merely with cases in which a utility has failed
to pay an agreed price that is well below the just and reason-
able ceiling set by the Commission.

1 agree that speculation about what the Commissioners
might have done in 1961 is inappropriate. Unlike the Court,
however. I see no need to speculate in this case. Rither than
speculate. T would presume that the Conunission would have
acted in a lawful manner and that it would then have per-
ceived the correct answer to disputed questions that have sub-~
sequently been resolved. - . .

In my judgment, the Court’s decision today is founded: on
nothing more than the mechanical application to this case -
of . principles developed in other contexts to serve other pur-
poses.. The Court commits manifest error by applying . the
filed rate doctrine to ratify action. by Arkla that not only
breached its contract with respondents, but also directly
undereut the substantive policies identified in § 4 of the Nat-
ural Gas Act. Because absolutely no federal interest is served
by today's intrusion into state contract law, I respectfully
dissent. ] . :

REUBEN GOLDBERG, Washington, D.C.(ROBERT ROBERTS, JR.,
MARLIN RISINGER, JR., W. MICHAEL ADAMS, BLANCHARD,
WALKER, O'QUIN & ROBERTS, GLENN W. LETHAM, GOLDBERG,

FIELDMAN & LETHAM, P.C., with him on the brief) for petitioners;
JAMES FLEET HOWELL, Shreveport, La. for respondent.

A No. 80-581

Commonwealth Edison Company
et al., Appellants,
.
State of Montana et al.

On Appeal from the Su-
preme Court of Mon-
tana. '

Syilabus - .
No. 20381, Argued March 30, 1951-—Dtridu_l Julr 2, 1901

Montuns imposes 2 ®verance tax on exch ton of coal mired in the State,

- including coul mined on federal land. The tax is Jevied at varying rates
depending on the -value, energy content, and method oi extruction: of
the coal, and muy equal, st s maximum, 30% of the “contract sulex
price.”  Appellants, certain Montana coul producers and 11 of their
out-of-state utility compuny customers, sought  refunds, in a Montana

. stute court, of severunve. taxes puid under protest and declnrstory and
injunctive relief, contending thut the tax was invalid under the Com-1, |
merce und Supremacy Clruses of the United Statex Con~fitution. With-/ Sl n

out receiving any evidence, the trial court upheld the tax, and the | '

Montana Supreme Court affirmed. },C({(‘\ Vi
Held: /r X

1. The Montana severnee tax does not violate the Commerve C Lause.

(a) A state severanee tax is not immunized from Commerce Clause 7\
scrutiny by a ciuim that the tax s imposed on woods prior to their entiy _2-
into the stream of interstate comimerce. Any contrarny staivments in f‘\.».i,;- e
Heisler v. Thomas Colliery Co.. 260 U, S. 245, und its progeny are dis- \ra
t IAVA
.Y, g. 43 274, 27y, /’:Jﬁ o

et
.
“hereby i shatetax—doev nof offend the Commerce Clause 3 it s @C’“ Ijé
applied to an activity with a substantial nexus with the txing State. s s
fairly apportioned, does not discriminate mmuinst interstate conunerey,
and is fuirly related to services provided by the State.” ’
(b)Y Montany'y tax comports with the requirements of the Congplele ‘
Auto Transit testal The tax is ot jnvalid under the third prong of the
> 15 not jnvalid ubder the turd pron= ot 18e
test on the alleged ground that it discriminates against interstide com=- 5
merce becaise 905 of Montans voal i shipped to other States under {
contracts—that~shift-the tax burden primarily_tu—uon-Moenta u!ilit_\ﬁ_‘{‘“
Fﬁxﬁmﬁf tha- to citizens Ol: other stnffﬁ. :n‘n—r::_ (SR r(-;\d s ’ Z’
_enmination since the tax is computed at the <ame rate regandies of  ~——
the Bnal destination of the coal and the tax burden ic horne aceonding
to the smount of coal consumed. not according to . any distinetion be

7

Paserimi,
2 LC
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tween in-state and out-of-state consumers. ' Nor i there any werit to
appellants’ contention that they are entitled to an opportunity fo prove
that the tax is npot “fairly related to the services provided by the Stute”

by showing that the amount of the taxes coliceted exceeds the vafue of
the services provided to the conl mining industry. P 7 The fourth prong of

the Complete Auto Tronsit test n:qmm only that the measure, of the
tax be riu:_onab‘v Telnted to the “extent of the tu\;mmnth
'the : State, sinee it i “the activities OF presence of the taxpuver i the
. State that may propeﬂ“be made to bear a_just share of the stale tax_
Burden. . Bernuse it is Mmensured- an. a  percentage of the salue of the
" ~eoal mlen, the Montuns tax, # general revenue tax. is in proper propor-
tion to appellants’ activities within the State and, therefore. to their
enjovment of the opportunities and protection which the State hns
afforded in connection with thowe activities, suclr ns police and fire
protection. the bepefit of a trained'.work force. aud the- advantages of
a civilized societv.” The appropriate level or mte of tuxstion is eséen-
_ tially a matter for lexwlative, not judiewl resolution..
5. Nor does Montana'~ tax violate the Supremacy Clatee....

(2) The tax iz not invalid as being inconsistent with the \rmenl

" Lands Lewsing Act ‘of 1020, as amended. Even nreuming that the tax’

“may redure rovalty-pavments to-the Federnk Government under- Jenses
executed in Montann, this faet nione doex not demonstrute that the tax
is inronsixtent with the Act. Indeed. in §32 of the Act. Congress ex-
pressly authorized the States to mpoee severanee tuxes on federul lessees
without impoxing any limits on the amount of =uch taxes. And there
is pothing in the langnage or legidative history of the Aet or its
amendments to support apneflants’ assertion that Congress intended
tp mnyimize and capture through rovalties all “cconomie rents” {the
difference between the cost of production and the market price of the
coal} from the mining of federnl coal. and then to divide the proreeds
with the State in accordance with the statutory formuls. The hixtory
spesks in terms of -securing a “fair return to the public” and if, as
wag held in Mid-Northern Oil Co. v. Walker. 268 U. 8. 45, the States,
under §32, mav levy and collect taxes as though the Federnl Govern-
ment were not concerned. the manner in which the Federnl Government
collects receints from ite lessees and then shares them with the St xte«
baz no bearing on the validity of a state tax.

(b) The tax iv pot unconstitutional on the alleged ground that u
frustrates mations! energy policies, refiected in severl federal slatule,
encourying production mnd use of coal, and nppellantz are not entitled
to a hearing to explore the contouns of thewe national policies and to
adduce evidence supporting their claim. General statements in federul
statutes reciting the objective of encoumging the uxe of conl do not
demonstrate a congrewsional intent to pre-empt all state legislation that
muy buve un adverse impuet on the use of coul Nor i Montamt'y tax
pre-empted by the Powerplant and Industrial Fuel Uaee Act of 1978,
Section 601 {2)(2) of that Act clenriy-contemplutes the continued ex-
istence. not the presemption, of state severanee taxws on coul. - Further-
ore. the legidative history of that section reveals that Congrese enacted
the providion with Montana's tax «pmﬁmll\ n xumd .-

—_— \Iont —, 615 P 2d 847, .xﬁmned

[ER TR S

M\Rsx.&u.. J' delnen-d the opmlon of the Conrt in \\lnch Bumut,
C. J.. snd Brexxan, Stewarr, WHrre, and Rerxouier, JJ. joinal.
War, J., fled a concurring opinion. Brackyux. J., filed a dimenting
opinion, in which Powere and Stevess, JJ., joined. .

Justice MarsuALL delivered the opinion of the Court.

Montana, like many other States, imposes 8 severance tax
on mineral production in the State. In this appeal, we con-
sider whether the tax Montana levies on each ton of coal
mined in the State, Mont. Code § 15-35-101 et seq. (1979),
violates the Commerce and Supremacy Clauses of the United
States Constitution. '

I

Buried beneath Montana are large deposits of low sulphur -

coal. most of it on federal land. Since 1921, Montana has
imposed a severance tax on the output of Montana coal
mines, including coal mined on federal land. After commis-
sioning s study of coal production taxes in 1974, see House
Resolution Nos. 45 and 63. Senate Resolution No. 8§3. Laws
of Montana, 1619-1620. 1653-1654. 1683-1684 (March 14 &
16. 1974); Montans Legislative Council. Fossil Fuel Taxa-
stion (1974). in 1975. the Montana Legislature enacted the

tax schedule at-issue in this case. Mont. Code § 15-35-103
(1979). - The tax is levied at varying rates depending on the
value, energy content. and method of extraction of the coal.
end may equal at a maximum. 30% of the “contract sales
price.”* Under the terms of a-1976 amendment to the Mon-
tana Constitution, after Dec. 31, 1079, at least 530S of the
revenues generated by the tax must be paid into a permanent
trust fund: ‘the principal of which may be appropriated only
by & vote of three-fourths of the members of e«.ch house of
the legislature. Montans Const. Art. IX.

Appellants, 4 Montana coal producers and 11 of thexr out-
of-state utility: company customers, filed these suits in Mon-
tans state ecourt-in 197%.-:They sought refunds of over $5.4
million in severance taxes paid under protest. a-declaration
that the tax is invalid under the Supremacy and Commerce
Clauses, and an injunction against. further collection of the
tax. Without receiving any evidence. the: court upheld the
tax and diemissed the comiplaints.- . AT

On appesl, the Montana Supreme- Court aﬁ'irmed the mdz~
ment of the trial court. — Mont. —. 613 P. 2d 847 (1980).
The supreme court held that the tax is not subject to scru-
tiny under the Commerce Clause* because it is imposed on
the severance of coal, which the court characterized as an
intrastate sctivity preceding entrv of the coal into interstate
commerce.: In this regard. the Montana court relied on this

. Court’s decisions in Heisler v. Thomas Colliery Co.. 260 U. S

245 (1922). Oliver Iron Miing Co. v. Lord, 262 U, S, 172
(1923). and Hope Naturel Gas Co. v. Hall, 274 U, 8, 284
(1927). which employed similar reasoning in upholding state
severance taxes against Comerce Clause challenges. /As an
alternative basis fot its resolution_of the Commerce Clause
zsiﬁe?—ﬂle Montana court held, as a matter of law, that the
iax survives scrutiny under the four-part test articulated by
this Court in Complcte Auto Transit. [nc. v. Brady. 430 U. S,
274 (1977) The Montana court also rejected appellants’
Suprermacy Clause ® challenge. concluding that appellants had
failed to show that the \Iontan& tax eonﬂu ts w:th any fed-
eral statute.

We noted probable ;uncdzctxon — I. S —= ( 1980). to

"consider the important iseues raised. We now affirm.

T f:,‘:\. '.A Ce .‘i R Vi

" As an initial matter. appellants assert that the Montana
Supreme. Court erred. in concluding that the Montana tax is
not subject to the strictures of the Commerve Clause. In
appellants’ view, Hcisler's “mechanical” approach, which
looks to whether a state tax is lovied on goods prior to their
entry into interstate commerce. no longer accurately reflects
the law. Appellants contend that the correct analysis focuses
on whether the challenged tax substantially affects inter-
state commerce, in which case it must be scrutinized under
the Complete Auto Transit test.

1 Under Mont. Code § 15-35~103 (1979}, the value of the coal i deter-
mined by the “contract sales price” which i+ defined ax “the price of coal
extracted and preparcd for shipment f. o. b. mine, cxcluding the amount
charged by the seller to pay taxes paid on production . .. .” §I1535-
102 (1) (1979). Taxes paid on production are defined in § 13-3.7-10"’ (6)
(1979). Because production taxes are excluded from the r-omputxtmn of
the value of the coal. the effective rate of the fax is lower than the
statutory rste.

2 “Congress shall have Power .
Nautione, and among the several Qt.ne!s, and with the Indian Tribex . ...
T.S. Const. Art. T, §8§, d. 3.

3 The “Constitution. and the Laws of the. ['mu—d States . . . shall be the

supreme Law of the Land . .. ." U. & Conet. Art. VI, cl. 2.

. To regulate Commerce with foreign
o
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We agree that Heisler's reasoning has been undermined
by more recent cases. The Heisler analysis evolved at a time
when the Cominerce Clause was thought to prohibit the
States from imposing any direct taxes on interstate commerce.
See. e. g.. Helson & Randolph v. Kentucky. 279 U. S. 245.
950-252 (1999); Ozark Pipe Line Corp. v. Monier, 266 U. S.
555. 562 (1923). Consequently. the distinction between in-
trastate activities and interstate- commerce wus crucigl to
protecting the States’ taxing. power:? - L .

The Court has, however. long since rejected any suggestion

" st & shate tax or regulation Affecting inferstate commerce

is immune from Commerce -Clause scrutiny; because it ate

taches only to s

“local” or tntrastate activity. "See Hunt v.

vertiming Comm’n, 432 U. 8. 333. 350
(1977); Pike v. Bruce Church,. Inc:; 397 U. S. 137. 141-142
(1970); Nippert v. City. of Richmond. 327 U. S. 416. 423~
494 (1946). /Correspondingly. the Court has rejected the
notion- that state taxes lévied on interstate commerce are

//per selinvalid. See. e. g.. Washington Revenue Dept. v. As-

~socition of Wash. Stevedoring Cos.. 435 U. 8. 734 (1978);

Complete Auto Transit, Inc. v. Brady. supra. In reviewing
Coramerce Clause challenges to state taxes. our goal has in-
stead been to “establish s consistent and rational method of
inquirv"” focusing on‘“the practical effect of a challenged tax.”
Mobil Oil Corp. v. Cominissioner of Tazes, 35 U, S. 425
443 (1950). See Moorman Mfg. Co. v. Bair, 437 T. 8. 267.
276-981 (1978): Washington Rcvenue Dept. v. Association
of Wash. Stevedoring Cos., supra, at 743-751; Complete Auto
Transit. Inc. v. Brady. supra. at 227-279. We conclude that

._the same “practical” analysis. should apply in reviewing Com-
~merce Clause challenges to state severance taxes.

In the first place. there is no'real distinction—in terms 6(\
economic effects—between severance taxes and other types'

of state taxes that have been . subjected_to_Comnmerce Clause

serutiny= "See. e. g.. Michigan-Wisconsin Pipc Line Co. ~.

. Calvert. 347 U. 8. 157 (1053); Joxeph v. Carter & Weekes

Stevedoring Co.. 330 U. S. 422 (1947). Puget Sound Steve-

" doring Co. v. State Tax Comm’'n, 302 U. 8, 00 {1037). both
. overruled in- Washington

Revemue Dept. x. Assoviation of
supra’ State taxes levied on s
entry of the goodx into interstate

Wash. Stevedoring Cos..
“Jocal” activity preceding

«The Heisler Court explained that any other approach would
“natiomalize all indintries, it would nutionalize and withdmw from state
juridicrion and deliver te fedeml commerein} control the fruits of Califor-
nia and the South, the wheat of the West and its ments, the cotton of the ,

South, the shoes of Mamenchusetts and the- woolen indusirien of otber 2
States. at the very inreption of their production or growth. that is. the |}

fruits unpicked. the cotton and wheat ungathered. hides and flesh of cattle

yet ‘on the hoof,” woal yet unshorn, and coal yet unmined, bernuse they [
are in varving perrentages destined for and surely to be exported td7 )
Heider . Thomas Colliery’} -

States other than those of their pruduetion.”
Co.. 260 U. 8. 245, 239-260 (1922). :

Of course. the “fruits of California” and the “wheat of the West” have
long since been held to be within the rexch of the Commere Cliuse.
Pike v. Bruce Church, Inc., 397 U. & 137 (1970); Wickard v. Filburn,
317 U. 8. 111 (1942).

*The Heixler approach has been eriticized ax uprexponsive to sconomic
realitv. See Hellerstein, Constitutional Constraint+ on State and Local
Taxation of Fnersv Resenrces. 31 NatT Tax. J. 245, 240 (1979): Brown,
The Open Econamy: Justise Frankfurter and the Position of the Judiriary,
67 Yale L. J. 219, 232-233 (1957): Developments iu the Iaw: Federaf
Limitations on State Taxation of Interstate Business, 75 Harv. L. Rev.
953. 970-971 (1962} (Developments),

& The Heisler approsch has forced the Court to draw distinetion= that
ean only be deseribed as opmgue.  Compare, for exataple, Eaxt Dhio Gas
Co. v. Taz Comm’n. 283 U. 8. 465 (1831) (movement of gas into loeal
supply lines at reduced pressure constitutes loeal businew) with State Tar
Comm'n v. Inlerstate Natural Gas Co.. Ine 284 U, 8 41 {1531} (moves
ment of gax into local supply linex constitutes part of interstate Disine=},

commerce may substantially affect interstate commerce, and
this effect ie the proper focus of Commerce Clause inquiry.
See Mobil Qi1 Corp. v. Commissioner of Tares. supra. 45
1. S.. at 443. Recond. this Court has acknowledged that “a
State has a significant interest in exacting from interstate
commetce its fair share of the cost of state government
Washington Revenue Dept. v. Association of Wash. Stevedor-

ing Coa., gupra. at 74 ’~As the Court has stated. “‘[elven .

rn

_interstate business must pay its way. ]
Burean v. Burean of Revenue, 303 U. & 250. 254 (1933).
quoting Postal Telegrapl-Cable Co. . Richmond. 2349 T, 8.

~ 959, 230 (1919). Conscquently. the Heisler Court's concern

that & losz of state taxing authority would be an inevitable
result of subjecting taxes on “local™ activitiex to Commerce
Clanse serutiny is no longer tenable. - ik

Ve therefore hold that a state severance tax is not im- _.
munized from Commerce Clause serutiny by a claimn that the -

tax is imposed on goods prior to their entry into the stream

Western Live Stock.

e tn

or——

of interstate commerce. Any contrary statements in Heidler

and its progeny are disapproved.”

ihat the Montana tat must be evaluated under»Complete
Auto Transit's four-part test. ; Under that test, a state tax

does Tiot ofiend the Comnierce Clause if it “is applied to an

activity with a substantial nexus with the taxing State. is

fairly apportioned. does not discriminate against interstate

commerce. and is fairly related to services provided by the

State.” 430 U. S, at 279.

: B

Appellants do not dispute that the Montana tax satisfies

the first two prongs of Complete Aulo Transit test. As the
Montena Supreme Court noted. “there can be no argument
here that s substantial. in fact. the only nexus of the sever-
ance of coal is established in Montana.” — Mont.. at ~—,
615 P. 2d. at §55. Nor is there any question here regarding
apportionment or potential multiple taxation. for as the state
court observed. “the severance czn occur in no other state™
and “no other state can tax the severance.” [Ibid. Appel-
lants do contend. however. that the Montana tax is invalid
under the third and fourth prongs of the Complete Auto
Transit test.

_ Appellants assert that the Montana tax “discriminate(s]
against interstate commerce” because 90% of Montana coal
is shipped to other States under contracts that shift the tax
burden primarily to non-Montana utility companies and thus
to citizens of other States. But the Montana tax is com-

puted st the same rate regardless of the final destination of ~v.
/ the coal. and there is no suzgestion here that” the taXisad="_. .
. ministered in & manner that departs Trom this even-handed™ -

_We agree with ;:mwllaut&f;;,'

AN

—

formula.” Yve are nof. therefore, conironted here with the
‘t&ﬂ‘&iﬁemutiai tax treatment of interstate and intrastate
commerce that the Court has found in other “discrimination”
cases. A Bee. 6. 7. Maryland v. Louwiwana. — U. S. —
(1981): Boston Stock Exchange v. State Tax Comm’™n, 429
U. S. 318 (1977); cf. Lewis v. BT Investment Managers. Inc.,
447 U. 8. 27 (1980); Philadelphia v. New Jersey, 437 U. S.

617 (1978). / N

i

1
e

T
21

-~ b
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Instead. the gravamen of appellants’ claim is that a state =

tax must be considered discriminatory for purposes of the
ust_be considerec ¢ ses

Commerce > Clause if the tax burden E_golé'p;inxarily by out-
?ﬁﬁwﬁ“ﬂéﬁ. Appellants do not suggest that this
assertion is based on any of this Court’s prior discriminatory
tax cases. In fact. a similar claim was considered and re-

*This 3 pot to suggest, however, that Heider and its progeny were
wrongly devided. .

e
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jected in Heisler. There, it was argued that Pennsylvania
had s virtual menopoly of anthracite coal and that. because
80, of the coal was shipped out of State, the tax discrimi-
nated against and impermissibly burdened interstate com-
merce. 260 U. S. 251-253. The Court. however. dismissed
these factors as “adventitious considerations.” 260 U. S.. at
259. We share the Heisler Court’s misgivings about judging
the validity of s state tax by assessing the State’s “monopoly”
position or its “exportation” of the tax burden out of State.
The premise of our discrimination cases is that “[t]he
very purpose of the Commerce Clause was {o create an ares
of free trade among the several States.” McLeod v. J. E.
Dilworth Co.. 322 U. S. 327. 330 (1844). See Hunt v. Wash-
ington State Apple Advertising Comm'n, 432 U. 8. 333. 350
(1977); Boston Stock Ezchange v. State Taz Comm’n, supra,
st 328. Under such a regime, the borders between the States
sre essentially irrelevant. As the Court stated in West v.
Kaonsas Natural Gas Co., 221 U. S. 229, 255 (1911), “in mat-
ters of foreign and interstate commerce there are no state
lines.” See Boston Stock E.rchangefjrf State Tax Comm’n,
supra, at 331-332.
theory_and_invalidate the Montana f/—golexy because most
of Montana’s cosl is shipped across the very state borders
that ordinarily are to be considered irrelevant would require &
significant and, in our view, unwarranted dep‘asrture from the
rationale of our; prior ¢ discrimination cases. '
Furthermore.’ appellants assertion that Montana may not
“exploit” its “monopoly” position by exporting tax burdens
to other States, cannot rest on 2 claim that there is need to
protect the out-of-state consumers of Montana cosl from
discriminatory_tax-treatment.__As_previously noted, there is
/no real discrimination in this case; “the tax burden is borne

“according to the amount of coal consumed and not accordmg

_to s any‘-dlstmcnon "between in-state and out-of-state con-

,sumers.ﬁ Rather. appellants assume that the Commerce
“Clause gives residents of one State a right of access at “rea-
sonable” prices to resources located in another State that is
richly endowed with such resources. without regard to whether
and on what terms residents of the resource-rich State have
sccess to the resources. We are not convinced that the
Commerce Clause. of itz own force. gives the residents of
one State the right to control in this fashion the terms of
resource development and depletion in a sister State. Cf.
Philadelphia v. Necw Jersey, supra. 437 U. 8. at 626.°

“In any event. appellants’ discrimination theory ult:mately

'c\ollapses into their claim that the Montana tax is invalid

under the fourth prong of the Complete Auto Transit test:

that the tax is not “fairly related to the services pm\ ided by

SR —

# Nor do we share appellants’ 1pmrmt view that the Cummrrt-e Cluuse
injects principles of antitrust law into the relations between the States by
reference to such imprecice standards ax whether one State i “exploiting”
its *monopoly™ position with respeet to a natural resource when the flow
of commerce among them is not otherwize impeded. The threshold ques-
tions whether a State enjoyx a “monopoly” position und whether the tax
burden i shifted out-of-state, rather than borne by in-state producers
and consumers, would require complex factual inquiries about such i=<ues
as elasticity of demand for the product and alternate =ources of supply.
Moreover, under this approach, the constitutionality of a state tax could
well turn on whether the in-state producer i able. through sles con-
tracts or otherwize, to shift the burden of the tax forward to its out-of-
state customers. Ay the Supreme Court of Montana observed. “[i]t
would be strunge indeed if the legality of a tax could be made to depend
on the vagaries of the terms of contracts,” «—— Nont., at —, 615 P.2d,
at 856. It has bren suggested that the “fonmidable evidentiary difficulties
in appraising the geographical distribution of industry, with a view toward
determining a state's monopolistic position. might make the Court’s in-
quirv futile.” Developments. supra n. 5, at 970. See W Hd{eMexn,
supra n. 5, at 248249,

Counequently/ to accept appellants’

the State.” 430 U. S.. at 279. Because appellants concede
that Montana may impose some severance tax on- coal mined
in the State® the only remaining foundation for their dis-
crimination theory is a clsim that the tax burden borne by
the out-of-state consumers of Montana coal is excessive.
This is. of course. merely a variant of appellants’ assertion
that the Montans tax does not satisfy the “fnirly related”
prong of the Complete Auto Transit test. and it is to this s

contention that we now turn. ( LA
Appellants srgue that they are entitled to an. opportunity ' @Lu
to prove-that the amount collected under the Montana tax is.- L

not fairly related to-the additional costs the State incurs *ﬁ‘y(
becsuse, of coal mining.®{ Thus. appellants’ objection is to ,L‘m
’thefstee of the Montans tax. and even then, their only com- . { fors
plaint is that the amount the State receives in taxes far rete
exceeds. the~value of the services provided to the coal mining e ‘
industry. /_In objecting to the tax on this ground appellants '\ GUALULL!
may be assuming that the Montana tax is. in fact, intended | fooney v
to reimburse the State for the ecost of specific services furn-
ished to the cosl mining industry, -Alternatively, ‘zappellants 7
could be arguing that = State's power to tax an activity con- e
nected to interstate commerce cannot exceed the value of the

* services specifically provided to the activity. | /. (Either way. the

premise of appellants’ argument is invalid. Furthermore,

appellants have > completely misunderstood the nature of the

inquiry under the fourth prong of the Complete Auto Transit

test, T~ /T
The ’\Iontana Supreme Court held that the eoal seweranca

tax is “imposed for the general support of the government. " u i,,p

— Mont. EzTa\ﬁls*P 9d, at 856, and we have no reason e L‘O’

to question this characterization of the Montana tax as a y

general revenue tax.* Consequently, in reviewing appel«-ﬂb

laut's contentions, we put to one side those cases in “hmh

the Court reviewed challenges to “user” fees or “taxes” that £

were designed and defended as 8 specific charge imposed by v

the State for the use of state-owned or state-provided trans-

portation or other facilities and services. See. e. g.. Evans-

ville-Vanderburgh Airport Authority Dist. v. Delta Airhines,

Inc., 405 U. S. 707 (1972); Clark v. Paul Gray. Inc., 306

U. S. 583 (1939); Ingels v. Morf. 300 U. 8. 200 (1937).*

»Since this Court has held that interstate commeree must benr its
fuir share of state tax burden, scv Western Live Stuck Bureau v. Burean
of Revewue, 303 U. 8. 250, 254 (1938), appellants cammot arzue that xo
severunee tux may be xmpo:«'d on coul primarily destined for imterstate
commerce. :

1 Appellants expeet to show that the “legitimuie local nnp:«-t costs }'of
coal minirg]—for schools. roads. police, fire and bealth protection, and en-
vironmental protection and the like—mizht amount to approximately 2
[cents]. per ton. commred te present average revenues from the wverance
tax alene of over 8200 per ton.”  Brief for Appellants. at 12, Appellnts
contend that innsmuch as 5062 of the revernes generated by the Montanx
tax i« “cached away. in effect, for unrelated and unknown purnesee.” it is
elenr that the tax ix not fuirlv related to the services furnished by the
State. Reply Brief for Appellants, at 8.

At orul arzument before the Montana Supreme Court. appellants’
counye]l suzeested that a tax of “perhaps twelve and a hall to fifteen
pereent of the value of the conl™ wonld be constitutional.  — Mont, ——,
-, 651 P. 2d §47, 851 (1980).

11 Contrary to appellants’ suggestion, the fact that 505 of the proceeds
of the severance tax kv paid into a trust fund does not undermine the
Montana court’s conclusion that the tax iv a general revenue tax. Nothing
in the Constitution prohibits the people of Montana from chooxing to
allocate a portion of current tax revenuer for use by future generations.

13 As the Court hay stated. “such imposition, although termed a tax,.
cannot be texted by standards which generally determine the validity of
taxes.” Interstate Tronsit. Inc. v. Lindsey, 283 U. 8. 183, 190 (1931)-
Because such charges are purportedly assessed to reimburse the State for
costs incurred in providing specific quantifiable services. we have re
quired a showing, based op factunl evidence in the record, that “the fees
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;;’/ Y This Court has indicated that States have—eonsiderable  Stock v. Buresu of Rcvenue. 303 U. S.. at 254, Tue “just
//{gﬁf latitude in imposing general revenuc taxcs. ‘The Court has,  share of state tax burden” includes sharing in the cost of pro-

o

i for_example, consistently rejected claims that the Due Proc- viding “police and fire protection. the benefit of a trained
J! _ess Clause of the Fourteenth Amendment stands as s barrier work force, and ‘the advantages of & civilized society.””
~ against.‘\taxes that are_ “unreasonable” or “unduly burden- Ezzon Corp. v. Wisconsin Dept. -of Revenue, 447 U. S.; at
some.” ! See. e. g., Pittsburgh v. Alco Parking Corp.. 417 U.S. 228, quoting Jupan Line, Ltd. v. County of Los Angeles. 441
- 869 (1974); Megnano Co. v. Hamilton. 202 U. S. 40 (1934);  U. S.. at 445, See Washington Revenue Dept. v. Association
Alaska Fish Salting & By-Products Co..v. Smith, 255 U. 8. of Wash. Stevedoring Cos., 435 U. S.. at 750-751; id.. at 764
44 (1921). Moreover. there is no requirement under the Due  (Powerr. J.. concurting); General Motors Corp. v. Washing-
Process Clause that the amount of general revenue taxes col-  fon. 377 U. S. 436, 440441 (1964). :

lected from a particular activity must be reasonably related Furthermore. there can be no question that Montana may
to the valuevo'f the services provided to. the activity. In-  constitutionally raise general revenue by imposing s sever-
stead. our consistent rule has been: - .- .. ance tax on cosl mined in the State. The entire value of the

“Nothing is more familiar in taxation than the imposi-  coal. before transportation. originates in the State, and min-
tion of a tax upon a class or upon individuals who enjoy ing of the cosl depletes the resource base and wealth of the
no direct benefit from its expenditure. and who are not State, thereby diminishing a future source of taxes and eco-
resgonSible for-the condition to be remedied. - nomic activity.® Cf. Marylend v. Louisiana. — U. 8. at
;\4/::&\&;\ is{not)an assessment of benefits. It is. as we — (slip op.. at 32). In many respects. a severance tax is
4 have said, & means_of “distributing ‘the burden of the like a real property tax. which has never been doubted as a
cost of government. fr}{e‘r only benefit to which the tax- legitimate means of raising revenue by the situs State (quite
payer is constitutionallym?dTth;t—derived from - apart from the right of that or any other State to tax income
v his enjoyment of the privileges of living in an organized derived from use of the property). See. ¢: g.. 0ld Dominion nis,
“ " society, established and safeguarded by the devotion of  Steamship Co. v. Virgima. 198 T. S. 200 (1905): Western s
% {axes to public purposes. * Any other view would pre- Union Telegraph Co. v. Gottlieb. 190 T. <. 412 (1903); Postal ¢
“elude the levying of taxes except as they are used to ,L,Telegraph Cable Co. v. Adams, 155 U. S. 688 (1893). YWhen, ~
compenzate for the burden on those who pay them. andl/" B8 here./a_ggnggg}’revenue tax does not discriminate against <~
would involve abandonment of the most fundamental " interstate commerce and is apportioned to activities occurring
principle of government—that it exists primarily to pro- within the State, the State “is free to pursue its own fiscal
vide for the common good.” Curmichael v. Southern policies. unembarrassed by the Constitution. if by the prae-
Coal & Coke Co., 301 U. 8. 495, 521-522 (1937) (cita- ticél\mopemt-ion of a tax the state has exerted its power in
tions omitted). .- relation to opportunities which it has given. to protection
. . NTrpia o . S, which_it has afforded. to Lenefits which it has conferred by the
?;;gi l};,.i‘::mfa :S C,'.L'le' Gg% ‘é ‘\,,gitlgéé' qué)s’ 157, 159 fact of being an orderly. civilized society.”  TWisconsin ¥, J .C.
: - : s SUE e e ST oTes Penney Co.. 311 T. S, 435, 444 (1040). As we explained

There is no reason to suppose that this latitude afforded , . el 10-44
the States under the Due Process Clause is somehow divested in General Motors Corp. v. Washington, supr, 8t § L
by the Commerce Clause merely because the taxed sctivily
has some connection to interstate commerve: particularly
when the tax is Jevied on an activity conducted within the
State. “The exploitation by foreign corporations [or con-
gumers] of intrastate opportunities under the protection and
encouragement of local government offers a basis for taxation
as unrestricted as that for domestic corporations.” Ford
AMotor Co. v. Beauchamp. 308 U. S, 331. 33+-335 (19391 ; see
also Ott v.-Mississippi Valley Barge Line Co.. 336 U. 2. 169
(1949). To _accept appellants’ apparent suggestion that the
Cqmmerc? Clause prohibits the States from requiring an 8¢=—7"
/f) tivity _connected to interstate commerce to contribute to the KSWA® - . S 20 )
ceneral cost of providing governmental services. as distinet™,( ~~for which it can ask return. i
{' from those costs altributable to the taxed activity. would’ T._The_relevant inquiry under the fourth prong of the Com- 7y
place_such commerce; in"a privileged positionJ But as we i .plete_Auto_Transit. test** is not, as appellants suggest. the'g"

u

“the validity of the tax rests upon whether the State is
" exacting a constitutionally fair demand for that aspect
of interstate comumerce to which it bears a special rela-
tion. For our purposes. the decisive issue turns on the
operating incidence of the tax. In.other words, the
question is whether the State has exerted its power in
proper proportion to appellant’s activities within the
State and to appellant’s consequent enjoyment of the
opportunities and protections which the State has af-
forded. . . . As was said in Wisconsin v. J. C. Penney
Co., 311 U. S. 435. 444 (1940), ‘[t1he simple but con-
trolling question is whether the state has given anything

-

<

\ recently reitcrated. 5‘}‘['1]‘: was not_the_purpose of the com- ‘amount of the tax or the value of the benefits allegedly
/)\ _merce. clause,,.to,_zglié‘:e'illasozigngpd in interstate commerce  bestowed as measured by the costs the State incurs on ace ¥
{_' from their just share of state tax burden even though it in- count of the taxpayer's activities.“‘\/ Rather. the test is

creases the cost of doing business’ v Colonial Pipcline Co. - Sl T —
v. Traigle. 421 U. S. 100. 108 (1975). quoting Western Live 13 Most of the States mise revenue by levying a severunee tax on

minerul production.  The first such tax was impesed Ly Michigan in 1846.
Ree United Statex Department of Agriculiure Srate Taxation of Mineral
Deposits il Produetion (1978). By 1670, 33 States had adopted some

charged do pot appear to be munifestly disproportionate to the scrvices

rendered . . . " Clark v. Puul Giay. Ine. 306 U, S, 53, 309 (1939). Sev type of severnee 1ax. See Bureau of Census, State Government Tax
id. at 595-600: [ngrls v. Morf. 300 U. 8. 200, 296-297 (1957). Colleetions in 1979, Table 3 (1930).

One commentator has sugzested that these “nser” charges “are not true 16 The fourth prong of the Complete Auto Transit test is derived -from
revenue mesunee and . . . the considemtions applieable to ordinnry tax ~ Gemerd Motors. J. C. Penney. und similar caves. Sev Complete Auto
measurex do not apply.” P. Hartman, State Taxation of Interstate Com- Transit. Inc. v. Brady. 430 U. 8. 274, 270, n. § (1977); see also Xatienal
merce 20, n. 72 (1953). Imstend. “user” foes “partakle] .. . of the Geographic Society v. California Board of Equulization, 430 U. §. 551, 558
nnture of a rent charmed by the State. baxel upon its proprietary interest (1977).
in its public property., [rather] than of a tax. a= that term i= thougbt of 13 Indeed. the words “amount™ and “ynlue” were not even used in
in & techniul senve” [d. at 122, See generally ., at 122-130. - Complete Auto Transit. See 430 U. 8, at 279. Similiarly. onr cuses
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/’r.. . closely connecteg to the first prong of the Complete Auto ‘. The simple fact is that the appropriate level or rate of taxa-
"7‘" Transit test‘l'Under this threshold test, the interstate busi- tion-is- essentially s matter for legislative. and not Judxcml ]
' ness must have a substaunal nexus with the State before resolution.¥. See Helson & Randoiph v. Kentucky. 279 U. S.
any tax may be levied on.it. See National Bellas HeseInc. 245, 252 (1929); cf. Pittsburgh v. Alco- Parking Corp.. 417
. Illinois Revenue Dept., 336 U. S. 753 (1967). - Be»ond U. 8. 369 (1974); Alagnano Co. v. Hamilton, 292 U. 8. .
that_threshold reqmrement the fourth prong of the Complete (1934). In essence, appellants ask this Court to prencmbe’f/ L
:iuéo Transit test imposes the additional limitation that the _a test for the validity of state taxes that would require state
\oneasure of the tax must be reasouably related to the extent  and federal gourts, as a matter of federal constitutional law, -

Ve

of the Contact,. since it is the activitiés or presence of the ~

t-i:gpayer in the State that may properly be made to-bear a
“just share of state tax burden.” Western Live Stock Bureau v,
Bureau of Revenue, 303 U. S., at 234. See National Geo-
graphic Society v. Califoruia Board of Equalization, 430 U. S.
551 (1977); .Standard Pressed Stecl Co. v. Washington Rev-
enue Dept., 419 U. S. 560 (1875). As the Court explained
in Wisconsn v. J. C. Penney Co.. supra, at 446 (emphasis
added). “the incidence of the tax ax well as ity measure [must
be] tied to the earnings which the State . . . has made possi-
ble, insofar 2s government is the prerequisite for the fruits
of civilization for which, as Mr. Justice Holmmes was fond of

saying, we pay taxes.”

Against this background, we haxe fittle dxfﬁculty conclud-
ing that the Montana tax satisfies the fourth prong of the
Complete Auto Transit test. The “operating incidence™ of
the tax. see General Motors Corp. v. Washington, supra, at
440441, is on the mining of coal within Montana. Because it
is measured as a percentage of the value of the coul taken.
the Montana tax is in “proper proportion” to appellants’
activities within the State and. therefore. to their “conse-
quent enjoyment of the opportunities and protections which
the State has afforded™ in connection to those activities, Id.,
at 441. Compare Nippert v. City of Richmond, 327 1. S..
at 427. When a tax is assessed in proportion to a taxpayer's
activities or prescnce in a State, the taxpayer is shouldering
| its fair_share of supporting the State’s provision of “police
and_fire protection. the benefit of a trained work force. and
‘the advantages of a civilized society.'”™ | Exron Corp. v.
Wisconsin Dept. of Revenue. 447 U. 8., at 228, quoting Japan
Line. Ltd. v. Counly of Loz Angeles, 441 U. S., at 445,

Appellants -argue. however, that the fourth prong of the
Complete Auto Transit test must be construed as requiring
a factual inquiry into the relationship between the revenues
generated by a tax and costs incurred on account of the taxed
activity/ in order provide a mechanism for judicial disap-
proval under the Commerce Clause of state taxes that are
excessive. This assertion revesals that appellants labor under
a misconception about a court’s role in cases such as this.*®

eppiving the Complete Auto Transit test have not mentioned either of
these words. See Ezron Corp. v. Wisconsin Dept. of Revenue, 447 U. 8.
207, 228 (1980): Mobil Oil Corp. v. Commissioner of Tazes. 445 TU. 8.
425, 443 (1980): Japan Line, Ltd. v. County of Los Angeles, 441 U. 8.
434, 444445 (1979): Waslhington Revenue Dept. v. Association of Wash.
Stevedoring Cos., 435 U. 8. 734. 750 (1978); National Geographic Society
v. California Board of Equalization, supra, at 558,

18 In any event, the linchpin of appellunts’ contention is the incorrect
assumption that the amount of state taxes that may be levied on an ac-
tivity connected to interstate commerce is limited by the costs incurred
by the State on account of that activity. Only then does it make sense
to advocate judickal examination of the relationship between taxes paid
and benefits provided. But as we have previously noted. see supra. at
12, interstate commerce may be required to rontribute to the cost of

providing all governmental servicey, including thoe =ervices from which’

it arguably receives no direct “benefit.” In such circumstancer. absent
an equal protection challenge {which appellantz do not raise). and unless
a court is to second-guess legislative decisions about the amount or dis-
position of tax revenues, it ik difficult to see how the court is to go about
comparing costs and benefits in order to devide whether the tux burden
on an activity connected to interstate commerce v exerssive,

to calculate: scceptable rates or levels of taxation of activities
thst - are ‘conceded to be legxtxmate subjects of taxation. This
we decline to do. ; ‘. 4
In the first place. it is doubtful uhether any legal test
could adequately refiect the numerous and competing eco-
nomic, geographic, demographie, social, and political consid-
erations that must inform a decision about an acceptable rate
or-level of state taxation, and yet be reasonably: capable of
application in a wide variety of individual cases. | But even
apart from the difficulty of the-judicial undertaking. the na-
ture of the factfinding and judgment that would be required
of the courts merely reinforces the conclusion that questions
sbout the appropriate level of state taxes must be resolved
through the political process. -Under our federal system._the _

_determination is to be made by state legislatures in the first

instance and. if necessary, by Congress. when particular-state
taxes are thought to be contrary to federal interests?®* Cf.
Mobil Oil Corp. v. Commissioner of Taxes. 445 U. S.. at 448~
449; Moorman Manufacturing Co. v, Bair. 437 U. S.. at 250.

Furthermore, the reference in the cases to police and fire
protection and other advantages of civilized society is not. as
appellants suggest. a disingenuous incantation designed to
avoid a more searching inquiry into the relationship between
the value of the benefits conferred on the taxpsyer and the
amount of taxes it pays. Rather, when the measure of a tax

" is reasonably related to the taxpayer’s activities or presence

in the State—from which it derives some benefit such as the
substantial privilege of mining coal—the taxpayer will real-
ize, in- proper proportion to the taxes it pays. “{t]he only
benefit to which it is constitutionally entitled . . . [:] that
derived from his enjoyment of the privileges of living in an
-organized society. established and safegnarded by the devo-
tion of taxes to public purposes.” Carmichael v. Southern
€oal & Coke Co., 301 T. S.. at 522, Correspondingly. when
the measure of a tax bears vo relationship to the taxpayers

- presence or activities in a State, a court may properly con-

clude under the fourth prong of the Couwiplete Auto Transit

test that the State is imposing an undue bhurden on inter-

state commerre. See Nippert v. City of Richmond. 327 T. S.

at 427; of. Michigan-Wisconsin Pipe Line Ca. v. Calvert. 347
U. 8. 157 (1954). We are satisfied that the Montana tax.

assessed under a formula that relates the tax liability to the
value of appellant coal producers’ activities within the State.

comports with the requirements of the Complete Auto Tran-
#it test. We therefore turn to appellants’ contention that .
the tax is invalid under the Supremacy Clause.

17 OF course. a taxing statute may be judicially disapproved if it i “co

arbitrary ax to compel the couclusion that it doex not involve an exertion
of the tuxing power, but constitutes, in substance and effect. the direct
exertion of a different und forbiddén power, ay, for example, the con-
fiscation of property.” Magnoro Co. v, Hamulton, 292 T8, 30, 44 (1934).
1% The controversy over the Montant tax has not excaped the attention
of the Congrews, Severul bills were introduced during the 96th Congress
to limit the rate of state severance taxer. Sce 8. 2683, H. R. 6623,
H. R. 6654 and H. R. 7163. Similar bills have beenn introduced in the
97th Congress. See S. 178, H. R. 1313. ’
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Appellants contend that the Montana tax. as applied to
mining of federally owned coal. e invalid under the Suprein-
acy Clause because it “substantially frustrates’” the purposes

of the Mineral Lands Leasing Act of 1020, ch. 85. 41 Stat.
437.30 U. S. C. § 181 et seq. (1920 Act). as amended by the

Federsl Conl Leasing Amendments Act of 1975, Pub. L. 84
377. 90 Stat. 1083 (1975 Amendments). Appellauts srgue
that under the 1020 Act. the “economic- rents” attributable
to the mining of coal on federal land—i. e.. the difference be-
tween the cost of production (including a reasonable profit)
and the market price of the -coal—are to be captured by the
Federal Government in. the form .of rovalty payments from
federal lessees. The payments-thus received are then to be
divided between the States and the Federal Government ac-
cording to a formula prescribed by the-Act.” In appellants’
view. the Montana tax seriously undercuts and disrupts the

1920 Act's division of revenues boetween the foderal and state

governments by appropriating diretly to Montana a njor

portion of the speonomtic rents.”  Appellants contend the

Moutana tax will alter the statutory- scheme by cansing po-

tential conl producers to reduce the amount they are willing

to bid in royalties on federal leases.
Ag an initial matter. we note that this argument rests on

a factual premise—that the principal effect of the tax is to

shift a major portion of the relatively fixed “economic rents”

attributable to the extraction of federally owned coal from
the Federal Treasury to the State of Montana—that appears
to be inconsistent with the premise of appellants” Commerce

Clause claims. In pressing their Commerce Clause argu-

ments. appellants assert that ‘ontana tax increases the cost

of Montana coal. thereby increasing the total amount of

“economic rents,” and that the burden of the tax is borne

by out-of-state consumers. not the Federal Treasury.™ But
even assuming that. the Aontana tax may reduce royvalty
payments to the Federal Government under leases executed
in Montana. this fact alone hardly demenstrates that the tax
is inconsistent with the 1920 Act. Indeed. appellants’. argu-
ment is substantially undermined by the fact that in $32 of
the 1920 Act. 30 T. S CL 8 159, Congress expressly authorized
the States to impose severance taxes oh federal lessces with-
out imposing any limits on the amount of such taxes. Sec-
~tion 32 provides in pertinent part: o
“XNothing in this chapter shall be construed or held to
o PAs originally enacted in 1920, §35 of the Minemi Lands Leasing
Act, ch. 85, 41 Stat. 450, 30 U. S C. §191 (1970 od), provided that
all reccipts from the leasing of public lands under the Art were to be
paid into the United States Treasury and then divided 2= follows: 37.5¢%
to the State in which the Jeased lands are loeated: 5257 to the rechana-
tion fund created by the Reclamation Aet of 1902, ch. 1003, § 1. 32 Stat.
388, 43 U. 8. C. §391: and the remaining 1065 to be deposited o the
Trezsury under “miscelluneous Teeeipts.” .

Qection 35 wue nmended by §9 () of the Federal Coal Iausing Amend-
ment= Aet of 1875, Pub. L. 04-377. 90 Srat. 1089, 1o provide for a new
statutory ‘fnl'!'ﬂ\ll:l which is currently in cffeet. Under this formula, the
State jv which the mining orcurs receives 507 of the reventes, the re-
clamation fund receives 40%%. and the United States Treasury the re-
maining 105, 30 U. 8. C. §19L. . .

=v Indeed. appellants allezed in their complaints that the contruets be=
tween appellant coal producers and appellant utility cotupatiies vequiTe
“the utility companies to reimburse the coal producers for their ~evernce
tax payments. and that the ultinete incidence of the tax primarily falle
on the utilities’ ont-of-state customers. Comp. **17. 1& Jurisdietional
Statement Appendix (J. & Appd 53u=341. Presumably. with regard to
these contracts, the Federd Govermment’s receipts will be mmfected by
the Montuna tax.

affect the rights of the

States or other local authe .y to

exercise any rights which they ey have, including the

right to levy and collect taxes
puts of mines. or other rights,

lessee of the United

States.”

upon improvements. out-
property. or assets of any

This Court had occassion to construe §£ 32 soon after it ias
enacted. The Court explained that ' '
“Congress . . . meant by the proviso to say in effect

" that. olthough the act deals with the

lands and the relation
the lessees thereof. noth

" as to affect the right

letting of publie

s of the [federal] government to
ing in it shall be so construed

of the states. in respect of such pri-

" vate persons and corporations, to levy

as though the government were no

» -

|7 (Ve think the-proviso plainly disclo

t concerned. . . .

_tmd collect tares

. -

sesv the."intentioh “of

""" Congress that persons and corporations cantracting with

" the United States under &

he act. should mot, for that

“reason. be crempt from any form of state taration other-

z wise lawful.”  Mid-Northern

Oil Co. v. Walker, 268

i TN S. 45. 4830 (1925) {emphasis added).

Tt necessarily foilows that if the Montana
awful.” the 1920 Act does not forbid it. .

_Appellants contend that the Montana tax is not “stherwise
fawful” because it conflicts with the very purpose of the 1920
There is nothing in language or
legislative history of either the 1920 Act or the 1975 Amend-

Act. We do not agree.

ments to support appeliants’

to maximize and capture

ing of federal conl. angd then to
" cordsnce with the statutory formula. The

the 1975 Amendments. for example, speaks ouly in terms of

2 congressional intent to

Jants’ argument proves too much.
- taxation of federal lessees reduces the “economic rents’ accru-
ingtotheF ederal Government. an

preclude any such taxes

tion necessarily depends on inferen

and 35 of the 1920 Act.
as amended. preseribe th

of the payments received by

Comp. 11 3%-41. I. & A

Act states that #{n]othing in

tax is “otherwise

assertion that Congress intended

all “ecconomic rents” from the min-

distribute the procecds in ac-

House Report on

secure a “fair return to the public.”
H. R. Rep. No. 94681, at 17-18 (1975).

Moreover. appel-

By definition. any state

d appellants” argument would

despite the explicit grant of taxing
authority to the States by §32. Finaily. appellants’ conten-

ces to be drawn from §%7

30.7. &, C.-§$ 207 and 191 which,

e statutory formul

pp. 57u-3%a.-Yet

a for the division

the Federal Government. . See

£ 32 of the- 1920

this chapter "—which includes

§§ 7 and 35—“shall be construed or held to affect the rights of
the States . . . to levy and collect taxes-upon . . . output
of mines . . . of any lessee of the UTnited States.” 30 r.s.C
$£180. And if. as the Court bas held. the

States may “levy

and collect taxes as though the [federall government were not

concerned.” Mid-Northern 0il Co. v. Walker, sunra, at 49, the

meiner in which the Federal

from ite lessees and then

shares them with

Government collects receipts

the States has no

bearing on the validitv of a stute tax. We therefore reject
at the Montapa tax must be invali-
dated as inconsistent with the Mineral Lands Leasing Act.

appellants’ contention th

The final issue we mt
thst the Montana tax is
tially frustrates national

federal statutes, encouraging the prod

particularly low sulphur

plore the contours of th

B

1st consider is any

sellants assertiow

anconstitutional because it substan-
energy policies. reflected in several

uction and use of coal,

coal such as is found in Montana.
Appellants insist that they are entitled to 2 hearing to ex-

ese national polici

es and to addice
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evidence supporting their claim that the Montana tax sub-
stantially frustrates and impairs the policies.

We cannot quarrel with appellants’ recitation of federal
statutes encouraging the use of coal. Appellants correctly
note that §2 (8) of the Energy Policy and Conservation Act
of 1975. 42 T. S. C. § 6201 (6). declares that one of the Act’s
purposes is “to reduce the demand for petroleum products
and nstural gas through programs designed to provide grester
availability and use of this Nation’s abundant coal resources.”

And § 102 (b)(3). of the Powerplant and Industrial Fuel Use -

Act of 1678 (PIFTTA). 42 U. S. C. §8301 (b)(3) (1976 ed,,
Supp. III). recites a similar objective “to encourage and fos-
ter the greater use coal and other alternative fuels, in licu
of natural gas and petroleum. as a primary energy source.”
We do_not. however. accept appellants’ implicit suggestion
that these general statements demonstrate a congressional
intent to pre-empt all state legislation that may have an ad-
verse impact on the use of coal. In Exron Corp. v. Governor
of Maryland. 437 U. S. 117 (1978). we rejected a pre-emption
_argument similar to the one appellants urge here. There.
it was argued that the “basic national poliey favoring free
competition” refiected in the Sherman Act pre-empted a state
law regulating retail distribution of gasoline. Z[d.. at 133.
The Court acknowledgad the conflict between the state law
and this national pelicy, but rejected the sugzestion that the
“broad implications™ of the Sherman Act should be construed
as s congressional decision to pre-empt the state law, Id.. at

133-134. Ci. New Motor Vehicle Bd. of California v. Orrin -

W. Fox Co.. 430 0. S. 96, 110-111 (1978). As we have fre-
quently indicated. “[p}re-emption of state law by federal
statute or regulation is not favored “in the absence of persua-
sive ressons—either that the nature of the regulated subject
matter permits no other conclusion. or that the Congress has
unmistaksbly so ordained. ™ Chicago North Wextern &
Transp. Co. v. Kalo Brick & Tile. — U. S. —. — (1981),
quoting Florida Lime & Avocado Growers, Inc., v. Paul. 373
U. S. 132, 142 (1963). See Alessi-v. Raybestos-Manhattan.

Inc., — U. S. —, — (1981); Jones v. Rath Packing Co..430-

U. S. 519, 325-526 (1977); Perez v: Campbell, 402 U. §. 637,
649 (1971). In cases such ss this. it is necessary to look
bevond general expressions of “national poliey™ to specific
federal statutes with which the state law is claimed to ron-
flict> The only specific statutory provisions favoring the
use of coal cited by appellants are those in PIFUA.
- PIFUA prohibits new electric power plants or new major
fuel-burning installations from using natural gas or petro-
leum as a primary energy source: and prohibits existing facil-
ijties from using natural gas-as a prinary energy source after
1080. 42 U. S. C. §§8311 (1). 8312 (a) (1976 ed.. Supp.
II1). Appellants contend that “the manifest purpose of this
Act to favor the use of coal is clear.” Brief for Appellants.
at 37. As the statute itself makes clear. however. Congress
did not intend PIFUA to pre-empt state severance taxes on
coal. Section 601 (2)(1) of PIFT°A. 42 U. 8. C. §£8401 (a)
(1). provides for federal finaneial assistance to areas of a
State adversely affected by increased coal or uraninm mining.
based upon findings hy the Governor of the State that the
state or local government lacks the financial resources to meet
increased demand for honsing or public services and facilities
in such arens. Section’ GO1 (a)(2). 42 U. 8. C. (1976 ed.,
Supp. TID) § 8401 (2)(2). then provides that

“increased revenues. including severance tar revenues,

=t Thus. in Erzon. after tejecting the *“uutional policy”™ pre~¢mption
srgument, the Court went on to consider more fortrad allegations cone
cerning alleged confficts between the state law and sprwific provisions

of the Robinson-Patman Act. Erron Corp. v. Gorgrmor, nf r\lnrglgrf((,:

437 UL 8. 117, 1290-133 (1978},

royalties. and similar fees to the State and local govern-
ments which are sssociated with the incresse in coal or
urantum development activities . . . shall be taken into
account in determining if a State or local government
lacks financial resources.”

This section clearly contemplates the continued existence,
not the pre-emption, of state severance taxes on coal and
other minerals. .

Furthermore, the legislative history of § 601 (a)(2) reveals -
that Congress enacted this provision with Montana’s tax
specifically in mind. The Senate version of the PIFUA bill
provided for impact aid. but the House bill did not. See
H. R. Conf. Rep. No. 95-1749, at 93 (1978).  The Senate’s
proposal for impact aid was opposed by the House conferees.
who took the position that.the States would be able to satisfy-
the demand for additional facilities and services caused by
increased - coal production through imposition- of severance:
taxes and. in Western States. through royalties received under
the Mineral Lands Leasing Act. See Transcript of the Joint
Conference on Energy. at 1822, 1824, 1832, 183+4-1837. 1839
{Nov. 9. 1977) (Tr.). reprinted in 2 United States Depart-
ment of Energy. Legislative History of the Powerplant and
Industrial Fuel Use Act. 777. 779, 787. 780-792. 784 (1678)
(Legislative History). In explaining the objections of the
House conferees, Rep. Eckhardt pointed out: ‘

“[Tlhe western statez may collect severance taxes on
- that coal. -
“As T pointed out [see Tr. 1822, Legislative Hixtory
at 777]. Montana already collects $3 a ton on severance
taxes on coal and still enjoys 2 50 percent royalty return.
As the price of coal goes up . . . these severance taxes in
addition go up.
“This is a percentage tax. not a flat tax in most
instances.
“If werare going to merely determine on the basis of
impact on a particular community in a state how much

" money is going to go to that community. without taking

into account how much that community is enriched. I

think we are going to have people who are so angry at

us in Congress . ...  Tr. 1835. Legislative History, at

790. N ‘ '
Section 601 (a)(2) was obviously included in PTFUA as a
response to these concerns. for it provides that severance
taxes and royalties are to be “taken into account” in deter-
mining eligibility for tmpact aid. The legislative history of
$601 {(a)(2) thus confirms what seems evident from the face
of the statute—that Montana's sevcrance tax is not pre-
empted by PIFUA. Since PIFUA is the only federal stat-
ute that even comes close to providing a specific basis for
appellants’ claims that the Montuna statute “substantially
frustrates™ federal energy policies. this aspect of appellants”
Supremacy Clause srgument must also fail.=

v

In sum. we conclude that appellants have failed to demon-
strate either that the Montana tax suffers from any of the
coustitutional defects alleged in their complaints. or that a
trial is necessary to resolve the issue of the constitutionality
of the tax. Consequently. the judgment of the Supreme
Court of Montana is affirmed.

- So ordered.

=% Appellants’ assertion that the Montana tax s preempted by the
Clean Air Aet. 42 U. 8. C. § 7401 et seq. (1976 od., Supp. D). menty
little discussion. The Clean Air Act does not mandate the use of voul:
it merely preseribes standards governing the vii=sion of sulphur dioxide
when coal is used.  Any effect those standards might have ou the use of
bigh or low sulphur coal i incidental.




£30-81

The United States LAW WEEK

49 LW 4500

Jostice Brackmuw, with whom Justice PoweLL and
Justics Stevens join, dissenting.

In Complete Auto Tramsit, Inc. v. Brady, 430 U. S. 274
(1877), & unanimous Court observed: “A tailored tax, how-
ever accomplished, must receive the careful scrutiny of the
courts to determine whether it produces a forbidden effect
upon interstate commerce.” Id., at 288-280. n. 15. In this

case. appellants have alleged that Montana’s severance tax

on coal is tailored to single out interstate cominerce, and that
it produces a forbidden effect on that commerce because the
tax bears no “relationship to the services provided by the
State” Ibid. The Court todsy concludes that sppellants
are not entitled to & trial on this claim. Because I believe
that the “careful scrutiny” due a tailored tax makes a trial
here necessary, I respectfully dissent. '

I

The State of Montana has approximately 25% of all known
TUnited States coal reserves, and more than 507 of the Na-
tion's low-sulfur coal reserves! Department of Energy,
Demonstrated Reserve Base of Coal in the United States on
January 1, 1979, p. 8 (1981); National Coal Assn.. Coal Data
1978, p. I-6. Approximately 70-75% of Montana’s coal lies
under land owned by the Federal Government in the State.
See Hearings on H. R. 6623, H. R. 6654. and H. R. 7163 before
the Subcommittee on Energy and Power of the House Com-
mittee on Interstate and Foreign Commerce. 96th Cong.. 2d
Sess.. 22 (1980) (Hearings) (statement of Rep. Vento). The
great bulk of the coal mined in Montana—indeed. allegedly
es much as 90%. see ante, at 6—is exported to other States
pursuant to Jong-term purchase contracts with out-of-state
atilities. See H. R. Rep. No. 96-1527, pt. 1. pp. 34 (1980).
Those contracts typically provide that the costs of state taxa~
tion shall be passed on to the utilities; in turn. fuel adjust-
ment clauses allow the utilities to pass the cost of taxation
along to their consumers. Ibid. Because federal environ-
mental legislation has increased the demand for low-sulfur
coal. id., at 3. and because the Montana coal fields oceupy &
“pivotal” ‘geographic position in the midwestern and north-
western energy markets. see J. Krutilla & A. Fisher with R.
Rice. Economic and Fiseal Impacts of Coal Development:
Northern Great Plains xvi (1978) (Krutilla). Montana has
supplied an increasing percentage of the Nation’s coal?

In 1975. following the Arab oil embargo and the first fed-
.erel coal conversion legislation, the Montana Legislature. by
1075 Mont. Laws. ch. 523, increased the State’s severance tax
on coal from a flat rate of approximately 34 cents per ton to
& maximum rate of 30% of the “contract sales price.” Mont.
Code Ann. §15-35-103 (1979).° See H. R. Rep. No. 96~
1527, pt. 1, p. 3. The legislative history of this tax is illumi-
nating. The Joint Conference Committees of the Montans
Legislature that recommended this amendment acknowl-
edged: “It is true that this is & higher rate of taxation than
that levied by any other American state on the coal indus-

1 Montuna and Wyoming together contain 409, of all United States coal
reserves and 689 of ull reserves of low-sulfur cosl. H. R. Rep. No. 96—
1527; pt. 1, p- 3 (1980).

2 Together with Wyoming, Montana supplied 105¢ of the United States”
demsnd for coal in 19771 it ix estimated that Montsns and Wyoming will
supply 33% of the Nation’s coal by 1990. Heurings 22 («utement of
Rep. Vento).

3 The pre-1975 mate was 12, 22, 34 or 40 cents per ton depending on
the Btu content of the conl mined. Krutilla, at 50. Appellunts state that
coul taxed ut 34 cents per ton prior to the 1975 nmendment is now
typically taxed at the effective rate of S2.08 per ton. Brief for Appellante
7-8. . . .

S I T3 SUE L
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try.”* Statement to Accompany the Report of the free
Joint Conference Committees on Coal Taxation. p. 1. The
Committees pointed out, however, that the Province of Al-
berta, Canada. recently had reised sharply its royalty on
natural ges, thereby forcing consumers of Alberta gas in
Montana and elsewhere to finance involuntarily Alberts’s
“yuniversities. hospitels. reduction of other taxes. ete” Ibid.
Stating that “we should . .. look north to Alberta.” the Con-
ference Committees observed: “While coal is not as scarce
as natural gas, most of the Montana coal now produced is
committed for sale under long-term contracts and will be
purchased with this tax added to its price” [Ibid. The
Committees noted that slthough some new coal coutrscts
might shift to Wyoming to take advantage of that State’s
Jower severance tax, Montansa's severance tax was comparable
to that recently enscted by North Dakota.* Thus, the Com-
mittees had no doubt that the coal industry would grow even
with this tax. since “the combined coal reserves of Montana
and North Dakots are simply too great 8 part of the nation’s

“fossil fuel resources to be ignored because of taxes at these

levels”* Ibid.

As the Montana Legislature foresaw. the imposition of
this severance tax has generated enormous revenues for the
State. Montana collected $33.6 million in seversnce taxes
in fiscal year 1978. H R. Rep. No. 06-1527. pt. 1. p. 3. aud
appellants alleged that it would collect not less than $40 mil-
ion in fiscal vear 1979. App. to Juris. Statement 33a. It
has been suggested that by the year 2010, Montana will have

¢In fuct, the study of coal production taxes commixsioned by the
Montans Legislature in 1974, see ante, at 1, found that while other Stutes
may have jmposed x higher overall tax burden on coal, “no coal state
had, through 1973, higher severance and property taxes than Montana.”
Subrommittes on Fousil Fuel Tuxstion, Interim Study on Foscil Fuel Tax-
ation 14 (1974). Thus, even prior to the 1975 amendment, “Montana
and its locul governments tax{ed] the production of fosil fuds at u higber
rute than any competitive state - .. »  (Emphasis- in original.} Itad. .

% North Dakota taxes lignite at 2 flut rate that is estimuted to equal
sbout 209, of value. See H. R. Rep. No. 96-1527, pt. 1, p. 3 (1950).
Apparently inspired by these examples, Wyoming increased its state
severunce and locul ad valorem taxes to a combined total of approximately
17149 of vulue. Wyo. Stat. §§39-2-202, 30-9-402, 30-6-302 (a}=(0),
and 39-6-303 (a) (1977 and Supp. 1080). See H. R. Rep. No. 96-1327,
pt. 1, p. 3. With the possible exception of North Dakota’s tax on Jignite, -
the severance taxes imposed by Montans and Wyoming are higher than
the taxes imposed on energy reserves by any other State. Ibid.

Significantly, however, other western Statex have considered or are cob-
sidering raising their taxes on coal production. Ibid. One study cone
cluded that “‘[t]ax leadership’ in the western states uppears to be an
emerging reality.” and that informal cartel armangements may ATDée JMONE
thess States. Church, Conflicting Federal, State and Lowl Interest
Trends in State and Local Energy Taxation: Coal und Copprer—A Cuse in
Point. 31 Nat. Tax J. 269, 278 (1978). Indeed, the 1974 Montana Sub-
committer on Fossil Fuel Taxation, see n. 4, supra. was dirvcted by the
Montans Legislature “to investigate the fenwibility and value of multi-
state taxation of coal with the Dakotas and Wyoming, nnd to contruct and
cooperste joining with these other states to achieve that end . . . Nyd
House Revolution No. 45, 1974 Mont. Laws, p. 1620, The Subcommittee
recomunended that the Executive pursue this goal. Subcommitter on
Fossil Fuel Tuxation, supra. at 2.

¢ Ope of the principal sponsors of the severance tux Dill expluined to the
Montans Legislature:
“Most of Montana’s coal is shipped out of state to power plhnts and
utility companies in the Midwest. In reviewing the [long-term] contracts
between the coul companies and the utility companies who purchase the
coal, all of the contracts that were shown to our Legislative Committee
contain an esculation clause for taxes. In other wurds, the local com-
paniex simply add the additiona} taxex to their bill, and the entire cost
is passed on to the purchasers in the Midwest or elsewhere. Becuuse most
of the purchusers are regulated utility companies, it is rensonable to ax
sume these companies will, in turn. pass on their extra costs to their cus-
tomers.” Towe, Explanation of Reasons for Montany’s Coal Tax 4, cited
in Brief for Appelants 34. =

IR
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collected more than $20 billion through the implementation
of this tax. Hearings 22 (statement of Rep. Vento).

No less remarkable is the increasing percentage of total
revenue represented by the severance tax. In 1972, the then
current flat rate severance tax on coal provided only 0.4%
of Montana's total tax revenue; in contrast. in the year fol-
lowing the 1875 amendment, the coal severance tax supplied
11.4% of the State's totsl tax revenue. See Grifiin & Shel-
ton, Coal Severance Tax Policies in the Rocky Mountain
States. 7 Pol. Studies J. 28. 33 (1978). Appellants assert
that the tax now supplies almost 205 of the State’s total
revenue. Tr. of Oral Arg. 31. Indeed. the funds generated
by the tax have been so large that. begiuning in 1930. at least
50% of the severance tax is to be transferred and dedicated
to 2 permanent trust fund. the principal of which must “for-
ever remain inviolate” unless appropriated by a vote of
three-fourths of the members of each house-of the legislature.
Mont. Const., Art. IX. §5. Moreover, in 1979. Montans
pessed legislation providing property and income tax relief
for state residents. 1979 Mont. Laws. ch. 698.

Appellants’ complaint alleged that Montana's severance tax
is ultimately borne by out-of-state consuiners. and for the
purposes of this appeal that allegation is to be treated as
true.” Appellants further alleged that the tax bears no res-
sonable relationship to the services or protection provided by
the State. The issue here. of course. is whether they are en-
titled to 2 trial on that claim. not whether they will succeed
on the merits. It should be noted. however. that Montana
imposes numerous other taxes upon coal mining® In addi-
tion. because 709 to 75% of the coal-bearing land in Mon-
tans is owned by the Federal Government. Montana derives
a large amount of coal mining revenue from the United
States as well.” In light of these circumstances. the Inter-
state and Foreign Commerce Committee of the United States
House of Representatives concluded that Montana’s coal
severance tex results in revenues “far in excess of the direct
and indirect impact costs attributable to the coal produc-
tion.” H. R. Rep. No. 98-1527. pt. 1, p. 2. Several com-
mentators have agreed that Montana and other similarly
situated western States have pursued 2 policy of “OPEC-like
revenue maximization.” and that the Montana tax accord-
ingly bears no reasonable relationship to the services and pro-
tection afforded by the State. R. Nehring & B. Zycher with

7 The Montana Supreme Court cbserved that under Montava law, facts
well pleaded in the complaint must be accepted ax true on review of a
judgment of dismiseul: it therefore necessurily held that appedlonts conid
not prevail “under any view of the ulleged facte” — Mont. —, 615 P.
2d S47, 849 (1980). See ulso Tr. of Oml Arg. 17-18.

sIn addition to the severance tax on coul, Montuna imposes a gross
proceeds tax, Mont. Code Ann. § 15~6~132 (1979), 8 resource indemnity
trust tux, § 15-35-104, » property tax on mininz equipment, § 15-6-1338
(b), and u corporation license tax. § 15-31-101. Ser Krutilla, at 50-34.
Furthermore, all costs of reclamation must be borne by the coul companies
tnder both federul and state law, and Montana requires ench company: to
purchuse a reclumation bond prior to the commencement of mining opers-
tions.  § §2—4-338.

# By federal stutute, 505 of the “sales, bonuser, royaltier, und rentals”
of federal public lands are pavable to the State within which the lesed
Lind lies “to be used by such State and its subdivisions. us the legislature
of the State muyv direct giving priority to those subdivisions of the State
socizlly or economically impacted by development of minerul» lexsed under
this chapter, for (i) planning, (ii) construction and maintenanee of public
facilities and (iii) provision of publie service . . . . MMinersl Lands
Leasing Act of 1920, § 35, 41 Stat. 450, as amended, 30 U. 8. C. § 141 An
additions] 409 of this federul revenue from minersl leasen i indirectly
returped to the States through a reclamation fund. Jbid. Mlureover,
§601 of the Powerplunt and Industrial Fuel Use Act of 1978, Pub. L.
93-550, 92 Stat. 3323, 42 U. S. C. § 8401 (1976 ed., Supp. III), authorizes
federal grunts to areas affected by incrensed coul production. - -~ ¢

J. Wherton, Coal Development and Government Regulstion
in the Northern Great Plains: A Preliminary Report 148
(1976); Church, at 272. See Krutilla. at 185. These find-
ings, of course, are not dispositive of the issue whether the
Montana severance tax is “fairly related” to the services
provided by the State within the meaning of our prior cases,
They do suggest, however, that appellants’ cluim is a sub-
stantial one. The failure of the Court to acknowledge this
stemns, it seems to me, from a misreading of our prior cases.
1t is to those cases that I now turn,. -

has

This Court’s Commerce Clause cuses have been marked by
ténsion between two competing concepts: the view that inter-
state commerce should enjoy a “free trade” immuuity from
state taxation, see, e. g., Freeman v. Hewit, 3290 U. 5. 249,
252 (1946). and the view that interstate commerce may be
required to « ‘pay its way.'” see. e. g., Western Live Stockv.
Bureou of Revenue, 303 U. S. 250. 254 (1938). See generally
Complete Auto Transit, Inc. v. Brady, 430 U. S., at 278-281,
288-289. n. 15: Simet & Lyun, Interstate Commerce Must
Pay Its Way: The Demise of Spector. 31 Nat. Tax J. 53
(1978); Hellerstein, Foreword. State Taxation Under the
Commerce Clause: An Historical Perspective. 20 Vand. L.
Rev. 335. 335-339 (1976). In Complete Auto Transit. the
Court resolved that tension by unanimously reaffirming that
interstate conunerce is not itnmune from state taxation. 430
U. S.. at 288. But at the same tine the Court made clear
that not all state taxation of interstate commerce is valid;
a state tax will be sustained against Commerce Clause chal-
lenge only if “the tax is applied to an activity with a sub-
stantial nexus with the taxing State. is fairly apportioned.
does not discriminate against interstate commerce, and is
fairly related to the services provided by the State.” Id.. at
279. See Maryland v. Louisiana, — U. 8, —, — (1981)
(slin op. 27).

The Court today acknowledges and. indeed. holds that a
‘Commerce Clause challenge to a state severance tax must be
evaluated under Complete Auto Transit’s four-part test,
Ante, at 6. I fully agree. T cannot agree, however, with the
Court’s. application of that test to the facts of the present
case. Appellants concede. and the Court properly concludes.
that the first two prongs of the test—substantial nexus-and
fair apportionment—are satisfied here. The Court also cor-
rectly observes that Montana's severance tax is facially neu-
tral. It does not automatically follow. however. that the
Montang severance tax does not unduly burden or interfere
with interstate commerce. The gravamen of appellants’
complaint is that the severance tax does not satisfy the fourth
prong of the Complete Auto Transit test because it is tailured
to. and does. force interstate commerce to pay more than its
wav. Under our established precedents. appellants are en-
titled to a trial on this claim.

The Court’s conclusion to the countrary rests on the premise
that the relevant inquiry under the fourth prong of the
Complete Auto Transit test is simply whether the measure
of the tax is fixed as a percentage of the value of the coal
taken. Ante, at 15. This interpretation emasculates the
fourth prong. No trial will ever be necessarv on the issue of
fair relationship so long as a State is careful to imwose
proportional rather than a flat tax rate: thus, the Court’s rule
is no less “mechanicel” than the aporoach entertained in

Heisler v. Thomas Colliery Co.. 260 U. S. 245 (1922). dis- .

637 1
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appioved todsy. ante, at 5.° Under the Court’s reasoning,
any ad valorem tax will satisfy the fourth prong; indeed. the
Court implicitly ratifies Montana's contention that it Is free
to tax this coal at 100% or even 10009 of value. should it
choose to do so. Tr. of Orsal Arg. 21. Likewise, the Court’s
analysis indicates that Montana's severance tax would not
run afoul of the Comimerce Clause even if it raised sufficient
revenue to allow Montans to eliminate all other taxes upon
its citizens.? ’

The Court’s prior cases neither require nor support such &
startling result.”® The Court often has noted that “‘[i]t
was not the purpose of the commerce clause to relieve those
engaged in interstate commerce from their just shore of state
tax burden even though it increases the cost of doing the
business. " Complete Auto Transit, 430 1. S.. st 279 (em-
phasis added). quoting Western Live: Stock, 303 U.S.. at 254.
See Maryland ¥. Louisigna, — U. S.. at. — (slip op. 27).
Accordingly. interstate commerce cannot claim any exemption
from & state tax that «jg fairly related to the services provided
by the State.” Complete Auto Transit, 430 T. S.. at 279.
Tre have not interpreted this requirement of “fair relation”
in 8 narrow Sense; interstate conumerce may be required to
share equallv with intrastate commerce the cost of providing
“police and fire protection. the benefit of 2 trained work force,
and ‘the advantages of a civilized societv.”” Exxon Corp.
v. Wisconsin Dept. of Revenue, 447 U. 8. 207. 228 (1980).
quoting Japan Line. Ltd. v. County of Los Angeles. 441 T.S.
434 445 (1979). See. e. g., Nippert ¥. Richmond, 327 U. 8
416, 433 (1946). Moreover, interstate conunerce can be re-
quired to “pay its own way” in & narrower sense as well: the
State may tax interstate commerce for the purpose of recover-
ing those costs attributable to the activity itself. See. €. 8.

————————

39 This is o marked departure from the Court’s prior eases. Rather
thun suggedting such a mechanical test. those cuses imply that a tax will
be struck down under the fourth prong of the Complete Auto T ransit tet
if the plantiff etablishes a factual recurd that the tax is pot fairiy related
to the serviees aud protection provided by the State. See. e #. Wash-
ingtun Rer. Dept. ¥. Stevedoring Az 435 10 8., T50-751 (1978);
id., at 764 (PoweLL, I, concurring in part and coneurring in the result).
See Merrion v. Jicarilla Apache Tribe. 617 F. 2d 537, 545. u. 4 (CAID
1ys0) (en bane), cert pending, Nox. sg=11 and S0-15. Even the trial
court in the present cuse recopnized that i it reseherd thix question it
syould peeemearily have to deny the motion to distiee apd proced to
a factual deterination.”  App- 3Tu. S o

11 As the example of ALwkn illustrates, thix prospect i2 pot 2t fanciful
one. Nipety percent of Alaska's revenue. derives frow petroleum taxes
und rovulties: because of the musive sums that have been ~o muisdd, that
State’s income tax has been eliminated. See N, Y. Times, Jupe 5. 1981,
section 1, p- A0, col. 1. As noted above, Montuna's severane tax alrendy
allegedly accounts for 209, of its total tux revenue, and the State has

- enucted property and income taX reief. .

12 The Court apparently derives its interpretation of the fourth prong
of the Complete Auto Transit test primarily from Wisconsin x.J. C. Penney
Co., 311 U. 8. 435 (1940}, and General Motors Corp. ¥. Washington. 377
U. S. 436 (1064). Ante. at 13-15. In neither of those e, however,
&d the Court consider the question pre=ented here. J. C. Penney involved
a Fourteenth Amendment chullenge brought by 2 foreign corporation to
a Wisconsin tax imposed on domestic and foreign corporations “for the
privilege of declaring . . - dividends™ out of income from property focated
gnd busines trunsacted in Wisconsin. The corporation argned thnt be-
cause the income from the Wisconsin transactions Bad Leen transferred
to New York, Wisconsin had “no jurisdiction to tax” those amounts. 31
U. S., at 436. The Court rejected that argument. hokling that *{t]he fact
thut a tax is contingent upon event¥ brought to pass without 3t state doe3
pot destroy the pexus betweep such 2 tax apd the trmnsctions within
a stute for which the tax is an exaction.” Jd..at 135, In General Motors,
the question before the Court was the validity of an unaupportiontd tax o
the gross receipts of a corporation in interztate commerce. The Court
concluded that there was 2 sufficient nexus to uphold the tax. 377 U. S,
at 448, See id. at 446-450 (BrENNAN, J., disenting).

Postal Telegraph-Cable Co. v. Richmond, 249 T. 8. 752
(1919).@ : »

The Court has never suggested. however. that interstate
commerce may be required to pay more than its.own way.
The Court today fails to recognize that the Conunerce Clause
does impose limits upon the State’s power to ipose even
facially neutral and properly apportioned taxes. See ante, at’
11-12. In M ichiyan-Wisconsin pipe Line Co.¥. C alvert, 347
U. S. 157. 163 (1954), Texas argued that vo inquiry into the
constitutionality of a facially neutral tax on the “taking” of
g2s Was Detessary because the State “has afforded great bene-
fits and protection to pipeline companies.” The Calvert Court’
rejected this argument. holding that “these benefits are rele—
vant here only: to show that the essential requirements of due-
process have been met sufficient to justify the imposition of
eny tax on the -interstate activity.” Id., at 163-164. The-
Court held; id;, at 164. that when & tax is challenged on Com=-
merce Clause grounds its validity ©‘depends on other cona-
siderations of constitutional policy having reference to the
substantial effects. - actual or potential. of the particular tax-
in suppressing or burdening unduly the commerce.’” quoting -
Nippert v. Richmond, 327 U. 5.. at 424. Accordingly. while
the Commerce Clause does not require that interstate com--
merce be placed in 8 privileged position. it does require that
it not be unduly burdened. In framing its taxing messures
to reach interstate commerce. the State must be “at pains
to do so in a manner which avoids the evils forbidden by the
commerce clause and puts that commerce actually on a plane
of equality with local trade in local taxation.” Nippert, 327
U. S.. at 434 ( emphasis added).

13 In Postal Teleyraph-Coble Co. 1 telegraph. company engaged in inter-
state comimesve challenged both an anpual heense tax and au ammal tax
of 52 for each telegmph pole that the compmny maintained in the aty of
Richmond, YVa. The Court arstained the validity of the ficense tax on the
ground that it was simply a pondizeriminatory siexercise of the poﬁec-‘
power_.-. . for revenue purposes.” a3y U. §, at 255, In voutmast. the:
pole tax was subjected to stricter serutiny; the Court ctated that while
interstate commerce must pay its ways the authority remains in the.
courts, - . . .-
fon proper application, to determine whether, under the conditions pres-
vailing in n given case, the charge mude is reasouably proportiouate to the
service to be rendered and the Tiabilities jnvolvesd, or whether it is a dis-
guised attempt to impose o burden oo interstate commerce.” Id.. at 200

The Court: hu= continued to serutinize curefully” taxe on interstate
commerce that are designed to reimburse the State for the particulur coste
jmposed by that commerce. See, €. 9= E:.-anwille-Yand::rbural; Airport
Authority v. Delta Airlines, Inc., 405 U. 8. 707 (1972): Clark v. Pasl
Gray. Inc.. 306 U. S, 583 (1839): Jugels ¥- Morf. 300 17, S 290 (1937).
In amlyzing such taxes, it has required that there be factual evidence n
the record that “yhe fees charged do not appear v be manfestly dis=
proportionate o the serviees rendened.”  Clark, 306 U. S.. at 399, The
Court tvncludes that thix test hax DU Iearing bere beeause the Montanas
Supreme Court held that the coal sevemner tax was “imposed for the
general support of the guw.-mmem." Anle. ut 10 In fact however. the
matter v not pearly so clear as the Court suggests. The Montaun court
also imphed that the tax was dexigned at least ju part te compensate the
State for the special vosts attributable 1o con} mining, = Alont., at =
—, 15 P. 24, at §30, §53, ax have apprllees here Brief for Appellers
1-3. 26-27. .

Indewd. the stated objectives of the 175 awendment were 10 “(a)
preserve or modestly inerense Tevenues guing to the geperal fund. (L) to
respond to current xocial napmets attributable to cval development, and
{¢) to invest in the future, when new energy technologive nduce our
dependence on conl and mining activity mav decline,”  Statement to
Accompany  the Report of the Free Joiut Confervnee Committers on
Coal Taxation, p. 1. Since the tax was desigued only to “preserve or

modextly inerense” general Tevenues, it i appropriate for a routt to in-
quire here whether the “surplus” revenne Montava haz received frois this
severnnee tax ¥ “manifestly di-'pro‘xmionme" to the present of future
costs attributable to coul development.
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Thus, the Court has been: particularly vigilant to review:
taxes that “single out interstate business” since “[a]ny tai-
lored tax of this sort creates an increased danger of error
in apportionment. of discrimination against interstate comn-
merce, and of a lack of relationship to the services provided
by the State.” Complete Auto Traunsit, 430 U. S.. at 288~
289, n. 15 Moreover, the Court’s vigilance hus not been
limited to taxes that discriminate upon their face: “Not the

- tax in & vacvum of words, but its practical consequences for.
the doing of interstate commerce in avblications to concrete
facts are our concern.” Niwpert, 327 U. S., at 431. See
Maryland v. Louisiana, — TU. S.. st — (slip op. 28). This
is particularly true when the challenged tax. while facially
neutral, falls so heavily upon interstate conunerce that its
burden “is not likely to be alleviated by those political re-
straints which are normally exerted on legislation where it
affects adversely interests within the state.”  McGoldrick v.
Berwind-White Co., 309 U. S. 33. 46. n. 2 (1940). Cf. Ray~
mond Motor Transportation, Inc. v. Rice, 434 U, S. 429, 446~
447 (1978). In sum. then. when a tax has been “tailored”
to reach interstate cominerce. the Court’s cases suggest that
we require & closer “fit” under the fourth prong of the Com-
plete Auto Transit test than when interstate cominerce has
not been singled out by the challenged tax.  ~ ,

As a number of commentators have noted. state severance
taxes upon minerals are particularly susceptible to “tailor-
ing.” “Like a tollgate lying athwart a trade route, & sever-
ance or processing tax conditions access to natural resources.”
Developments in the Law. Federa] Lumitations on State Tax-
ation of Interstate Business, 75 Harv. L. Rev. 933, 970 (1862)
(Harvard Developments). Thus,. to the extent that the tax-
ing jurisdiction appreoaches & monopoly position in the min-

. eral, and consumption Is largely outside the State. such taxes
are “[e]conomically and politically analogous to transporta.
tion taxes exploiting geographical position.” Brown. The
Open Economy: Justice Frankfurter and the Position of the.

Judiciary, 67 Yale L. J. 218, 232 (1857). See also Heller-

stein, Constitutional Constraints on State and Local Taxation

of Energy Resources, 31 Nat. Tax J. 245. 249-230 (1478):

R. Posner. Economic Analysis of Law 510-314 (2d ed. 1977).

But just as a port State may require that imports pay their

own way even though the tax levied increases the cost of
goods purchased by inland customers, see Michelin Tire Corp.

v. Wages, 423 U. S. 276. 288 (1976).* so also may a mineral-

rich State require that those who consume its resources pay

a fair share of the general eostz of government, as well a¢

the specific costs attributable to the commerce itself. Thus.
the mere fact that the burden of a severance tax is largely
shifted forward to out-of-state consumers does not, standing
alone, make out a Commerce Clause violation. See Heller-
stein, supra, at 249. But the Clause is violated when, as
appellants allege is the case here. the State effectively selects

“g class of out-of-state taxpayvers to shoulder a tax burden

grossly in excess of any costs imposed directly or iudirectly
by such taxpayers on the State.” Ibid,

3 Complete Auto Tronsit pguve reveral examples of “tailored” taxes:
property taxes designed to differentiate between property used in trurs-
portation and other types of properts: an income tax using different rutes
for difierent types of business: and # tax on the “privilege of duing busi-
ness in corporate form” that changed with the nature of the comomte
activity involved. 430 UL S, ut 288, n. 15. A severance tax using differ-
ent rutes for different mineruls iz, of course, directly unalogous to these
examples.

33 See nlso Washingtow Hee. Dept. v. Stevedoring Asan., 435 U, 8. T34,
754755 (1978): id. at 764 (PowriL, J., concurrivg in part and con-
curring in the resuit). §

1
3

III

It is true that a frizl in this case would require “complex
factual inquiries” into whether economic conditions are such
that Montana is in fact able to export the burden of its sev-
erance tax. ante, at 8. n. 82* I do not believe, however. that
this threshold inquiry is beyond judicial competence.”® If
the trisl court were to determine that the tax is exported.
it would then have to determine whether the tax is “fairly
related,” within the meaning of Complete Auto Transit. The
Court to the contrary, this would not require the trial court

" #to second-guess legislative decisions sbout the amount or

disposition of tax revenues.” Ante, at 16, n. 16. If the tax

is in fact a legitimate general revenue measure identical or

roughly comparable to taxes imposed upon similar industries,
2 court’s inquiry is at an end; on the other hand, if the tax
singles out this particular interstate activity and charges it
with a grossly disproportionate share of the general costs of
government, the court must determine whether there is
some ressonable basis for the legislative judgment that the
tax is necessary to compensate the State for the particular
costs imposed by the activity.

To be sure. the task is likely to prove to be 2 formidable one;
but its difficulty does not excuse our failure to undertake
it. This case poses extremely grave issues that threaten both
to “polarize the Nation,” see H. R. Rep. No. 96-1527, pt. 1,
p- 2 (1980). and to reawaken “the tendeucies toward economic
Balkanization” that the Cominerce Clause was designed to
remedy. See Hughes v. Gklahoma, 441 U. S. 322, 325-326
(1972). It is no answer to say that the matter is better left
to Congress: ™ i

“While the Constitution vests in Congress the power to
regulate commerce among the states. it does not say
what the states may or may not do in the sbsence of

-3

18 The degree to which a tux muy be “exported” turnx on such factors
as the taxing jurisdiction’s relative dominance of the market. the dasticity
of demaud for the product, and the availability of adequate sulstitutes,
See, e. g, McLure. Economic Constrnints on State und Lotul Taxation
of Energy Resources, 31 Nat. Tax J. 257, 257-239 (197»): Posner, at
510-512. Commentators are in dizagreement over the likelibood that conl
severanee taxes are in fact exported. Cowmypmre, e. g.. McLure, at 259,
and Gillis & Peprah, Severnnce Taxex on Coul and Urunium iun the Sune
belt, Tex. Bus. Rev. 302, 308 (1950). with Church, at 277, und Griffin,
at 33. It ix clear, however, that that likelihvod incrensex to the extent
that the tuxing States form & carted arrangement.  Gillis, at 308, See n. §,
supra.  Whether the tax b in fact exported bere i, of cours, an ixue
for trial. . ’ }

17 There is no basis for the conelusion. that the isvuex presented would be
more difficult than those routinely dealt with in complex civil litigation.
See, e. g. Milwaukee v. lllinois, — U. 8, —, — (19581} (slip op. 17)
(dissenting opinion). “The complexity of a properly presented federal
quextion is hardly x suitable basiv for denying federal courtz the power to
adjudicate.” [d., at ~—, n 25,

1 See . 13. supre. CI. Maryland v. Loutsiand, == U, S, ) o 13, 27
(slip op. 2& n. 27) (reciting argument of United States that use of 75¢¢
of proceeds of Louisiana’s “First-Use Tux™ to serviee general debt, and
only 255 to alleviate ulleged environmentul dunmge from pipdine activie
tiey, suggests that tax wme not faidy apportioned to value of uctivitier
oceurring within the State.)

19 A« the Court notes; the ivsue hus not extaped cotgressional attention.
Ante, at 17. No bill, however, has yet been puseed, and this Court i+ not
disabled to act in the interim: to the contmry, strong poliey and institue |
tional considerations suggext that it ix approprinte that the Court consider
this issue. See Brown, at 222, Indeed, whereas Montana argues that the
question prezented here i one better Jeft to Congrews, in 1880 heanings
before the Senate Committee on Enery: and Nuturid Resources, the then
Governor of Montana took tbe pusition that the reasonnbleness of this tax
was “a question most properly left to [the] court,” pot x congressional
committee. See Hearing on S. 2695 before the Semate Committee on
Epergy and Natural Resources, 96th Coung., 2d Sexs., 237 (1950).

¢
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congressional action . . .. -Perhaps even more than by (B}Um wiir.h hiaon th(ehmgg t;sira pcll_f_.ms; MIKEGREEL"  tomey
its i i : . 3 en of Heiena, Mont. RATH, Assistant Attorn., cneral,
its interpretation of the written word, this Court has  JTKE McCARTER, Assistant Attorney General and A. RAYM6ND RAN-

advanced the solidarity and prosperity of this Nation by = DOLPH, JR. with him on the brief) for appellees.

the meaning it has given to these great silences of the
Constitution.” H. P. Hood & Sons, Inc. v. Du Mond,
336 U. S..523, 534-535 (1949). .
I would not lightly abandon that role. Because 1 believe
that appellants are entitled to an opportunity to prove that,
in Holmes' words, Montana’s severance tax “embodies what
the Commerce Clause was meant to end,” I dissent.”

JusTice WHTTE, concurring, .
This is a very troublesome case for me, and I join the

No. 80-2078

Dames & Moore, Petitioner,] On Writ of Certiorari to the

?. United States Court of
Donald T. Regan. Secretary of Appeals for the Ninth
the Treasury, et gl Circuit.
Syliabus

No. 50-2078. Argued Jume 24, 1881——Decided July 2, 1981

Court’s opinion with considerable doubt and with the realize- In responee to the seizure of Americun personnel-az bostages at the Ameris

tion that Montana’s levy on consurers in other States may
in the long run prove to be an intolerasble and unacceptable
burden on commerce, Indeed. there is perticular force in
the argument that the tax is here and now uncoustitutional.
Montans collects most of its tax from coal lands owned by
the Federal Government and hence by all of the people of this
country. while at the same time sharing equally and directly
with the Federsl Government all of the royalties reserved
under the leases the United States has negotiated on its land
in the State of Montans. This share is intended to compen-
sate the State for the burdens that coal mining may impose
upon it. Also. as JUSTICE BracrMrN cogently points out.
post, st —. n. . another 40% of the federsl revenue from
mineral leases is indirectly returned to the States through a
reclamation fund. In addition. there is statutory provi-
sion for federal grants to areas affected by increased coal
- production. ’
But this verv fact gives me pause and counsels withholding
our hand. at least for now. Congress has the power to pro-
tect interstate commerce from intolerable or even undesirable
burdens. It is also verv much awsre of the Nation’s enerev
needs, of the Montansa tax and of the trend in the energyorich
States to aggrandize their position and perhaps lessen the tax
burdens on their own citizens by imposing unusually high
taxes on mineral extraction. Yet, Congress is so far content
to let the matter rest, and we are counseled by the Executive
Branch through the Solicitor General not to overturn the
Montana tax as inconsistent with either the Commerce Clause
or federal statutory policy in the field of energy or otherwise.
The constitutional authority and the machinery to thwart
efforts such as those of Montana. if thought unacceptable, are
avajlable to Congress, and surely Montana and other simi-'
larly situated States do not have the political power to im-
pose their will on the rest of the country. AsI presently see
it, therefore. the better part of both wisdom and valor is to
respect the judement of the other branches of the Govern-
ment. I join the opinion and the judgment of the Court:.

WILLIAM P. ROGERS, New York, N.Y. (WILLIAM R. GLENDON,
STANLEY GODOFSKY, STEPHEN FROLING, JAMES N. BENEDICT,
ROGERS & WELLS, PATRICK F. HOOKS and THOMAS A.

" 20 Justice Holmes’ words are relevant:
“I do not think the United States would come to sn end if we lost our
power to declare an Act of Congrese void. I do think the Tuion would’
be imperiled if we could pot make that declaration s to the laws of the
severa] States. For one in my place sees how often x local policy prevuils
with those who are not trained to pational views and how often action s
taken that embodies what the Commerce Clawe was meaut to end.”
O. Holmes, Law and the Court, in Collected Legal Papers 291, 295-296
(reprint, 1952).

211 agree with the Court that appellante’ Supremacy Clause cluims are
witbout merit.

can Embasey in Tebran, Iran, President Carter. pursuant to the Inter-
national Emergency Economic Powers Act (IEEPA), dectared o national
emergency on November 14, 1979, and bivcked the removal or transfer
of all property aud interests in property of the Guvernment of Irun
which were subject to the jurisdiction of the United Statex. The
Treasury Department then iwaed implementing regulations providing
that “funiese] leensed or authorized . . . spy attachment, judgment,
decree, Tien, execution, garnishment, or other judicinl process is null and
void with respect to any property in which ob or since [ November 14,
1979] there existed any interest of Iran;” and that any licenws or
authorizations granted could be «ynended, modified. or revoked at any
time.” The President then granted a general license that authorized
certain judicial proceedings. including prejudgment attachments, agaitrst
Iran but did not sllow the entry of any judgment or decree. On
December 19. 1979, petitioner filed suit in Federdd District Court against
the Covernment of Iran, the Atomie Energy Ongenization of Iran, and
2 number of Irunian banks, alleging that it wus owed a certuin amount
of money for serviee: performed under a contract with the Atomic
Energy Orgonimtion. The District Court isened orders of aftachiment
aguinst the defendants’ property, and property of certain Iranian banks
was then attached to secure any judgrent that might be entered agaipst
them. Subeeguently, on January 19, 1981, the Americans held hostage
were released by Iran punuant to an agreement with the TUhnited States.
Under this ugreement the United Statex was obligated to tempinate all
legul proceedings in United States courts involving cluins of United,
States nativoals against Tran. to nullify all attachments and judgments
gbtained therein, end to bring ubout the temmivation of such claime
throngh bisding arbitetion in an Tran-United States Claime Tribunal.
The President at the same time inued implementing Exeeutive Onlers
revokiug all heenmex that permitted the exercise of “any vight, power,
or privilege” with rezard to Iranian funds, nullifving all non-Trmian
interests in such awets acquind after the blecking order of Novem-
ber 14, 1979. and requirmg banks holding Irunian assets to trsier
them to the Frderal Reserve Bank of New York to be held or truns
ferred a= dineted by the Secretary of the Tressury.  On Februare 24,
1981, Prident Reagan iscued an Executive Order which mtifixd Presie
dest Carter’s Exveutive Orders and Sarpended” all clnims that mzy be
presented to the Claiim= Tribunal, but which provided that the s
pension of o elai terminates if the Clains Tribunal determines that it
bas no jurisdiction over the chim.  Meanwhile, the Disteet Conrt
granted summary judwment for petitioner aud awarded it the muount
cluimed under the eontrmet plus interst. but stayed exeention of te
judzment pending appenl by the defendunts, and ordered that all pree
judgment attachments agninst the defendants be vieatedd amd that
further proceedings against the bank defendants be stayed.  Petitioner
then filml zn action in Fedeml Distriet Court aginst the Tnited States
and the Seervtary of the Trensury. seeking to prevent enforeement ol
the varions Exceutive Orders and regulations implementing the agrees
ment with Tean, It was allesed that the netion of the Prxident aml the
Seeretary of the Treasury were bLevomd their statutory and constitu-
tional puwers, and, in any event, were unconstitutional to the extent
they adversely affeet petitioner’s final judgzment aewinst Tram and the
Atomie Enenge Ormmization, its execution of that judmment. it= pre-
judgment attachments, and its abilite to continue to litimate aminst the
Iranian banks. The Distriet Court divmimen] the complaint for failure
to state u claim upon which relief eould be granted. but entenxd an
injunction pending appeal to the Court of Appeals probibiting the
United States from nequiring the transier of Irwmian property that i
subject to any writ of attachment ssued by any eourt in petitioner's
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Louisiana’s “first use” tax imposed on certain uses of natural gas
outer continental shelf, held violative
lause of United States Constitution. _.

Decision:
brought into state, principally from
of supremacy clause and commerce ¢

SUMMARY

Eight states filed a motion for leave to file a complaint under the United
States Supreme Court’s original jurisdiction pursuant to Article III, Section
9 of ine Urited States Constitution, seeking a declaratory judgment that<r=%
Louisiacz’s “first use” tax imposed on certain uses of natural gas brought
into the stzte, principally from the outer continental shelf, was unconstitv
tional undei, among other things, the United States Constitution’s com-
merce clavse (Art I, §8, cl 3) and supremacy clause (Art VI, ¢l 2), and "
sought injunctive relief against Louisiana or its agents collecting the tax s

interstate commerce as well as the refund of-

with respect to any gas in
taxes aiready collected. The Supreme Court granted the motion for leave to

file (61 L Bd 2d 307), and subsequently appointed a Special Master to-
facilitate handiing of the suit (63 L Ed 2d 597). The Special Master issued.
two reports, the first report recommending that the Supreme Court approve:
the moticns of New Jersey, the United States, the Federal Energy Regula
tory Coromission, and several pipeline companies to intervene as plaintiffs,
and the second report recommending that (1) the Supreme Court deny:
Louisiana’s motion to dismiss and reject the submissions that the plaintiff 3&]
states had no standing to bring the action and that the case was not ams@s
appropriate one for the exercise of the Supreme Court’s original jurisdiction;:
and (2) the plaintiff states’ motion for judgment on the pleadings on the.
grounds that the tax was unconstitutional on its face be denied and that
further evidentiary hearings be conducted, even though the statute was.

constitutionally suspect in certain respects.

£

L
LT

e

SUBJECT OF ANNOTATION
Beginning on page 969, infra

Criginal jurisdiction of United States Supreme Court in suits
between states

Briefs of Counsel, p 967, infra.
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On exceptions to the reports of the Special Master, the United States
Supreme Court overruled exceptions and adopted the recommendations
contained in the first report, rejected exceptions to the second report’s
recommendation that the motion to dismiss be denied, and sustained excep-
tions to the recommendation that judgment on the pleadings be denied
pending further evidentiary hearing. In an opinion by WHItE, J., joined by
BURGER, Ch. J., and BRENNAN, STEWART, MARSHALL, BLACKMUN, and STE-
VENS, JdJ., it was held that (1) the plaintiff states, as substantial consumers
of natural gas, had standing to bring suit against Louisiana since their gas
costs had increased as a direct result of the imposition of the first use tax so
that they were directly affected in a substantial and real way s as to justify
the exercise of the Supreme Court’s original jurisdiction, and jurisdiction
was supported by the states’ interest as parens patriae in protecting their
citizens from substantial economic injury presented by imposition of the tax,
since individual consumers could not be expected to litigate the validity of
the tax and were foreclosed from suing for a refund in the state’s courts, (2)
the action was an appropriate case for the exercise of the Supreme Court’s
exclusive jurisdiction under 28 USCS §1251(a), even though there were
pending state court lawsuits raising the identical constitutional ckallenges
to the validity of the tax, since neither the plaintiff states nor the United
States was a named party in any of the state actions por had thsy sought
leave to intervene and the tax irnplicated serious and important concerns of
federalism fully in accord with the purposes and reach of the Supreme
Court’s original jurisdiction and the tax affected the United States’ interest
in the administration of the outer continental shelf thus making the case an
appropriate one for the exercise of the Supreme Court’s original jurisdiction
under 28 USCS § 1251(b)(2) permitting suits by the United States against a
state, (3) a provision of Louisiana’s tax declaring that the tax be deemed a
cost associated with uses made by the owner in preparation of marketing of
the gas and prohibiting allocation of the costs to any party except the
ultimate consumer violated the supremacy clause by interfering with the
authority of the Federal Energy Regulatory Commission, under the Natural
Gas Act (15 USCS 8§ 717a et seq.), as amended by the Gas Policy Act of
1978 (15 USCS §§ 3301 et seq.), to regulate the determination of the proper
allocation of costs associated with the sale of natural gas to consumers, and
i4) Louisiana’s first use tax violated the commerce clause by discriminating
against interstate commerce in favor of local interests as a necessary result
of various tax credits and exclusions in the statute and other state statutes,
whereby state consumers of outer continental shelf gas were substantially
protected against the impact of the tax and had the benefit of untaxed outer
continental shelf gas which could be cheaper than locally produced gas,
while outer continental shelf gas moving out of the state was burdened by
the tax, the tax not being justified as a compensatory tax, compensating for
the effect of the state’s severance tax on local production of natural gas, the
state having no sovereign interest in being compensated for the severance of

resources from federally-owned outer continental shelf land.

.

'BURGER, Ch. J., concurred, expressing satisfaction with the court’s resolu-
tion of the case, but also stating that there was much validity to the
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States, Territories, and Possessions
§ 39 — supremacy clause — state la-lc. & provigion of a state’s “first
tax on natural gas — conflict use” tax imposed cn certain uses of nat-

' U.S. SUPREME COURT REPORTS 68 L Ed 2d

dissenting opinion of Justice Rehnquist which should keep the Supreme
Court alert to any effort to extend the use of its original jurisdiction.

REHNQUIST, J., dissenting, expressed the view that this was not an
appropriate case for the exercise of the original jurisdiction of the United
States Supreme Court, since the nature of the interest which the plaintiff
states sought to vindicate was indistinguishable frorm the interest and rights
of a private citizen for the states’ claim was of no greater seriousness and
dignity than the claim of any other consumer and since there were alter-
nate forums in which these interests could be vindicated.

PoweLL, J., did not participate.

HEADNOTES
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MARYLAND v LOUISIANA

451 US 725, 68 L Ed 2d 576, 101 S Ct 2114

ural gas brought into the state, princi-
pally from the outer continental shelf,
declaring that the tax be deemed a cost
associated with uses made by the owner
in preparation of marketing of the gas
and prohibiting allocation of the cost to
any party except the ultimate consumer
violates the supremacy clause of the
United States Constitution (Art VI, cl 2)
by interfering with the authority of the
Federal Energy Regulatory Commission,
under the National Gas Act (15 USCS
88 717a et seq.), as amended by the Gas
Policy Act of 1978 (15 USCS §§ 3301 et
seq.), to regulate the determination of
the proper aliocation of costs associated
with the sale of natural gas to consum-
ers.

Commerce §302 — state “first use”
tax — imposition on interstate
gas pipelines

2a-2c. A state’s “first use” tax imposed
on certain uses of natural gas brought
into the state, principally from the outer
continental shelf, violates the commerce
clause of the United States Constitution
(Art 1, § 8, cl 3) by discriminating against
interstate commerce in favor of local
interests as a necessary result of various
tax credits and exclusions in the statute
and other state statutes, whereby state
consumers of outer continental shelf gas
are substantially protected against the
impact of the tax and have the benefit of
untaxed outer continental shelf gas
which may be cheaper than locally pro-
duced gas, while outer continental shelf
gas moving out of the state is burdened
by the tax, the tax not being justified as
a compensatory tax, compensating for
the effect of the state’s severance tax on
local production of natural gas, the state
having no sovereign interest in being
compensated for the severance of re-
sources from-federally-owned outer conti-
nental shelf land.

Supreme Court of the United States
§§ 48, 59 — suits between states —
standing to sue — direct and rep-
resentative capacities

3a-3c. States which are substantial
consumers of natural gas have standing

to bring suit against another state under
the United States Supreme Court’s origi-
nal jurisdiction, challenging the validity
of that state’s “first use” tax imposed on
certain uses of natural gas brought intfo
the state, principally from the outer con-
tinental shelf, the plaintiff states, whose
gas costs have increased as a direct re-
sult of the imposition of the tax, being
directly affected in a substantial and
real way so as to justify the exercise of
the Supreme Court’s jurisdiction; juris-
diction is also supported by the states’
interest as parens patriae, in protecting
their citizens from substantial economic
injury presented by imposition of the
tax, where individual censumers (1) can-
not be expected to litigate the validity of
the tax given the smazll amounts each
consumer would be psid and (2) as not
being directly responsibie to the state for
payment of the taxes, are foreclosed
from suing for a refund in the state’s
courts.
[See annotation p 9€9, infra]

Supreme Court of the United States
§§54.5, 61, 68 — suit between
states — exclusive jurisdiction —
appropriateness

4a, 4b. An action by several states, the

United States, and a number of pipeline

companies challenging the validity of a

state’s “first use” tax imposed on certain

uses of natural gas brought into the
state, principally from the outer conti-
nental! shelf, is an appropriate case for
the exercise of the United States Su-
preme Court’s exclusive jurisdiction un-
der 28 USCS §12511a), even though
there are pending state court lawsuits
raising the identical constitutional chal-
lenges to the validity of the tax, where
neither the plaintiff states nor the
United States is 2 named party in any of
the state actions nor have they sought
leave to intervene and the tax implicates
serious and important concerns of feder-
alism fully in accord with the purposes
and reach of the Supreme Court’s origi-
nal jurisdiction, and the fact that the tax
affects the United States’ interest in the
administration of the outer continental
shelf makes the case an appropriate one
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for the exercise of the Supreme Court’s

original jurisdiction under 28 USCS

§1251(bX2) permitting suits by the

United States against a state. (Rehn-

quist, J., dissented from this holding.)
[See annotation p 969, infraj

Supreme Court of the United States
§§ 54.5 — suits between states —
proper controversy

5. In order for an action between
states to constitute a proper controversy
under the United States Supreme

Court’s original jurisdiction, it must ap-

pear that the complaining state has suf-

fered a wrong through the action of the
other state, furnishing ground for judi-
cial redress, or is asserting a right
against the other state which is suscepti-
ble of judicial enforcement according to
the accepted principles of the common
law or equity systems of jurisprudence.

[See annotation p 969, infra]

Parties § 3 — standing to sue — con-
stitutional requirement

6. Standing to sue exists for federal
constitutional purposes if the injury al-
leged fairly can be traced to the chal-
lenged action of the defendant, and not
injury that results from the independent
action of some third party not before the
court.

Supreme Court of the United States
§§ 48, 59 — suits by states — nom-
inal or representative capacity

7. A state is not permitted to. enter a
controversy as a nominal party in order
to forward the claims of individual citi-
zens, but it may act as the representa-
tive or its citizens in original actions
before the United States Supreme Court
where the injury alleged affects the gen-
eral population of a state in a substan-
tial way. -

* . [See annotation p 965, infra]

Supreme Court of the United States
§ 4 — original jurisdiction — ap-
propriateness requirement

8. The United States Supreme Court’s
original jurisdiction should be exercised
sparingly; the congressional grant of ex-
clusive jurisdiction under 28 TUSCS
§ 1251(a) requires resort to the Supreme
Court’s obligatory jurisdiction only in
appropriate cases. ’ .

[See annotation p 969, infra
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Supreme Court of the United States
§ 54 — suits between state — ap-
propriateness of original jurisdic-
tion

9. The issue of the appropriateness of
the United States Supreme Court’s exer-
cise of jurisdiction in an original action

between states must be determined on a

case-by-case basis.

[See annotation p 969, infra]

Supreme Court of the United States

§68 — original jurisdiction —
suite by United States against
state :

10. While the United States. Supreme
Court does not have exclusive jurisdic-
tion in suits brought by the United
States against a state, the Supreme
Court may entertain such suits as origi-
nal actions in appropriate circumstances.

Supreme Court of the United States

§ 54 — suits between states —
original jurisdiction — effect of
Eleventk Amendment

11a, 11k. The United States Supreme
Court’s original jurisdiction is not af-
fected by the provisions of the Eleventh
Amendment, the Amendment only with-
holding federal judicial power in suits
against the state by citizens of another
state, or by citizens or subjects of any

" foreign state; an original action between

two states only violates the Eleventh
Amendment if the plaintiff state is actu-
ally suing to recover for injuries to spe-
cific citizens.

[See annotation p 969, infra]

Supreme Court of the United States
§ 42 — original jurisdiction — ap-
plicability of Tax Injunction Act

12a, 12b. The Tax Injunction Act 28
USCS §1341) is inapplicable in an origi-
nal action before the United States Su-

_ preme Court, the Act by its terms only
applying to injunctions issued by Federal

District Courts. .

[See annotation p 969, infra]

Supreme Court of the United States

§745 — intervention in original
action — state with standing to
sue '

13a, 13b. In an original action before
the United States Supreme Court by
several states against another state chal-
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lenging the validity of that state’s “first
use” tax imposed on certain uses of nat-
ural gas brought into the state, princi-
pally from the outer continental shelf, a
state whose allegations of injury are
identical to that of the original plaintiff
states has standing and should be per-
mitted to intervene.

Supreme Court of the United States
§74.5 - suit between states —
intervention by United States

142, 14b. In an original action before
the United States Supreme Ceurt
brought by several states against an-
other state challenging the validity of
that state's “first use” tax imposed on
certain uses of natural gas brought into
the state, principally from the outer con-
tinental shelf, the United States’ interest
in the operation of the Outer Continen-
tal Shelf Lands Act (43 USCS §§ 1331 et
seq.) and the Federal Energy Regulatory

Commission’s interest in the operation of

the Natural Gas Act (15 USCS §§ 727z et

seq.) -are sufficiently important to war-
rant their intervention as party piain-
tiffs. -

Supreme Court of the United States

§74.5 — suit between states —
intervention by pipeline compa-
nies

15a, 15b. In an original action before
the United States Supreme Ceurt
brought by several states against an-
other state challenging the validity of
that state’s “first use” tax impesed on
certain uses of natural gas brought into
the state, principally from the outer con-
tinental shelf, the Supreme Court will
grant the motion of pipeline companies

to intervene as plaintiffs, where the tax

is directly imposed on the owner of im-
ported gas and the pipelines most often
own the gas, the companies therefore
having a direct stake in the controversy.

States, Territories, and Possessions
§ 18 — supremacy clause — con-
flicting state and federal laws

16. Under the supremacy clause of the

United States Constitution (Art VI, cl 2),

all state provisions conflicting with the

constitution and laws of the United
States are without effect.

States, Territories, and Possessions
§ 18 — conflicting state and fed-
eral statutes ’

17. A state statute is void to the extent
it conflicts with.a federal statute if, for
example, compliance with both federal

and state regulations is a physical im-

possibility, or where the law stands as

an obstacle to the accomplishment and
execution of the full purposes and objec-
tives of Congress.

Statutes § 51 — invalidity of provision
of state statute — effect on entire
statute

18z, 18b. A finding by the United

States Supreme Court that a provision of

Louisiana’s “first use” tax impesed on

certain uses of natural gas brought into

the state principally from the outer con-
tinental shelf—declaring that the tax is
deemed a cost associated with uses made
by the owner in preparation of market-
ing of the gas and prohibiting allocation
of the cost to any party except the ulti-
mate consumer—is unconstitutional does
not render the entire tax act null and
void under another provision of the stat-

ute providing that in the event of a

“final and unappealable judicial deci-

sion” upholding the right of any owner

to “enforce a contract or agreement oth-
crwise rendered unenforceable” by the
provisions concerning cost allocations,
the entire act will be null and void, the
precise terms of the Louisiana statute

not being met despite the fact that a

finzl and unappealable determination of

the unconstitutionality of the provision
had been made, since a specific contrac-
tual provision was not involved in that

determination. .

Commerce §§ 237, 244, 246 — validity
of state tax

19. A state tax is not per se invalid
because it burdens interstate commerce
since interstate commerce may constitu-
tionally be made to pay its way; the
state’s right to tax interstate is limited,
and no state tax may be sustained unless
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the tax (1) has a substantial nexus with
the state, (2) is fairly apportioned, (3)
does not discriminate against interstate
commerce, and (4) is fairly reiated 7o the
services provided by the state.

Commerce § 242 — prohibition of dis-
criminatory state tax :
20. No state, consistent with the ccm
merce clause of the United States Con-
stitution (Art I, § 8, cl 3), may impose a
tax which discriminates against inter-
state commerce by providing a direct
commercial advantage to local business.

Commerce §50 — interstate com-
merce — flow of gas from outer
continental shelf

21. The flow of gas from wells on the
outer continental shelf, through process-
ing plants in a state, and through inter-
state pipelines to ultimate consumers in
over 30 states constitutes interstate com-
merce.

Commerce § 246 — tax and interstate
commerce — reasonable appor-
tionment

22a, 22b. To be valid, a tax on inter-
state commerce must be reasonably ap-
portioned to the value of the activities

68 L Ed 2d

occurring within the state upon which
the tax is imposed.

Commerce §50 — interstate com-
merce — gas crossing state line
23. Gas crossing a state line at any
stage of its movement to the ultimate
consumer is in interstate commerce dur-
ing the entire journey.

Commerce §§239, 242 — validity of
state tax — assessment — dis-
criminatory effect

94. Under commerce clause analysis, a
state tax must be assessed in light of its
actual effect considered in conjunction
with other provisions of a state’s tax
scheme, and in each case it is the duty of
the United States Supreme Court to de-
termine whether the statute under at-
tack, whatever its name may be, will in
its practical operation work discrimina-
tion against interstate commerce.

Commerce §242 — validity of state
tax — discrimination
25. The United States Supreme Court
need not know how unequal a state tax
is before concluding that it unconstitu-
tionally discriminates.

SYLLABUS BY REPORTER OF DECISIONS

In this original action, severzl Siates,
joined by the United States, the Federal
Energy Regulatory Commissicn (FERC),
and a number of pipeline cumpanies,
challenge the constitutionality of Louisi-
ana’s tax on the “first use” of any natu-
ral gas brought into Louisiana which
was not previously subjected to taxation
by another State or the United States.
The primary effect of the tax, which is
imposed on pipeline companies, is on gas
produced in the federal Outer Continen-
tal Shelf (OCS) and then piped to pro-
cessing plants in Louisiana and, for the
most part, eventually sold to out-of-state
consumers. The first-use tax statute

(Act), as well as provisions of other Loui-

siana statutes, provides a number of ex-
emptions from and credits for the tax
whereby Louisiana consumers of OCS
gas for the most part are nct burdened

by the tax, but it uniformly applies to
gas moving out of the State. Section
47:1303C of the Act declares that “the
tax shall be deemed a cost associated
with uses made by the owner in prepara-
tion of marketing of the natural gas,”
and prohibits any attempt to allocate the
cost of the tax to any party except the
ultimate consumer. A Special Master
tiled reports, including one recommend-
ing that Louisiana’s motion to dismiss on
jurisdictional grounds be denied, and
that the plaintiff States’ motion for judg-
ment on the pleadings be denied and
further evidentiary hearings be con-
ducted. Exceptions were filed to the re-
ports. )

Held:

1. Louisiana’s exceptions to the Special
Master’s recommendation that the mo-
tion to dismiss be denied are rejected.
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(a) Louisiana’s First-Use Tax, while
imposed on the pipelines, is passed on to
the ultimate consumer. Thus the plain-
tiff States, as major purchasers of natu-
ral gas whose cost has increased as a
direct result of imposition of the tax, are
directly affected in a “substantial and
real” way so as to justify the exercise of
this Court’s original jurisdiction under
Art TII, §2, cl 2, of the Constitution,
which provides for such jurisdiction over
cases in which a “State shall be a Par-
ty,” and 28 USC § 1251(a) (1976 ed, Supp
IID [28 USCS § 1251(a)], which provides
that this Court shall have “original and
exclusive jurisdiction of all controversies
between two or more States.” Jurisdic-
tion is also supported by the plaintiff
States’ interests as parens patriae, act-
ing to protect their citizens from sub-
stantial economic injury presented by
imposition of the First-Use Tax. Pennsyl-
vania v West Virginia, 262 US 553, 67 L
Ed 1117, 43 S Ct 658, 1 Ohio L Abs 627,
32 ALR 300.

(b) This case is an appropriate one for
the exercise of this Court’s exclusive
jurisdiction under § 1251(a), even though
state-court actions are pending in Louisi-
ana in which the constitutional issues
raised here are presented. Neither the
plaintiff States, the United States, nor
the FERC is a2 named party in any of the
state actions. and they have not sought
to intervene therein. Louisiana’s tax,
affecting millions of consumers in over
30 States, implicates serious and impor-
tant concerns of federalism fully in ac-
cord with the purposes and reach of this
Court’s original jurisdiction. The exer-
cise of original jurisdiction is also justi-
fied because the tax affects the United
States’ interests in the administration of
the OCS area and the case is therefore
an appropriate one for the exercise of
this Court’s nonexclusive original juris-
diction, under 28 USC § 1251(b)2) (1976
ed, Supp III) [28 USCS §1251(b)2)], of
suits brought by the United States
against a State. Arizona v New Mexico,
425 US 794, 48 L Ed 2d 376, 96 S Ct
1845, distinguished.

2. Plaintiffs’ exceptions to the Special
Master’s recommendation that judgment

on the pleadings be denied pending fur-
ther evidentiary hearings, are sustained.

(a) Section 47:1303C of the Louisiana
Act violates the Supremacy Clause. Un-
der the Natural Gas Act, determining
pipeline and producer costs is the task of
the FERC in the first instance, subject to
judicial review. In exercising its author-
ity to regulate the determination of the
proper allocation of costs associated with
the interstate sale of natural gas to con-
sumers, the FERC normally allocates
part of the processing costs between
marketable hydrocarbons extracted in
the course of processing and the “dried”
gas, insisting that the owners of the -
hydrocarbohs bear a fair share of the
expense associated with processing
rather than passing all of the costs on to
the gas consumers. However, §47:1303C
provides that the amount of the Louisi-
ana tax is a cost associated with uses
made by the owner in preparation of
marketing the natural gas and forecioses
the owner from seeking reimbursement
for payment of the tax from any thirg
party other than a purchaser of the gas,
even though the third party may be the
owner of marketable hydrocarbuns ex-
tracted from processing. Thus the Loaisi-
ana statute is inconsistent with the fed-
eral scheme and must give way. Cf.
Northern Natural Gas Co. v State Corpo-
ration Comm’n of Kansas, 372 US 84, 9
L Ed 24 601, 83 S Ct 646.

() The First-use Tax is unconstitu-
tional under the Commerce Clause. The
flow of gas from OCS wells. through
processing plants in Louisiana, and
through interstate pipelines to the ulli-
mate consumers in over 30 States, con-
stitutes interstate commerce and, even
though “interrupted” by certain events
in Louisiana, is a continual flow of gas in
interstate commerce. The tax impermis-
sibly discriminates against interstate
commerce in favor of local interests as
the necessary result of various tax cred-
its and exclusions provided in the Act
and other Louisiana statutes whereby
Louisiana consumers of OCS gas are
substantially protected against the im-
pact of the tax, whereas OCS gas moving
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out of the State is burdened with the
tax. Nor can the tax be justified as a
“compensatory”’ tax, compensating for
the effect of the State’s severance tax on
local production of natural gas, since
Louisiana has no sovereign interest in
being compensated for the severance of
resources from the federally owned 0CS

land.
Exceptions to Special Master’s report

68 L Ed 2d

sustained in part and overruled in part.

White, J., delivered the opinion of the
Court, in which Burger, C. J., and Bren-
nan, Stewart, Marshall, Blackmun, and
Stevens, JJ., joined. Burger, C. J., filed a
concurring opinion. Rehnquist, J., filed a
dissenting opinion. Powell, J., took no
part in the consideration or decision of
the case.

APPEARANCES OF COUNSEL

Stephen H. Sachs argued the cause for plaintiff States.
Stuart A. Smith argued the cause for the United States.
Frank J. Peragine argued the cause for the intervenor Pipeline

Companies.

Eugene Gressman and Robert G. Pugh argued the cause for

the defendant.
Briefs of Counsel, p 967, infra.

OPINION OF THE COURT

451 US 728]

Justice White delivered the opin-
ion of the Court.

[1a, 2a] In this original action,
several States, joined by the United
States and a number of pipeline
companies, challenge the constitu-
tionality of Louisiana’s “First-Use
Tax” imposed on certain uses of nat-
ural gas Dbrought into Louisiana,
principally from the Quter Continen-
tal Shelf (OCS), as violative of the
Supremacy Clause and’ the Com-
merce Clause of the United States
Constitution.

I

The lands beneath the Gulf of

Mexico have large reserves of oil

and natural gas. Initially, these re-
serves could not be developed due to
technological difficulties associated
with offshore drilling. In 1938, the
first drilling rig was constructed off
the coast of Louisiana, and with the
advent of new technologies, s
[451 US 729]
oftfshore
drilling has become commonplace.!
Exploration and development of the
Continental Shelf in the Gulf of
“Mexico have become large industries
providing a substantial percentage of
the natural gas used in this cour-
try.2 Most of the gas being extracted
from the lands underlying the Gulf
is piped to refining plants located in

1. The earliest offshore oil production oc-
curred in 1896 off the coast of California. The
early ventures were extensions of onshore
drilling projects. U.S. Dept. of Interior, Min-
eral Resource Management of the Quter Con-
tinental Shelf, Geological Survey Circular
720, p 2 (1975). The first offshore well drilled
from a mobile platform, the dominant tech-
nology used today, located out of sight from
land was drilled 12 miles from the Louisiana
coast in 1947. Thid. In its proffer of evidence,
the State of Louisiana estimated that there
exist over 13,000 wells operating in OCS lands
in the Gulf of Mexico. See Proffer of Proof of
Louisiana to Special Master 8. According to
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one source, 948 offshore wells were drilled of
the coast of Louisiana in 1978. Braunstein &
Allen, Developments in Louisiana Gulf Coast
Offshore in 1978, 63 AAPG Bull 1310 {Aug.

1979).

2. In 1970, South Louisiana, an area includ-
ing both the onshore and offshore area adje-
cent to Louisiana, was responsible for the
production of approximately 33% of domestic
natural gas production. See Federal Power
Comm’'n, Bureau of Natural Gas, National
Gas Supply and Demand, 1971-1990, Staff
Rep No. 2, pp 20-22 (1972); J. Schanz & H.
Frank, Natural Gas in the Future National
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coastal portions of Louisiana where
the gas is “dried”—the liquefiable
hydrocarbons gathered and removed
—on its way to ultimate distribution
to consumers in over 30 States. It is
estimated that 98% of the OCS gas
processed in Louisiana is eventually
sold to out-of-state consumers with

the 2% remainder consumed
{451 US 730]

, within

Louisiana.? The contractual arrange-
ments between a producer of gas
and the pipeline companies vary.
Most often, the producer sells the
gas to the pipeline companies at the
wellhead, although the producer
may retain an interest in any ex-
tractable components. Some produc-
ers, however, retain full ownership
rights and simply pay a flat fee for
the use of the pipeline companies’
facilities.*

The ownership and control of
 these large reserves of natural gas
have been much disputed. In United
States v Louisiana, 339 US 699, 94 L
Ed 1216, 70 S Ct 914 (1950), the
Court applied the principle of its
holding in United States v Califor-
nia, 332 US 19, 91 L Ed 1889, 67 S
Ct 1658 (1947)—that the United
States possesses paramount rights to
lands beneath the Pacific Ocean sea-
ward of California’s low-water mark

—1t0 the offshore areas adjacent to
Louisiana. In 1953, Congress passed
the Submerged Lands Act, 43 USC
§§ 1301-1315 [43 USCS §§1301-
1315], ceding any federal interest in
the lands within three miles of the
coast, while confirming the Federal
Government’s interest in the area
seaward of the 8-mile limit.’ See
United States v Louisiana, 363 US 1,
4 L Ed 24 1025, 80 S Ct 961 (1960);
United States v Maine, 4206 US 515,
521-526, 43 L Ed 2d 363, 95 S Ct
1155 (1978). In the same year, Con-
gress passed the cuter Continental
Shelf Lands Act, 43 USC §§1331-
1343 [43 USCS §§ 1331-13431 (OCS
Act), which declared that the “sub-
soil and seabed of the Outer Conti-
nental Shelf appertain to the United
States and are subject to its jurisdic-
tion, control, and power of disposi-
tion . . . .” §1332. The OCS Act also

established procedures for federal

leasing of OCS iand to develop
mineral resources. While the pas-
sage of these Acts established the
{451 US 731]
respective legal interests of the par-
ties, there has been extensive litiga-
tion to estaplish the legal boundaries
of the federal OCS comain. See gen-
erally United States v Louisiana,
446 US 253, 252-260, 64 L Ed 2d
196, 100 S Ct 1618 (1980) (detailing

Energy Pattern, in Regulation of the Natural
Gas Producing Industry 18-19 (K. Brown ed
1972). As of 1973, over 25 trillion cubic feet of
natural gas had been produced from Louisi-
ana’s offshore lands, with approximately 77%
coming from federal OCS areas. Geological
Survey Circular 720, supra, at 28 (Table 13).
It has been estimated that the present re-
serves in the offshore area adjacent to the
Gulf States is approximately 38 trillion cubic
feet of gas. J. Hewitt, J. Knipmeyer, & E.
Schluntz, Estimated Oil and Gas Reserves,
Gulf of Mexico Outer Continental Shelf II (U.
S. Dept. of Interior, Geological Survey, Dec.
31, 1979). .

3. See Proffer of Proof of Louisiana to Spe-
cial Master 21 (Fact No. 43).

4. See id., at 11-13 (Facts No. 19-22}.

5. Representatives from the State of Louisi-
ana, as well as from other Gulf States, ap-
peared before Congress in support of a mea-
sure to provide the States with a share of any
income from that part ef the Outer Continen-
tal Shelf aburtting their respective States. See
Hearings on S 1901 before the Senate Com-
mittee on Interior and Insular Affairs, 83d
Cong, 1st Sess, 185-188, 121-193, 265-266
(1953).
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the history of the “long-continuing
and sometimes strained controversy”’
between the United States and Loui-
siana concerning the OCS lands).

In 1978, the Louisiana Legislature
enacted a tax of seven cents per
thousand cubic feet of natural gas®
on the “first use” of any gas im-
ported into Louisiana which was not
previously subjected to taxation by
another State or the United States.
La Rev Stat Ann §§ 47:1301-47:1307
(West Supp 1981) (Act). The Tax
imposed is precisely equal to the
severance tax the State imposes on
Louisiana gas producers. The Tax is
owed by the owner of the gas at the
time the first taxable “use” occurs
within Louisiana. §1305B. About
859, of the OCS gas brought ashore
is owned by the pipeline companies,
the rest by the producers. Since
most States impose their own sever-
ance tax, it is acknowledged that the
primary effect of the First-Use Tax
will be on gas produced in the fed-
eral OCS area and then piped to
processing plants located within
Louisiana. It has been estimated

68 L Ed 2d

that Louisiana would receive at least
S150 million in annual receipts from
the First-Use Tax.?

[451 US 732] .
The stated purpose of the First-
Use Tax was to reimburse the people
of Louisiana for damages to the
State’s waterbottoms, barrier is-
lands, and coastal areas resulting
from the intreduction of natural gas
into Louisiana from areas not sub-
ject to state taxes as well as to com-
pensate for the costs incurred by the
State in protecting those resources.
§ 1301C. Moreover, the Tax was de-
signed to equalize competition be-
tween gas produced in Louisiana and
subject to the state severance tax of
seven cents per thousand cubic feet,
and gas produced elsewhere not sub-
ject to a severance tax such as OCS
gas. §1301A. The Act specified a
number of different uses justifying
imposition of the First-Use Tax in-
cluding sale, processing, transgorta—
tion, use in manufacturing, treat-
ment, or “other ascertainable action
at a point within the state.”
§ 1302(8).8

6. A thousand cubic feet of gas was defined,

as is commonplace in the industry, as that
amount of gas which occupies that volume at
a temperature of 60 degrees Fahrenheit and
15.025 pounds per square inch of pressure
absolute. La Rev Stat Ann § 47:1303(B) (West
Supp 1981).

7. Estimates of the annual revenues from
the First-Use Tax have varied. The plaintiff
States and the United States estimated the
annual receipts to be $225 million, while the
pipeline companies suggested $275 million.
See also, Note, The Louisiana First-Use Tax:
Does It Violate the Commerce Clause?, 53
Tulane L Rev 1474 (1979) (5170 million);
First-Use Tax, 31 La Coastal L Rep No. 31
(Oct. 1978) ($185 million in first year).

Part 11 of the First-Use Tax. Act created the
First-Use Trust Fund. Receipts of the Tax
were to be placed in the fund and expended in
accordance with the terms of the Act. La Rev
Stat Ann § 47:1851 (West Supp 1981 Specifi-
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cally, the Act provided that 75% of the pro-

ceeds would go towards retirement of the
general debt of the State. §1351A(2). Also
259, of the proceeds were to be deposited in a
Barrier Islands Conssrvation Account to be
used to fund cepital improvements for proj-
ects designed to ‘conserve, preserve, and
maintain the barrier islands, reefs, and shores
of the coastline of Louisiana.” § 1351A(3).

8. A taxable “use” was defined as:
“the sale; the iransportation in the state to
the point of delivery at the inlet of any pro-
cessing plant; the transportation in the state
of unprocessed natural gas to the point of
delivery at the inlet of any measurement or
storage facility; transfer of possession or relin-
quishment of contro! at a delivery point in
the state; processing for the extraction of
liquefiable comnponent products or waste mate-
rials; use in manufacturing; treatment; or
other ascertainable action at 2 point within
the state.” 47 La Rev Stat § 1302(8).
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The Act itself, as well as provi-
sions found elsewhere in the state
statutes, provided a number of ex-
emptions from and credits for the
First-Use Tax. The severance tax
credit provided that any taxpayer
subject to the First-Use Tax was
entitled to a direct tax credit on any
Louisiana severance tax owed in
connection with the extraction of
natural resources within the State.
La Rev Stat Ann §47: 647 (West

Supp
[451 US 733]

1981).% Second,
municipal or state-regulated electric
generating plants and natural gas
distributing services located within
Louisiana, as well as any direct pur-
chaser of gas used for consumption
directly by that purchaser, were pro-
vided tax credits on other Louisiana
taxes upon a showing that “fuel
costs for electricity generation or
natural gas distribution or consump-
tion have increased as a direct result
of increases in transportationn and
marketing costs of natural gas deliv-
ered from the federal domain of the
outer continental shelf . . . ,” which
implicitly includes any increases re-
sulting from the First-Use Tax. La
Rev Stat Ann §47:11B (West Supp
1981).%° Furthermore, imported natu-
ral gas used for drilling oil or gas
within the State was exempted from
the First-Use Tax. 47 La Rev Stat

§ 1303A. Thus, Louisiana consumers
of OCS gas for the most part are not
burdened by the Tax, but it does
wniformly apply to gas moving out of
the State. The Act also purported to
establish the legal effect of the Tax
in terms of defining the proper allo-
cation of the Tax among
[451 US 734}

potentially
liable parties. Specifically, the Act
declared that the “tax shail be
deemed a2 cost associated with uses
made by the owner in preparation of
marketing of the mnatural gas.”
§1303C. Any contract which at-
tempted to allocate the cost of the
Tax to any party except the ultimate
consumer was declared to" be
“against public policy and unen-
forceable to that extent.” Ibid.

On- March 29, 1979, eight States
Aled a motion for leave to file a
complaint under this Court’s origi-
nal jurisdiction pursuant to Art 111,
82, of the Constitution. The com-
plaint sought a declaratory judg-
ment that the First-Use Tax was
unconstitutional under: (1) the Com-
merce Clause, Art I, §8, cl 3; (2) the
Supremacy Clause, Art Vi, cl 2; 3)
the Import-Export Clause, Art I,
§10, ¢l 2; (4) the Impairment of
Contracts Clause, Art I, §10, cl 2;
and (5) the Equal Protection Clause
of the Fourteenth Amendment. The

9. The Severance Tax Credit bill was passed
at the same time as the First-Use Tax, and
provides as follows:

“A. (1) Every taxpayer liable for and remit-
ting taxes levied and collected pursuant to
[the First-Use Tax] and each taxpayer who
bears such taxes as a direct resuit of contrac-
tual terms or agreements applied in disregard
of RS 47:1303(C), shall be allowed a direct tax
credit, at any time following payment of such
tax, but, not in excess of the amount which
must be borne by such taxpayer, against sev-
erance taxes owed by such taxpayer to the
state, the amount of which credit shall not
exceed the amount of severance taxes for

which such taxpayer is liable to the state as a
Girect consequence of the privilege of severing
natural resources from the surface of the soil
or water of the state.”

The tax credit also assigns the order in which
the credit shall be applied depending on the
type of severance credit paid. The credit is
Arst applied to oil severance taxes and lists in
descending order the other resources subject
to severance tax credit. §647A(2). The tax
credit does not affect any severance taxes
assessed by the local parishes. § 647C.

10. The statutory provision exempts from
the tax credit provision any increases in well-
head price attributable to inflation
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plaintiff States also sought injunc-
tive relief against the State or its
agents collecting the Tax with re-
spect to any gas in interstate comi-
merce as well as a refund of taxes
already collected. We granted plain-
tiffs’ motion for leave to file on June
18, 1979. 442 US 937, 61 L Ed 2d
307, 99 S Ct 2876. Subsequently, as
is usual, we appointed a Speacial
Master to facilitate handling of the
suit. 445 US 913, 63 L Ed 24 597,
100 S Ct 1271 (1980). To date, the
Special Master has issued two re-
ports. In the first report, dated May
14, 1980, the Special Master recom-
mended that the Court approve the
motions of New Jersey, the United
States, the Federal Energy Regule-
tory Commission (FERC), and 17
pipeline companies to intervene ‘as
plaintiffs. The Master’s second re-
port was issued on September 15,
1980, and essentially made two rec-
ommendations. First, the Master rec-
ommended that we deny Louisiana’s
motion to dismiss and reject the sub-
missions that the plaintiff States had
no standing to bring the action and
that the case was not an appropriate
one for the exercise of our criginal
jurisdiction. Second, on the plaintiff
States’ motion for judgment on the
pleadings on the grounds that the
Tax was unconstitutional on its face,
the Special Master, while recogniz-
ing
- [451 US 735]

that the statute was constitu-
tionally suspect in certain respects,
recommended that the motion be
denied and that further evidentiary
hearings be conducted. We heard
oral argument on the exceptions
filed to the reports.

II

[3a, 4a] Initially, we must resolve
Louisiana’s contention, rejected by
the Special Master, that the case

588

68 L Ed 2d

should be dismissed. In support of its
motion, Louisiana presents two prin-
cipal arguments. First, Louisiana
contends that the plaintiff States
lack standing to bring the suit under
the Court’s original jurisdiction. Sec-
ond, Louisiana argues that even if
the bare requirements for exercise of
our original jurisdiction have been
met, this case is not an appropriate
one to entertain here because of cer-
tain pending state-court actions in
Louisiana in which the constitu-
tional issues sought to be presented
meay be addressed. See Arizona v
New Mexico, 425 US 794, 797, 48 L
Ed 2d 376, 96 S Ct 1845 (1976). See
also Ohio v Wyandotte Chemicals
Corp., 401 US 493, 501, 28 L Ed 2d
256, 91 S Ct 1005, 57 Ohio Ops 2d
351 (1971). We agree with the Spe-
cial Master that both contentions
should be rejected.

A T
1

[3b, 51 The Constitution provides
for this Court’s original jurisdiction
over cases in which a “State shall be
2 Party” Art I, § 2, cl 2. Congress
has in turn provided that the Su-
preme Court shall have “original
and exclusive jurisdiction of 21l con-
troversies between two or Imore
States.” 28 USC §1251(a) (1976 ed,
Supp II) [28 USCS §1251(a)]. In
order to constitute a proper ‘“contro-
versy’ under our original jurisdic-
tion, “it must appear that the com-
plaining State has suffered a wrong
through the action of the other
State, furnishing ground for judicial
redress, or is asserting a right
against the other State which is sus-
ceptible of judicial enforcement ac-
cording to the accepted principles of

the common law or equity systems of
[451 US 736]

jurisprudence.” Massachusetts v
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Missouri, 308 US 1, 15, 84 L Ed 3, 60
S Ct 35 (1939). See New York v
Illinois, 274 US 488, 480, 71 L Ed
1164, 47 S Ct 661 (1927); Texas v
Florida, 306 US 398, 405, 83 L Ed
817, 58 S Ct 563, 121 ALR 1179
(1939).

[6] Louisiana asserts that this case
should be dismissed for want of
standing because the Tax is imposed
on the pipeline companies and not
directly on ihe uitimate consumers.
Under its view, the alleged interests
of the piaintiff States de not fall
within the type of “sovereignty” con-
cerns justifying exercise of our origi-
nal jurisdiction. Standing to sue,
however, exists for constitutional
purposes if the injury alleged “fairly
can be traced to the challenged ac-
tion of the defendant, and not injury
that resulits frcm the independent
action of some third party not before
the court.” Simon v Eastern Ken-

tucky Welfare Rights Organization, -

426 US 25, 41-42. 48 L Ed 2d 450, 96
S Ct 1217 (1976). See Duke Power
Co. v Caroline Environmental Study
Group, Inc., 438 US 59, 72-81, 57 L
Ed 2d 595, 98 S Ct 2620 (1978). This
is clearly the case here. The plaintiff

- clear that the plaintiff States, as

States are substantial consumers of
natural gas.* The First-Use Tax,
while imposed on the pipeline com-
panies, is clearly intended to be
passed on to the ultimate consumer.
Indeed, the statute forbids the Tax
from being passed on or back to any
third party other than the purchaser
of the gas and explicitly directs that
it should be considered as a cost of
preparing the gas for market. La Rev
Stat Ann §47:1303(c) (West Supp °
[451 US 737}
1981). In fact, the pipeline companies,
with the approval of the FERC,
have passed on the cost of the First-
Use Tax to their customers. See Lou-
isiana First-Use Tax in Pipeline
Rate Cases, Docket No. RM78-23,
Order No. 10, 43 Fed Reg 45553
(1978).3% Thus, the Special Master
properly determined that “glthough
the tax is collected from the pipe-
lines, it is really a burden on con-
sumers.” Second Report, at 12. It is

major purchasers of natural gas
whose cost has increased as a direct
result of Louisiana’s imposition of
the First-Use Tax, are directly af-
fected in a “substantial and real”

11. See generzlly New York v New Jersey,
256 US 298, 309, 65 L Ed 937, 41 S Ct 492
(1921) ("Before this court can be moved to
exercise its extraordinary power under the
Constitution to control the ccnduct of one
State at the suit of another, the threatened
invasion of rights must be of serious magni-
tude and it must be established by clear and
convincing evidence”).

12. As alleged in the complaint, the annual
increase in natural gas costs directly associ-
ated with the First-Use Tax with respect to
each of the plaintiff States is as follows: Mary-
land ($60,000); New York ($300,000); Massa-
chusetts ($25,000); Rhode Island ($25,000); IlL-
nois ($270,000); Indiana ($70,000); Michigan
(8650,000); Wisconsin ($70,000); New Jersey
(820,000). See Compiaint, at 12-16. Total di-
rect injuries to the plaintiff States was esti-
mated to be $1.5 million, and injury to the

citizen consumers was estimated at 3120 mil-
lion. Id,, at 16.

13. In approving the pass-through, the
FERC did not accept the constitutionality of
the First-Use Tax; FERC has consistently
taken the position that the Tax is unconstitu-
tional. Moreover, approval of the pass-
through was expressly conditioned on the
pipeline companies’ taking legal action to
determine the legality of the Tax, and to
provide for refund to the customers should it
be declared unconstitutional. Administrative
proceedings before the FERC are continuing,
and the agency has issued an order to show
cause why the gas producers should not be
required to pay the portion of the First-Use .
Tax relating to liquid or liguefiable hydrocar-
bons transported with or extracted from the
gas subject to the Tax.
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way so as to justify their exercise of
this Court’s original jurisdiction.

2

[3c, 7] Jurisdiction is also sup-
ported by the States’ interest as pa-
rens patrize. A State is not permit-
ted to enter a controversy as a nomi-
nal party in order to forward the
claims of individual citizens. See
Oklahoma ex rel. Johnson v Cook,
304 US 387, 82 L Ed 1416, 58 S Ct
954 (1938); New Hampshire v Louisi-
ana, 108 US 76, 27 L Ed 656, 2 S Ct
176 (1883). But it may act as the
representative cf its citizens in origi-
nal actions where the injury alleged
affects the general population of a
State in a substantial way. See, e.g.,
Missouri v Illinois, 18C US 208, 45 L
Ed 497, 21 S Ct 331 (1901); Kansas v
Coloradoe, 185 US 125, 46 L Ed 838,
22 S Ct 552 (1902); Georgia v Ten-
nessee Copper Co. 206 US 230, 51 L
Ed 1038, 27 S Ct 618 (1907). See
generally Note, The Original Juris-
diction of the United States Su-
preme Court, 11 Stan L

[451 US 738]

Rev 665,
671-678 {1959). Cf. Hawaii v Stan-
dard Oil Ce. 405 US 251, 257-259, 31
L Ed 24 184, 92 S Ct 885 (1972) (the
Court has recognized the right of a
State to sue as parens patriae “to
prevent or repair harm to its ‘quasi-
sovereign’ interests” in original ju-
risdiction suits).

In this resbect, this case is func-
tionally indistinguishable from

Pennsylvania v West Virginia, 262 -

US 553,67 L E4 1117, 43 S Ct 658, 1
Ohio L Abs 627, 32 ALR 300 (1823),
in which the Court entertained a
suit brought by one State against
another. In that case, West Virginia,
then the leading producer of natural

590
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68 L Ed 2d

gas, required gas producers in the
State to meet the needs of all local
customers before shipping any gas
interstate. Ohio and Pennsylvania
moved for leave to file a complaint
under the Court’s original jurisdic-

tion claiming that the statute vio- .

lated the Commerce Clause in that
the statute would have the effect of
cutting off supplies of natural gas to
those States. Both States claimed to
be protecting a twofold interest—
“one as the proprietor of various
public institutions and schools whose
supply of gas will be largely cur-
tailed or cut off by the threatened
interference with the interstate cur-
rent, and the other as the represen-
tative of the consuming public whose
supply will be similarly affected.”
The Court granted leave to file find-
ing both interests to be substantial.
With respect to representing the in-
terests of its citizens the Court
stated: ) : :

“The private consumers in each
" State not only include most of the
inhabitants of many urban com-

munities but constitute a substan-

tial portion of the State’s popula-
tion. Their health, comfort and
welfare are seriously jeopardized
by the threatened withdrawal of
the gas from the interstate
stream. This is a matter of grave
public concern in which the State,
as the representative of the public,
has an interest apart from that of
the individuals affected. It is not
merely a remote or ethical inter-
est but one which is immediate
and recognized by law.” Id., at
592, 67 L Ed 1117, 43 S Ct 658, 1

Ohio L Abs 627, 32 ALR 300.
- [451US739] -

Pennsylvania v West Virginia coun-
sels that we should not dismiss this
action. Plaintiff States have alleged
substantial and serious injury to
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their proprietary interests as con-
sumers of natural gas as a direct
result of the allegedly unconstitu-
tional actions of Louisiana. This di-
rect injury is also supported by the
tates’ interest in protecting its citi-
zens from substantial economic in-
jury presented by imposition of the
First-Use Tax. Nor does the inci-
dence of the Tax fall on a small
group of citizens who are likely to
chalienge the Tax directly. Rather, a
great many citizens in each of the
plaintiff States are themselves con-

sumers of natural gas and are faced

with increased costs aggregating mil-

licns of dollars per year. As the

Special Master observed, individual
comsumers cannot be expected to liti-
gate the validity of the First-Use
Tax given that the amounts paid by
each consumer are likely to be rela-
tively small. Moreover, because the
consumers are not directly responsi-
ble to Louisiana for payment of the
taxes, they of course are foreclosed
from suing for a refund in Louisi-
ara’s courts. In such circumstances,
exercise of our original jurisdiction
is proper.

B

[4b, 8] With respect to Louisiana’s
second argument, it is true that we
have construed the congressional
grant of exclusive jurisdiction under
§ 1251(a) as requiring resort to our
obligatory jurisdiction only in “ap-
propriate cases.” Illinois v City of
Milwaukee, 406 US 91, 93, 31 L Ed

2d 712, 92 S Ct 1385 (1972); Arizona
v New Mexico, 425 US, at 798-797,
48 L Ed 2d 376, 96 S Ct 1845. This
view is consistent with the general
observation that the Court’s original
jurisdiction should be exercised
“sparingly.” United States v Nevada,
412 US 534, 538, 37 L Ed 2d 132, 93
S Ct 2763 (1978). See Ohio v Wyan-
dotte Chemicals Corp. 401 US, at
501, 28 L Ed 2d 256, 91 S Ct 1005,
57 Ohio Ops 2d 351; Massachusetts v
Missouri, 308 US, at 18-20, 84 L Ed
3, 60 S Ct 39.% In City of Milwaukee,

we noted that what is
[451 US 740]

“appropriate” involves not
only “the seriousness and dignity of
the claim,” but also “the availability
of another forum where there is ju-
risdiction over the named parties,
where the issues tendered majy be
litigated, and where appropriate re-
lief may be had.” 406 US, at 93,31 L
Ed 2d 712, 92 S Ct 1385. Louisiana
urges that presently pending state
lawsuits raising the identical consti-
tutional issues presented here consti-
tute sufficient reason to forgo the
exercise of our original jurisdiction.

There have been filed in various
lower courts several suits challeng-
ing the constitutionality of the First-
Use Tax. The first suit was brought
by Louisiana in state court seeking a
declaratory judgment that the First-
Use Tax is constitutional. Edwards v
Transcontinental Gas Pipe - Line
Corp., No. 216,867 (19th Judicial
Dist., East Baton Rouge Parish).
Among the named defendants

14. In Ohio v Wyandotte Chemicals Corp.,
401 US, at 497, 26 L Ed 2d 256, 91 S Ct 1005,
57 Ohio Ops 2d 351, the Court noted that “lals
our social system has grown more complex,
the States have increasingly become en-
meshed in a multitude of disputes with per-
sons living outside their borders. Consider, for
example, the frequency with which States and

nonresidents clash over the application of
state laws concerning taxes, motor vehicles,
decedents’ estates, business torts, government
contracts, and so forth. It would, indeed, be
anomalous were this Court to be held out as a
potential principal forum for settling such
controversies.”
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were all of the pipeline companies
doing business in the State. The
pipeline companies sought to have
the Tax declared unconstitutional.’®
Other lawsuits were filed in state
court seeking a refund of taxes paid
under protest. Southern Natural Gas
Co. v McNamara, No. 225,533 (19th
Judicial District, East Baton Rouge
Parish). These refund actions were
filed after this Court granted plain-
tiff States’ motion for leave to file
their complaint.®
1451 US 741]

Since
under Louistana law there is no pro-
vision for interim injunctive relief,
the pipeline companies were re-
quired to pay the tax. The receipts
have been put in an escrow account
subject to refund with interest paid
on the account at the rate of 6%.
Neither the plaintiff States, the
United States, nor the FERC is a
named party in any of the state
actions nor have they filed leave to
intervene, although Louisiana repre-
sented at oral argument that such a
raotion would not be opposed.’” The
final suit was commenced by the
FERC against various state officials

68 L Ed 2d

seeking to enjoin enforcement of the
First-Use Tax on constitutional
grounds. FERC v McNamara, No.
CA 78-384 (MD La). That action is
presently stayed.

In City of Milwaukee, on which
Louisiana relies, the proposed suit
by Illinois against four municipali-
ties did not fall within our exclusive
grant of original jurisdiction because

political subdivisions of the State -

could not be considered as a State
for purposes of 28 USC §1251(a)
(1976 ed, Supp I [28 TUSCS
§ 1251(a)] 406 US, at 94-98, 31 L Ed
2d 712, 92 S Ct 1385. Similarly, the
decision in Wyandotte Chemicals did
not involve § 1251(a), since it was a
suit between a State and citizens of
another State and so did not fall
under our exclusive jurisdiction.

Louisiana also relies,
[451 US 742]

thow-
ever, on Arizona v New Mexico for
an example of a case where we de-
termined not to exercise our exclu-
sive jurisdiction in a case between
States because the matter was “in-
appropriate” for determination.”®

15. The pipeline companies removed the
case to federal court. Louisiana’s motion to
remand was granted, essentially on the
ground that the intervention of the Federal
District Court would be contrary to the provi-
sions of the Tax Injunction Act, 28 USC
§ 1341 [28 USCS § 1341]. Edwards v Transcon-
tinental Gas Pipe Line Corp. 464 F Supp 654
(MD La 1979).

16. By granting plaintiffs’ motions for leave
to file, we rejected Louisiana’s motions that
the case should be dismissed. Moreover, when
we referred the case to the Special Master we
expressly referred to him all pending motions
except for Louisiana’s motion to dismiss. See
445 US 913, 63 L Ed 23 597, 100 S Ct 1271
(1980). Usually, when we decline to exercise
our criginal jurisdiction, we do so by denying
the motion for leave to file. See Arizona v
New Mexico, 425 US 794, 48 L Ed 2d 376, 96
S Ct 1845 (1976). Although it is arguable that
the Special Master was not empowered to
consider Louisiana’s motion since we did not

592

refer the question to him, we nonetheless rely
on his report in light of the fact that we must
consider Louisiana’s motion to dismiss on the
merits in any event, and because the matter
went forward before the Special Master on
the assumption that the motion to dismiss
had been referred. Accordingly, we now see
no reason not to acquiesce in the Special
Master’s views that the issues were properly
before him. : :

17. See Tr of Oral Arg 55-58. It is acknowl-
edged that but for the “invitation” there ex-
ists no procedural mechanism in Louisiana
for the plaintiff States or the United States to
be made parties to the state refund suit.

18. In Pennsylvania v New Jersey, 426 us
660, 49 L Ed 2d 124, 96 S Ct 2333 (1976), we
denied leave to file to a number of States
challenging commuter income tax provisions
adopted by certain other States. That case,
however, clearly has no applicability to the
present action. In Pennsylvania, the only rea-
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In that case, we denied Arizona’s
motion for leave to file a complaint
against New Mexico. Arizona was
suing to challenge New Mexico’s
electrical energy Tax which imposed
a net kilowatt hour tax on any elec-
tric utility generating electricity in
New Mexico. Arizona sought a de-
claratory judgment that the tax con-
stituted, inter alia, an unconstitu-
tional discrimination against inter-
state commerce. Arizona brought the
suit in its proprietary capacity as a
consumer of electricity generated in
New Mexico and as parens patriae
for its citizens. Arizona further al-
leged that it had no other forum in
which to vindicate its interests. New
Mexico asserted that the three Ari-
zona utilities affected by the statute
had chosen not to pay the tax and
instead had jointly filed suit in state
court seeking a declaratory judg-
ment that the tax was unconstitu-
tional. This Court held that “[i]n the
circumstances of this case, we are
persuaded that the pending state-
court action provides an appropriate

forum in which the issues tendered
{451 US 743]

here may be litigated.” 425 US, at
797, 48 L Ed 2d 376, 96 S Ct 1845
(emphasis in original).

[9] Of course, the issue of appro-

priateness in an original action be-
tween States must be determined on
a case-by-case basis. Despite the fa-
cial similarity with Arizona v New
Mexico, there are significant differ-
ences from the present case thai
compel an opposite result. First, one
of the three electric companies in-
volved in the state-court action in
New Mexico was a political subdivi-
sion of the State of Arizona. Arizo-
na’s interests were thus actually be-
ing represented by one of the named
parties to the suit, In this case, none
of the plaintiff States is directly rep-
resented in the tax refund case.’® It
is also important to note that Ari-
zona had itself not suffered any di-
rect harm as of the time that i
moved for leave to file a complaint
since none of the utilities had yet
paid the tax. Unlike the present
case, it was highly uncertafn
whether Arizona's interest as a pur-
chaser of electricity had been acd-
versely affected.? New Mexico’s pro-
cedure did not limit the utility com-
panies to seeking a refund of taxes
already paid, but rather permiited
the companies to refuse to pay the
tax pending a declaration of the stat-
ute’s constitutionality. In contrast,
Louisiana requires the Tax to be

son that the complaining States were denied
tax revenues was because their legislatures
had determined to give a credit for taxes paid
to other States, and, to this extent, any injury
was voluntarily suffered. Id., at 664, 49 L Ed
2d 124, 96 S Ct 2333. Moreover, jurisdiction
was not proper under the parens patriae doc-
trine since the claims represented the aggre-
gation of individual claims for wrongfully
paid taxes which the individual commuter
taxpayers were able to contest. Id., at 665-
666, 48 L Ed 2d 124, 96 S Ct 2333. See
generally Massachusetts v Missouri, 308 US
1, 19-20, 84 L. Ed 3, 60 S Ct 39 (19839). In this
case, the plaintiff States are not responsible
in any way for the economic impact of the
Tax. Moreover, unlike the situation in Penn-

sylvania, individual citizens have no forum in
which to challenge the Tax because they did
not directly pay the Tax and are not entitled
to bring refund actions in Louisiana.

19. Despite the fact that these parties have
been invited to intervene, see n 17, supra, the
Louisiana refund action is an imperfect fo-
rum, primarily because no injunctive relief
prior to the determination on the merits is
possible under Louisiana law. See La Rev Stat
Ann §§ 47:1575, 47:1576 (West 1970 and Supp
1981). .

20. See 425 US, at 798, 48 L. Ed 24 376,96 S
Ct 1845 (Stevens, J., concurring).
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paid pending the refund action with
interest accruing at the rate of 6%.
As recognized by the Special Master,
the effect of the limited interest rate
is to permit Louisiana to benefit
from any delay attendant to the
state court proceedings even if the
Tax is ultimately found unconstitu-
tional.

The tax at issue in the Arizona
case did not sufficiently implicate
the unique concerns of federalism
forming the basis of our original
jurisdiction. At most, the New Mex-

ico tax [451 US 744)

affected only some residents
in one State. In the present case, the
magnitude and effect of the First-
Use Tax is far greater. The antici-
pated $150-million yearly tax is in-
tended to be and is being passed on
to millions of consumers in over 30
States. Unlike the day-to-day taxing
measures which spurred the Court’s
observations in Wyandotte, it is not
at all a “waste” of this Court’s time
to consider the validity of a tax with
the structure and effect of Louisi-
ana’s First-Use Tax. Indeed, there is
nothing ordinary about the Tax.
Given the underlying claim that
Louisiana is attempting, in effect, to
levy the Tax as a substitute for a

severance tax on gas extracted from

areas that belong to the people at
large to the relative detriment of the
other States in the Union, it is clear
that the First-Use Tax implicates
serious and important concerns of
federalism fully in accord with the
purposes and reach of our original
jurisdiction.

[10] The exercise of our original
jurisdiction is also supported by the

fact that the First-Use Tax affects

the United States’ interests in the

U.S. SUPREME COURT REPORTS

68 L Ed 2d

administration of the Outer Conti-
nental Shelf—a factor totally absent
in Arizona v New Mexico. While we
do not have exclusive jurisdiction in
suits brought by the United States
against a State, see 28 USC
§ 1251(b)2) (1976 ed, Supp III) [28
TUSCS § 1251(b)(2)], we may entertain
such suits as original actions in ap-
propriate circumstances. See, e.g.,

" United States v California, 332 US

19, 91 L Ed 1889, 67 S Ct 1638
(1947). See also United States v
Alaska, 422 US 184, 186, n 2, 45 L
Ed 2d 109, 95 S Ct 2240 (1975). Te be
sure, we “seek to exercise our origi-
nal jurisdiction sparingly and are
particularly reluctant to take juris-
diction of a suit where the plaintiff
has another adequate forum in
which to settle his claim.” United
States v Nevada, 412 US, at 538, 37
L Ed 2d 182, 93 S Ct 2763. In this
case, however, it is clear that a dis-
trict court action brought by the
United States, which necessarily
would not include the plaintiff
States, would be an inadequate fo-
rum in light of the present posture
of this case. In addition, because of
the interest of the United States in
protecting its rights in the OCS

area, with ramifications for all

coastal States, as well
[451 US 745]

as its interests
under the regulatory mechanism
‘that supervises the production and
development of natural gas re-
sources, we believe that this case is
an appropriate one for the exercise
of our original jurisdiction under

§ 1251(bX2). ' oo

[11a, 12a, 13a, 14a, 15a] For the
reasons stated above, we reject Loui-
siana’s exceptions to the report of
the Special Master, and accept the
recommendation that we deny Loui-
siana’s motion to dismiss.?

21, [11b, 12b] We note in passing that
Louisiana’s other arguments against the exer-
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cise of our original jurisdiction are lacking in
merit. First, our original jurisdiction is not
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[451 US 746)
III

[1b, 16, 17] On the merits, plain-
tiffs argue that the First-Use Tax
violates the Supremacy Clause be-
cause it interferes with federal regu-
lation of the transportation and sale
of natural gas in interstate com-
merce. The Supremacy Clause pro-
vides that “[t}his Constitution, and
the Laws of the United States which
shall be made in Pursuance thereof
. . . shall be the supreme Law of the
Land . . . any Thing in the Constitu-
tion or Laws of any State to the
Contrary notwithstanding.” Art VI,
cl 2. It is basic to this constitutional
command that all conflicting state
provisions be without effect. See
McCulloch v Maryland, 4 Wheat
316, 427, 4 L Ed 579 (1819). See
Hines v Davidowitz, 312 US 52, 85 L

Ed 581, 61 S Ct 399 (1941). Consider-
ation under the Supremacy Clause
starts with the basic assumption
that Congress did not intend to dis-
place state law. See Rice v Santa Fe
Elevator Corp. 331 US 218, 230,91 L
Ed 1447, 67 S Ct 1146 (1947). But as
the Court stated in Rice:

“Such a purpose [to displace state
law] may be evidenced in several
ways. The scheme of federal regu-
lation may hz so pervasive as to
make reasonable the inference
that Congress left no room for the
States to supplement it. Pennsyl-
vania R. Co. v Public Service
Comm’n, 250 US 566, 569, [63 L
Ed 1142, 40 5 Ct 36]; Cloverleaf
Butter Co. v Patterson, 315 US
148, [86 L Ed 754, 62 S Ct 491]. Or
the Act of Congress may touch a
field in which the federal intergst

affected by the provisions of the Eleventh
Amendment which only withholds federal ju-
dicial power in suits against a State “by
Citizens of another State, or by Citizens or

Subjects of any Foreign State.” Thus, an origi- .

nal action between two States only violates
the Eleventh Amendment if the plaintiff
State is actually suing to recover for injuries
to specific individuals. Hawaii v Standard Qil
Co. 405 US 251, 258-259, n 12, 31 L Ed 2d
184, 92 S Ct 885 (1972). Second, the Tax
Injunction Act, which by its terms only ap-
plies to injunctions issued by federal district
courts, 28 USC §1341 [28 USCS §1341}, is
inapplicable in original actions. We thus re-
ject Louisiana’s exceptions based on these
grounds, .

[13b, 14b, 15b] Louisiana also excepted to
each of the recommendations made by the
Special Master in his first report concerning
various preliminary matters. Given the above
determination on Louisiana’s motion to dis-
miss, we reject each of Louisiana’s exceptions
and adopt the recommendations contained in
the Special Master’s first report. Specifically,

. we agree that New Jersey, whose allegations

of injury are identical to that of the original
plaintif States, clearly has standing and
should be permitted to intervene. Second, we
believe that the United States’ interests in
the operation of the OCS Act and the FERC’s

interests in the operation of the Natural Gas
Act are sufficiently important to warrant
their intervention zs party plaintiffs, see su-
pra, at 744 and this page, 68 L Ed 2d, at 594.
We have often permitted the United States to
intervene in appropriate cases where distine-
tively federal interests, best presented by the
United States itself are at stake. See, e.g.,
Arizona v California, 344 US 919, 87 L Ed
708, 73 S Ct 385 (1853); Oklahoma v Texas,
253 US 465, 64 L Ed 1015, 40 S Ct 58 (1920).
Third, the Master recommended that we
grant the motion of 17 pipeline companies to
intervene as plaintifis. Given that the Tax is
directly imposed on the owner of imported gas
and that the pipelines most often own the gas,
those companies have a direct stake in this
controversy and in the interest of a full expo-
sition of the issues, we accept the Special
Master’s recommendation that the pipeline
companies be permitted to intervene, noting
that it is not unusual tc permit intervention
of private parties in original actions. See
Oklahoma v Texas, 258 US 574, 66 L Ed 771,
42 S Ct 406 (1922). Cf. Trbovich v Mine Work-
ers, 404 US 528, 538-539, 30 L Ed 2d 686, 92
S Ct 630 (1972). Finally, we agree with the
Special Master that the Associated Gas Dis-
tributors should be permitted to file an ami-
cus brief.
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is so dominant that the federal
system will be assumed to pre-
clude enforcement of state laws on
the same subject. Hines v Davi-
dowitz, 812 US 52, [85 L Ed 581,
61 S Ct 399). Likewise, the object
sought to be obtained by the fed-
eral law and the character of obli-
gations imposed by it may reveal
the same purpose. Southern R. Co.
v Railroad Commission, 236 US
439, [59 L Ed 661, 35 S Ct 304];
Charleston
[451 US 747)

& W. C. R. Co. v Varn-
ville Co. 237 US 597, [59 L Ed
1137, 35 S Ct 715]; New York
Central R. Co. v Winfield, 244 US
147, [61 L Ed 1045, 37 S Ct 546];

- Napier v Atlantic Coast Line R.
Co., [272 US 605, 71 L Ed 432, 47
S Ct 207]. Or the state policy may
produce a result inconsistent with
the objective of the federal statute.
Hill v Florida, 325 US 538, [89 L
Ed 1782, 65 S Ct 1373].” Ibid.

Of course, a state statute is void to
the extent it conflicts with a federal
statute—if, for example, “compliance
with both federal and state regula-
tions is a physical impossibility,”
Florida Lime & Avocado Growers,
Inc. v Paul, 373 US 132, 142-143, 10
L Ed 2d 248, 83 S Ct 1210 (19683), or
where the law “stands as an obstacle
to the accomplishment and execu-
tion of the full purposes and objec-
tives of Congress.” Hines v Davidow-

68 L Ed 2d

itz, supra, at 67, 85 L Ed 581, 61 S
Ct 399. See generally Ray v Atlantic
Richfield Co. 435 US 151, 157-158,
55 L Ed 2d 179, 98 S Ct 988 (1978);
City of Burbank v Lockheed Air Ter-
minal, Inc. 411 US 624, 633, 36 L, Ed
2d 547, 93 S Ct 1854 (1973).

Plaintiffs argue that §1303C of
the Act violates the Natural Gas
Act, 15 USC $§717-717Tw (1976 ed
and Supp II) {15 USCS §§ 717-717w]
(Gas Act), as amended by the Natu-
ral Gas Policy Act of 1978.%2 In 1938,
Congress enacted the Gas Act to
assure

[451 US 48]

that consumers of
natural gas receive a fair price and
also to protect against the economic
power of the interstate pipelines. See
FPC v Hope Natural Gas Co. 820 US
591, 610, 612, 88 I, Ed 338, 64 S Ct
281 (1944); Atlantic Refining Co. v
Public Service Comm’n of New ork,
360 US 378, 388-382, 3 L. Ed 2d
1312, 79 S Ct 1246 (1959). The Gas
Act was intended to provide the Fed-
eral Power Commission, now the
FERC, with authority to regulate
the wholesale pricing of natural gas
in the flow of interstate commerce
from wellhead to delivery to consum-
ers. Phillips Petroleum Co. v Wiscon-
sin, 347 US 672, 682, 98 I, Ed 1035,
74 S Ct 794 (1954). :

Under the present law, natural
gas owners are entitled to recover

22. The Natural Gas Policy Act of 1978 was
enacted to alleviate the adverse economic
effects of the disparate treatment of intrastate
and interstate natural gas sales. Under 15
USC §38320 (1976 ed, Supp II) [15 USCS
§ 3320, a price for the first sale of gas shall
not be considered to exceed the maximum
lawful price if it is necessary to recover “any
costs of compressing, gathering, processing,
treating, liquefying, or transporting such nat-
ural gas, or other similar costs, borne by the
seller and allowed for, by rule or order, by the
Commission.”

Plaintiffs also argue that the entire scheme
of taxation in Louisiana with its series of tax
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credits and exemptions, see text, infra, at
756-758, 68 1. Ed 2d, at 601-603, necessarily
interferes with the FERC’s comprehensive
authority to regulate the price of gas. The
Special Master determined that the decision
was difficult to make given the fact that the
FERC had permitted the cost to be passed on.
The Special Master concluded that it may
ultimately be decided that some of the costs
are beyond the reach of the FERC, or that the
Tax is not a “substantial hindrance” to the
Commission. We do not need to reach plain-
tiffs’ exception on this point given our resolu-
tion on the other issues presented.
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from their customers all legitimate
costs associated with the production,
processing, and transportation of
natural gas. See FPC v United Gas
Pipe Line Co. 386 US 237, 243, 18 L
Ed 2d 18, 87 S Ct 1003 (1967) (cost. of
service normally includes proper al-
lowance for taxes and this allowance
is “obviously within the jurisdiction
of the Commission”). As part of the
First-Use Tax, Louisiana has di-
rected that the amount of the Tax
should be “deemed a cost associated
with uses made by the owner in
preparation of marketing of the nat-
ural gas.” § 1303C.»
{451 US 749)]

The Act further
provides that an owner shall not
have an enforceable right to seek
reimbursement for payment of the
Tax from any third party other than
a purchaser of the gas, ibid,, even
though the third party may be the
owner of marketable hydrocarbons
that are extracted from the gas in
the course of processing.

The effect of §1303C is to inter-

fere with the FERC’s authority to
regulate the determination of the
proper allocation of costs associated
with the sale of natural gas to con-
sumers. The unprocessed gas ob-
tained at the wellhead contains ex-
tractable hydrocarbons which are
most often owned and sold sepa-
rately from the “dried” gas. The
FERC normally allocates part of the
processing costs between these re-
lated products, and insists that the
owners of the liquefiable hydrocar-
bons bear a fair share of the expense
associeted with processing.¥ See gen-
erally FPC v United Gas Pipe Line
Co., supra, at 243, 18 L. Ed 24 18, 87
S Ct 1003 (“income and expense of
unregulated and regulated activities
should be segregated”). By specifying
that the First-Use Tax is a prodess-
ing cost to be either borne by the
pipeline or other owner without
compensation, an unlikely event in
light of the large sums involved, or
passed on to purchasers, Louisiana
has attempted a substantial usurpa-
tion of the authority of the FERC by
dictating to the pipelines the alloca-

23. Section 1303C provides:
“[The First-Use Tax] shall be deemed a cost
associated with uses made by the owner in
preparation of marketing of the natural gas.
Any agreement or contract by which an
owner of natural gas at the time a taxable
use first occurs claims a right to reirnburse-
ment or refund of such taxes from any othar
party in interest, other than a purchaser of
such natural gas, is hereby declared tc be
against public policy and unenforceable to
that extent. Notwithstanding any such agree-
ment or contract, such an owner shall not
have an enforceable right to any reimburse-
ment or refund on the basis that this tax
constitutes a cost incurred by such owner by
virtue of the separation or processing of natu-
ral gas for extraction of liquid or liquefiable
hydrocarbons, or that this tax constitutes any
other grounds for reimbursement or refund
under such agreement or contract, unless
there has been a final and unappealable judi-
cial determination that such owner is entitied
to such reimbursement or refund, notwith-

standing the public policy and purpose of this
part and the foregoing provisions of this Sub-
section C. In any legal action pursuant to this
Subsection, the state shall be an indispensable
party in interest.”

24. See Mobil Oil Corp. v FPC, 157 US App
DC 235, 238-240, 483 F2d 1238, 1241-1243
(1973); Detroit v FPC, 97 US App DC 260,
269-271, 230 F2d 810, 819-821 (1955), cert
denied, 352 US 829, 1 L, Ed 24 48, 77 S Ct 34
(1956); Union Oil Company of California,
Docket No. C177-82R8 et al,, p 11 (FERC, Apr.
12, 1978); Canadian Superior Oil (US) Ltd,,.
Docket No. C177-802 et al,, p 4 (FERC, Mar.
28, 1978); Tennessee Gas Pipeline Co. 38 FPC
691, 698 (1967); Continental QOil Co. 27 FPC
98, 107-108 (1962). Removal reduces both the
volume and heat content of the natural gas
ultimately received by the gas consumers. See
Area Rate Proceeding, 40 FPC 530, 611 (1968),
aff’d, 428 F2d 407 (CA5), cert denied, 400 US
950, 27 L Ed 2d 257, 91 S Ct 241, 243, 244
(1970).
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tion of processing costs for the inter-
state shipment
[451 US 750)]

of
natural gas. Owners of natural gas
are foreclosed by the operation of
§ 1303C from entering into valid con-
tracts requiring the owners of the
extracted hydrocarbons to reimburse
the pipelines for costs associated
with transporting and processing
these products. The effect of §1303C
is to shift the incidence of certain
expenses, which the FERC insists
are incurred substantially for the
benefit of the owners of extractable
hydrocarbons, to the ultimate con-
sumer of the processed gas without
the prior approval of the FERC.

The effect of § 1303C is akin to the
state regulation overturned in
Northern Natural Gas Co. v State
Corporation Comm’n of Kansas, 372
US 84, 92, 9 L Ed 2d 601, 83 S Ct
646 (1963). In Northern Natural
Gas, a state administrative agency’s
rule required an interstate pipeline
company to purchase natural gas
ratably from all the wells in a par-
ticular field. The Court held that the
rule violated the superior interests
of the Federal Government under
the Gas Act. The state Commission’s
order shifted the burden of perform-
ing the “complex task of balancing
the output of thousands of natural
gas wells within the State” to the
pipeline company. This requirement
“could seriously impair the Federal
Commission’s authority to regulate
the intricate relationship between
the purchasers’ cost structures and
eventual costs to wholesale custom-
ers who sell to consumers in other
States. This relationship is a matter
with respect to which Congress has
given the Federal Power Commis-
sion paramount and exclusive au-
thority.” Ibid.

While the Special Master noted
598

68 L Ed 2d

that the FERC was of the opinion
that the First-Use Tax was imper-
missible, the Special Master refused
to recommend that the Court grant
plaintiffs’ motion for judgment on
the Supremacy Clause issue respect-
ing §13038C because he discerned a
factual issue concerning the nature
of the gas-drying process. Under the
Special Master’s view, if the facts
demonstrated that processing was
done for the profit of the owners of
the extractable hydrocarbons, then
the position of the FERC that such

costs
[451 US 751)

should not be passed on to the
consumers was correct. If, however,
the processing was done as a means
of standardizing the heat content of
the gas for sale to consumers, then it
would be reasonable to pass the Tax
forward, and thus § 1303C would be
consistent with Gas Act policy. é'I‘he
Special Master concluded that this
question was best resolved after suit-
able factual development, and that
in ‘any event, it may be that “in the
end PERC's orders can be adjusted
<o that the laws will mesh without
conflict.”

[18a] It is our view, however, that
the issue is ripe for decision without
further evidentiary hearings. Under
the Gas Act, determining pipeline
and producer costs is the task of the
FERC in the first instance, subject to
judicial review. Hence, the further
hearings contemplated by the Spe-
cial Master to determine whether
and how processing costs are to be
allocated are as inappropriate as
Louisiana’s effort to pre-empt those
decisions by a statute directing that
processing costs be passed on to the
consumer. Even if the FERC ulti-
mately determined that such expen-
ses should be passed on in toto, this
kind of decisionmaking is within the
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jurisdiction of the FERC; and the
Louisiana statute, like the state
Commission’s order in Northern
Natural Gas, supra, is inconsistent
with the federal scheme and must
give way. At the very least, there is
an “imminent possibility of colli-
sion,” ibid.® The FERC need not
adjust its rulings to accommodate
the Louisiana statute. To the con-

trary, the State may not trespass on
the authority of the federal agency.
As we see it, plaintiffs are entitled to
judgment on the pleadings that
(451 US 752) -
§ 1303C is invalid un-
der the Supremacy Clause. To that
extent, therefore, we sustain plain-
tiffs’ exceptions to the Special Mas-
ter’s second report.*®

25. It is no answer to note that the FERC
has administratively determinad that the Tax
may be passed on. The agency’s position is
that the Tax is unconstitutional as an inva-
sion of its authority; and as a condition for
permitting the pipeline companies to pass the
Tax through to consumers, has required that
the companies “undertak[e] all legal action
. . . to determine the constitutionality of the
tax,” and secure mezans for an effective refund
should any ‘taxes paid Le returned upon a
final finding that the Tax was unconstitu-
tional. 43 Fed Reg 45553 (1973).

26. [18b] The United States argues that
once §1303C is found unconstitutional the
entire Act falls under §4 of the Act which
provides that in the event of a "final and
unappealable judicial derisior.” upholding the
right of any owner to “enforce a contract or
agreement otherwise rendered unenforceable
by RS 47:1303(C),” the foliewing consequences
would occur:

“(2) If the right upheld arises from the
provisions of a coniract #r zgreement requir-
ing any other party to reimburse or refund to
an owner costs or expenses incurred by such
owner by virtue of separation or processing of
natural gas for extraction of liquid or liquefia-
ble hydrocarbons, then this Act shall be null
and void and the secretary shall forthwith
return to each taxpayer all taxes previously
paid, together with interest at the rate of six
percent per annum from the date of pay-
ment.”

Since a specific contractual provision is not
involved here, the precise terms of the Louisi-
ana statute are not met despite the fact that
a final and unappealable determination of the
unconstitutionality of § 1303C has been made.
Accordingly, we are not in position, based on
the provision contained in § 4, to determine
that the entire Act is null and void.

- Plaintiff States, as well as the pipeline com-
panies, also press another Supremacy Clause
issue, contending that the first-use tax is in-
consistent with the OCS Act, 43 USC §§ 1331~
1356 (1976 ed and Supp I [43 USCS
§§ 1331-1356]. Under § 1332, it is declared to

be the policy of the United States that “the .

subsoil and seabed of the outer Continental
Shelf appertain to the United States and are
subject to its jurisdiction, control, and power
of disposition as provided in this subchapter.”
Section 1333(a)1) expressly extends the Con-
stitution and laws of the United States to the
subsoil and seabed of the shelf. While the Act
borrows ‘‘applicable and not inconsistent”
state laws for certain purposes, such as were
necessary to fill gaps in federal law, see Ro-
drigue v Aetna Casualty & Surety Co. 395 US
352, 355-359, 23 L Ed 2d 360, 89 S Ct 1835
(1969), it expressly declares that “[s]tate taxa-
tion laws shall not apply to the outer Conti-
nental Shelf.” § 1333(a)2XA). Moreover, the
OCS Act provides that the provision for
adopting state law “shall never be interpreted
as a basis for claiming any interest in or
jurisdiction on behalf of any State for any
purpose over the seabed and subsoil of the
outer Continental Shelf, or the property and
natural resources thereof or the revenues
therefrom.” § 1333(aX3). By passing the OCS
Act, Congress "emphatically implemented its

view that the United States has paramount

rights to the seabed beyond the three-mile
limit . . . .” United States v Maine, 420 US
515, 526, 43 L Ed 2d 363, 95 S Ct 1155 (19875).
Plaintiff States contend that despite the
fact that the First-Use statute declares that it
is not taxing the gas itself and thus is not a
state-imposed severance tax on OCS produc-
tion, the inevitable intent and result of the
Act is to impose a tax on the OCS production

in contravention of the express prohibition of -
the OCS Act. It is clear that a State has no

valid interest in imposing a severance tax on
federal OCS land. In part, Louistana purports
to justify the Tax as a means of alleviating
the alleged discrimination against Louisiana
gas caused by the fact that Louisiana gas
must pay the state severance tax while OCS

gas does not. But if correcting the claimed -

imbalance were the sole justification asserted
for the First-Use Tax, there would be grave
doubt about the validity of the Tax. The
proper fee or charge for drilling for gas on the
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v

[2b, 19, 20] Plaintiffs also argue
that the First-Use Tax violates the
Commerce Clause of the United
States Constitation which provides
that “[tlhe Congress shall have
Power . . . [tle

{451 US 754]

regulate Commerce
. . . among the several States . . . .”
Art 1, §8, cl 3. Prior case law has
established that a state tax is not
per se invalid because it burdens
interstate commerce since interstate
commerce Ioay constitutionally be
made to poy its way. Complete Auto
Transit, Iac. v Brady, 430 US 274, 51
L Ed 2d 826, 7 S Ct 1076 (1977). See
Western Live Stock v Bureau of Rev-
enue, 303 US 250, 82 L Ed 823, 58 S
Ct 546, 115 ALR 944 (1938). The
State’s right. to tax interstate is lim-
ited, however, and no state tax may
be sustained unless the tax: (1) has a
substantial nexus with the State; (2)
is fairly apportioned; (3) does not

U.S. SUPREME COURT REPORTS

68 L Ed 2d

discriminate against interstate com-
merce; and (4) is fairly related to the
services provided by the State.
Washington Revenue Dept. v Wash-
ington Stevedoring—Assns; 435 US
734, 750/ 55 L Ed 2d 682,, 8 S Ct
1388 (19787 One of the furidamental
principles of Commerce Clause juris-
prudence is that no State, consistent
with the Commerce Clause, may
“impose a tax which discriminates
against interstate commerce . . . by
providing a direct commercial, ad-
vantage to local business.”’ orth-
western States Portland Cement Co.

v Minnesota, 358 US 450, 4583 L

Ed 2d 421,:79 S Ct 357, 67 ALR2d
“1999(1959). See Boston Stock Ex-
change v State Tax Comm’n, 429 US
318, 329, 50 L Ed 2d 514, 97 S Ct
599 (1977). This antidiscrimination
principle “follows inexorably from
the basic purpose of the Clause” to
prohibit the multiplication of prefer-
ential trade areas destructive of the
free commerce anticipated By the
Constitution. Boston Stock Ex-
change, supra. See Dean Milk Co. v

OCS js a determinaiion which is solely within .

-~ the province of the Federal Government.
Even if the United 3States were to decide to

~ open up developinent to all comers at no
charge in order to spur development of natu-

. ral gas, Louisiana would have no interest in
overriding that decision by imposing a tax to
equalize the ccst of lacal production with that
on the federal OCS area. Permitting the
States to exercise such power would adversely
affect the price which the Government could
command from private developers in their bid
price. As clearly required by the OCS Act,
Louisiana’s sovercign interest in the develop-
ment of offshore mineral interests stops at its
3.mile border. Louisiana, however, presses
certain environmental interests as well in
support of its First-Use Tax, and in light of
this submission, we do not resolve the issue
whether the tax necessarily infringes on the
sovereign interests of the United States in the
OCS.

The intervening pipeline companies also
argue that Louisiana.has no valid - environ-
mental interest in imposing the First-Use Tax
since the measure is pre-empted by the

Coastal Zone Management Act of 1972, 86

Stat 1280, as amended, 16 USCS §§ 1451-1464
(1974 and Supp 1981). The Coastal Zone Man-
agement Act provides federal funds to com-
pensate States for environmental damage oc-
curring as a result of offshore energy develop-
ment to States which agree to comply with
the standards mandated by the Act. The im-
portance of the concerns for environmental
damage are expressly recognized in the OCS
Act. See 43 USC § 1332(4XA) (1976 ed, Supp
TID) [43 USCS § 1332(4XA)}. We need not reach
this contention in light of our disposition of
the other claims, and to this extent the excep-
tions of the plaintiff States and the pipeline
companies are overruled. .
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Madison, 340 US 349, 356, 95 L Ed
329, 71 S Ct 295 (1951).

[21, 22a, 23] Initially, it is clear to
us that the flow of gas from the OCS
wells, through processing plants in
Louisiana, and through interstate
pipelines to the ultimate consumers
in over 30 States constitutes inter-
state commerce. Louisiana argues
that the taxable “uses” within the
State break the flow of commerce
and are wholly local events. But
although the Louisiana “uses” may
possess a sufficient local nexus to
support

[451 US 755]

otherwise valid taxation,”
we do not agree that the flow of gas
{rom the wellhead to the consumer,
even though “interrupted” by cer-
tain events, is anything but a contin-
ual flow of gas in interstate com-
merce. Gas crossing a state line at
any stage of its movement to the
ultimate consumer is in interstate
commerce during the entire journey.
California

[451 US 756)

v Lo-Vaca Gathering Co.
379 US 366, 369, 13 L Ed 2d 357, 85
S Ct 486 (1965). See Michigan-Wis-
consin Pipe Line Co. v Calvert, 347
US 157, 163, 98 L Ed 583, 74 S Ct
396 (1954); FPC v East Ohio Gas Co.
338 US 464, 472473, 94 L Ed 268,
70 S Ct 266 (1950); Deep South Oil
Co. v FPC, 247 F2d 882, 887-888
(CA5 1957). See generally Illinois
Natural Gas Co. v Central Illinois
Public Service Co. 314 US 498, 503-

504, 86 L Ed 371, 62 S Ct 384 (1942)

(fact of sale does not serve to change
the “essential interstate nature of
the business”).

[24] A state tax must be assessed
in light of its actual effect considered
in conjunction with other provisions
of the State’s tax scheme. “In each
case it is our duty to determine
whether the statute under attack,
whatever its name may be, will in
its practical operation work discrimi-
nation against interstate commerce.”
Best & Co. v Maxwell, 311 US 454,

27. The United States suggests that the
uses enunciated in the Act do not have a
sufficient local nexus to support the Tax un-
der the Commerce Clause. See Michigan-Wis-
consin Pipe Line Co. v Calvert, 347 US 157,
us L Ed 583, 74 S Ct 396 (1954). While the
local nexus of certain of the uses.is suspect,
other uses would appear to have a substantial
local nexus so that on the present record it
would be difficult to say that the entire Tax
was unconstitutional on this ground. The Act
contains a severability clause providing that
if any use is found to be an unconstitutional
basis for taxation, the next use would be
taxed. See La Rev Stat Ann § 47:1303(F) (West
Supp 1981). Given our resolution on the dis-
¢rimination charge, we find it unnecessary to
reach the local nexus claim especially in light
of the severability clause. To this extent, the
exception of the United States and the FERC
is overruled.

{22b] The United States and the plaintiff
States also argue that the First-Use Tax is
not fairly apportioned. To be valid, a tax on
interstate commerce must be reasonably ap-
portioned to the value of the activities occur-
ring within the State upon which the Tax is

imposed. See Washington Revenue Dept. v
Washington Stevedoring Assn., 435 US 734,
746-747, 55 L Ed 2d 682, 98 S Ct 1388 (1978).
It is submitted that several factors suggest
this principle is being violated. First, the Tax
is imposed on each use as a function of the
volume of the gas subject to the use, without
attempting to tailor thé amount of the Tax
depending on the nature or extent of the
actual use of the gas within Louisiana. Sec-
ond, the use of the proceeds of the First-Use
Tax demonstrates that the Tax is substan-
tially in excess of the amount fairly associ-
ated with the local uses. Under the Act, 75%
of the proceeds are used to service Louisiana’s
general debt, while only one-quarter is di-
rectly used to alleviate the alleged environ-

mental damage caused by the pipeline activi- -

ties, Third, the State has not demonstrated a
sufficient relationship between other services
provided by the State and the amount of the
First-Use Taxes provided. In light of our de-
termination that the Tax is discriminatory,
however, we need not determine the appor-
tionment issue. The exceptions of the United
States, the FERC, and the plaintiff States to
this extent are also overruled.
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455-456, 85 L Ed 275, 61 S Ct 334
(1940). See Halliburton Oil Well Ce-
menting Co. v Reily, 373 US 64, 69,
10 L Ed 2d 202, 83 S Ct 1201 (1963);
Gregg Dyeing Co. v Query, 286 Us
479, 478-480, 76 L Ed 1232, 52 S Ct
631, 84 ALR 831 (1932). In this case,
the Louisiana First-Use Tax unques-
tionably discriminates against inter-
state commerce in favor of local in-
terests as the necessary result of
various tax credits and exclusions.
No further hearings are necessary to
sustain this conclusion. Under the
specific provisions of the First-Use
Tax, OCS gas used for certain pur-
poses within Louisiana is exempted
from the Tax. OCS gas consumed in
Louisiana for (1) producing oil, natu-
ral gas, or sulphur; (2) processing
natural gas for the extraction of
liquefiable hydrocarbons; or {3) man-
ufacturing fertilizer and anhydrous
ammonia, is exempt from the First-
Use Tax. § 1303A. Competitive users
in other States are burdened with
the Tax. Other Louisiana statutes,
enacted as part of the First-Use Tax
package, provide important tax cred-
its favoring local interests. Under
the Severance Tax Credit, an owner
paying the First-Use Tax on OCS gas
receives an equivalent tax credit on
any state severance tax owed in con-
nection with production in Louisi-

U.S. SUPREME COURT REPORTS

68 L Ed 2d

ana. § 47:647 (West Supp 1981). On
its face, this credit favors those who

both own OCS gas and engage in
[451 US 757)

Louisiana production.®
The obvious economic effect of this
Severance Tax Credit is to encour-
age natural gas owners involved in
the production of OCS gas to invest
in mineral exploration and develop-
ment within Louisiana rather than
to invest in further OCS develop-
ment or in production in other
States. Finally, under the Louisiana
statutes, any utility producing elec-
iricity with OCS gas, any natural
gas distributor dealing in OCS gas,
or any direct purchaser of OCS gas
for consumption by the purchaser in
Louisiana may recoup any increase
in the cost of gas attributable to the
First-Use Tax through credits
against various taxes or a combina-
tion of taxes otherwise owed to the
State of Louisiana. §47:11(B) (West
Supp 1981). Louisiana consumers of
OCS gas are thus substantially pro-
tected against, the impact of the first-
use tax and have the benefit of un-
taxed OCS gas which because it is
not subject to either a severance tax
or the First-Use Tax may be cheaper

than locally produced gas. OCS gas
) [451 US 758]

moving
out of the State, however, is bur-

28, The United States has provided an ex-
ample which the Special Master used to illus-
trate the possible discrimination:

“This difference can be illustrated by the
following example. Owner A has 1000 mcf of
OCS gas; owner B has 500 mef of OCS gas and
500 mef of gas subject to Louisiana’s sever-
ance tax. A owes $70 of first use tax; B owes
$35 of first use tax and $35 in severance tax.
B, however, pays only $35 in first use taxes.
He owes no severance tax because he can
credit the first use payment against the sever-
ance tax liability.” Second Report, at 34, n 18.
1t has been observed that the credit means
that “gas extracted offshore and gas extracted

602

in Louisiana will be treated the same for
Louisiana tax purposes only when the First
Use Taxpayer has no severance tax liability
to absorb the First Use Taxes.” As a result,
First-Use Taxpayers have an incentive to “un-
dertake mineral extraction activities in Loui-
siana so as to minimize their effective First
Use Tax burden and to compete on equal
terms with other First Use Taxpayers whose
First Use Tax burden has already been so
minimized.” W. Hellerstein, State Taxation in
the Federal System: Perspectives on Louisi-
ana’s First Use Tax on Natural Gas, Shell
Foundation Lecture at Tulane University
School of Law (Nov. 20, 1980y, pp 23-24.
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dened with the First-Use Tax.®

The Special Master was aware
that the effect of the Louisiana tax
system is to favor local interests.
With respect to the Severance Tax
Credit, the Special Master noted
that “[s)ince there is no apparent
relation between the ownership of
outer coniinental shelf gas and the
production of gas in Louisiana, it is
hard to understand Louisiana’s mo-
tive in permitting this credit, but it
obviously aids an intrastate opera-
tion in a way not available to a
pipeline engeged only in interstate
transportation or producing gas out-
side of Louisiana.” Second Report, at
34. Moreover, the credit available to
electrical generating plants, gas dis-
tributing services, and direct pur-
chasers resulted in Louisiana cus-
tomers being “protected in whole or
in part from the incidence of the tax
which is passed on to consumers out
of the State.” Ibid. Despite these
concerns, the Special Master did not
recommend granting plaintiffs’ mo-
tion to invalidate the Tax under the
Commerce Clause because, as he saw
it, it was difficult to tell the effect of
the various credits given the totality
of the operation of the state tax
provisions. Thus, instead of being
discriminatory, the “actuality of op-
eration” test required by Hallibur-
ton Oil Well Cementing Co. v Reily,
supra, at 69, 10 L Ed 2d 202, 83 S Ct
1201, might demonstrate after a full
hearing that the First-Use Tax is a
proper ® ‘compensating’ tax intended
to complement the state severance
tax as the use tax complemented the
sales tax in Henneford v Silas Ma-
son Co. 30C US 577, [81 L Ed 814, 57
S Ct 524] (1937).” Second Report, at
35.

_pensatory taxes is the equality- of

In our view, the First-Use Tax
cannot be justified as a compensa-
tory tax. The concept of a compensa-
tory tax first requires identification
of the burden for which the State is
attempting to compensate. Here,
Louisiana claims that the

[451 US 759]
First-Use
Tax compensates for the effect of the
State’s severance tax on local pro-
duction of natural gas. To be sure,
Louisiana has an interest in protect-
ing its natural resources, and, like
most States, has chosen to impose a
severance tax on the privilege of
severing resources from its soil. See
Bel Oil Corp. v Roland, 242 La 498,
137 So 24 308, appeal dism’d, 371
US 2, 9 L Ed 2d 48, 83 S Ct 22
(1962); Edwards v Parker, 332 So 2d
175 (La 1976). But the First-Use Tax
is not designed to meet these ‘same
ends since Louisiana has no sover-
eign interest in being compensated
for the severance of resources from
the federally owned OCS land. The
two events are not comparable in
the same fashion as a use tax com-
plements a sales tax. In that case, a
State is attempting to impose a tax
on a substantially equivalent event
to assure uniform treatment of goods
and materials to be consumed in the
State. No such equality exists in this
instance.

The common thread running
through the cases upholding com-

treatment between local and inter-
state commerce. See Boston Stock
Exchange, 429 US, at 331-332, 50 L
Ed 2d 514, 97 S Ct 599

29, Of course. § 1303C itself may result in
substantial discrimination since owners of gas
subject to the state severance tax are not

prohibited from allocating that cost to some-
one other than the ultimate consumer.
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Henneford, v Silas Mason Co., 300
US 577, 583-584, 81 L Ed 814, 57 S
Ct 524 (1937). See generally Halli-
burton Oil, 373 US, at 70, 10 L Ed
2d 202, 83 S Ct 1201 (“equal treat-
ment for in-state and out-of-state
taxpayers similarly situated is the
condition precedent for a valid use
tax on goods imported from out-of-
state”). As already demonstrated,
however, the pattern of credits and
exemptions allowed under the Loui-
siana statute undeniably violates
this principle of equality. As we
have said, OCS gas may generally be
consumed in Louisiana without the
burden of the First-Use Tax. Its
principal application is to gas mov-
ing out of the State. Of course, it
does equalize the tax burdens on
OCS gas leaving the State and Loui-
siana gas going into the interstate
market. But this sort of equalization
is not the kind of “compensating”
effect that our cases have recognized.

[25] It may be true that further
_hearings would he required to pro-
vide a precise determination of the

extent of the discrimination
451 US 760]

U.S. SUPREME COURT REPORTS
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in this
case, but this is an insufficient rea-
son for not now declaring the Tax
unconstitutional and eliminating the
discrimination. We need not know
how unequal the Tax is before con-
cluding that it unconstitutionally
discriminates. Accordingly, we grant
plaintiffs’ exception that the First-

" Use Tax is unconstitutional under

the Commerce Clause because it un-
fairly discriminates against purchas-
ers of gas moving through Louisiana
in interstate commerce.

\%

[1c, 2¢] In conclusion, we hold that
§ 1303C wviolates the Supremacy
Clause and that the First-Use Tax is
unconstitutional under the Com-
merce Clause. Judgment to that ef-
fect and enjoining further collection
of the Tax shall be entered. Jurisdic-
tion over the case is retained in the
event that further proceedings are
required to implement the judgment.

So ordered.

Justice Powell took no paft in the
consideration or decision of this case.

SEPARATE OPINIONS

~Chief Justice Burger, concurring.

There is much validity in Justice
Rehnquist’s dissenting opinion, and
it should keep us alert to any effort
to expand the use of our original
jurisdiction. However, 1 am satisfied
that the Court’s resolution of this
case is sound, and I therefore join
the Court’s opinion.

Justice Rehnquist, dissenting.

There is no question that this con-
troversy falls within the literal
terms of the constitutional and stat-
utory grant of original jurisdiction
to this Court. U. S. Const, Art III,
§2, cl 2; 28 USC § 1251(a) (1976 ed,

604 '

Supp III) [28 USCS § 1251(a)]. As the
Court stated in Illinois v Milwaukee,
406 US 91, 93,31 L Ed 2d 712,92 S
Ct 1385 (1972), however, “[w]e con-
strue 28 USC § 1251(a)(1) [28 USCS
§ 1251(a)(1)], as we do
[451 US 761]

ArtII, § 2,cl
2, to honor our original jurisdiction
but to make it obligatory only in
appropriate cases.” Because of the
nature of the interests which the
plaintiff States seek to vindicate in
this original action, and because of
the existence of alternative forums in
which these interests can be vindi-
cated, I do not consider this an “ap-
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propriate case” for the exercise of
original jurisdiction. The plaintiff
States have not, in my view, estab-
lished the “strictest necessity” re-
quired for invoking this Court’s orig-
inal jurisdiction, Ohio v Wyandotte
Chemicals Corp. 401 US 493, 505, 28
L Ed 2d 256, 91 S Ct 1005, 57 Ohio
Ops 2d 351 (1971), and therefore I
would grant defendant Louisiana’s
motion to dismiss the complaint.

I

It has been a consistent and domi-
nant theme in decisions of this
Court that our original jurisdiction
should be exercised with considera-
ble restraint and only after search-
ing inquiry into the necessity for
doing sv. As we noted in Illinois v
Milwaukee, ‘[i}t has long been this
Court’s philosophy that ‘our original
jurisdiction should be invoked
sparingly.’ ” 406 US, at 93, 31 L Ed
9d 712, 92 S Ct 1385 (quoting Utah v

United States, 394 US 89, 95, 22 L -

Ed 2d 99, 89 S Ct 761 (1969)). Chief
Justice Fuller wrote in 1900 that
original “jurisdiction is of so delicate
and grave a character that it was
not contemplated that it would be
exercised save when the necessity
was absolute ....” Louisiana v
Texas, 176 US 1, 15, 44 L Ed 347, 20
S Ct 251. The reasons underlying
this restraint have also been long
established. The Court has wisely
insisted that original jurisdiction be
sparingly invoked because it is not
suited to functioning as a nisi prius
tribunal. “This Court is . .. struc-
tured to perform as an appellate

factfinding and so forced, in original

tribunal, ill-equipped for the task of

jurisdiction cases, awkwardly to play
the role of factfinder without actu-
ally presiding over the introduction
of evidence.”” Ohio v Wyandotte
Chemicals Corp. supra, at 498, 28 L
Ed 24 256, 91 S Ct 1005, 57 Ohio

Ops 2d 351! :
(451 US 762]

Over 40 years
ago, when the Court’s docket was
considerably lighter than it is today,
Chief Justice Hughes articulated the
concern that accepting original juris-
diction cases “in the absence of facts
showing the necessity for such inter-
vention, would be to assume a bur-
den which the grant of original juris-
diction cannot be regarded as com-
pelling this Court to assume and
which might seriously interfere with
the discharge by this Court of its
duty in deciding the cases apd con-
troversies appropriately brought be-
fore it.” Massachusetts v Missouri, -
308 US 1, 19, 84 L Ed 3, 60 S Ct 39
(1939). The Court has. recognized
that expending its- time - and--re--
sources on original-jurisdiction cases
detracts from its primary responsi-
bility as an appellate tribunal. “The
breadth of the constitutional grant
of this Court’s original jurisdiction
dictates that we be able to exercise
discretion over the cases we hear
under this jurisdictional head, lest
our ability to administer our appel-
late docket be impaired.” Washing-
ton v General Motors Corp. 406 US
109, 113, 31 L Ed 2d 727, 92 8 Ct
1396 (1972). See also Illinois v Mil-
waukee, supra, at 93-94, 31 1. Ed 2d
712, 92 S Ct 13885 (“We incline to

1. It is true that in this case the Court
decides that judgment on the pleadings is
appropriate, and that therefore it is not neces-
sary to conduct a trial. I do not understand
the Court, however, to be ruling that original

jurisdiction is appropriate only when a trial is
not necessary, and therefore in accepting orig-
inal jurisdiction of this case the Court opens
the door to similar cases which may necessi-
tate a trial.
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a sparing use of our original jurisdic-
tion so that our increasing duties
with the appellate docket will not
suffer”). Original jurisdiction cases
represent an “intrusion on society’s
interest in our most deliberate and
considerate performance of our para-
mount role as the supreme federal
appellate court . . . .” Ohio v Wyan-
dotte Chemicals Corp., supra, at 505,
28 1. Ed 2d 256, 91 S Ct 1005, 57
Ohio Ops 2d-351.

None of these concerns are ade-
quately answered by the expedient
of employing a Special Master to
conduct hearings, receive evidence,
and submit recommendations for our
review. It is no reflection on the
quality of the work by the Special
Master in this case or any other
master in any other original jurisdic-
tion case to find it unsatisfactory to

delegate the
[451 US 763]

proper functions of this
Court. Of course this Court cannot
sit to receive evidence or conduct
trials—but that fact should counsel
rejuctance to accept cases where the
situation might arise, not resolution
of the problem by empowering an
individual to act in our stead. I for
one think justice is far better served
by trials in the lower courts, with
appropriate review, than by trials
before a Special Master whose rul-
ings this Court simply cannot con-
sider with the care and attention it
should. It is one thing to review
findings of a district court or state
court, empowered to make findings
in its own right, and quite another
to accept for reject) recommenda-
tions when this Court is in theory
the primary factfinder. As Chief Jus-
tice Stone put it in Georgia v Penn-
sylvania R. Co. 324 US 439, 470, 89
I, Ed 1051, 65 S Ct 716 (1945) (dis-
senting opinion): “In an original
suit, even when the case is first re-
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ferred to a master, this Court has
the duty of making an independent
examination of the evidence, a time- ,
consuming process which seriously :
interferes with the discharge of our
ever-increasing appellate duties.”

II

The prudential process by which
the Court culls “appropriate” origi-
nal jurisdiction cases from those
which are inappropriate involves
two inquiries. In Massachusetts v
Missouri, supra, at 18, 84 L Ed 3, 60
S Ct 39, the Court noted:

R stuta A

“In the exercise of our original
jurisdiction so as truly to fulfill
the constitutional purpose we not
only must look to the nature of
the interests of the complaining
State—the essential quality of the
right asserted—but we must also
inquire whether recourse to! that
jurisdiction .. . . is necessary for
the State’s protection.”

il

This dual inquiry was reaffirmed in
Washington v General Motors Corp., i 4
supra, at 113, 31 L Ed 2d 727, 92 S
Ct 1396. Or, as put in Illinois v
Milwaukee, 406 US, at 93, 31 L Ed
2d 712, 92 S Ct 1385, “‘the question
of what is appropriate concerns, of
course, the seriousness and dignity
of the claim; yet beyond that it nec-
essarily involves the availability of
another

[451 US 764] :
forum where there is juris-
diction over the named parties,
where the issues tendered may be
litigated, and where appropriate re- .
lief may be had.” The first prong of
the inquiry thus involves an assess-
ment of the “nature of the interests
of the complaining state,” “the es-
sential quality of the right asserted,”
“the seriousness and dignity of the
claim,” and the second prong an
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examination of the availability of an
alternative forum.

The Court accepts original juris-
diction in this case for two separate
reasons: because the plaintiff States
are injured in their capacity as pur-
chasers of natural gas, ante, at 736~
737, 68 L Ed 2d, at 589-590, and
because the plaintiff States may sue
as parens patriae, ante, at 737-739,
68 L Ed 2d, at 589-591. In ruling
that jurisdiction exists because of
the plaintiff States’ own purchases of
natural gas, the Court does not even
purport to consider the nature or
essential quality of the States’ claim
or whether it is of sufficient “serious-
ness and dignity” to justify invoking
our “delicate and grave” original
jurisdiction. The Court recognizes
that “unique concerns of federalism”
form the basis of our original juris-
diction, ante, at 743, 68 L Ed 24, at
593, but does not explain how such
concerns are implicated simply be-

cause one State levies a tax on an-

item which is eventually passed onto
consumers, one of which happens to
be another State. The “nature of the
interests of the complaining state—
the essential quality of the right
asserted” is indistinguishable from
the interest and right of a private
citizen, and the States’ claim is of no
greater ‘“‘seriousness and dignity”
than the claim of any other con-
sumer.

T would hold that, as a general
rule, when a State’s claim is indis-
tinguishable from the claim of any
other private consumer it is insuffi-
cient to invoke our original jurisdic-
tion. The Court in the past has re-

"Colorado, 206 US 46, 98, 51 L Ed

ferred to claims by a State in its
capacity simply as ' consumer or
owner as mere “makeweights.” See
Georgia v Pennsylvania R. Co., su-
pra, at 450, 89 L Ed 1051, 65 S Ct
716; Georgia v Tennessee Copper Co.
208 US 230, 237, 51 L Ed 103&, 27 S
Ct 618 (1907); see also Pennsylvania
v West Virginia, 262 US 533, 611, 67
L Ed 1117, 43 S Ct 658, 1 Ohio L

Abs 627, 32 ALR 300
[451 US 765]

{1923} (Bran-
deis, J., dissenting). Cf. Kansas v

956, 27 S Ct 655 (1907). I do not
think such a makeweight should
suffice to invoke our original juris-
diction, particularly since States
now act as consumers in a vast ar-
ray of areas.

The fact that States ncw purchase
countless varieties of iterns Tor their
own use which were not purchased
50 or even 25 years ago suggests
that concern for our own limited .
resources is not the only factor
which should motivate us in allow-
ing our original jurisdiction to be
invoked sparingly. With the greatly
increased litigation dockets in most
state and federal trial courts, there
will be the strongest temptation for
various interest groups within the
State to attempt to persuade the
Attorney General of that State to
bring an action in the name of the
State in order to make an end run
around the barriers of time and de-
lay which would confront them if
they were merely private litigants.?
Thus in permitting indiscriminate
use of our original jurisdiction we
not only consume cur own scarce

2. Experience teaches that these are not
empty concerns. See, e.g.,, New Hampshire v
Louisiana, 108 US 76, 89, 27 L. Ed 656, 2 S Ct
176 (1883) (State suing as assignee of bond-
holders, bondholders funding lawsuit and to

collect any award); North Daksta v Minne-
sota, 263 US 365, 375, 68 L Ed 342, 44 S Ct
138 (1923) (state suing for flood damage to
farmers’ land, farmers funding lawsuit and to
collect any award).
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resources, but permit in effect the
bypassing of ordinary trial courts
where private parties are required to
litigate the same issues. Such a de-
parture from past practice risks the
creation of an entirely separate sys-
tem for litigation in this country,
standing side by side with the state-
court systems and the federal-court
system. It will obviously be tempting
to many interests of a variety of
persuasions on the merits of a par-
ticular issue to “start at the top,” so
to speak, and have the luxury of
litigating only before a Special Mas-
ter followed by the appellate-type
review which this Court necessarily
gives to his findings and recommen-
dations.

If all that is required to invoke
our original jurisdiction
[451 US 766)

: is an injury
to the State as consumer caused by
the regulatory activity of another
State, the list of cases which could
be pressed as original-jurisdiction
cases must be endless. The Court’s
opinion contains no limiting princi-
ple, as mandated by the frequent
statements that our original jurisdic-
tion be sparingly invoked and the
required inquiry into the nature of
the State’s claim.

68 L Ed 2d

I would require that the State’s
claim involve some tangible relation
to the State’s sovereign interests.
Our original jurisdiction should not
be trivialized and open to run-of-the-
mill claims simply because they are
brought by a State, but rather
should be limited to complaints by
States qua States. This would in-
clude the prototypical original ac-
tion, boundary disputes, and the fa-
miliar cases involving disputes over
water rights. In such cases, the State
seeks to vindicate its rights as a
State, a political entity.® Since noth-
ing about the complaint in this case
involves sovereign interests, I would
hold that there is no jurisdiction on
the basis of the States’ own pur-
chases of natural gas.

{451 US 767}

Nor is this an appropriate cgse for
the plaintiff States to invoke original
jurisdiction as parens patriae. The
Court announces that a State may
sue in this capacity in an original
action “where the injury alleged af-
fects the general population of 2
State in a substantial way,” ante, at
737, 68 L Ed 24, at 590, but the estab-
lished ‘rule, which may be different
than the Court’s paraphrase, was

3. Requiring that a State’s claim implicate
sovereignty interests also serves the oft-re-
peated expression in our opinions that the
Court will not interfere with action by one
State unless the injury to the complaining
State is of “serious magnitude.” See Alabama

v Arizona, 291 US 286, 292, 78 L Ed 798,54 S~

Ct 399 (1934); Colorado v Kansas, 320 US 383,
393, and n 8, 88 L Ed 116, 64 S Ct 176 (1943).
The Court cites this concern, ante, at 736, n
11, 68 L Ed 2d, at 589, but does not explain
why a tax of seven cents per thousand cubic
fe%t of gas is an injury of “serious magni-
tude.”

4. It is true that the Court has exercised
original jurisdiction in cases where the right
asserted by a complaining State cannot truly
be considered a right affecting sovereign in-
terests. I do not doubt the Court’s power to
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exercise original jurisdiction in such cases,
nor do I in this case. The decision that a
particular type of case was an “appropriate”
one for original jurisdiction a century ago,
however, does not mean that the same sort of
case is an appropriate one today. Justice Har-
lan explicitly recognized in Ohio v Wyandotte
Chemicals Corp., 400 US 493, 497-499, 28 L
Ed 2d 256, 91 S Ct 1005, 57 Ohio Ops 2d 351
(1971), that societal changes and “the evoiu-
tion of this Court’s responsibilities in the
American legal system” affected the determi-
nation of what was an appropriate case in
which to exercise original jurisdiction. The
increase in state regulatory efforts on the one
hand and the role of States as consumers on
the other suggests that new considerations
need to be brought to bear on the present
question.
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articulated in Pennsylvania v New
Jersey, 426 US 660, 665, 49 L Ed 2d
124, 96 S Ct 2333 (1976) (per curiam)
in these terms: “It has . . . become
settled doctrine that a State has
standing to sue only when its sover-
eign or quasi-sovereign interests are
implicated and it is not merely liti-
gating as a volunteer the personal
claims of its citizens.” In Oklahoma
v Cook, 304 US 387, 394, 82 L. Ed
1416, 58 S Ct 954 (1938), Chief Jus:
tice Hughes stressed that the princi-
ple that a State may sue as parens
patriae “does not go so far as to
permit resort to our original jurisdic-
tion in the name of the State but in
reality for the benefit of particular
individuals, albeit the State asserts
an economic interest in the claims
and declares their enforcement to be
a matter of state policy.” .

Here the plaintiff States are not
suing to advance a sovereign or
quasi-sovereign interest. Rather they
are suing to promote the economic
interests of those of their Ctitizens
who purchase and use natural gas.
Advancing the economic interests of
-a limited group of citizens, however,
is not sufficient to support parens

- patriae original jurisdiction. In Okla-

homa v Atchison, T. & S. F. R. Co.
220 US 277, 289, 55 L Ed 465, 31 S
Ct 434 (1911), the Court ruled that a
State had no standing to challenge
in an original action unreasonable
freight rates imposed by citizens of
another State affecting shippers
within the State. In New Hampshire
v Louisiana, 108 US 76, 27 L Ed 656,

2 S Ct 176 (1883),
(451 US 1768) '

the Court rejecte
an effort by New Hampshire to col-
lect as assignee on Louisiana state
bonds, when the proceeds would end
up in the hands of the assignors,
New Hampshire citizens. And in
North Dakota v Minnesota, 263 US

In Pennsylvania v West Virginia,

365, 68 L Ed 342, 44 S Ct 138 (1923),
the Court turned back an effort by
the plaintiff State to sue for flood
damage to farmers’ land. In my view
this suit, brought to benefit state
consumers of natural gas, is closer to
these cases than those cited by the
Court, Missouri v Illinois, 180 US
208, 241, 45 L Ed 497, 21 S Ct 331
(1901) (health menace to entire State
from spread of contagious diseases
specifically noted); Kansas v Colo-
rado, 185 US 125, 46 L Ed 838, 22 S
Ct 552 (1902 (rights to water); Geor-
gia v Tennessee Copper Co., 206 US
230, 51 L Ed 1038, 27 S Ct 618 (1907)
(rights to air in unpolluted State).

The Court relies heavily on Penn-
sylvanis v West Virginia, 262 Us
553, 67 L Ed 1117, 43 S Ct 658, 1
Ohio L Abs 627, 32 ALR 300 (1923),
which it describes as “functionally
indistinguishable” from the cage be-
fore us. Ante, at 738-739, 68 L Ed
2d, at 590-591. I think Pennsylvania
v West Virginia, decided over the
dissents of Justices Holmes, Bran-
deis, and McReynolds, is readily dis-
tinguishable, “functionally” or oth-
erwise. The harm in Pennsylvania v
West Virginia was the threatened
complete cessation of deliveries of
natural gas. This harmed all the
citizens of the State, since it would
have prevented any of them from
purchasing the natural gas. The
harm involved was alsc far more
serious than the harm in this case.

the harm was the complete halt in
deliveries of a commodity upon
which citizens of the plaintiff State
depended. The opinion there stressed
the direct link to the “health, com-
fort and welfare” of the citizens of
Pennsylvania and the serious jeop-
ardy they would be in if their supply
of heating gas were suddenly cut
off,. 262 US, at 591-592, 67 L
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Ed 1117, 43 S Ct 658, 1 Ohio L Abs
627, 32 ALR 300..Such a direct link
to health and welfare is simply not
present in this case. The distinction
between an increase in the cost of a
commodity passed onto consumers
complained of here, and the com-
plete cessation of a service upon
which citizens depended, seems pal-
pable.

[451 US 1769]
1II

The exercise of original jurisdic-
tion in this case is particularly inap-
propriate since the issues the plain-
tiff States would have us decide not
only can be but in fact are being
litigated in other forums. Although
this case would come within our
original and exclusive jurisdiction if
appropriate, the question whether it
is appropriate depends in part on
the availability of alternative fo-
rums. See Illinois v Milwaukee, 406
US, at 93, 31 L Ed 2d 712, 92 S Ct
1385; Arizona v New Mexico, 425 US
794, 796-797, 48 L Ed 2d 376,-96 S
Ct 1845 (1976)5 - = SR

The precise issues which the Court
finds it somehow necessary to reach
today are raised in actions which are
currently pending in a Louisiana
state court. An action by Louisiana
seeking a declaratory judgment that
its First-Use Tax is constitutional is
pending, Edwards v Transcontinen-
tal Gas Pipe Line Corp., No. 216,867

(19th Judicial - Dist., East Baton.

68 L Ed 2d

Rouge Parish), as is a refund suit
brought by the 17 pipeline compa-
nies actually liable for the tax,
Southern Natural Gas Co., v McNa-
mara, No. 225,533 (19th Judicial
Dist., East Baton Rouge Parish). The
pipeline companies raise in the Loui-
siana proceeding the identical chal-
lenges raised by the plaintiff States
in the present case.’

In view of the foregoing I consider
Arizona v New Mexico, supra, con-
trolling. There the Court declined to

exercise original
[451 US 770}

and exclusive juris-
diction over a suit brought by Ari-
zona challerging injury to it and its
citizens ae consumers of electricity
generated in New Mexico and sub-
ject to a New Mexico tax. As here,
the tax was imposed on utilities, not
directly on the consumers. iThe
Court quoted language from Illinois

‘v Milwaukee, supra, and Massachu-

setts v Missouri, 308 US 1, 84 L Ed
3, 60 S Ct 39 {1939, concerning the

~sparing use of our original jurisdic-
tion and the appropriateness of con-

sidering alternative forums, and
noted that the utilities, like the pipe-
line companies here, had sued in
state court. The Court concluded
that “[iJn the circumstances of this
case, we are persuaded that the
pending state court action provides
an appropriate forum in which the
issues tendered here may be liti-

.gated” (emphasis in original). 425

5. The Court's dismissal of the significance
of Illinois v Milwaukee and Ohio v Wyandotte
._Chemigals Corp. as cases not within the exclu-
sive jurisdiction of this Court thus simply
does not wash. Illinois v Milwaukee indicated
the appropriateness of considering the exis-
tence of alternative forums in the context of
original and exclusive jurisdiction. Arizona v
New Mexico makes the appropriateness of
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such consideraticn in original and exclusive
jurisdiction cases quite clear.

6. The f{act that the pipeline companies
have seen fit to bring suit on their own behalf
undermines the analysis of the Court that the
consumers of the zas, both the States and the
States’ citizens., are the real parties in inter-
est. The pipeline companies obviously have a
sufficient interest to justify their suit.
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US, at 797, 48 L Ed-2d 376, 96 S Ct
1845. Although the Court in this
case stresses that the plaintiff States
are not parties in the Louisiana
state-court proceedings, in Arizona v
New Mexico we specifically empha-
sized that the relevant question was
whether the issues could be litigated
elsewhere.

IV

The basic problem with ihe
Court’s opinion, in my view, is that
it articulates no limiting principles
that would prevent this Court from
being deluged by original actions
brought by States simply in their
role as consumers or on behalf of
groups of their citizens as consum-
ers. Perhaps the principles skeiched
in this dissent are not the best limit-
ing principles which could be de-
vised, but the difficulty in developing
such principles does not lessen the
need for them. The absence of limit-

_ing principles in the Court’s opinion,

1 fear, “‘could well pave the way for
putting this Court into a guandary

- whereby we must opt either to pick

and choose arbitrarily among simi-
larly situated litigants or to devote
truly enormous portions of our ener-
gies to such matters.” Ohio v Wyan-
dotte Chemicals Corp. 401 US, at
504, 28 L Ed 2d 256, 91 S Ct 1005,
57 Ohio Ops 2d 351.7 The problem
{451 US 771) is

accentuated in this case because it

falls within our original and exclu-
sive jurisdiction, which means that
similar cases not only can be but
must be brought here.

In conclusion I can do no better
than quote from a dissent dJustice
Frankfurter penned under similar
circumstances:

“Jurisdictional doubts inevitably
lose force once leave has been
given to file a bill, a master has
heen appointed, long hearings
have been held, and a weighty
report has been submitted. And so,
were this the last as well as the
first assumption of jurisdiction by
this Court of a controversy like
the present, even serious doubts
about it might well go unex-
pressed. But if experience is any
guide, the present decision will
give momentum to kindred lifiga-
tion and reliance upon it beyond
the scope of the special facts of
this case. ... [L]egal doctrines
have, in an odd kind of way, the
faculty of self-generating exten-
sion. Therefore, in pricking out
the lines of future development of
what is new doctrine, the impor-
tance of these issues may make it
not inappropriate to indicate diffi-
culties which I have not been able
to overcome and potential abuses
to which the doctrine is not un-
likely to give rise.” Texas v Flor-
ida, 306 US 398, 434, 83 L Ed 817,

© 595 Ct 563, 121 ALR 1179 (1939).8

7. It is hardly satisfactory simply to note, as
_does the Court, that “the issue of appropriate-
ness in an original action between States
must be determined on a case-by-case basis.”
Ante, at 743, 68 L Ed 24, at 593.

8. Because of my views on the jurisdictional
question 1 find it unnecessary to address the

merits of this case, beyond noting that the
pressure in original actions to avoid factual
inquiries which this Court of course cannot
make may go far to explain the entry of
judgment on the pleadings over the ruling by
the Special Master that further factual devel-
opment is necessary to a proper resolution of
the issues.

EDITOR’S NOTE

An annotation on “Original jurisdiction of United States Supreme Court in suits

between states,” appears p 969, infra.
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STATEMENT BY
WILLIAM E. BROWN, VICE PRESIDENT
THE KANSAS POWER AND LIGHT COMPANY
ON HOUSE BILL 2571
BEFORE THE HOUSE ASSESSMENT AND TAXATION COMMITTEE
APRIL 19, 1983

Mr. Chairman and Members of the Committee:

I am William E. Brown, Vice President of The Kansas Power and
Light Company.

KPL opposes House Bill 2571 because it would raise rates for our
132,000 natural gas customers, many of whom are also constituents of
membetrs of this committee. The 119 communities KPL serves are spread
from Medicine Lodge to Atchison and include such towns as Wakefield,
Junction City, Salina, Emporia, Kingman and Bushton.

It is our understanding that the tax rate of .00l dollars set
out in line 174 of the bill is a mistake and was intended to be .00l
cents or we are informed this morning possibly .0001 cents. Using
the first corrected figure we calculate that HB 2571, had it been in
effect during 1982 would have added $1,139,157 to the cost of gas on
KPL's main system alone. Under the bill as originally written that
figure would have been $1i3,915,828. Whatever the actual level of the
fax would be is not the important point. The bill will raise rates
on our main system and on the other two systems where we purchase
gas from Northwest Central Pipeline for resale in four cities and
from Northern Natural Gas Company which we resell in 9 communities.

This tax will simply be passed on to gas users in the form of

higher rates and HB 2571 constitutes a hidden tax on customers.

- ATTACHMENT TIII
4-19-83



|
l
(
x
»
"
‘
\
,
>

Its passage would be inconsistent with previous legislative efforts,
such as the removal of the state sales tax on residential bills and
the passage of the Kansas Price Protection Act designed to help
hold down utility costs to the citizens of Kansas.

There is continual pressure to force the costs of natural gas
even higher to the consumer through the NGPA on the federal level
down to the reduction in allowable production in the Hugoton Field
recently ordered in Kansas. Adding another layer of taxes on the costs
of delivering gas only pushes customer bills up.

KPL believes enactment 6f this legislation would be a step in
the wrong direction. We urge you to reject House Bill 2571.

Thank you, Mr. Chairman. I would be happy to respond to any

questions.



TESTIMONY ON HB 2571

before ‘the House Assessment and Taxation
Committee

April 19, 1983

Mr. Chairman and members of the Committee, my name 1is
Don Willoughby and I am here today representing InterNorth,
Inc., a diversified energy-based corporation involved in
natural gas, liquid fuels, petrochemicals and exploration
and production.

We are testifying in opposition to HB 2571, a bill
imposing a tax upon the use of pipelines for moving various
products.

This bill is very similar to legislation introduced in
Louisiana last year. The Louisiana bill, HB 1660, or as it
was commonly called, the Coastal Wetlands Environmental Levy
(CWEL), was introduced by Louisiana after its First Use Tax
was declared unconstitutional by the U.S. Supreme Court.

The bill's author drafted this bill (HB 1660) to correct the
deficiencies the Supreme Court found in the First Use Tax bill.
Fortunately for those of us living outside the State of

Louisiana, the bill failed to pass the Louisiana Legislature.

Today, we are looking at HB 2571, a similar piece of
legislation. So similar that large pieces of the Louisiana

bill appear verbatum in HB 2571.

ATTACHMENT IV
4-19-83
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InterNorth opposes HB 2571 or any other method of taxation
which incorporates the principles upon which HB 2571 is based.
There is no question that the tax will produce higher energy
costs, leading to a further stagnation in the economy. That
stagnation will mean additional unemployment, less industrial
growth and ultimately retard oil and gas exploration. HB 2571
will raise millions of dollars per year, but at a cost to the
economies of Kansas and the nation.

Our company is particularly concerned about the impact
this additional tax will have on an already soft-economy. In
many areas of this country the natural gas industry is very close
to losing major commercial/industrial markets due to rising costs
of gas. In some cases that market is switching to alternate
fuels. The prime results of that switch are an increased
dependence on imported oil and the corresponding fueling of
inflation. In the more serious cases we are seeing these
businesses simply closing their doors indefinitely or permanently.
The costs to society when this happens are only too obvious.
Legislation such as HB 2571 can only magnify this situation.

The one area where we cannot economically afford to increase
costs via taxation is energy.

It is not only in the commercial and industrial sector that
this tax could have a profound negative effect. In much of our
service territory agriculture is an economic cornerstone. The
agricultural industry has been hit extremely hard by inflation,
rising interest rates, and material costs at a time when prices
for their products are, in many instances, less than their costs

of production. Natural gas is an extremely important element of
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this industry, whether it be in the manufacture of fertilizer,
the drying of grain, or the irrigation of the field. The
margin for the farmer continues to decrease. HB 2571 will make
that margin even slimmer. Not only will increases in energy
costs in this area continue to fuel inflation, but they are
likely to break the fragile thread that is keepingbsome farmers
in business.

Obviously, it would be misleading to link all increases in
the cost of gas, and the resultant negative economic impact, to
a single piece of legislation such as HB 2571. The major source
of the increases are contained in the pricing provisions of the
NGPA. But while we may have limited impact on federal wellhead
pricing, there is no question that there are efforts which can
and should be made to hold down other costs which add to
increasing natural gas prices. The defeat of HB 2571 will be a
strong step in that direction. Opposing HB 2571 will not, in
and of itself, turn the economy around. But the $14.5 million/
year (at $.001) that our customers will save if it is defeated,
coupled with the millions of dollars saved by customers of
other systems, will go a long way toward keeping the doors on
that local industrial concern open, keeping the small family
farmer in business, and helping to moderate our families' energy
costs in the future.

Major impact on this country's economy is the practical
result of taxes such as HB 2571. We are just as conéerned with
some of the theoretical implications of this proposal. Like

many states, Kansas has substantially increased spending with
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windfalls in the State Treasury the past few years. The loss
'of those windfalls now has the State scrambling to make ends
meet. We believe the HB 2571 proposal is simply a method of
replacing revenues lost, not an environmental and infrastructure
damage bill. At best HB 2571 is a veiled attempt to increase
Kansas taxes without the political conséquences. At worst, 1t
is an opportunistic effort to have consumers in other states
help to fund the Kansas Treasury.

The bill seeks appropriate compensation for environmental
damage caused by the activities of the pipeline industry. Using
this argument as a policy basis for the legislation is more than
a bit strained when the State has told the pipeline industry
that it is compatible with a need to preserve the environment.
This State encouragement has been responsible for much of the
industry's activity in the State. Now that the State needs
revenues, we believe it simply finds it convenient to cite
environmental harm and demand compensation.

Even giving the benefit of doubt to the environmental
concerns, we cannot agree that compensation for this damage, if
in fact it exists, should run to the States general fund for use
in capital expenditure projects and customary state expenses.

In an economic period when public and private sector budgets

are requiring extensive financial sacrifices, we cannot Justify
Kansas's efforts to presefve the status quo partially at other’s
expense.

1f states continue to attempt to place taxes like HB 2571
on their resources and the inddstries that make the use of those

resources feasible, we will soon be faced with an "every man for
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himself" attitude between the States. We can imagine a scenario
where States will claim a right to compensation for travel by
other States' citizens across their boundaries or claims could

be made for compensation due to rail service across state lines,
etc. Each state will seek to be more creative than the next in
exating penalties for contract with it. Needless to say, we
perceive this to be a frightening prospect. Defeat of legislation
like HB 2571 will unquestionably help to mitigate this divisiveness.

There is no question that HB 2571 becomes a substantial burden
upon interstate commerce. This question will no doubt be settled
by the courts. We seriously question whether the benefits which
might be received from this tax can justify the continuing court
challenges over its constitutionality.

In summary, we believe HB 2571 to be nothing more than an
attempt to raise the taxes of Kansans and others without the
political consequences of direct tax increases., The tax clearly
places an additonal burden on interstate commerce and increases
the cost of oil and gas at a time when both of these industries
are facing rapidly escalating costs for exploration, production,
and transportation. The costs of this tax must ultimately be
passed on to the consumer in an already severely burdened and
soft economy.

We strongly urge the members of this Committee and the entire
Kansas Legislature to carefully study the effects HB 2571 will have
on your constituents, our country, and our economy as a whole.

We believe that you will conclude that its negative aspects far

out-weight the positive.
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Mr. Chairman, we would like to once again thank you for
the opportunity to appear. I will be happy to address any

questions the members might have.

For further information contact:

Donald E. Willoughby

InterNorth, Inc.

817 Merchants National Bank Building
Topeka, Kansas 66612

913/357-5121
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Testimony provided the House Committee on Assessment and Taxation
April 19, 1983 - Re: HB 2571

Mr, Chairman, Members of the Committee, thank you for

giving me the opportunity to appear in opposition to HB 2571.

My name is Pete McGill and I am here today representing
ETSI Pipeline Project, which is the company proposing to
delevelop the coal slurry pipeline. That will be a nipeline
approximately 40'" in diameter to be used for the transportation
of coal in slurry form, It will originate in Campbell County,
Wyoming and be constructed in a southeasterly direction through

Colorado, Kansas, Oklahoma, Arkansas and possibly Touisiana.

The nipeline may eventually be 1400 miles in length, and
when operating at full capacity, would transport approximately
30 million tons of coal per year, This pipeline would be
entirely buried at depths of not less than three feet below
the surface. The system would transport a semi-liquid mixture
of coal that has been pulverized to the consistency of sugar
and, at the mine mouth, combined with equal amounts of water
(by weight). This would create a slurry substance that would
flow by gravity with the aid of a modest pressure system

(about 600 pounds per square inch maximum) until it reaches

200 JAYHAWK TOWER * 700 JACKSON
TOPEKA, KANSAS 66603

ATTACHMENT V
913-233:4512
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the destination. There will be a few opump stations alonp the
route, at fixed points, dependent upon the need to maintain
constant flow. In Kansas, as presently designed, there would

be two such stations.

Mr. Chairman, I appear here in a somewhat different
capacity than others who testify. I join with those that have
appeared here before me and, undoubtedly, those that will follow
that may be concerned about the grave constitutional questions
regarding HB 2571. We seriously question whether a "use tax"
imposed on ETSI's coal slurry pipeline would violate the laws
governing interstate commerce. TFurthermore, disregarding the
constitutional question of state vs., federal authority in such
matters, we also question the technicalities of the bill in
its current form, This bill was drafted in a manner that does
not reflect the normal excellency of your Revisor of Statutes
Office. From our standpoint, it is so ambiguous and unclear
as to intent, that we find it exceptionally difficult to prepare

testimony in response to such a proposal.

It is apparent in the title that pipeline transportation

of water and/or coal were intended to be taxed. From that point

on it becomes less clear who and what are to be taxed, how that

tax might be calculated and who would pay it, I am not completely

certain that ETSI would be subject to the provision of HB 2571,

but since we are the only coal slurry pipeline currentlv proposing
| to cross Kansas and since there is reference to "a transmission
pipeline of coal" in the editorial section of the bill, I can

only conclude it must have some avbplicability to ETSI,
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However, the author of the bill on page 6, in section (f)
makes reference to all the products in the title, including
coal, and then specifically states in lines 202-204 that such
tax is to be, and I quote, "only upon the use of facilities
for transportation through Kansas and for their continued

right to exercise the privilege of the power of eminent domain'.

Does this mean that by being included under the provisions
of this act, the state is granting the power of eminent domain
to coal slurry pipelines? The ETSI Pipeline Project does not
have now, and never has had, the right of eminent domain in Kansas.
ETSI has successfully completed the optioning of all the right-
of-way across Kansas, 325,30 miles, involving more than 700
parcels of property, without the right of eminent domain. This
was accomplished, to the amazement of many, by negotiating
with the individual landowners, agreeing to pay them a reasonable
amount for an easement and agreeing to pay them an additional
amount for any crop damage. This was done through agreement

between ETSI and the individuals involved--by private contract,

ETSI also spent more than $7,000,000 for an environmental
impact study and worked under the direction of and in conjunction
with the Federal Bureau of Land Management. The study took
more than two years to be approved and the conclusions are very
explicit. They do not in anyway reflect the assumptions contained
in the preamble to HB 2571. While I am on that subject, I
refer you to lines 0089 to the middle of 0097 on page 3. I

would like for someone to tell me of the inherent danger of the
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product itself in reference to coal in slurry form. It is

non-toxic, non-explosive and no chemicals are added.

On page 5, section (d), the bill refers to "every person
who is using more than 15 miles of facilities for the trans-
portation of water and other liquefied products'. We can only
assume that the broad definition of liquefied products may have
been intended to include coal slurry, However, on nage 6,
under Section 4,(a), and I quote, '"The owner or owners of

the oil, natural gas, gas liquids, refined products, coal, water,

helium and any other liquefied matter transported through
facilities located in Kansas shall file with the department

of revenue", etc, I think we can assume from this language

that it is intended that the owners of the coal will be required

to report and pay the tax.

The ETSI Pipeline Project does not own any coal, The
ETSI Pipeline Project is a transportation company and their
customers make their own contract for the purchase of coal.

ETSI merely agrees to transport it to the customers' requested

destination,

ETSI, however, will own the water. ETSI has contracted
with the state of South Dakota for an adequate amount of water
to assure the delivery of such coal in slurry form for the
next several years. Obviously, there will be several firms
that contract for pipeline capacity in order to transport their
coal in this one system. Thét coal will be mixed with ETSI's

water, That should create an adequate level of confusion to
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make this bill extremely difficult, if not impossible, to

administer in regard to coal slurry transmission,

In conclusion, Mr, Chairman and Members of the Committe,
I wish to strongly re-affirm my constitutional reservations
about a statute being so broad that it imposes an undue burden
on interstate commerce. I know full well that this committee
will explore that thoroughly, if they have not already done so,
before any serious consideration can be given to an act with

such broad, yet vague, ramifications.

ETSI does not have eminent domain in Kansas and has
contracted individually with the landowners and agreed to pay
any and all damages in an amount agreed to by that landowner.
Mot in the broadest sense of the word can ETSI abuse anyone
or take advantage of anyone. As I have said before, it is the

free enternrise system at work in its finest tradition.

ETSI will be paying approximately $8,000,000 in annual
ad valorum taxes to 15 counties in Kansas and will provide
nearly $9,000,000 in annual expenditures in this state in
addition to those taxes, 1Is it possible that a given state
may come in and impose a tax after a contract price has already
been agreed for a given period of time between the transportation
company and the consumer of the coal? I doubt it, Obviously,
any such tax will be built into the rate base of the utility
companies, and the people or consumer of the end product will
be paying for the higher utility costs. I think that is a

matter of concern to this legislature,
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The reason that companies are willing to spend billions
of dollars in developing a coal slurry pipeline is to provide
an economical and competitive form of coal transportation.
Burlington Northern, the largest rail system in the United
States, apparently realized the advantages because they are
now exploring the possibility of developing their own slurry

pipeline.

Mr, Chairman, and Members of the Committee, I apologize
for the amount of time I have taken here today, but I do urge

you to reject HB 2571 and any other such concept,
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MGILL

SSOCIATES

PUBLIC RELATIONS & BUSINESS CONSULTING

STATEMENT OF POSITION OF THE GARDEN CITY COMPANY, P.O. BOX 597,
GARDEN CITY, KANSAS 67846, PRESENTED TO THE HOUSE COMMITTEE
ON ASSESSMENT AND TAXATION, APRIL 19, 1983, BY PETE McGILL.

Mr. Chairman and Members of the Committee. The Garden
City Company, headquartered in Garden City, manages 28,000
acres of irrigated farm land in western Kansas. We have in
excess of 75 miles of pipeline to support this irrigation system.
As HB 2571 is presently drafted, it is not clear to us if any
of that pipeline is to be taxed, or all in excess of 15 miles, or

the entire 75 miles.

If, indeed, it is to be taxed, this appears to be totally
inconsistent with long range irrigation plans of this state. We
have been encouraged to develop a pipeline system to be used for
irrigation purposes to conserve water. Other systems that us
"ditch'" systems for transportation of water, and there are miles
of such a method used in western Kansas, would not be subject
to this tax under this bill. Are we to be penalized for cooperating
with the State for the conservation of water by developing such

a pipeline.

Subsection (9) on page 4 of HB 2571, as it defines 'trans-

200 JAYHAWK TOWER * 700 JACKSON
TOPEKA, KANSAS 66603
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portation" is not at all clear. It states "from pumping station
to any end user or the movement from pumping station to the
point of actual transfer to any local distribution system of
1A

water At what point might our facilities become

a distribution system if at all?

Further, it seems absurd to us to suggest our farming irri-
gation system will cause environmental harm, as suggested on
page 2. We fail to understand how a leak in the transmission
water pipeline poses a threat to the environment, commerce and
people of the State of Kansas. We also fail to see how our
irrigation system has any connection with sedimentation and silting

at state reservoirs.

If we are, in fact, subjected to the provision of HB 2571,
we assume additional capital outlay would be involved to monitor
the number of units of water transmitted and additional admin-
istrative expense in calculation and reporting. It would be
difficult to predict how many additional state employees would be

involved in policing such a system.

Mr. Chairman and Members of the Committee, our entiré
farming operation is = in the middle of some of the most arid
parts of the state of Kansas. We respectfully suggest if serious
consideration is to be given to taxing transmission lines for
water, that an exemption of some type be created for legitimate
farming operations that have developed their own expensive

irrigation systems through the use of pipelines,
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We personally believe the entire philosophy sets a very

dangerous precedent and that HB 2571 should be defeated.
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STATEMENT OF POSITION OF THE LEGISLATIVE POLICY GROUP TO THE
HOUSE COMMITTEE ON ASSESSMENT AND TAXATION, PRESENTED BY
PETE McGILL ON APRIL 19, 1983.

Mr, Chairman and Members of the Committee. The Legislative
Policy Group is a group of more than 30 counties in western
Kansas, represented by County Commissioners, County Attorneys,

County Clerks, County Treasurers and other county officials.

They wish to go on record as being quite concerned about
the ramifications of HB 2571. The bill as presently drafted is
so ambiguous and unclear that we are not at all certain of the

effects on the counties represented.

We are quite concerned that an unusual precedent would be
set by such a taxing procedure that might at some future date
erode or eliminate our local property taxes on such transmission

lines.

We are not certain how rural water districts are involved,

if at all.

We are not certain of the effect on the county and city water
supplies of the areas we represent. Our portion of the state is

quite conscious of the depletion of our greatest natural resource,

200 JAYHAWK TOWER - 700 JACKSON
TOPEKA, KANSAS 66603 — ATTACHMENT VIT
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water. Our water tables are declining and if at some future
date, we are to rely on sources removed from our immediate area
for additional sources of water, will we be subjected to an
additional state penalty in the form of taxation merely for
transmission?

We are quite concerned that an additional state tax on
transmission lines could have an adverse effect on our local
ad valorum tax base. Fewer gas, o0il, or water lines would be
installed and such a tax would encourage abandonment of some
existing lines.

Mr. Chairman and Members of the Committee, the Legislative
Policy Group is opposed to the entire concept contained in

HB 2571 and strongly urges its defeat.




" Thank you, Mr, Chairman and members of the Committee.

My name is Gaines Bell. I serve as the manager of the kansas
operating division of Getty Pipeline based in‘El Dorado, -
Kansas. Getty Pipeline is the transportation subsidiary of
Getty 0il Company which has been operating out of El Dorado
since 1%19. Gettf Pipeline employs approximately 80 people
in Kansas. Our operations include approximately:z,ooo miles
of wholly ownéd pipeline and 300 miles of partially owned

piveline.

I am here today to voice our strong opposition to House Bill

2571. The bill, if passed, has the potential to do substancial

environmental and economic harm to the State of Kansas and its .

citizens as well as the potential to increase the need to

- establish and maintain an expensive infrastructure.

I have reviewed the bill as drafted. Section 1, paragraphs
iA), {C), (D) and (B) state the legislative intent or reasoning
for considering tb;é proposed new tax as it rélateg to oil

and gas -pipelines. The bill states that the revenue raiséd
from this additiopal tax is needed to address three:specific

problems, or preceived problems. They are: 1) pipelines

pose a "threat to the health and safety of commerce and the

_pecple of Kansas"; 2) pipelines have created a "need to-

establish and maintain an expensive infrastructure,® and; 3)

ATTACHMENT (AR S 4-19-83




the pcwer of eminent domain held by pipeline cowpanies‘"is
disruptive to public and private property rights, expsctations
and public right of ways." If the reasons for enacting

this onerocus tax are as stated in the bill, the legislature
is basing their reasons on inaccurate, ipdefensible rationale.
Thig reasoning does not take into account the present day

operations of pipeline companies.

T
»

As I can only speak for Getty Pipeline, I would like to address
these three comncerns the legislature has identified as they

relate to our company.

1) Héalth‘apd Safety

‘The cost for all clean up and land restoration associated
with a leak or spill is bornes by the company owning the
pipeline. 1If a major leak should oc;ur, in addition to
.the cost of the clean up, land restoration and pipeline
repair, a fine is levied against the pipeline owner by the
U.é. Coast Cuard. These fines avre assessed against the ownex
whether éhe'leak was a result of their negligence, the
negligence of another or an act to God. In addition,
adequate protection is afforded to the private and public
sectors -through the court system if damage estimates are
in dispute. Therefore,:fhé additional funds-collécted
through this tax are unnecessary. Getty has hgé few

major leaks during its many years of operation. Those




2)

3)

that have occurred have been inspected by the Bealth Depaftment
after finzl clean up and restoration, and have been given

high maxks. Ransas has an excellent safety record;s This

tax wili.not have an effect on the continuation of this

safety record.

Infrastructure Need

Getty Pipeline agwns and operates a gathering system which
sexrves between.i,700 and 2,000 small produciﬂg wells,
mostly strxipper wells. With the additional tax burden
projecteé at approximately 56 million t0 our company alone,

the economic conseguences on this gathering system must be

evaluated with the possible.outcome & shutdown. Approximately

35,000 barrels are transported through this gathering

‘system each day.- Without the continued operations of this .

system, the only means for small producers to get their
product to market will be by truck. One truck hauls 160
barrels. This translates into 200 additional truck loads
pexr day on Kansas roéds; bridges and highways as a result
of Getby's operations only. .Tpis would havg much greater
impact op'the gﬁviroﬁment and infrastructure of-tbis state

than the present pipeline operations.

Eminent Domain’

of the.Z,OOO miles of pipeline owned by Getty Pipeline,
less than lvpeicent of land acguired for the purposes
of laying pipeline was acquired by eminent domain. The

remaining 99 percent was purchased -through private negotiations




Cay

with private owners. Private negotiations are the best
method of acguiring property for. both parties involved.
The right of eminent domain has not been used in an abusive

manner and has not impacted negatively upon this State.

.In conclusion, the impositién of this tax‘ﬁill gserve neithex
the copcerns raised by the legislature nor the interest of

" this State by putting an undue hardship upon a major industry
contributing to the economic vitality of the State. We would
he happy to meét with members of the legislature at a future
date to discuss your concerns as we, too, are interested in.the

well being of the State and its citizens.

We must urge you pow, however, to oppose House Bill 2571 as it

is not in the best interest of Kansas and its citizens.
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Thank you, Mr. Chairman.

.

4 My name is Richard G. Soehlke. I am Vice President~
i EéﬁGfacturing~Centra1 Region for Getty Refining and Harketing Company
,égged in Tulsa, Oklahoma. We appreciate having the opportunity to
g?é%ent our facts and views on the proposed pipeline tax legislation
féébsﬁied in House Biil 2571.

In a nutshell, we see this bill as bad legislation. It reminds

.éé of a man who went out to shoot some food for his family but shot

himeelf in the foot instead. House Bill 2571 appears to have negative

_iééifitations far broader in scope than might initially be perceived.
’gét only will it do severe harm to the refining and marketing segment
Qééﬁhe petroleum industry, but also to the pipelines and production _
pgtﬁions, Beyond this, the injury will carry through to most areas of
Eie econcmy, including agriculture and the general consumer, not the
least of which is the rural user of liguefied petroleum gas.

In support of these general views, I offer the followlng specific
comments.

”A' Gétty Refining and Marketing Company is the domestic manu-
fééig:ing and marketing subsidiary of Getty 0il Company, headquartered
’iﬁfi%s angeles, California. This subsidiary's manufacturing respoﬁ-
i§ibilities include the company's refinery at El Dorado, where I am
ji?éated.‘ By virtue of this operation, which is the state's largest
Vféfinéry,,we are one of the state's larger employers and one of the

‘largest purchasers of Kansas crude oil.




At the El Dorade refinery alone, we employ ‘538 taxpayers, with an
rhanﬁual payroll of some $£17.8 million. The refinery's feedstock -
1 §0rma11y includes some 35,000 barrels per day of RKansas crude oil,

“ézﬁs an additional 35,000 barrels per day of crude oil and 13,000

Eéiiels daily of natgzal gas liquids transported via Kansas pipelines.
'  I mention these facts and figures to provide an idea of the scope
Q45;ﬁi*cperations in the Sunflower State, so that my later remarks may
be considered against an appropriate background.

o Getty's El Dorado refinery was founded in 1917 and has been
htinﬁaily modified and up-graded at a cost of many millions of
éallars‘ Please keep in mind the fact that these investments are
cﬁﬁtiﬁning at a time when the "downstream” portion of the petroleum
b331ness -- that is, the refining and marketing segments -— are in
ygaztlcularly dire economic straits. As ybu are aware, 1 am sure, two
1:efzwezles in Kansas and one in Missouri just outside Kansas City
recently have been forced to close because of deteriorating economic
»géﬁéiticﬁs. This picture is being repeated many times across our
'bgééon, as those refineries struggling to survive are operating at an
ggéfége of about 65 percent of capacity, according to the hpril 11
edition of the 0i) and Gas Journal.

~ The ﬁpril 18 edition of Time magazine gquoted industry authority
Tn.Lunﬂbarg, publisher of The Lundberg Letter, as saying the refining

ané marketlng end of the petroleum business would lose nearly $2.3




[y

» and must hope for a

: bzlllon in the first guarter of the current year

-?‘firmlng of prices to Tecoup these losses and remain a viable ecancmic
fforce

As knowledgeable citizens and consumers, you are aware, no doubt

*that nationwide Prices for petroleum products have declined sharply i

_;recent months, leading the Consumer Price Index downward. And while

aﬁe pos1t1ve aspects may be seen in this situation, there are signi-

'fxcant negative implications, evidenced by the unhealthy condition of

ie2 refining and marketing business,

And while the health of this business is principally our concern

¥

t ‘=must be yours also, for imposition of this proposed additional

bLzéen of taxzation may be the final straw for many businesses in this

ztate. I am not s0 politically unsophisticated as to imply any king

f:thteat to the distinguished Kansas leglslature, but I would be

aing the state, our employees, stockholders and consumers a

ﬁlsseIVIce if T failed to point out some Of the adverse implications

5th13 Proposed legislation.

F;rst. admittedly, our ox would be gored. There should be no

“The initial financial impact on Getty Refining and Marketing

-Company would be on the order of $6.8 miliion per year. I am

»fiEEnt you are thinking, “that's your problem.* and you're right.

‘How to solve it alsgo is our problem.




'_T‘There is absolutely no way my company can &fford to absorb this
éiﬁ& of additional burden. We are not breaking even right now, even
é&ﬁhnut the imposition of this tax. Therefore, the first option we
must examine is whether this tax can be pagsed through to the ultimate
consumer. That is, will the marketplace allow us to raise our prices
.éaough to recover the tax. Right now and in the forseeable future, we
ﬁo not belleve it will.

The obvious alternative is something we do not even wish to

We and the other Kansas-based refineries would be hit three times
;by this tax -- first on the raw material coming in, second on any
:ﬁaiurai gas used as fuel, and third on the finished product going out
‘i§f the refinery. This is because the vast majority of the feedstocks,
fﬁel and finished products of Kansas refineries move by pipeline.

' Ransas refine:s would be unable to recover the proposed tax
ibecause they supply such a small portion of the petroleum products
lsol& in the state and supplied to surrounding states and would be
”qg;ble to influence the pump prices upward in the extremely
‘éﬁﬁpétitive market environment. Obviously, then, out-of-state
'éfiﬁers§ which would be taxed only on the portion of their finished
graﬂucts that moved by pipeline within the boundaries of Kansas, would
: 32 & competitive advantage.

»7’Y0uvare aware, I am confident, that a major portion of the
fiﬁisﬁed product from our Bl Dorado refinery is shipped to Colorado.

iEehﬁe, it would be natural and reasonable to say, "Fine, pass on the




attxtudemay even seem reasonable. The fact is, though, that the

'yxié:cky" Mountain area constitutes a more fiercely competitive petroleum

rnarket, so the idea of selling our product at a price higher than our

qcépetitibn does is totally unrealistic.

And the competition in the Rockies would have the advantage of
héi;t;g»'snp’piied by refineries that do not utilize pipelines that cross
- IE we cannot sell our Kansas-produced fuel in Colorado, we must
Vsjeék anbi:her market. Let me assure you, if you have any doubt, that
,Veg;égyori;e is trying mightily to gain a larger and hopefully more

piéfitab}ei,ghare of the gasoline market, but those attaining any

g};}yif‘ic}‘a’nt success are rare indeed. Thus rather than exporting a
a',xf,' the legislation reduces the economic viability of Kansas-based

‘businesses in comparison with their out-of-state competitors.

1 must also mention that the producers of crude oil in Kansas
ségt:l& sustain further economic disincentive. When a purchaser buys
he crude oil at the lease, he apparently would become responsible for
;;{g‘jp:opcsed transportion tax., Obviously, the purchaser, who is also
i;by_é-'transporter, will attempt to recover the tax from the producer.
'huzéi thé :Ransas crude producer may expect to receive enocugh less for

e

“his crude to keep that crude competitive with other state's oil, not

%:.gbject to the proposed tax. The bottom line is that the Kansas

’V},i:éduc:ar, who already finds sizable portions of his revenue taxed

sway, would see another bite taken out of his income.




“If the legislation is enacted as proposed, and our doubts as to

t@?faﬁility to pass the increase through to the consumer are

gﬁiiﬁat&ﬁ, all Ransas refiners must carefully examine their options.
#Hay I suggest you look at the situation from this perspective: We

“ﬁsvgithe largest and presumably the most modern and therefore the most

Aif}#;éﬁtiy operating refinery in the state. If our refining and
%ééﬁiﬂgrare4hard—pre55ed to be economically viable, what kind of
‘h§§aA66 yau'think all the other Kansas refiners are in?

T:Gne of the most disturbing aspects of this legislation is that it
reflects a change in the rules after the game has srarted. We and the

cther reflners in the state have made our investments and plans on the

Tb&sls of what we perceived to be an environment conducive to growth

éﬁi#ﬁability, an atmosphere that encouraged and nutured business and
cﬁQﬁéteial ventures.
Then, with remarkably short notice, we discover that the oil
Hug;ness iz expected to provide the resources to fill huge pcrtxcns of
?ﬁélﬁéficit in the state's coffers. Hard on the heels of a debili-
tat;hg severance tax measure comes the second devasting blow-——the
3é§§siaticn béing considered here today.

B We had belie#ed that Getty in particular and our inﬁustfy in
'“enéfal were held in higher esteem in Kansas. Ouy company has enjoyed
§§:éxcellent relationship with the people of this state for more than
:§ yeéf§{anﬂ look forward to its continuation for many more. But in

1arge measure, the basis for that relationship has been a mutual




8)g

-

rev*p#ct by the industrial and governmental segments of the state's
»"":::smlety - a respect that produced a healthy economic environment in
V:vv;;hjph business enterprise could flourish to the benefit of
éﬁé:epreneur, consumer and government. -

We respectfully.urge defeat of legislation such as Bouse Bill No,

571, which would undermine such an environment.
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Mr. Chairman and members of the Committee, I am Representative
Jim Patterson from Independence. In general I am appearing for
the benefit of all the people of Kansas but more specifically for
the people in the 8th legislative district which includes Independence

and the surrounding area.

Although I am speaking with regard to all pipelines, I will

use one I know best as an illustration.

I am opposed to H.B. 2571. Section 1 of the bill uses three
pages to set forth Public Policy Statements. It is recognized that
this prelude or introduction is known in law as a shot-gun approach.
The idea is to throw in everything pertaining to health, safety and
general welfare hoping to make the taxing part of the bill consti-
tutional. If such policy statements is accepted by the courts,
then it is said that the inherent police powers of the state are

paramount and therefore hold the taxing provision constitutional.

I challenge this Public Policy Statement as incorrect and
falsely stated. I will dwell upon lines 33 through 39. I quote
"Due to the inherently dangerous nature of the products themselves,

the transmission of these products under high pressure pose a constant
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and ever present threat to the health and safety of commerce and

the people of the state of Kansas."

In order to show this statement as incorrect and for addtioral
purposes to be stated later, I handed you the story of Sinclair
Pipe Line Co. reprinted from Pipe Line News, November 1959, 1If
you will read the second paragraph on page 4 you will see the
earliest predecessor of the Arco Pipeline had its origin around the
turn of the 20th century. The history dates from 1895. This
pipeline, from that date to this, has demonstrated a safe operation
unparallel by any industry. This same pipeline has consistently
practised a good neighbor policy not only with landowners that
granted easements but to the surrounding neighborhood through

which this line operated. Enviroment has always been its concern.

This article also illustrates the technical advances in the

laying and operation of pipelines up to 1959.

You note from this article that the pipeline headquarters has
been in Independence since 1904 when it moved there from Neodesha.
During this long history with the community, it is my opinion that
this pipeline has contributed more to the infrastructure of the

state of Kansas than the state has contributed to the Company .

At present about 230 to 250 employees are located in a five
story building in Independence. Except for a very few, these
employees are professionals. The employees are engineers, advanced

management people, technical computer people of the highest level.

The Independence office is the headquarters for Arco Pipe-

line Company.

I hand you a map that shows the transportation pipelines

and stock companies. I call your attentior to the incet in the
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lower left hand corner of the map. The purple line shows petro-
chemical lines. The bill does not yet include this. I point this

out primarily to show how a pipeline today may be operated from

most any geographically location within a nation. Those petrochemical
lines are operated by a computer in a room of the building in
Independence. The entire pipeline system is computer operated.

The system pin-points a problem so quickly that it can be handled
almost instantaneously. This is an added feature to safety and

the enviroment.

In the upper lefthand side of the map you see the Trans-Alaska

Pipeline System. I will return to this later.

On the back of the map you will see a brief summary of todays

operations of 8,100 plus miles of crude lines, 3,800 miles of refined

products, 800 mile 4 foot Trans-Alaska Pipelines. Of this total mile= -

you see little of the lines within the state of Kansas.
The crude lines and the product lines are common carriers.

Tariffs are on file with Federal Energy Regulation Commission. Any
owner of crude or products may ship on these pipelines. These

pipelines do not own the crude or products moving through the lines.

The lines are computer operated. A computer in Independence
controls those lines through the mid-section of the nation including
the petro-chemical lines around Houston. The computer operation

makes it easy to change the location of the operation.

Approximately two years ago, at a time the parent company was
reviewing the operations location for maximum efficiency and minimum
cost, the Kansas Tax Department was proposing an allocation factor
for interstate income that would amount to an abnormally high income
tax. We almost lost the pipeline headquarters at that time. The

company agreed to approximately wore than double previous amounts
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of income tax, but still less than $2 million proposed. This type
of activity by the Tax Department and bills similar to H.B. 2571
every couple of years is likely to lose this and other similar

companies.

Kansas benefits from the Kansas sales tax, Kansas franchise tax,
Kansas income tax and ad-valorem tax. In Montgomery County, Kansas,
for years, the largest taxpayer of ad-valorem (property tax) has been:
Northwest Central Pipelines (formerly Cities Service Pipeline), Arco
Pipeline, Kansas Gas and Electric, Union Gas and Southwest Bell
Telephone. In addition to the company paid taxes, the employees

contribute a hefty amount of taxes.

The economic benefit is only one of many. The employees are
community leaders in civic and social affairs. The employees of
this company over the years have been outstanding contributors to
the culture of Kansas. Current and retired employees are artists
in the broadest sense. We have painters, musicians, actors,

educators, etec.

Annually, Independence draws the largest gathering in this
state - the employees and ex-employees of the Pipeline Company does
and has made major contributions to the outstanding Kansas event that
now brings people from all over the United States and some foreign

countries.

The greatest engineering feat of this century and the most
expensive privately financed construction project in history is
the Alaska Pipeline. Mr. Chairman I hand you this 213 page book

entitled 800 Miles to Valdez to further show the expertise used in

todays construction of pipeline; the absolute assurance there is minimum

environmental harm; and the least amount of threat to the health
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and safety of commerce and people. The construction of this
pipeline cost almost $8 billion. More than 1% million barrels

of oil flows through this line daily.

A reading of this book will explain the laying of a pipeline
through permafrost, under and over rivers without change in the
channels or adverse affect upon the terrain. You will see that the
pipeline was buried in someplaces and raised in others so it would
not interfere with the migration of the caribou and other wild-
life. The building of the pipeline becomes a focal point and
testing ground for issues such as conservation and environmental

protection.

Mr. Chairman, it seems to me this bill cannot stand if the
Public Policy Statement fails. The evidence submittéd here this
afternoon definitely indicates the construction, maintenance and
continued presence of these pipelines does not produce substantial
environmental harm. Likewise the history and other facts presented
proves the transmission of these products does not pose a threat
to the health and safety of commerce and the people of the State

of Kansas.

I ask you to defeat H.B. 2571.
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The Story of

aINCLAIR PIPE LINE CD.

One of the Largest and Oldest
Crude 0il and Products Pipe

Line Systems in the World.

By ELTON STERRETT ‘
Engineering Editor

s

The manifold and gate valve assembly at Marceline station, Cast fittings and « multiplicity of flanges chaméterised this
early pump station. To shift flow, the operator had to clambe over lines and spin the wheels by hand.
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THE STORY OF SINCLAIR PIPE LINE COMPANY

INCLAIR PIPE LINE CO,

with undivided interest in 10,-
954 miles of common carrier pipe-
lines, is a giant among giant pipeline
systems. But it has not always been
so big, having had not one, but two,
starts which eventually led to the
vast network now doing honor to its
founder, Harry F. Sinclair,

The earliest predecessor of the
present system had its origin around
the turn of the 20th century as the
Kansas Oil & Gas Co., with a few
miles of 2-inch pipe as its trunk or
“main.” A year later the name of
the company was changed to Prairie
Oil & Gas Co. to avoid confusion
with another company carrying the
word ‘“Kansas” in its title. The new
Prairie company took over the prop-
erties within the State of Kansas
formerly held by the Forest Oil Co.
(founded circa 1890) which had
been active in Kansas from 1895.
The activities of the company con-
sisted in laying gathering lines,
building storage tanks, and selling
oil for tank car delivery.

In 1903 the young company built
its first “trunk line.” It was a 6-inch
screwed line, 32 miles in length,
connecting the flush Caney field
gathering systemn direct to a refinery
at Neodesha, Kan.

From this early start Prairie ex-
panded rapidly. A trunk line to the
Kansas City area from Humboldt
was of 8-inch pipe, 115 miles in
length, and was completed in 1904.
In that same year all 16 of the com-
pany’s employees moved from Neo-
desha to Independence, Kan. The
entire force and its meager office
cquipment made the move inside
one box car. .

In 1905 the system trebled its
length by constructing 441 miles of
8-inch main line from Sugar Creek,
near Kansas City, Mo., to Whiting,
Ind. Much of this line was laid on
the right of way of the Santa Fe
Railroad with pipe being strung
from work trains. Only a year later
the 8-inch was paralleled by a line
of the then unprecedented diameter
of 12-inches —a size crowding close
on the limits of tolerance and joint-
tightness with threaded pipe under
the field method of making up joints
by the “hammer and tongs” proce-
dure.

By January, 1915, Prairie consist-
ed of more than 2,610 miles of

L

trunkline, ranging from 6 to 12-
inch, and was the largest pipeline
system, in terms of miles of trunk,
in the world.

Prairie Oil & Gas Co. was owned
by National Transit Co., itself own-
ed by Standard Oil Co. (N.].). But
in 1911 the United States Supreme
Court brought about the dissolution
of the vast Standard empire, and as
a result Prairie became a separate
unit. Further rulings from the Su-
preme Court, which defined inter-
state pipelines as common carriers,
brought about the formation of the
Prairie Pipe Line Co. as an individ-
ual corporation, organized in Janu-
ary, 1915, and first in business as a
pipeline entity on February First of
that year. Head offices of the newly
formed pipeline company remained
in Independence, Kan., now serving
as headquarters for the Sinclair Pipe
Line Co.

First Pipeline Named “Sinclair”

Not until 1916 was there a pipe-
line bearing the Sinclair name. This
was the 487-mile system of 2 to 6-
inch pipe acquired by H. F. Sinclair
when the Sinclair Oil & Refining
Co. was organized. The mileage was
a composite taken over from three

small refining ‘companies. Early in

May of that year planning was ini-
tiated on a line from Drumright,

Okla., to the Chicago area. Over
much of the distance the pipeline
paralleled the Prairie line, the right-
of-way sticking as closely as possible
to the tracks of the Atchison, To-
peka and Santa Fe Railway. Long
sections of the line were laid on the
railroad right-of-way. Roads were
practically nonexistent, and string-
ing was from railroad flat cars to
mule-drawn wagons for the ultimate
placing along the ditch.

Humboldt, Kan., again entered
the picture: this time as the termi-
nus of the 145-mile, 6-inch main
line east from Drumright, and as the
initiating station for the 528-mile,
8-inch trunk to Chicago. Pipeline
spreads on this construction resem-
bled small armies, numbering up-
wards of 1,000 men and progressing
through the muscular efforts of hun-
dreds of Missouri mules. All pipe
was screw-joined, the hammer man
still retaining his post as head of the
make-up crew.

The new Sinclair pipeline paral-
leled the Prairie line over much of
the span between Humboldt and
Chicago—as likewise did its working
organization. Lacking pipeliners in
the Sinclair organization, two veter-
an pipeliners from Prairie were
brought over. The two men were
John R. Manion, to serve as general
manager; and Frank Hadley, to be

Steam stations were common on the early lines of the Prairie System. This one is
at KEernan. Note coal piles flanking tall stack,
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EARL W, UNRUH
President and Director and Chairman of the Executive Committee

Following graduation from Bethel College, North Newton, Kansas with a degree in
chemistry, and further study at Tulsa University, where he was awarded a degree
in chemical engineering, he entered employ of Sinclair Oil & Gas Company as an
engineer in the spring of 1938. Early in 1941 he was transferrred to Sinclair Refin-

ing Company — Pipe Line Department

-—- a8 an engineer with headquarters at

Harrisburg, Penna, Subsequently named chief dispatcher, in January, 1943, he was
promoted to chief engineer of the company’s products pipeline system. Moving to
Independence, Kansas in January, 1949, to take over the duties of chief engineer
of all crude oil and products pipelines, he was made Part-Interest Executive on
June 1, 1953, serving in that capacity until January 10, 1956, when he was elected
vice president in charge of operations. He attained his present post March 2nd, 1957.

chief engineer. Many of the station
personnel — operators, oilers and
gaugers—also came from the Prairie
line, which served as basic training
ground for them. Other operating
men were drawn from the National
Transit Co., back in Pennsylvania,
so that by the time construction was
completed in March, 1918, the

stations, some 40 miles apart, were
all manned. Reciprocating duplex
pumps, powered either by Snow,
Busch or Maclntosh internal-com-
bustion (diesel) engines outfitted
most of the stations; some, however,
used Snow steam pumps powered
by boilers drawing crude oil fuel
from the line.

In the days of flush production
the life of an oilfield sometimes was
a matter of months, or at the most
a very few years, and a pipeline was
forced to be constantly reaching
out toward new sources of crude.
Changes in the production picture
frequently brought about wbrupt
changes in the direction of a line
under construction, and even the
reversal of flow as originally con-
templated. Thus a line Sinclaii was
building south from the existing net-
work of trunklines was carried into
the Healdton field, and projected
for extension to the Gulf of Mexico.
The newly discovered Ranger, Tex.,
field needed pipeline outlets, and
the proposed extension southward
was turned southwest to tap the new
area, crude being moved thence to
Kansas City and Chicago instead of
toward the Gulf.

In 1919 the far-flung Sinclair in-
terests were merged to form the Sin-
clair Consolidated Oil Corp., which
owned some- 2,443 miles of trunk
and gathering lines, representing an
investment of nearly $33 million. On
Feb. 9, 1921, H. F. Sinclair sold a
one-half interest in the Sinclair Pipe
Line Co. to the Standard Oil Co.
of Indiana for a cash consideration
of $16,389,914; the Sinclair organ-
ization to manage and operate thc
line. This sale averted the construc-
tion of a parallel line by the Stand-
ard interests, and at the same time
absorbed open throughput capacit,
then existing in the Sinclair system.

Two years after the sale of half
interest both Prairie Sinclair Pipe
Line built 8-inch lines some 130
miles in length from the newly dis-
covered Mexia field to connect with
their north-bound trunk system near
Jacksboro, Tex., on the Ranger-
Chicago line. Sinclair thereby pro-
gressed that much closer toward its
earlier objective of a Gulf port,
though flow in the new line was
northward to fulfill an oil purchase
contract of 17 million barrels.

This additional oil demanded
even greater capacity to Chicago
and both systems all the way from
Drumright (Cushing, Okla.) to the
northern terminus were paralleled
with 380 miles of 8- and over 500
miles of 12-inch line — this latter
being the first pipe of this diameter
laid by the Sinclair company. It’s
expansion project was completed in
1917; some eleven years after the
first 12-inch laid by the Prairie sys-
tem to the same market,

Meantime The Pure Oil Co.,
found itself with heavy production
in the new Mexia field and its sub-
sidiary, Pure Oil Pipe Line Co. of



J. D. McCONNELL
Vice President Economics and
Planning and Director

Began his pipeline career with Prairie
Pipe Line Company in 1921, at Inde-
pendence, Kansas, after graduation
from the University of Wisconsin in
electrical engineering., With the excep-
tion of six months employment with
the Los Angeles Gas & Electric Co., he
has been continuously with the pipe-
line since that date. During his serv-
ice with Prairie and Sinclair he has
been successively civil engineer, dis-
trict foreman, district superintendent,
assistant division superintendent, and
assistant chief engineer, with asasign-
ments in appraisal and valuation work,
pipeline survey and location, pump
station design and construction and
pipeline maintenance, operation and
construction, In July, 1951, he was made
administrative assistant in the execu-
tive department, and was assigned to
supervision of the compamy’s “Big
Inch” line from Cushing, Oklahoma, to
East Chicago, Indiana, In 1953 he was
named general manager of crude oil
lines, becoming director of engineer-
ing om February 1, 1956. He was elected
vice president and director of crude
line operations on March 2, 1957.

Texas undertook construction in
1921 of an 8-inch line from Mexia
to Pure’s refinery and loading docks
at Port Arthur, Tex. Sinclair, thru
a subsidiary known as Sinclair
Prairie Pipe Line Co. (of Texas),
then built a 12-inch line from near
Huffman, Texas to its refinery at
Houston. In 1925 The Prairie Pipe
Line Co. acquired 50 per cent of
the stock in Pure Oil Pipe Line Co.
of Texas and in 1926 purchased the
remaining 50 per cent but continued
to operate the facility as a separate
corporate entity.

Development of Wyoming produc-
tion far beyond any possible local
consumption of refined petroleumn
led Sinclair, always in the forefront
in Wyoming development, to plan a

G. M. JOHNSON

Vice President Engineering and
Operations and Director

Entered the service of Prairie Pipe Line
Company at Eastland, Texas, March 10,
1920, as a draftsman, On June 1, 1928,
he was transferred to Pure Oil Pipe
Line Company of Texas, a wholly own-
od subsidiary of Prairie Pipe Line Co..
as a Held engineer, with headquarters
at Mexia, Texas. Early in 1932 he be-
came engineering supervisor and as-
sistant in operations in the Fort Worth
offices of the Sinclair-Prairie Pipe Line
Co., in 1943 being made superintendent
of the Texas Division of Sinclair Re-
fining Co.~Pipe Line Department. Fol-
lowing formation of Sinclair Pipe Line
Company he continued in the same
capacity until April 1, 1953, he was
named vice president in charge of
crude oil lines and moved to the gen-
eral headquarters at Independence,
Kansas., He was named vice president
and director at the meeting of the
Sinclair board of directors on March
2, 1957,

line eastward to supplant the trains of

tank cars which up to then had pro- -

vided the only outlet for excess
crude, Much of the crude stock
then going to Standard of Indiana
was making the long haul, as was
Sinclair's Wyoming crude. As Stand-
ard was half owner of the Sinclair
system, it was only natural that that
company should press for construc-
tion of a pipeline to the area. As a
result, Sinclair undertook the build-
ing of a 717-mile trunk line to tap
the Wyoming fields, reaching from
Clayton, Wyo., near the booming
Salt Creek field, to a junction with
the existing Sinclair system at Free-
man, Mo., south of Kansas City.
Most of the mileage was 12-inch,
some 10-inch, and a portion com-
posed of looped 8-inch. Started in
March, 1923, the line was com-
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A. M. STAFFORD
Vice President and Director

Joined the home office accounting de-
pariment of the Sinclair organization in
New York City on July 21, 1919, Among
the duties performed while in that de-
partment was that of participation in
the opening of the books of the parent
company. In February, 1923, he was
transferred to the New York production
office, later being made assistant to
the executive in charge. When the
Sinclair company began construction
of its products pipeline system in 1841,

he was made assistant to the vice

president in charge of pipelines, in
September, 1948 being named New
York representative of the pipeline de-
partment. On January 4, 1951, he was
elected vice president and director of
the pipeline company.

pleted in 344 days—remarkable time
for the way in which pipelines were
then laid—and a month was re-
quired to fill the line with crude,
after which the 17 stations with 40,-
000 b/d capacity moved a daily
throughput of 25,000 barrels.

Only four years after its opening,
the Wyoming line was shut down.
Production had dwindled each year
until a surplus over local require-
ments no longer existed, while trans-
portation costs to Midwest refining
centers via the long line would not
compete with those of lines from
other less remote producing areas.
Following the shut-down, Sinclair
subsequently moved many of the
pumps and their prime movers to
other points on its system, ‘

Sale to Standard Oil Co. (Ind.)

The Sinclair Pipe Line Co. and
its companion Crude Oil Purchasing
Co., for nine years owned jointly
by Sinclair and Standard of Indiana
in 1930 became wholly owned by
Standard of Indiana through a pur-
chase which at that time was one

Sy A =



L. B. MOON

Vice President Pipsline Operations
and Director

Began his affiliation with Sinclair Oil
& Gas Company in the gasoline de-
pariment at Seminole, Oklahoma, in
1927. Was transferred to Sinclair Refin.
ing Company in 1831 on refinery con-
struction. A year later he retumed to
Sinclair Oil & Gas Company as fore-
man of plant construction and main-
tenance in Texas, Oklachoma and
Kansas. In 1934 was sent to Wyoming
on gasoline plant operations, remaining
there until 1941, when he was trans-
ferred to Harrisburg, Penna., with the
newly organized products pipeline di-
vision, as superintendent of construc-
tion. The company initiated products
pipeline construction in Texas during
1947, where he was transferred to super-
vise construction. A year later he was
made a division superintendent, by
the products pipeline department, hav-
ing charge of the Southwestern District.
In September, 1950, he was made gen-
eral manager of the products pipeline
department, and on January 4, 1951,
was made vice president and director
of the Products Pipe Lines of the newly
formed Sinclair Pipe Line Company.

of the biggest financial transactions
on record. Standard paid Sinclair
$72 million for his holdings. Thus
the first pipeline to bear the Sinclair
name passed out of his hands.

With construction of the modern
Ajax line in 1930, Prairie was left
with little or no throughput; making
it a natural carrier for the Sinclair
crude formerly transported in the
Sinclair system for its Chicago area
needs.

By 1930 the Prairie Pipe Line had
become a system of many parallel
lines and loops, with groups of rela-
tively small pumping units, individ-
ually driven. The art of batching
was then unknown, and the com-
pany attempted to segregate differ-
ent crudes throughout its system, a
plan which required shippers to pro-
vide extensive tank farms and one

H. J. AMEND
Vice President and Director

Began with Prairie Pipe Line Company
in 1817 as a night clerk, and began
his ascent up the ladder in the com.
pany’s accounting depariment, succes-
sively holding administrative and su-
Pervisory posts therein, being named
assistant auditor in 1948, Effective Jan-
uary 1, 1952, he was elected to the
company’s board of directors and ad-
vanced to the position of auditor, in
which capacity he supervised and ad-
ministered the company's accounting
department. On January 10, 1956, he
was elected to the board of directors.

which resulted in uneconomic util-

ization of pumping facilities. Prairie
was characterized in a company re-
port as “a small-diameter pipe de-
velopment, one of the oldest in the

- industry, and in the main obsolete

in physical plant and excessively
costly in maintenance and opera-
tion.”

In 1928, the company’s last big
year, the Prairie system had about
26,000 miles of pipeline, some 4,400
miles in 12-inch diameter pipe, more
than 20,000 in 8-inch pipe, and the
remainder in smaller sizes. In places
the main line consisted of as many
as ten parallel 8-inch lines. The sys-
tem was delivering around 200,000
b/d, three-fourths of that amount to
the St. Louis, Chicago and other
Mid-West markets with remainder
going on to eastern refineries via
connecting carriers.

One year later some of the line’s
largest users tried unsuccessfully for
tariff revisions and, rebuffed, laid
twin 10-inch lines from Glenn Pool
to Wood River. This cut seriously
into the Prairie system’s throughput,
and the acquisition of full interest
in the Sinclair system by the Stand-
ard Oil Company of Indiana meant
that Prairie’s largest user had sud-
denly doubled its pipeline connec-
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1. H. RENARD
Vice-President and Director

After schooling at Central Pennsylvania
College of Business, he entered the ser-
vice of Sinclair Refining Co., Pipe Line
Department, at Mechanicsburg, Pa., in
1943, where he worked in the Treasury
Depariment. In 1944, he moved to Co-
lumbus, Ohio, which was then head-
quarters of the Products Pipe Line Divi-
sion. After military service in 1945, he
rejoined Sinclair in May, 1946, and on
Jan. 1, 1947, was promoted to depart-
ment head of the Treasury Depariment.
He served in that capacity until trans-
ferred to Independence, Kans. on Sept.
1, 1947, After serving in administrative
positions for over four years, he was
elected assistant secretary and assist-
ant treasurer of Sinclair Pipe Line Co.
in April, 1957, In Sept., 1953, he was
promoted to Executive Assistant to the
President. In Sept,, 1959, he was elected
vice-president, director and a member
of the Executive Committee.

tions and store of crule. For the
year 1931 the loss was some $670,-
000 in operating revenue. Only par-
tial use of the system by Sinclair
kept Prairie going.

Rumors of a Sinclair - Prairie
merger began to circulate as early
as 1928, and the following year the
Wall Street Journal quoted Harry
F. Sinclair as discussing negotiations
with Prairie. In 1930 Sinclair’s an-
nual report stated “In order to make
provision for expansion and possible
consolidations your board of direc-
tors has authorized . . . an increase
in the authorized common capital
stock from 10 million to 20 million
shares.”

On Jan. 14, 1932, stockholders of
Sinclair and the two Prairie com-
panies were notified that the three
boards of directors had reached an
agreement for consolidation. The
move involved stock transfers only,
with Prairie Pipe Line Co. stock-




]. P. MAIN
Secretary-Treasurer and Director

Began his pipeline career with Prairie
Pipe Line Company on August 19, 1815,
in the accounting department in Inde-
pendence, Kansas. Between June 186,
1917, and May 3, 1919, he saw service
with.the 110th Engineers, 35th Division,
returning to Prairie in June of 1919,
-~ being employed in various company
field offices until 1921, when he was
transferred to the general offices at
Independence, in the Stock Transier
Depariment. For a year he was em-
ployed in the executive department of
the company, being assigned to the
treasury depariment on April 1, 1944,
January 1, 1947, he was elected Junior
Assigtant Treasurer of Sinclair Refining
Company, being promoted to Senior
Assistant Treasurer 168 months later,
On January 4, 1951, he was made secre-
tary-treasurer and elected a director.

holders being given 14 shares of Sin-
clair for each ten shares of their
own company. (Prairie Oil & Gas
stockholders got share for share).
The name of the new organization
was to be “Consolidated Oil Corp.”
When the merger was completed, it
had required 8,110,000 shares of the
newly increased capitalization to ef-
fect the exchange of Sinclair Con-
solidated stock for the outstanding
Prairie Oil & Gas and Prairie Pipe
Line holdings, with some 6,107,000
shares of the stock in the hands of
the original Sinclair group. Follow-
ing consummation of the transfer,
the word “Sinclair” was dropped
from the corporate name. Prairie
stockholders had voted almost 90
per cent for the plan, with only
some 3 per cent dissenting.

In the first fiscal year of the new
Consolidated Oil Corp. only the
former Prairie Pipe Line, now term-
ed the Sinclair-Prairie Pipe Line

Co., reported a profit, but this

proved to be large enough to offset
the losses of the other corporate
divisions.

Sinclair-Prairie Pipe Line Co. in
1932 had C. H. Koontz as chairman
of the board, J. R. Manion as presi-
dent, and board members were E.
H. Chandler, A. D. Sloan, R. B.
Hanna, W. F. Gates and Frank
Hadley. President Manion, who had
become general manager for Sinclair
after leaving Prairie in 1918, was
thus to head the Prairie system
again after a l4-year lapse. W. F.
Gates, who had headed Prairie in
1915, was named as president in the
incorporation papers, but retired be-
fore actual operation of the new
company had gotten under way. At
about this same time announcement
was made that the Sinclair building,

D. C. PHILLIPS
General Atlorpey

Was graduated from the University of
Oklahoma with two degrees, bachelor
of science in general engineering and
bachelor of laws. He served im the
armed forces for more than three years,
attaining the rank of first lieutenant in
the Army Air Force. In August, 1949,
he joined the legal staff of the Sinclair
0Oil & Gas Company at Tulsa, shortly
after completing his undergraduate
work. In May, 1954, he transferred to
Sinclair Pipe Line Company, reporting
to the general offices in Independence.
On January 1, 1957, he became general
attorney and co-ordinator for the com-

pany.

in Independence, Kan., was to re-
main as headquarters. Thus the old
Prairie Pipe Line Co.’s home office
served to house the Sinclair-Prairie
organization. In 1929 the East wing
was added to the original building
built in 1917 carrying out the archi-
tectural style of the initial unit. It
now houses the pipeline operations

for the far-flung Sinclair Pipe Line
System.
Early Construction Methods

Early in the history of pipelines
the railroads recognized they were
on the losing end of a struggle with
pipelines for oil transportation, and
the more progressive railway com-
panies followed the principle of “if
ye can'’t lick ’em, jine em.” The
Santa Fe, enjoying much of the rail
transfer of crude from Kansas and
Oklahoma fields to the Chicago
area, in 1904 entered into an agree-
ment with the Prairie Pipe Line Co.
for longitudinal occupation of that
railway company’s right-of-way be-
tween Sibley, Mo., and Joliet, Il
This grant of 400 miles was the.
longest pipeline mileage agreement
of record then, and probably still
stands today. .

Following the successful negotia-
tions with the Santa Fe, Prairie
made a similar arrangement with

K. T. FELDMAN
Part-Interest Executive

Graduated in 1933 from Kansas Uni-
versity with degree of B, S. in M, E,
entering the employ of the Sinclair or-
ganization in August, 1935, in the gen-
eral engineering depariment of crude
oil pipelines. Assigned to Products pipe
line department in Harrishurg, Penna.,
in 1940, Was with the Corps of Engi-
neers, U.S.A, in the engineers pipeline
school from July, 1942, to November,
1945. Returned to Sinclair as assistant
chief engineer, products pipeline, at
Columbus, Ohio. made division engi-
neer, eastern division, in September,
1947, being loaned to Platte Pipe Line
Company as chief engineer in the fall
of 1950. He returned to Sinclair Pipe
Line Company as its chief engineer in
1952. He was nade director of engi-
neering in April, 1954, and on January
31, 1956, made Part-Interest Executive.
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Views in the engine room (above) and in the pump room of Ma:celine station. This was one of the first stations to use air

bottles to absorb pulsation in fluid flow. A fire wall with packed shaft apertures segregated the MacIntosh-Seymour diesels
from the adjacent pump batteries.
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C. T. CARTER
Director of Engineering

Was graduated from Eansas State Col-
lege, Manhattan, Kansas, in 1938, with
degres of B, 5. in M.E. The summoer af
that year he joined the Sinclair Refin-
ing Company—Pipe Line Depariment,
in Kansas City, as « mechanical engi-
neer, January, 1947, saw hizs promotion
to district superiniendent of the com-
pany's Kansas City district, whers he
remained untll tronsferred to Indepen-
dence in January of 1952, where he had
supervision of the construction of the
new pump stations on the company's
“Big Inch” line, On July 1, 1953, after
serving some months as assistunt head
of the Qil movements Department of
Sinclair Pipe Line, he was promoted
to head of that department., In Febru-
ary, 1956, he was made general man-
agey, crude oil lines, and effective,
November 1. 1857, assigned to his pres-
ent post us direcior of engineering.

the Missouri Pacific Railroad. In
later years this plan was extended
to cover the laying of multiple lines.
Prairie Pipe Line’s four 8-inch lines
from Carrollton, Mo., to Wood Riv-
er, Ill, were laid under a similar
license agreement with the Chicago,
Burlington & Quincy Railroad Co.
On the Sibley-Joliet line Prairie

GLENN O, ASH
Purchasing Agent

Went with Sinclair Ofl Company, in
Tulsa, Oklehoma, on November 5, 1919,
coming {o the ol eompany from service
in the army, and starting as an invoice
clerk. In 1921 hs was promoted to o
buyer in the purchasing depariment of
the oil company, progressing steadily
in the depariment at Tulsa, where he
remained until 1951, In 1950 he was
made assistant purchasing agent for
the Sinclair Hrm, being transferred to
Independence on February 1, 195], to
take over the post of purchasing agent
for the newly organized Sinclair Pipe
Line Company.

- strung pipe directly along the right-

of-way. Railroad cars—flats or low
side gondolas—transporting the pipe
from Eastern pipe mills were routed
out along the pipeline construction
front. As the main line was cleared,
the work train carrving laborers and
cars of pipe would progress to the
point where pipe was needed, the
men would swarm over the cars,
and pitch pipe into the ditch along-
side the track, By moving the string

Portable pick-up pump used in the early “20's, Used to salvage oil from leaks.
it had « capacity of 80 bbl /hr. Note iron wheels on this early automotive equip-

ment,

10

CLAUDE M, COTTON
Auditor and Director

Started with the company as elevater
boy, in the company headquarters
building at Independence, at the age
of 17, on August 12, 1929, eventually
transferring to the payroll section of
the accounting department. In 1938 he
was transferred to the IBM machine
accounting for the pipeline department,
serving as supervigor of that section
until 1948, when he was transferred to
the internal auditing department as ac-
countant, In 1954 he was named as-
sistant auditor .and promoted to audi-
tor January 17, 1956. He was elected to
the board of directors on March 2, 1957.

of cars alternately forward and
backward, the 20-foot mill random
lengths of pipe could be strung in a

—————
(1) Manifold at Teague station showing.
partially obscured by the fire extin-
guisher housing, incoming lines, and
main suction header, all Kerotest valve
equipped. (2) The two booster pumps,
one for each outgoing line, utilizing
United Centrifugal Pumps, powered by
Allig-Chalmers motors. (3) One of the
main line United Centrifugal pumps,
driven by a Luikin step-up gear with
4.28/1 ratio, (4) End view of one pump,
showing Grove suction and discharge
valves. (5) One of the two Nordberg
Dua-fuel engines powering the main
line pumps. The engines are housed,
the pumps and step-up gears under
roof but with no side enclosures. (8) The
panel in the conirol room of Teague
station. Back of box in foreground
houses telemetering gauging unit, elec-
tronically connected to «ll tanks on
farm. (7) The four-bay Young f#in-fan
cooling unit, one bay each for cooling
water and for lube oil on each of the
Nordbergs. (8) The fuel oil battery,
flanking the station building. Tank at
stairway holds make-up water for en-
gine cooling, the other three vertical
tanks contain diesel fuel, while hori-
zontal tank is for engine lube oil.
Teague station is on the crude oil sec-
tion of the Sinclair system, delivering
to the refinery at Houston, Texas.






Welders sxercize their ingenuity ta huﬂd up an m:::hét on one of the crﬁssings of

the Missouri river. Phote taken in 1348,

continuous. line. The threaded: pij:e '

was shipped with a coupling or “col-
lar” ‘on one end, a thread protector

on the other and joint damage as
the pipe was being unloaded was -

minimized.

Use of railread cars eliminated

stockpiling, did away with double
handling in unloading and stringing,
and saved about 95 per-cent of the
teaming bill. The railroads also co-
operated in-solving the problem of
housing the- pipeline gangs. With as
many as 1,000 men in a gang—now
known as a “pipeline spread”’ the
problem - of housing and feeding
such an army was beyond the re-
sources of many small towns. To
care for these men, the railroads fur-
nished strings of bunk cars, each
with its mess kitchens, and hauled
the men from the siding where the
night had heen spent out to the
scene of pipelaying; the reverse of
the operation took the work train
out of the way of other traffic at
night,

Pipeline Costs Fifty Years Ago

In 1908 pipeline construction
costs were on a par with other costs
of that era, As part of the prepara-
tion for a law suit to determine the
legality of Prairie’s lines in Okla-
homa the company outlined costs as
follows: 25 miles of 8-inch line
would cost $3,000 per mile; labor
{each company laid its own lines in
those days) was figured at $1,200
per mile; and right-of-way was esti-
mated at 20¢ per mile. Cover was
to be 18 inches.

Another line, according to figures

released by Prairie, to reach to the-
Gulf * of  Mexico, - envisioned - five:

pumping stations at a cost of $50,-

000 each: A station would employ -
eight men—on 12-hour shifts—at a

wage of $90.00 per month, or a to-
tal operating payroll per station of
$720.00 per month. A maintenance
crew of 15 men would be required,

~-at 375,00 per man per month, or a

payroll of $1,125.00 per month, It
was  anticipated that such a line

- could be laid at a rate of a mile per
- day in good weather.: AT

Madernization-Program

By the time the present Sinclair

:Pipe Line Company was formed, in

1951, the old Prairie lines and sta-
tion equipment had far outlived
their ‘usefulness, and the costs for
moving Sinclair. erude to the Chi-
cago area were the highest of all

pipelines, Coincident with the for-

- mation of the pipeline subsidiary P.

C. Spencer, president of Sinclair Qil
Corp., announced that the new
pipeline company would construct a
20-22-inch line from Cushing, Okla.,
to Chicago, which was later changed
to 22 - 24-inch. To be 670 miles in
length, the line would. be powered
by six pump stations, all electrically
powered, and with a throughput of
145,000 b/d. o
Officials of the new pipeline com-
pany were Roy J. Tibbets, - presi-

dent; William H, Morris, A. M.

Stafford, R. C. Bearden, L, B. Moon
and Charles Fitzgerald, vice presi-
dents; J, P. Main, secretary-treasur-
er; and W. H. McBrayer, counsel.
Completion of the line, early in
1953, gave Sinclair Pipe Line the

- lowest per barrel cost for any oil
moved from the Mid-Continent pro--

ducing. area_to Chicago. Through--

put, for the entire system, had to-

taled some 170 million barrels in

1952, first- year ‘of the new com-

pany’s:-operation. This figure jump-
ed: to 199 million barrels in “1954.

By the end of 1958 the figure was

too big to be expressed in-terms of
yearly “throughput; daily pumping-
of both crude and products. totaled
643,872 barrels. :

In 1953 to reinforce operations by
decentralization and distribution of
management authority, the company
began a far-reaching program of re-
organization. At a board meeting on

~April -1,1953, Roy Tibbets “was
“made chairman" of the board and

William - H.. Morris elevated -to the

presidency. - G.- M, Johnson was -

named vice president and added to
the board, and R. C. Bearden given
the post of executive vice president.
Less than three years later, on Jan.
10, 1956, H. ]. Amend, Ear] W,
Unruh and C. F. McCoy were elect-
ed vice presidents and, together with

Corrosion tests called for coating examination in the early days, Here the “system”
is exposed to show elfects of soil on six lines with different coatings.

12



(9) The products line station at Hearne. Texas, showing one of the two General Electric motors, driving a United Centrifugal
pump. The square box mounted on the pump body at the parting line is a Robertshaw vibration switch, (10) The reverse
bend in the suction line to one pump, necessitated by the dual service range of the pump, with a Mason-Neian regqulator in
the background. (11) Pump, panel, and portion of interconnecting line which allows pumps to operate in parallel or series,
depending on hydraulic conditions of line. (12) A second view of station piping between pumps., (13) Sump pump and mani-
fold at Heame. (14) The panel at Heame, with two sets of units, one for each pump. Bristol recording units transmit pump
throughput directly to dispaicher's office in Independence, Kansas. (15) The unique crossover in the station manifold, which
enables one pump-—either pump, to be on line with other cut off, or both pumps to operate in parallel or for No. 1 to deliver
to the suction for Pump No.2.

I3



The punel mounting the automatic con-
trols at Hearne station which determine
sequence and duty of pumps through
a predetermined time schedule:

A. A. Davidson, counsel, made re-
sponsible for coordination of the
company's ~staff and operational
functions.

On March 2, 1957, Earl W. Un-
ruh was elected president, G. M.
Johnson named vice president in
charge of operations; and J. D, Mc-
Connell was made a director and
vice president in charge of crude
oil operations,

As of Nov. 1, 1939, the company
officials are Earl W. Unruh, presi-
dent; G. M. Johnson, vice president,
engineering and operations; H. J.
Amend, financial vice president; A.

M. Stafford, vice president; L. B.
Moon, vice president, pipeline oper-
ations; J. D. McConnell, vice presi-
dent, economics and planning; J.
H. Renard, vice president; J. P.
Main, secretary-treasurer; and C.
M. Cotten, auditor. All named are
also directors and with the exception
of Vice President Stafford, head-
quartered in New York, are located
at the pipeline company’s main
building in Independence, Kan.
Sinclair was among the first of the
pipeline companies to introduce the
use of air chambers on both suction
and discharge lines at pump stations
to lessen the severity of line surges.
Since the earlier step toward mod-
ernization with the construction of
the 22 -24-inch line to Chicago in
1953, it has expanded its system,
and has adopted and adapted auto-
mation to its stations wherever prac-
ticable. The system includes stations
which are “satellite” stations, con-
trolled from ~master stations else-
where on the line; it also has com-
pletely automatic stations on some

“of its products lines, true automa-

tion —being accomplished through
control of some stations by hydraulic
conditions existing in the line. Both
types of stations are of the unattend-
ed type, being monitored by equip-
ment designed to protect against any
type of equipment failure, unauth-
orized entrance, and natural hazard.

During 1958 Sinclair Pipe Line
completed a large diameter line to
move crude oil from North Texas

- to the Gulf. This 300-mile line pro-

vides a greatly reduced unit cost
than was possible over the line it
replaced. A connecting link was also
built between this new line and the
partially owned Basin Pipe Line
System. Through stock ownership
the company participated in the
construction of a crude oil line from
the Four Corners, thru stock own-
ership, as well as in a large diam-
eter products line from the Phila-
delphia area through Pennsylvania

- Fast

to Cleveland, Ohio. Both these part-
ownership lines will effect note-
worthy savings in barrel transporta-
tion costs over earlier, small diame-
ter lines. )
Today Sinclair Pipe Line Co. is
sole owner or owner of an undivided
interest in 10,974 miles and thru
stock ownership interest an addition-
al 11,000 miles of common carrier
pipelines, Gathering and transporta-
tion of crude oil require 7,706 miles;
refined petroleum products 3,248
miles. Line diameters range up to
94-inch on the crude lines, to .16-
inch on the products system. To
power these pipeline miles, the com-
pany operates 239 pump stations, 49
of these being on the products lines.
The crude lines serve the Mid-
Continent, Texas, New Mexico and
Wyoming producing areas, trans-
porting crude to refining centers at
Houston and Corpus Christi in Tex-
as, East Chicago in Indiana, and
Sinclair, in Wyoming. Sinclair prod-
ucts lines serve major population
centers in 14 states east of the Rocky
Mountains with petroleum products
from refining areas at Philadelphia,
Chicago, Houston, Corpus
Christi and Wood River, Ill. Con-
nections to other common carriers
make Sinclair products available to
most refining and consuming locali-
ties east of the Continental Divide.

The end of one Sinclair crude oil line.
The tower in the central background
is at the Houston Refinery end of the
line, and marks the riser and entry into
the pipeline tunnel under the Houston
Ship Channel. A similar tunnel across
the channel takes the pipe down into
the tunnel, bored well beneath any
possible deepening of the waterway.
AIl throughput is metered through the
two Brodie meters at left center, each
having a capacity of 5,000 Bbls/hr. The
Grove valves controlling flow to the
meters are Limitorque operated, by re-
mote control, The flow from either me-
ter may be deflected to check through
a 1,000 bbl, vertical tank meter prover.
Delivery from pipeline to refinery thru
these meters, used as delivery prool,
eliminaies the use of tank gauging.
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- ARCO Pipe Line Com-
pany headquartered in
Independence, Kansas since
1904, operates its pipeline
system and an extensive
microwave communications
system in 12 states. Its Alaskan Di-
vision is headquartered in Los
Angeles,California. Four Corners
Pipe Line Company, headquartered
in Long Beach, California, operates
pipeline systems in the states of
California, Arizona, Utah and New
Mexico. Kuparuk Pipe Line
Company, headquartered in Los
Angeles, operates a 27-mile
pipeline in Alaska.

Atlantic Richfield Company,
through its subsidiaries, ARCO Pipe
Line Company, Four Corners Pipe
Line Company and Kuparuk Pipe
Line Company, operates or owns
one of the most extensive pipeline
systems in the United States. The
8,100-plus mile network of crude oil
pipelines transports crude oil from
the producing areas of Texas,
Oklahoma, California and New
Mexico to refineries in Houston,
Texas, Carson, California and to
terminals and refineries in other
areas. This network includes the
800-mile 48-inch Trans Alaska
Pipeline which transports crude oil
from the Prudhoe Bay area of
Northern Alaska to its ice-free port
of Valdez on the South and the 16-
inch Kuparuk Pipe Line connecting
the Kuparuk field to the Trans
Alaska Pipeline. Also, multiple line
segments in the greater Houston
area transports petrochemical

products and related feedstock
materials serving several major
plants of the petrochemical industry
in that area. Separate products
pipeline systems of approximately
3,800 miles transport refined
petroleum products from refineries
to distribution terminals in 11 states
from New York to the Gulf Coast
and in the Los Angeles Basin.

In addition, Atlantic Richfield
Company has an interestin 10 other
pipeline companies throughout the
lower United States and Alaska.

An industry “first” was scored
in pipeline operations with the
operations computer control
system. The crude oil and product
line operations are programmed
into the computer control systems
located in Independence, Kansas
and Long Beach, California.
Utilizing the extensive communica-
tions system, these computerized
controls permit a high degree of
operating safety and automation.

In addition to optimizing
electric power requirements, it is
possible for the computer to start
and stop pumping units, take gauge
and meter readings, calculate
volume of fluids in tanks, calculate
shipment completion and arrival
times, constantly monitor pumping
operations and alarms, and print out
hourly, daily and monthly operating
reports. On-line computers are
used for closed loop pipeline
operation and accounting.

\ Dina |l ine CAarmnan
O Pipe Line Company

Subsidiary of AtlanticRichfieldCompany

RCO Transportation Company Pipelines

¥
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HB 2571

Mr. Chairman and Members of the Committee:

House Bill 2571 which places a tax on the transportation of
pipeline products is anti-consumer and anti-pfoducer legislation.

In order for pipelines to continue to operate it will be necessary
to pass the tax on to the consumer in higher prices or pass it back
to the producer in lower prices for their products.

Pipelines must: compete with other forms of transportation and
if the tax is excessive and the cost cannot be passed on or back
then they will be abandoned. If abandoned there will be a loss of
jobs and taxes on the local ad valorem tax rolls.

There is a great unrest in the consuming public now and to
add to their costs in Kansas with the pass through of the severance
tax and a pipeline tax will cause the unrest to become greater. In
the case of natural gas this tax could cost up to about 80% of the
cost of some Hugoton gas. As an example an MCF or 1000 cubic feet
of gas is sold for about 50¢ (old gas Hugoton field). If it's trans-
ported 400 miles through a pipeline the tax is $.001 per unit per
mile or 40 cents. If you use the average rate used to estimate the
value of gas for the severance tax of $1.35 the tax rate is 29%. I
do not believe you will want to go home and face these consumers and
tell them you raised the cost of natural gas on their utility bills
by this amount.

Another factor that must be considered is the competition
between states for industry. The high taxes will make Kansas energy
more expensive than surrounding states and we will not be in a

position to compete as a site or location for new industry.

ATTACHMENT XIII
4-19-83



HB 2571
Page 2

Y

Kansas also has a number of small refineries. This tax may
raise the cost of crude to them which they will try to pass on to
the consumer. Small refineries are in tough economic times and as
we have seen two refineries, one in Phillipsburg and one in
Kansas City, have ciosed. We ask you not to place an additional
burden on these units which may result in their closing and the
loss of jobs connected with them.

We feel this tax is punitive in nature and should not be
passed. We ask the committee to table this bill or to report it

adversely.

George Sims
Mobil 0Oil Corporation

4/19/83




Legislative Testimony

Kansas Association of Commerce and Industry

500 First National Tower, One Townsite Plaza Topeka, Kansas 66603 A/C 913 3567-6321

April 19, 1983

KANSAS ASSOCTATION OF COMMERCE AND INDUSTRY
Testimony Before the
HOUSE ASSESSMENT AND TAXATION COMMITTEE
REGARDING: HB 2571, TAX ON USE OF PIPELINE FACILITIES

Thank you Mr. Chairman for this opportunity to express the concerns of the Kansas
Association of Commerce and Industry regarding the proposal to impose a tax on the use

of pipeline facilities in Kansas. I am Ron Gaches, General Counsel for KACI.

The Kansas Association of Commerce and Industry (KACI) is a statewide organization
dedicated to the promotion of economic growth and job creation within Kansas, and to
the protection and support of the private competitive enterprise system.

KACI is comprised of more than 3,000 businesses plus 215 local and regional chambers
of commerce and trade organizations which represent over 161,000 business men and
women. The organization represents both large and small employers in.Kansas, with
55% of KACI's members having less than 25 employees, and 86% having less than 100
employees.

The KACI Board of Directors establishes policies through the work of hundreds of the
organization's members who make up its various committees. These policies are the

guiding principles of the organization and translate into views such as those ex-
pressed here.

KACI is opposed to the passage of HB 2571 for several reasons. The tax proposed
in HB 2571 is arbitrary and discriminatory in nature. No reasonable rationale has
been suggested by the proponents for requiring the user of pipeline facilities to pay

an additional tax to support services enjoyed by all Kansans.

- MORE -
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The public policy statement included in section one of this proposal is
inaccurate, misleading, and damaging to the Kansas business climate. Pipelines do

not constitute the hazard suggested in section one.

The true impact of this type of tax would eventually be felt by all Kansans.
A pipeline use tax would increase the cost of energy for most Kansas consumers,
residential, commercial, and industrial. While the energy cost increase may be
small for some residential users, the higher cost for industrial users would be
significant and would make Kansas a less attractive location for new industrial
development and expansion of existing Kansas industries. The negative impact

would delay economic recovery in Kansas and prolong our high‘unemp1oyment levels.

The suggestion that this tax is desirable because it would be paid by non-
Kansans ignores the real threat of retaliatory taxes that might be passed by other
states that would impact on Kansas. Our experience with severance taxes demon-

strates that this retaliatory tax policy does exist.

Finally, to suggest that the tax is reasonable because the pipelines can't be
moved fails to recognize the development of pipelines outside of Kansas that would
be capable of transporting much of the products now transported by pipelines in

Kansas. Certainly, this tax would discourage development of any additional pipe-

1ines in Kansas.

For these reasons we urge you to reject HB 2571. If Kansans are not prepared
to pay the rising cost of state government then perhaps the level of services
should be curtailed. Growth in the state budget of nine percent should not be
acceptable in recessionary times. The public sector should follow the‘1ead of the

private sector in curtailing the growth of spending.
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My name is Allan Caldwell. I am representing Koch Industries,
Inc., which is a privately owned oil company headquartered in
Wichita., While the great majority of its operations are in states
other than Kansas, Koch does, through subsidiaries, operate several
hundred miles of pipelines in Kansas. The proposed‘House Bill No.
2571 would constitute a second major tax on the Kansas oil and gas
industry from this 1983 legislature. It is an alarming proposal
which promises to significantly impact Koch's business operations and
its decisions on future expansion within the State of Kansas. Koch
feels that its contribution to the industrial strength of the State
of Kansas is not insignificant and that this proposed bill is a
further example of the worsening business atmosphere for energy
related businesses in our State.

Koch finds the proposed legislation objectionable for several
reasons:

I

The attempted justification for this proposed tax is that the
"continued presence of these pipelines . . . are presently producing
substantial environmental harm. Moreover, the activities associated
with oil and gas transportation and development have created a need
to establish and maintain an expensive infrastructure in part in the
State, including but not limited to highways, roads, bridges,
schools, hospitals, unemployment compensation, detention centers,
welfare assistance and other public improvements.”

The above is an erroneous argument designed to justify a tax on
the basis of protecting society from a burden and a danger which does

not exist.,



Pipelines, both liquid and gas, are strictly regulated by the
federal government. 49 USC subchapter D concerning Pipeline Safety,
(Parts 190, 191, 192, 193 and 195) sets forth detailed and specific
regulations for the construction, maintenance and operation of liquid
and gas pipelines. Kansas is a participant in the Federal safety
programs and receives funds from the Federal Government in that
regard.

The United States presently uses approximately five billion
barrels of petroleum products a year of which most, at one time or
another, travels through a pipeline. There are presently existing
227,000 miles of oil pipelines in the United States connecting our
nations petroleum producing, refining and marketing areas. 1In 1981
pipelines were respoﬁsible for 46.2% of all crude oil and refined
products transported in the United States. During this time they
carried a total of 575.9 billion ton-miles of crude oil and products
(A ton-mile represents movement of one ton of freight one mile)
from which only six of a total of the 53,496 transportation deaths
were related to oil pipelines. Of the approximate 2.3 billion
barrels of oil moved by pipelines in 1980 (assuming 46.2% of 5
billion barrels) only 289,445 barrels, or less than .012% of the

total oil moved, was lost through spills. (0il Pipeline of the United

States, Association of 0il Pipe Lines).
0il pipelines have a record of safety unequaled by any other
transportation mode., While carrying the 46.2% of all crude oil and

refined products they had only 219 accidents in the entire country in

1980.

(Annual Report on Pipeline Safety; 1980, U.S Department of

Transportation).



Pipelines are by far the safest method of transportation of a
vital commodity. Additional pipeline transportation greatly reduces
the wear and tear on the states highway - trucks being the only
alternative to pipeline transportation in Kansas. Instead of
increasing the cost of maintaining an infrastructure, pipelines
greatly reduce that cost.

11

The Bill would place an unconscionable burden upon the Kansas
0oil and gas producer and transporter. The producer, already hit with
the new severance tax which we are assured will be passed during this
session, would have added to his cost of production 104 per barrel
for every hundred miles he must move his product within the State.

He will be forced to either truck the crude, thereby exposing the
people of the State of Kansas to significantly higher risks of
accident and human error than that inherent in the pipeline systems
of the state, or the added tax which will place him at a competitive
disadvantage with out-of-state producers.

This transportation tax will clearly discriminate against and
most heavily impact producers in the western portion of the State who
must transport their product over many miles to the refineries in
the east. The producer's obvious alternative will be to move his
product outside the State of Kansas as quickly as possible to
refineries in adjoining states. The result will be counter
productive for Kansas. The Kansas exploration industry will be
encouraged to move its activities elsewhere. This will reduce
employment and other benefits associated with exploration and

production. This will ultimately result in less - v



not more, revenue available to the State Treasury.

The impact of this proposed legislation on the transporter is
unclear, except that it will significantly impact its administrative
burden. Under §2(g), "transportation" is defined as being the
"movement from the pumping station to the city gate or from the
pumping station to any end user."” This definition creates an
ambiguity as to what is meant by the "pumping station". Gathering
systems are constructed with numerous pumps and tanks to gather crude
0il for injection into a pipeline system., Whether this bill is
designed to impact such gathering systems cannot be told from its
language.

Providing information on mileage and number of barrels pumped
over the vast network of gathering and transmission lines in the
Kansas will be extremely burdensome to the transportation company.
It will significantly add to its cost of doing business thereby
threatening its economic viability.,

The one who Qill ultimately pay this very significant increase
in energy cost will be the Kansas consumer who has already suffered
the additional burden of increased gas and electricity costs during
the winter of 1982 to 1983. When the gasoline tax hés increased 05¢
per galion, and the State of Kansas is adding a severance tax its
citizens are already facing rising energy costs. It is difficult to
understand that this legislature would add to that burden by the
imposition of this tax.

Under this plan everyone loses, the producer, the royalty owner,

the transporter, the consumer and the State.



I11

This statute is patently unconstitutional as a violation of the
Commerce Clause of the United States Constitution. This statute will
impact all transportation by pipeline through the State of Kansas and
will violate the very purpose of the commerce clauée which was to
create an area of free trade throughout the nation. The Commerce
Clause vested the power of taxing interstate commerce in Congress and
not in the states. The imposition of a tax such as that proposed in
this bill would essentially resurrect the customs barriers which the
Commerce Clause was designed to eliminate, If Kansas can impose a
transportation tax on products shipped across its border why cannot
Colorado, Wyoming and California? Such actions would result in
chaos.,

This constitutional prochibition has been addressed on numerous

occasions by the Courts of this Nation. 1In, State vs. Montana

Utilities Co., 133 P 2d 354 (Mont. 1943), a "license tax" directed at

interstate transportation of gas produced in the state and intrastate
distribution of gas produced within or without the state was found to
be unconstitutional.

The United States Supreme Court in Michigan - Wisconsin Pipe

Line Co. vs. Calvert, 347 US 157, 74 S, Ct. 396 (1954), held a

"gathering tax" on gas taken into a pipeline system alsc to be
unconstitutional, The court found that such a tax would cause a

multiple burden upon commerce among the states.

See also Maryland vs. Louisiana, Us , 101 S. Ct. 2114

(1981); Louisiana — Nevada Transit Company vs. Fontenot, 233 La 600,

97 So. 2d 409 (1957).



Koch Industries, Inc., presently has its coporate headquarters
in the State of Kansas and pays a significant amount of state income
and property taxes into the Kansas Treasury. It employs in excess of
1,500 people who are, consumers, homeowners and taxpayers and who
also contribute substantially to the revenues of the state.

The stated purpose for the enactment of this statute is
erroneous. The pipeline industry does not produce a "substantial
environmental harm" nor does its existence create the need for an
"expensive infrastructure . . . in the state”. In fact it relieves
such a need. Such arguments are baseless and contrary to all
evidence as to the safety record and history of the pipeline
industry. The pipeline industry moves more product at a lower cost
with less environmental impact and safety consequences than any other
transportation mode in the United States. It does not impose an
environmental threat or economic burden upon the State of Kansas and
its citizens. 1In fact, the State of Kansas and its citizens
substantially benefit from the existence of the pipeline network in
this state. There is no discernible justification for the imposition
of this tax. This tax will place the Kansas producer at a severe
disadvantage in relation to the producers of adjoining states. He is
already to be burdened with the severance tax and now in addition he

will be burdened with a very substantial added tax for

transportation. This will undeniably disdourage the Kansas
exploration and production industry, reduce employment and royalty
income available to Kansas landowners. Also Kansas refineries in the
state will be affected becaqse the added cost of transporting crude

0il to and refined products from their facilities.



Finally, this proposal is clearly unconstitutional as a
violation of the Commerce Clause of the U.’S. Constitution. It
taxes interstate commerce which is exclusively reserved to the
Federal Government.

Kansas should learn from Michigan's experience that burdening
an industry to heavily with taxes forces it to relocate where the
free enterprise system is still permitted to operate. Surely Kansas

can learn this lesson by example and not by experience.

By
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US. Comr b tvimd
Art1, § 8, cl 3, n 215

imposed by a state statute on movement of
automobiles into state in caravans for sale is not
established by proof that same fees are not
imposed on other classes of traffic, where classifi-
cation employed by statute is found to be reason-
able, and nothing is shown to negative existence
of compensating differences in various classes of
traffic comparable to differences in fees imposed
thereon. Clark v Paul Gray, Inc. (1939) 306 US
583, 83 L Ed 1001, 59 S Ct 744.

Kentucky could not impose tax on Kentucky
“franchise” of Michigan common carrier truck-
ing corporation engaged solely in interstate com-
merce in delivery of new automobiles to dealers
in Kentucky and in passing through that state
enroute to dealers in other states. Commercial
Carriers, Inc. v Kentucky Tax Com. (1959, Ky)
321 Swad 42.

216. Air transportation

It is constitutionally permissible objective to
have interstate commerce bear fair share of costs
to states of airports constructed and maintained
for purpose of aiding interstate air travel, and at
least until Congress chooses to enact nationwide
rule, power to collect fees to help defray such
costs will not be denied to states; state or munic-
ipal charge of $1 for each passenger enplaning
on commercial airplane is not unconstitutional
where (1) charge is designed only to make user
of state-provided facilities pay reasonable charge
to help defray costs of their construction and
maintenance, (2) charge does not discriminate
against interstate commerce and travel, (3)

charge reflects fair approximation of use of facili- .

ties for whose benefit it is imposed, (4) charge is
not shown to be excessive in relation to airport
costs incurred by taxing authority, (5) charge is
not in conflict with any federal policies further-
ing uniform national regulation of air transporta-
tion, and (6) there is no suggestion that charge
does not in fact advance constitutionally permis-
sible objective of having interstate commerce
bear fair share of costs to states of airports
constructed and maintained for purpose of aiding
interstate air travel. Evansville-Vanderburgh Air-
port Authority Dist. v Delta Airlines, Inc.
(1972) 405 US 707, 31 L Ed 2d 620, 92 S Ct
1349,

City and county of Los Angeles did not have
power to levy, on apportional basis, taxes upon
Scandinavian-owned and based aircraft used ex-
clusively in foreign commerce. Scandinavian Air-
lines System, Inc. v County of Los Angeles
(1961) 56 Cal 2d 11, 14 Cal Rptr 25, 363 P2d
25, cert den 368 US 899, 7 L Ed 2d 94, 82 S Ct
175.

Annotations:
Validity, under commerce clause of Federal
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CONSTITUTION

Constitution, of state tolls or taxes on, or affect-

ing, interstate or foreign air carriers or passen-
gers. 31 L Ed 2d 975.

217. Pipelines

State-produced oil, gathered by pipe line com-
pany and transported by it under local tariff
covering intrastate transportation and storage,
was, o far as it became part of stream of oil that
was flowing through company’s pipes to state
line and beyond, moving in interstate commerce
from time it left wells, so as to prevent state
from subjecting company to_license or occupa-
tion tax measured by volume of such-traffic, and
none less so- because, if different orders from
producers had been received by pipe line com-
pany, it would have changed destination toward
which oil was started and at which it in fact
arrived, pipe line company, not producer, being
master of destination of any specific oil. Eureka
Pipe Line Co. v Hallanan (1921) 257 US 265, 66
L Ed 227, 42 S Ct 101.

Corporation engaged in gathering and pur-
chasing natural gas, which it distributes through
its pipes, may not be subjected to state license or
occupation tax measured by volume of traffic,
where great body of gas starts for points outside
state, and goes to them either in company’s own
pipes or those of connecting companies, to
whom it sells, although necessities of business
require much smaller amount of gas, destined to
points inside state, to be carried undistinguished
in same pipes, and although, as to gas sold to
connecting companies, seller and purchasers may
change their minds before gas leaves state, and
precise proportions between local and outside
deliveries may not have been fixed. United Fuel
Gas Co. v Hallanan (1921) 257 US 277, 66 L Ed
234, 42 S Ct 105.

Operation of pipe line across state to carry
crude oil from one state to another is interstate
commerce, which is beyond power of state to
tax; that foreign corporation engaged in trans-
porting crude petroleum by pipe line across state
applies for and receives license from state to do
business within its limits, which empowers it to
exercise power of eminent domain, does not
render it subject to payment of annual franchise
tax; maintenance by foreign corporation operat-
ing pipe line within state in interstate commerce,
of telephone and telegraph lines exclusively in
furtherance of its interstate business, does not
render it subject to payment of annual license fee
to state; maintenance by foreign corporation
operating pipe line to carry crude oil in inter-
state commerce across state, of office within its
limits, where its accounts are kept, and from
which it purchases supplies, employs labor, and
enters into contracts, and of pumping stations to

COMMERCE CLAUSE

accelerate passage of oil, and «
other property used exclusively
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COMMERCE CLAUSE

accelerate passage of oil, and of automobiles and
other property used exclusively in prosecution of
its interstate business, does not render it subject
to payments of annual license tax to state. Ozark
Pipe Line Corp. v Monier (1925) 266 US 555, 69
L Ed 439, 45 S Ct 184,

State privilege tax imposed on foreign corpora-
tion selling to distributors in state natural gas
piped from another state after.reducing pressure,
is invalid as burden upon interstate commerce.
State Tax Com. v Interstate Natural Gas Co.
(1931) 284 US 41, 76 L Ed 156, 52 S Ct 62.

Imposition of state franchise tax measured by
amount of capital employed in state upon foreign
corporation having its commercial domicil in
state, engaged in transmission and sale of natural
gas purchased from producers outside state, is
not repugnant to commerce clause of Federal
Constitution where corporation engages in local
activities by reducing pressure of gas at point of
delivery to meet needs and requirements of local
purchasers and by establishing service lines for
their convenience. Southern Natural Gas Corp. v
Alabama (1937) 301 US 148, 81 L Ed 970, 57 S
Ct 696.

Commerce clause is infringed by Texas tax on
occupation of ‘“‘gathering gas,” measured by en-
tire volume of gas “taken,” as applied to inter-
state natural gas pipeline company, where taxa-
ble incidence is taking of gas from outlet of
independent gasoline plant within state for pur-
pose of immediate interstate transmission. Michi-
gan-Wisconsin Pipe Line Co. v Calvert (1954)
347 US 157, 98 L Ed 583, 74 S Ct 396, reh den
347 US 931, 98 L Ed 1083, 74 S Ct 528.

Illinois franchise tax on foreign corporations is
laid on exercise on privilege of doing intrastate
business, and pipeline corporation engaged exclu-
sively in interstate business, which had been
domesticated, was not subject to tax on mere
granting of unexercised privilege. Sinclair Pipe
Line Co. v Carpentier (1957) 10 Ill 2d 300, 140
NE2d 115.

State statutes requiring pipe line companies
engaged in interstate commerce to obtain permits
and pay license fees violate commerce clause.
State ex rel. Board of Railroad Com’rs v Stano-
lind Pipe Line Co. (1933) 216 Iowa 436, 249
NW 366.

State gathering tax could not be constitution-
ally imposed upon pipe-line company purchasing
gas from Louisiana leaseholds and transporting
approximately 80% of it in interstate commerce.
Louisiana-Nevada Transit Co. v Fontenot (1957)
233 La 600, 97 So 2d 409.

" State tax, imposed on persons operating inter-
state pipelines through state, which was stated to
be for privilege of receiving benefits and protec-
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tion of laws of state, is nonetheless violation of
Commerce Clause of Federal Constitution and
cannot stand. Coleman v Trunkline Gas Co.
(1953) 218 Miss 285, 63 So 2d 73, cert den 346
US 824, 98 L Ed 349, 74 S Ct 41.

Missouri corporation franchise tax, imposing
tax upon privilege of doing business as corpora-
tion, applied to foreign pipeline company trans-
porting elements of gasoline into such state,
making deliveries in tanks at its terminal, but
blending elements into finished product thereaf-
ter, did not violate commerce clause. State v
Phillips Pipe Line Co. (1936) 339 Mo 459, 97
SW2d 109, affd 302 US 642, 82 L Ed 499, 58 S
Ct 53.

Montana statute imposing license tax on per-
sons engaged in business of conveying through
pipeline gas produced within state for use out-
side state, was void although it was nondiscrimi-
natory with respect to gas conveyed for use
within state, and Congress had not occupied
field. State v Montana-Dakota Utilities Co.
(1943) 114 Mont 161, 133 P2d 354.

218. Transportation agents

Business of agent, being to solicit passenger
traffic out of California into and through other
states to New York city, is part of interstate
commerce, which cannot be restricted or taxed
by municipal corporation. McCall v California
(1890) 136 US 104, 34 L Ed 391, 10 S Ct 881.

State or municipality cannot impose license
tax upon agent of steamship engaged in inter-
state and foreign commerce, whose duty is to
solicit business, issue bills of lading, collect
freight, and generally look after loading and
unloading, and payment of bills. Texas Trans-'
port & Terminal Co. v New Orleans (1924) 264
US 150, 68 L Ed 611, 44 S Ct 242, 34 ALR 907.

New York City general business tax, imposed
on appellant’s local activities performed at in-
stance of and on behalf of either domestic ex-
porters or foreign importers and, described most
generally, involving services of appellant at New
York City in coordinating and expediting move-
ment from inland points to ocean carriers of
American-produced goods which were carried by
ship to foreign ports, was valid. Mohegan Inter-
national Corp. v New York (1961) 9 NY2d 69,
211 NYS2d 161, 172 NE2d 546, cert den 366
US 764, 6 L Ed 2d 854, 81 S Ct 1671, reh den
368 US 907, 7 L Ed 2d 102, 82 S Ct 168.

Tennessee statute requiring agents of motor
transportation companies to procure license and
give bond to answer in damages to customers
obtained by him for motor transportation is

valid. Bowen v Hannah (1934) 167 Tenn 451, 71
Swad 672.




KANSAS INDEPENDENT OIL & GAS ASSOCIATION

500 BROADWAY PLAZA o WICHITA, KANSAS 67202 ¢ (316) 263-7297

To: House Committee on Assessment & Taxation

Re: HB 2571
April 19, 1983

We have reviewed HB 2571 and oppose its enactment.

The allegations contained in the preamble of section one are subject to heavy
criticism. Rather than pick it apart we only comment that we do not agree with
section one and the conclusions contained there in.

We oppose this bill because it is another tax upon our industry. We believe the
1983 legislature has inflicted enough damage to our industry this session!

Qur objections to this bill are primarily directed at what the effect will be on
crude 011 and natural gas producers of Kansas.

There is old maxim:, "You can't get something for nothing". Like the severance
tax, you passed this year, there will be detrimental effects. In this bill the
pipeline must, (1) absorb the tax; (2) pass it on to users or consumers: or (3)
reduce the price it pays producers.

We consider the reduction of price to producers an indirect form of another
severance tax.

There is a limit to how many taxes a pipeline and a business can absorb before
that business entity will collapse. Chief Justice Marshall in the famous case

of McCulloch vs. Maryland stated "The power to tax involves the power to destroy".
The tax under this bill directed at pipelines will only add to the present tax
burden these lines bear. '

Passing taxes on to consumers, users, refineries and industrial plants is a
cowardly way of levying taxes. The indirect taxation of the people at the
expense of business should be stopped. Three refineries using Kansas crude oil
closed in 1982, This tax will accelerate the day when further refineries will
close in Kansas.

We do not believe for a minute this legislature can legally impose a tax on
inter-state transportation as it seems to propose under the definition of (c)
"facilities" - relating to transmission 1ines " through the state of Kansas".
And, if you were able to do so, we would expect neighboring states to retaliate
with similar taxes of their own. All of which is another terrible signal of a
poor economic development climate we are sending to business throughout Kansas
and to prospective business we think we may attract to Kansas.
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This tax on natural gas transportation would surely end up as an increase to

the consuming public - a policy this legislature seems to be avoiding at all
costs. The transportation tax imposed by this bill would compute to approach
the cost of some gas in Kansas, which is known to have the lowest price in
America. Crude oil prices in Kansas are now $1.65/barrel lower than Oklahoma
crude 0il. An added cost of transportation of.Kansas crude oil, would be passed

to crude oil producers, and impact negatively on the sale and transportation
of Kansas crude oil.

The severance tax you have imposed on natural gas this session equates to one
of the highest taxes on natural gas found in the nation. For some intra-state
producers there is no ability to pass that tax on. I can already report to you
that some producers in Kansas are making plans to move their risk drilling
capital effort to other states, where prospects are better, the taxing climate
is not so harsh, and where the industry is being encouraged rather than dis-
couraged as it is here in Kansas.

The 1983 legislature has become known as one that has doubled our production

taxes; it advocates interference in our right to contract; it advocates

freezing our prices; and now under this bill it would tax what we transport
through pipelines.

We say "enough is enough“. Please do not pass this 1egis1ation:

Donald P. Schnacke



Testimony
of
Glenn D. Cogswell
in behalf of
Northwest Central Pipeline Corporation
before the
House Committee on Assessment and Taxation
RE: HB 2571

Mr. Chairman and Members of the Committee:

My name is Glenn Cogswell. I am appearing here today in behalf
ol Northwest Central Pipeline Corporation in opposition to this bill.

By wvirtue of the jurisdiction of this Committee, most of you know
that we are alrcady one of the very largest taxpayers in the State of Kansas.
With the severance tax, we may be vying for the top spot on that unenviable
list.,  And now we are confronted with the astronomical taxes envisioned in
this Billl We are beginning to feel as if we are in the same position with
respect to solving the financial difficulties of Kansas as the little Dutch boy
who stuck his thumb in the dike to hold back the threatening seas. But,
sad to say, it is not the Company's thumb at stake, rather it is the pocketbooks
of the some 3,000,000 pcople we serve, over a third of whom live in Kansas.

But let me tell you some other facts about Northwest Central to
illustrate the impact this Bill will have on the company - and of more
importance - on the consumers we serve. We are an interstate natural gas
transmission company secrving the eastern half of Kansas, the western third
of Missouri, and portions of Texas, Oklahoma and Nebraska. In performing
this service, we utilize a network of pipelines, 5,200 miles of which are in
Kansas. We supply about 55% of all the natural gas consumed in Kansas
and have more Kansas reserves dedicated to our system than any other
company. These facts make it imperative that we give you our views on
this bill and we appreciate this opportunity to do so.

We speak in opposition to this bill for the following reasons:
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1.1t would be expected of any interstate pipeline company
to commence its objections to this Bill by citing legal authority holding this
type of bill to be unconstituiional. But I will pass over this flaw in the
Bill - not because of any doubts - but because I'm sure others will cover
that point and I want to be surc that other serious flaws are called to your
attention.

2. You should know that our pipeline system is not presently
designed, constructed, or operated in a fashion that would make the MCF-per-
mile calculations required by this Bill anything less than an administrative
impossibility.  We can, of course, dig up cach of our pipelines that enter or
leave the state and install metlers so as to measurc throughput. Additionally,
our engincers can probably design our system within the state so as to
pinpoint the location of the hundreds of additional meters’ that would be
required to measure the MCKF-per-mile journey of gas within our Kansas
network of pipelines, our experts can calculate the outlay of time and capital
that would be involved and the number of additional employees that would
be required to service these additional facilities, but they haven't done so.

The additional costs, all of which we would pass on o our customers, are

difficult to estimate, but there is little doubt they would number in the
millions of dollars.

3. Given time, of course, we can estimate the cost of the
massive restructuring of our system to accommodate the administrative require-
ments of the Bill. We can, even now, make a reasonably good estimate of the

taxes to be derived on our system alone, which, too, will be passed through

to our customers.  Taking into consideration the volumes of gas flowing into,

through, and out of Kansas forecast for 1983, and estimating an average



journey in Kansas of 250 miles for each such MCFE of gas, we estimate the
additional annual cost fo our consumers resulting from this Bill to be
approximately $50 million. For the 1,000,000 Kansans supplied by us, this
would represent an increase of approximately 25¢ per MCF,

T'hus the costs of this measure, when passed on to the
consumer, would represent a significant increase in natural gas bills, This,
at a time when concern over, and attempts to reduce natural gas bills have
never been greater. We are well aware of the position of most members of
this legislature regarding the current cost of natural gas, as evidenced by
the number of so-called price control bills and resolutions introduced this
session. At Northwest Central, we are Proud to have taken a leadership
role within the industry in cfforts to reduce prices. In fact, this past
Friday we announced successful resolution of our efforts to renegotiate
take-or-pay provisions on high-cost Wyoming gas, thus permitting greater
volumes of Jow-cost Kansas gas to llow in our system, {o the ultimate benefit
of our customers. This Bill would only serve to blunt the positive effects
of these efforts to which we have devoted so much time and attention and
discourage our ongoing efforts for further price reductions. Surely, that
is not the result any of us should knowingly scck.

4, We must also point out that passage of this Bill in Kansas
would almost certainly invite other states in which we operate to retaliate by

passing a similar tax. Such taxes would, in turn, be passed on to Kansas

consumers served by us and other pipelines.
5. Finally, we would point out that the natural gas transmission

industry has long been recognized as having an enviable safety record, a stable

workforce, an outstanding reccord of helping to solve local problems, and as

[ &8




being in the forefront of environmentally-benign operations. To suggest,
as this Bill does, that the activitics of the natural gas transmission industry
arc the basis of the need for roads, bridges, schools, hospitals, welfarce
assistance, detention centers, and the like, is unworthy of this body.

In short, the safety and environmental igssue is not a
valid nor substantial basis {or the nced for the tax. This bill is purcly
and simply a money-raising scheme - and, based on the estimate of our
system alone, a gigantic amount is involved! Moreover, it evidences neither
concern for the Kansas consumer nor understanding of our industry.

We trust this committee will agree that this is a bad Bill and -

as such - not worthy of consideration.
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TO Mary Ellen Conlee, Public Affairs Director

suBJEcT House Bill 2571

House Bi11 2571, which would tax the pipeline transportation of water and
other commodities, would place a significant and unwarranted expense on the
users of the Wichita water system, and should be opposed.

The direct annual cost to the water utility would be almost $50,000 for water
now brought in from Cheney Reservoir and the Equus Beds. If water is acquired .
from Milford reservoir, the annual tax on that water would be $275,000.

This assessment would be totally out of line with any state burden caused by
the transportation of this water. In fact, the construction and maintenance
practices for Wichita's pipelines have relieved the state of all of the
expenses for which the bill seeks compensation. The three existing pipelines
were constructed prior to 1965. Any disruption of terrain during their
construction is certainly no expense to the state at this date. Whether or
not eminent domain was exercised, the city compensated each property owner for
the use of right-of-way, so there was no expense to the state for right-of-way.
Likewise, whatever damage results from a leak or its repair, is localized and
promptly rectified by the water utility or the property owner. There has

been no 1ingering ecological harm from the construction or repair of any of
Wichita's pipelines, and no expense to the state whatsoever. In the future,
pipelines will likely.be built and operated with these same considerations,

so it is difficult to imagine any expense to the state for future pipelines.

Wichita's sources of water were constructed and are maintained solely at the
expense of the city of Wichita. Use of water from these sources, one of

which is underground, has absolutely no effect on silting in state reservoirs,
or on the future maintenance cost of state reservoirs. It is hardly proper

to try to recover the cost of state reservoirs by taxing an unrelated activity.

Access to Wichita's pipelines is gained on private roads and roads constructed
for the general motoring public. Motor fuel.taxes, which the Wichita water
utility pays, defray the cost of maintaining these roads. Any additional
state expense for schools, hospitals, social services, and infrastructure is
conjectural, since only six people are employed to operate these pipelines.
Taxes paid by these people on their property, income, and purchases pay for
any added strain on state services which they cause.

The Wichita water utility is legally exempt from general property taxes. The
utility pays special property tax assessments, sales, fuel, and unemployment
taxes, which compensate other governing bodies for the load on public services
that is due to its operations. Rather than reimbursing the state for actual
unrecovered costs, however, House Bill 2571 is clearly an attempt to raise
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Mary Ellen Conlee
April 18, 1983
Page 2 of 2

House Bi11 2571

.

money from a specialized sector of the economy to support general expenses.
The bill fails to consider the costs already paid, and to be paid in the

- future, by the city of Wichita, on its own, to protect the public interest
from any financial burden associated with its pipelines. The tax would be
unjustified and unreasonable.

Your efforts to oppose House Bill 2571 will be appreciated.

Water Pollution Control
JDW/b
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House Assessment and Taxation Committee April 19, 1983

STATEMENT IN OPPOSITION
TO HOUSE BILL NO. 2571

Total Petroleum owns and operates a 40,000 barrel refinery
at Arkansas City, Kansas. In addition, Total markets gasoline
through its Vickers stations and owns and operates 200 miles of oil
and gas pipeline within the State of Kansas.

Total Petroleum opposes House Bill No. 2571 for the following
reasons:

1. The tax would place an additional burden on refineries
in Kansas at a time when refineries are already experiencing huge
operating losses. Some refineries have closed because of heavy losses,
and the outlook for the refinery business is very bleak.

2. Taxing the transmission of oil and gas within Kansas
would have a detrimental effect on having adequate distribution
systems for refined products. Without adequate distribution systems,
any shortages of gas, fuel o0il or other petroleum products would be
more acute and prolonged.

3. Taxing of the transmlisslon of crude oll and gas would
be another form of scverance tax on those oil and pas wells utilizing
pipeline transmission.

4, Due to recent refinery closings, much of the Kansas crude
01l production 1s belng transported to refineries located outside
the State of Kansas. Because of transportation charges, the price
paid for Kansas crude is less than that paid for Oklahoma crude.

Taxing the transmission of o1l and gas would further lower the price
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received for Kansas crude.

5. House Bill No. 2571 violates the interstate commerce
clause and 1is unconstitutional.

6. The record does not support the allegations contained in‘
the preamble of the bill concerning safety and environmental harm of
pipelines in Kansas. .

Respectfully submitted,

STEPHEN J./BEDNAR
“Attorney for Total Petroleum




TESTIMONY
April 19, 1983

HOUSE ASSESSMENT TAXATION COMMITTEE |

RE: H.B. 2571

Chairman Braden, Members of the Camnittee, I am Bill Henry, Executive
Vice President of the Kansas Engineering Society, appearing today
befare you on behalf of the more than 1400 members of the Society in
opposition to certain portions of H.B. 2571.

The Kansas Engineering Society is only too familiar with the dilemma
you, our elected representatives, face in this session concerning the
State's current fiscal situation.

There are, of course, a variety of steps open to you, but almost all
deal with same form of tax increase,for same segment, same group,
sanebody within our State.

As Professional Engineers, KES mambers believe in paying taxes for
services rendered. However, they also believe there should be same

strong policy kasis for imposing a new tax.

To be frank, KES can find no such basis for the tax on water that is
proposed in Section 3, Subsection d, on Page _5 of the bill as printed.

That Section provides that for water and other liquified products
anydne that transfers such water or liquified products by pipeline
more than 15 miles will be obligated to pay the State of Kansas a
tax at the rate of $.001 of each 1,000 gallons of water times the
number of miles transported.

This tax would affect more users of water in the State than many

might realize. For exémple, the Post Rock Rural Water District based in
Ellsworth County, but which also will have users . in Lincoln, Russell and
even Saline Counties, and will require 1,000 to 2,000 miles of

pipeline to service this district. And, of course, the amount passing
through the pipeline will vary depending upon the particular area to
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which the pipeline is directed. These people in the Post Rock
District will already be paying $.07 for every 1,000 gallons
through the Corps of Engineers for this water.

This is not an isolated example. Most of our Rural Water Districts
pipeline systems cover more than a 15 mile minimum threshold that
is included in this bill.

In addition, of course, many of our municipal units across the State
are now transparting water more than 15 miles and there

are plans in the mill for the Central Kansas Consortium to transmit
water from Milford Reservoir to cities throughout the Central

Kansas region.

Part of KES's long standing water policy is that the State should
utilize the resources that it has available to it as efficiently as
possible. Tt is going to be downright difficult and almost physi-
cally impossible to consider such transportation of water, considering
the capital costs, the money these cities will already be paying the
State under the provisions of S.B. 61, to see an added tax on the pipe-
line transportation of these waters.

This tax will not pramote the best and most efficient utilization of
the use of our State waters. In the preamble of the bill, it is
observed that the transmission of water - while not in itself inherently

dangerous - will pose a threat to the environment, camnerce and people
of the State of Kansas.

It is argued further that the purchasers of these waters from reser-
voirs and the transmission of the same will cause the sedimentation
or silting rate to increase and hring about upon the State a substan-

tial burden to pay for greater services in dredging and maintaining
said reservoirs.’



Those of you who have served on the Energy and Natural Resources
Comittee this Session know that provision is being made for this
type of expense to the State in the charges that have been assessed
against water users of Federal Reservoir Water under the provisions
of S.B. 61. More than half of that money will be placed in a
Water Conservation Fund, which is to be utilized for just such
purposes as dredging and establishing new sources of water for all
the citizens of the State. Those who contract for water out of
Milford, for instance, will be paying in excess of $.11 per 1,000
gallons of water, and more than half of that $.11 figure will go to
provide new funds via the Conservation Fund route. H.B. 2571 wants
to again charge for this service in another form.

It is only too obvious that the basis or policy for this additional
tax on water is to provide same remneraticn to the State for
"environmental" damage, which - if it does occur - will already be
paid for out of the $.11 fee authorized by S.B. 61.

The Kansas Engineeriryy Society would welcarme the opportunity to provide

more data, if requested, in this area to the Commi.ttee.

- Respectfully submitt

~

William M. Henry
Executive Vice President
Kansas Engineering Socie

April 19, 1983
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Derby Refining Company was founded in Wichita in 1920.
During its sixty-three year history it has grown to supply -
motor fuels to over 500 stations in twelve states from its
refinery and general headquarters in Kansas.

The company acquires 30,000 barrels of crude oil daily
and manufactures primarily motor fuels. It employs 500
Kansans.

Derby strongly protests HB 2571 which it believes is
blatantly unfair, is written to tax twice (both raw material
and finished products) and will reduce jobs and drive
enérgy‘from the state.

‘The Bill deserves severe condemnation for -its impli-
cations to the future of the state and its citizens:

1. Owners of crude oil will send their crude

supplies out of Kansas by the most direct

and cheapest route to other states where its

energy potential can be utilized more efficiently...
‘Thus depriving Kansas refineries, such as Derby,

of a much needed critical raw material.

2. Some refineries will find it more attractive
economically to move the finished products of
gasoline and diesel fuel to other nearby states
for marketing reasons. |

3. Marginal refineries, and there are a number in
Kansas, will consider closing their operations
in the state because the higher cost of doing
business will make them uneconomic and non-
competitive. , ‘

Within Kansas or near our borders seven refineries have
closed in the past two years, ending an available energy
resource of about 10 million gallons of motor fuels daily.
When a motor fuel shortage occurs again, Kansas will not
find it as éasy to get by as we did in the late 1970's.

Here are the impact figures for Derby in both crude
0il and finished products: B
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Crude 0il ’ $1,314,882.00

Finished Products 664,507.00

TOTAL $1,979,389.00

Derby distributes in eleven states besides Kansas.
The $2 million tax bill for HB 2571 adds to the cost of

‘product that Derby must position in those states.

We cannot remain competitive with this handicap.

Energy is the most heavily taxed industry in America.
Kansas, which for years ranked high in its climate to
attract business and jobs to the state, is slipping and
threatens to become known as the state with the legislature
that socks business and discourages the free enterprise
system that has made our country and our state unique
and strong.

We urge you to defeat HB 2571.
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