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MINUTES OF THE _HoUse¢  commITTEE oN _Federal & State Affairs
The meeting was called to order by Rep. Neal D. w(l?]i:liiir at
1230 XEE b on February 21 183 in room 526=5  of the Capitol.

All members were present except:
Rep. Peterson, who was excused.

Comunittee staff present:
Russ Mills, Legislative Research
Mary Torrence, Revisor of Statutes Office
Nora Crouch, Committee Secretary

Conferees appearing before the committee:

Rep. Robert H. Miller

Kathleen Gilligan Sebelius, Kansas Trial Lawyers Association

Jim Clark, County & District Attorney's Association

Dan Lykins, Kansas Trial Lawyers Association

Ron Eisenlarth, Kansas Citizens Advisory Committee on Alcohol & Other Drug Abuse
Glenn Leonardi, President, Kansas Alcoholism Counselors Association
Reverend Richard Taylor, Kansans for Life at Its Best

Bob W. Storey, Kansas Beer Retailers Association

Jack Milligan, Kansas Association of Private Clubs

T. L. Green, Kansas Retail Liquor Dealers Association

Joe Burger, Manager, Topeka Moose Lodge

Ace Johnson, Sanctuary, Lawrence, Kansas

Tom Kennedy, Director, Alcoholic Beverage Control

Chairman Whitaker called the meeting to order and announced that HB 2150 was
on hearing status.

Rep. R. H. Miller appeared to explain the provisions of the bill stating that
it a bill to give some rights to victims. He stated that over 20 states have
passed legislation to protect those harmed by a drunk or by those sharing the
responsibility of providing the alcohol. The lives and dollars lost at the
hands of a drunk are astounding. We must think of the victim and the cost to
them in health and financial burdens. (See Attachments A and B)

Kathleen Gillian Sebelius, Kansas Trial Lawyers Association, appeared in
support of HB 2150 stating she represents approximately 850 members who work
in primarily two areas. Mrs. Sebelius handed the Committee a sheet showing
members the states who currently have dram shop legislation. (See Attach. ()

Dan Lykins, Vice-President, Kansas Trial Lawyers Association, appeared in
support of HB 2150 stating that he primarily practices personal injury law
meaning he represents people who are injured in an accident. Presently
liguor stores have no incentive not to sell to minors. With this act the
store owner could be held responsible. The dram shop bill is not to punish
the shop owner as anyone who operates in a legal, honest manner will not be
prosecuted. The innocent victims of our state deserve some action from the
Legislature to protect them.

Jim Clark, Director, Kansas County & District Attorneys Association, appeared
in support of HB 2150 stating those he represents are responsible for pro-

secuting the cases. The state recognized the terrible problem of the
drinking driver but left it to the court system to deal with the problem.
The courts cannot do it alone. HB 2150 goes a long way toward dealing with

the problem.

Chairman Whitaker announced to the Committee that Attorney General Bob Stephan
was unable to attend the meeting but had supplied testimony for their infor-
mation. (See Attachment D)

Glenn [Lconardi, President, Kansas Alcoholism Counselors Association, appeared
in favor of HB 2150 as it is responsive to the problems associated with
alcoholic beverages. (See Attachment
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A handout from Ron Eisenbarth, Chairperson, Kansas Citizens Advisory
Committee on Alcohol and other Drug Abuse, was presented to the Committee for
their information. (See Attachment F)

Reverend Richard Taylor, Kansans for Life at Its Best, appeared in support of
HB 2150 stating it is product liability legislation to correct very serious
problems facing everyone today. (See Attachment G)

Dr. Loren Phillips appeared in support of HB 2150 stating a concept such as
this dram shop bill could have a strong deterrent affect on shop owners who
sell to minors or others. There are a lot of real concerned people in the
state that think the problem of victim's rights should be addressed.

Bob W. Storey, Kansas Beer Retailers Association, appeared in opposition to
HB 2150 citing grounds of constitutionality and discrimination against the
licensee, retailer, or tavern owner. Mr. Storey pointed out that the act
would be unenforceable because no statute definition of an "intoxicated person'
exists. There would be confusion as to the definition of an intoxicated
| person. The bill would be a nightmare to law enforcement officials and would
burden the courts with lawsuits for damages. (See Attachment H)

Jack Milligan, Kansas Association of Private Clubs in Kansas, appeared in
opposition to HB 2150 stating the legislation is discriminatory and would
Create liability on store owners for the actions of their employees. It

would cause a dramatic raise in insurance rates for these businesses resulting
in higher prices to consumers. (See Attachment I)

Tom Green, Kansas Retail Liquor Dealers Association, appeared in opposition to
HB 2150 stating the language creates liability of the licensee whether the
minor has consumed any alcohol or not and that since there is no statute
definition of an intoxicated person how can an business determine whether a
patron is intoxicated or not. (See Attachment J)

Joe Burger, Manager, Topeka Moose Lodge, appeared in opposition to HB 2150
stating the bill would create a tremendous hardship on the small units in
small communities. There is a fellowship among members. We do not want
our members getting in trouble, getting drunk, and getting picked up or
having an accident. Mr. Burger stated that 20% of the alcohol sold in Kansas
is sold to private clubs, the remaining 80% is sold to individuals. This
bill addresses itself only to the clubs and there are 4 times more drunks
| in the private sector. He further stated that Kansas needs stronger laws
 for youngsters with false ID's. It is almost impossible to tell the age of
a person, especially when they have a false ID.

Ace Johnson, Sanctuary, Lawrence, Kansas, appeared in opposition to HB 2150
stating he thought it was time to have from an owner. The bill is discriminatory
and would cause tremendous insurance problems. He stated that there needs to

be stiffer laws for anyone carrying a fake ID. He stated that it is amazing

the things people can come up with for an ID.

Tom Kennedy, Director, Alcoholic Beverage Control, appeared stating they were
neither a proponent or opponent of the bill but stated that the bill needs
amended to provide verification that cereal malt beverage retailers have

~ liability insurance coverage in an amount deemed as appropriate. See

~ Attachment K)

The meeting adjourned.
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It is a pleasure to appear before this committee this after-
noon. Having been a member of the Federal and State Affairs
Committee for nine years, 1 was pleased that this bill was
assigned to this committee.

Before I tell you what this bill is, I would like to tell
you what it is not. It is not one of the so-called liguor issues
you are also dealing with this session. It is not a wet-dry issue.
It is a bill to give some rights to victims. Some of you were
on this committee when we dealt with crime victims reparations.

All of us have heard our constituents say that government guarantees
everyone their rights, except the victims. We are constantly

being asked to put some fairness back in the system, to help

the victims.

The concept contained in this bill is not a new one. It
originated in English common law which gave the responsibility
of supporting the children of an habitual drunkard to the tavern
keeper who served the parent. It was then refined in this country.
Now over twehty state legislatures have enacted léws to protect
anyone harmed by a drunk by sharing the liability with the
person who provides alcohol. A number of other sfates now have
this concept imposed by the judicial system. Most recent was

just two weeks ago. The Missouri Court of Appeals ruled the tavern
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owner liable for damages when a policeman was run down by a drunk.
The driver had left that tavern earlier in the evening.

Since this decision was handed in by a neighboring state that
does not have a law similar to the one I'm proposing, I think
the opinion filed on February 8, 1983, is very useful in this
discussion. I would like to gquote briefly from that opinion.
"One would have to be a hermit to be unaware of the carnage
caused by drunken motorists. The problem was aptly described
nearly twenty years ago. Our highway safety problems have been
greatly increased. Death and destruction stalk our roads. The
peaceful Sunday afternoon family drive through the hills has
been abandoned by many as a result of brushes with near death
at the hands of half-baked morons drunkenly weaving in and out
of the traffic at 80 or 90 miles per hour."

"What should be emphasized is that if the intoxicated driver
is financially irresponsible and the tavern owner is immunized
from liability, the burden will be borne by a party completely
without fault, i.e. the innocent victim. The guestion is not
simply whether the dispenser's liability will be greater than
his culpability but rather whether requiring the tavern owner
to bear liability will be a more just allocation of the burden
than merely leaving the innocent victim to shouldér the loss."

This opinion is very interesting to read and I would be
glad to make it available to anyone wishing a copy - Before
turning to the bill before you, I would like to guote one more
sentence from this opinion. "Questions of public policy, it is

said, are better left to the Legislative Branch of Government."
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Kansas, like Missouri, does not have a Dram Shop Act. Do we as
legislators want to set public policy in Kansas or do we wish to
leave this up to the courts? Wwhen you think about this bill,
and whether to support it or to oppose it, think about the public
policy we as legislators are charged with setting.

We arce all aware of the increased awareness of the problems
caused by the drinking driver and increased support for stiffer
penalties. Missouri is just the latest state to decide that
protecting the victims is good public policy.

The question before you is, should this policy be set by
the Legislature or be left up to the courts? As legislators we
can set up the rules, the guidelines, the perimeters. If we
leave it up to the courts, we have done exactly that - left it
up to the courts.

We in the Legislature are used to listening to experts talk
to us about legislation. I will leave the legal explanation
to the legal experts. We in the Legislature are also used to
being given reams of statistics about the legislation we are
considering. I'm sure that any that I would give you, would be
repetitious. The lives and dollars that are lost at the hands
of a drunk can be tallied on paper and the totals in both colums
are astounding. Each of us is appalled at the numbers and the
rate at which they are growing in our society today. |

What many of us do not think about is the plight of the
victims and the survivors of the actions of the drunk, the pain,
the loss of a loved one, the loneliness, or the financial burden
not covered by insurance. With God's blessing, few of us will

ever be awakened from sleep to the nightmare of reliving the horror



of the incident, or with the gnawing fear that our loved one

killed at the hands of a drunk, felt pain before death. Few of

us will spend days, even months, rehabilitating injuries caused

by a crime coummitted by someone who was intoxicated, but there

are many people across this state who have lived with these and
many other tragic circumstances caused by the drunk. No law that

we can pass will prevent all of these horrible events from occurring
but perhaps we can reduce the numbers and go one step further,
forcing someone other than the innocent victim to take the

responsibility into their hands.



41-715

INTOXICATING LIQUORS AND BEVERAGES

any alcoholic liquor by means of handbills;
(2) for any person to advertise any alcoholic
liquor by means of billboard along public
highways, roads and streets, or for any
owner or occupant of any property to permit
any billboard advertising alcoholic liquor to
remain on such property; (3) for any retailer
of alcoholic liquor to have more than one
sign on the licensed premises and said one
sign shall contain nothing except the license
number, the name of the retail dealer and the
words “Retail Liquor Store” and no letter or
figure in any such sign shall be more than
four inches in height or more than three
inches in width, and if more than one line is
used the lines shall not be more than one
inch apart and shall be placed on the corner
of a window or on the door; (4) for any
licensee to display alcoholic liquor in any
window of the licensed premises.

The director may adopt such rules and
regulations as he shall deem necessary reg-
ulating and controlling the advertising, in
any form, and display of alcoholic liquor,
and nothing contained in this section shall
be construed as limiting his power to make
such rules and regulations not in conflict
with this act.

History: L. 1949, ch. 242, § 77; March 9.
Research and Practice Aids:

Intoxicating Liquorse=146(2).
C.].S. Intoxicating Liquors §§ 238, 267.

41.715. Unlawful acts by minors in
connection with purchases or possession of
alcoholic liquor; procurement of alcoholic
liquor for incapacitated persons unlawful,
penalties. No minor shall represent that he
is of age for the purpose of asking for, pur-
chasing or receiving alcoholic liquor from
any person except in cases authorized by
law. No minor shall attempt to purchase or
purchase alcoholic liquor from any person.
No minor shall possess alcoholic liquor, E}Ipw

whdﬁ“ ?g

person shall knowingly sell, give away,
pose of, exchange or deliver, or permit tI
e, gittor procuring ofany cohiatic liquc

‘mentally incapacitated by the consui
of such ‘liquor:-Any person violating any of |
the ’pto.‘l'is_i?“?gf’f this: section shall b
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" shall fill or refill, in whole or in part, any

i holic liquor; and it shall be unlawful for any

thirty (30) days; or both such fine'aund im-.
prisapment in the &iséceejf’éﬁf of ‘the' coutts

History: L. 1949, ch. 242, § 78; L. 1963,
ch. 267, § 1; L. 1965, ch. 277, § 8; June 30.
Research and Practice Aids:

Intoxicating Liquorse=159(1).

Hatcher’s Digest, Intoxicating Liquors §§ 81, 120,
121%.

C.].S. Intoxicating Liquors § 258.

Law Review and Bar Journal References:

Liability to third persons of one selling or furnishing
liquor discussed, Lawrence A. Dimmitt, 6 W.L.J. 5333,
536, 538 (1967).

CASE ANNOTATIONS .

1. Revocation of retail liquor license for violation o
section upheld. Smith v. Herrick, 172 K. 65, 66, 69, 238
P.2d 557.

2. Discussed; licensee held responsible for acts of
employee; regulation of director upheld. Chambers v. |
Herrick, 172 K. 510, 515, 519, 241 P.2d 748. :

3. Discussed; no knowledge of liquor in vehicle; ¢
defendant not guilty under 41-804. City of Hutchinson
v. Weems, 173 K. 452, 459, 249 P.2d 633.

41-7186.
History: L. 1949, ch. 242, §79; Re-
pealed, L. 1975, ch. 250, § 1; March 12.

41-717. Sale on credit or for goods or
services forbidden. No person shall sell or
furnish alcoholic liquor at retail to any per-
son on credit or on a passbook, or order on a
store, or in exchange for any goods, wares or
merchandise, or in payment for any services
rendered; and if any person shall extend
credit for such purpose, the debt thereby
attempted to be created shall not be recov-
erable at law. No retailer of alcoholic liquor
shall accept a check for payment of alcoholic
liquors sold by him other than the personal
check of the person making such purchase.

History: L. 1949, ch. 242, § 80; March S.

Cross References to Related Sections: j

Similar provision as to cereal malt beverages, see
41-2706.

Research and Practice Aids:
Hatcher’s Digest, Intoxicating Liquors §§ 120, 124. '
CASE ANNOTATIONS :

< 1. Extension of credit held to constitute nuisance;
njunctive relief by state proper. State, ex rel., v. Hines,
178 K. 142, 145, 283 P.2d 472.
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41.718. Sale only in original package;

v-refilling forbidden. No person, except a

wholesaler,

manufacturer, distributor or

original package of alcoholic liquor with the
same or any other kind or quality of alco-
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LicensEs; SUSPENSION, REVOCATION

14-16-4

rectly: (1) sell, supply, furnish, give or pay
for, or loan or lease, any furnishing, fixture
or equipment on the premises of a place of
pusiness of another licensee authorized
under this act to sell alcoholic liquor at
retail; (2) pay for any such license, or ad-
vance, furnish, lend or give money for pay-
ment of such license; (3) purchase or be-
come the owner of any note, mortgage or
other evidence of indebtedness of such li-
censee or any form of security therefor; (4)
be interested in the ownership, conduct or
operation of the business of any licensee
authorized to sell alcoholic liquor at retail;
or (5) be interested, directly or indirectly, or
as owner, part owner, lessee or lessor
thereof, in any permises upon which alco-
holic liquor is sold at retail: Provided, that
any person having any such interest as de-
scribed above shall not be eligible to receive
or to hold a salesman, representative or
agent’s permit for a manufacturer, distribu-
tor or wholesaler. (Authorized by K.S.A. 41-
211, K.S.A. 1969 Supp. 41-210; effective,
E-69-22, Sep. 16, 1969, effective Jan. 1,
1970.)

Articles 10 to 15.—RESERVED

Article 16.—LICENSES; SUSPENSION,
REVOCATION

14-16-1. Director may revoke licenses
for vialations of act or rules and regulations; -
citation to licensees; hearing. If it is found-

by the director that any licensee is violating
any provisions of the Kansas liquor control
act or the rules of the director promulgated
thereunder, or is failing to observe in good
faith the provisions and purposes of the act,
the license of such licensee may be sus-
pended or revoked by the director after due
citation and opportunity to be heard at a
public hearing. (Authorized by K.S.A. 41-
209, 41-211, 41-320, 41-702, 41-709, K.S.A.
1965 Supp. 41-210; effective Jan. 1, 1966.)

14-16-2. Cities and townships may file
complaints with director against licensees
violating act; hearing; notices. The govern-
ing body of any city or the township board
of any township may file a complaint with
the director stating that any licensee has
been, or is violating the provisions of the act
or the rules and regulations issued pursuant
thereto. Such complaint shall be in writing

and shall specifically state the violations
complained of or the rules and regulations
violated. Upon receipt of such a complaint,
the director shall cause an investigation to
be made, and if the director finds that there
are reasonable grounds to believe that such
licensee has violated the provisions of the
act or the rules and regulations promulgated
thereunder, he shall set the matter for hear-
ing by issuing and serving a citation on the
licensee. The governing body making such
complaint shall also be notified of such
hearing and may appear and offer evidence
in support of such charges or complaints.
(Authorized by K.S.A. 41-211, K.S.A. 1965
Supp. 41-210; effective Jan. 1, 1966.)

14-16-3. Proceedings for suspension or
revocation of licenses; notice to licensee of
time and place of hearing; right of licensee
to appear at hearing. All proceedings and
hearings for the suspension or revocation of
licenses shall be before the director or dep-
uty director upon a citation issued by the
director or deputy director and under the
seal of the director. The citation shall be in
writing and shall state the charges or com-
plaints the licensee is called upon to answer.
Said citation shall be served upon the li-
censee by mailing the same, by registered
mail, properly addressed to the licensee at
the address of the licensed premises or may
be served upon such licensee by the director
or any agent or employee of the director or
by a sheriff of the county in which the
licensed premises are situated in the manner
provided by the code of civil procedure for
the service of summons in civil actions. Said
citation shall state the date, time and place
where said proceeding and hearing will be
held, which date shall be not less than ten
days from the date of the mailing or service
of the citation. The licensee may appear in
person and by counsel at said proceeding
and hearing and produce such witnesses and
evidence as he deems necessary or advisable
in the protection of his interests. (Autho-
rized by K.S.A. 41-211, 41-320, K.S.A. 1965
Supp. 41-201, 41-210; effective Jan. 1, 1966.)

14-16-4. Notice to certain state, county,
city and township officers when license
suspended or revoked. Upon the suspension
or revocation of a license, if the licensed
premises are within an incorporated city, the
governing body of such city shall be notified
of such suspension or revocation and, if said

395




DRAM SHOP ACT -~ H.B. 2150
Kansas Trial Lawyers Association
February 21, 1983

STATE DRAM SHOP ACT CASE LAW
ALABAMA YES YES
ALASKA NO NO
ARIZONA NO NO
ARKANSAS NO NO
CALIFORNIA YES NO
COLORADO YES YES
CONNECTICUT YES YES
DELAWARE NO YES
DISTRICT OF COLUMBIA YES ???
FLORIDA NO NO
GEORGIA YES NO
HAWAII NO YES
IDAHO NO YES
ILLINOIS YES YES
INDIANA NO YES
10wWA YES YES
KANSAS NO NO
KENTUCKY NO YES
LOUISIANA NO YES
MAINE YES YES
MARYLAND NO NO
MASSACHUSETTS NO YES
MICHIGAN YES YES
MINNESOTA YES YES
MISSISSIPPI NO YES
MISSOURI NO YES
MONTANA NO NO
NEBRASKA NO NO
NEVADA NO NO
NEW HAMPSHIRE NO YES
NEW JERSEY NO YES
NEW MEXICO NO NO
NEW YORK YES YES
NORTH CAROLINA NO NO
NORTH DAKOTA YES YES
OHIO YES YES
OKLAHOMA NO . NO
OREGON NO- NO
PENNSYLVANIA NO NO
RHODE ISLAND YES NO
SOUTH CAROLINA NO NO
SOUTH DAKOTA NO NO |
TENNESSEE NO YES
TEXAS NO NO
UTAH YES NO
VERMONT YES . YES
VIRGINIA NO NO
WASHINGTON NO YES
WEST VIRGINIA NO NO
WISCONSIN YES NO
WYOMING YES NO

SUMMARY : 19 states have some form of dram shop legislation.
14 additional states have court decisions either imposing
liability or leaving that option open for future cases.

#s o



dn the Missourt ot of Appeals
Lastern District
DIVISION FOUR

SUE ANN CARVER, Irdividualiv
and

JAMES RICHARD REIFSCHNEIDER,
a minor,

MICHAEL EDWARD REIFSCHNEIDER,
a minor, and

KIM MARIE REIFSCHNEIDER, a
minor, by SUE ANN CARVER,
Natural Parent and Guardian,

Plaintiffs-Appellants, No. 44983

Appeal from the Circuit Court
of St. Louis County

vS.
WILLIAM MICHAEL SCHAFER,
Hon. Edward L. Sprague, Judge

and
QOPINION FILED:

MICHAEL G. MEHIOLS,
February 8, 19283

Defendants,
and

FRANCES C. ROBERTS,

Defendant-Respondent.
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This is an appeal from a judgment of the Circuit Court of the
County of St. Louis, which dismissed appellant's petition for failure
to state a cause of action. The petition sought damages for a wxongful

death from a tavern keeper who appellants alleged meld drxinks ta an al-r

' ‘%@ntfs,decedent-
V:&%ﬁﬁﬁﬁﬁL%%@ﬁ&iﬁﬁiwi--

In Count III, plaintiffs-appellants relied on the Illinois Dram Shop

ready intoxicated person, whbo caused.the desti, Rf

Act, Ill. Ann. State., ch. 43, § 135 (Smith-Hurd 1944, 1982-83 Cum Supp.),
and in Count V thev asked the court to hold the tavern keeper'liable'

under Missouri common law. The judgment is reversed and remanded in part

and affirmed in part.

appellants alleged that William M. Schafer was liable to appellant

for the necligent opceration of his motor vehicle which resulted in the



wrongful death of Jamas R. Reifschneider, and that defendants Frances C.
Robgrts and Michael G. Mehiols were also liable for the wrongful'death
of Mr. Reifschneider because Mr. Schafer, shortly before the accident,
had consumed intoxicating beverages served at taverns owned by Ms. Roberts
and Mr. Mehkicls, when Mr. Schafer was already intoxicated. Mr. Reif—
schneider was the spouse of appellant Sue Ann Carver and the father
of the minor c¢nildren who are also appellants. Service of process was
never obtained on Mr. Mehiols and he was dismissed from the lawsuit.
Appellant reached a settlement with Mr. Schafer. Thus, the only re-
maining defendant is respondent Roberts, who has not filed a brief with
this court.

hppellants charge the trial court erred in dismissing the petition
because appellants stated a cause of action under both the Illinois Dram
Shop Act and the Missouri common law.

The scope o review 0f & motion to dismiss requires an appellate

facts zlleged by the petition as true, to construe
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the ellegaticns favorably to appellants and to determine whether, upon
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v. Libesrty Foundrv Cc., 635 sw2d 60, 61-62[2,3] (Mo. App. 1982). "A

pleading should not be adjudged insufficient . . . if the averments of
the petition, accorded every reasonable and fair intendment, state a

claim which can call for the invocation of principles of substantive

law which may entitle [appellants] to relief." Kersey v. Horbin,

591 3W28 745, 749([3] (Mo. Zpp. 1979).

s zllcued in appellant's petition may be briefly stated.

0
0]

Tre facts
On the date in guesiion, Schafer, who is a resident of Missouri, drove

his automobilc into the State of Iliinois. While in Illinois, Schafer

patronized two taverns where he was served intoxicating liquors. The

taverns were known as The Little Dover Inn and The Ten Pin Lounge, owned
and operated by respondent Roberts and Michael G. Mehiols, rgspectively.
The service of the intoxicating ligquors led to the intoxication of
Schafer or added to his previously existing state of intoxication.

After imbiking tne intoxicating liguors, Schafer returned to the State

of Misscuri, orzratins, hig zntomobile under the influence of the 1in-



toxicating ligquors. Appellants' decedent, James R. Reifschneider,
a police officer employed by St. Louis County, was struck and killed
by the automobile operated by Schafér as Officer Reifschneider was
standing on the shoulder of Interstate Highway 270 issuing a traffic
vicolation summons to another motorist.
The only issue 1s whether appellants have a cause of action for
negligence against respondent Roberts. This court holds that they do.
Actionable negligence consists of three elements: a duty owed by
the defendant to the plaintiff, a breach of that duty by the aefendant,
and an injury to the plaintiff which is caused by the breach of the duty.

Nicholas v. Blake, 418 sw2d 188, 191{5,6] (Mo. 1967).

The first guestion 1s whether Roberts, a tavern owner, owed a duty
to prevent the death of appellants' decedent. Here the tavern owner,
according to the petition, sold alcoholic beverageé to a person the
tavern owner knew or should have known to be intoxicated. The tavern
owner's patron subseguently caused the death of the decedent.

The commcn law rule was that a tavern owner could not be held
liable for injuries to third persons which were caused by an intoxicated
patron. The reason usually given was that the injuries were proximately
caused by the imbibing of the intoxicating‘liquor by the patron and

not by the sale of the beverages. Carr v. Turner, 385 sw2d 656, 657

(Ark. 1965); Garcia v. Hargrove, 176 NW2d 566, 568 (Wis. 1970); Parsons

v. Jow, 480 P. 24 356, 397{1] (wyo. 1971); 45 Am. Jur. 2d, Intoxicating

Liguors & 553 (196%); 130 A.L.R. 352, 366 (1941).

In thLe cocntext ~f the present case, to say that the decedent's death

was not proximately caused by the sale of the intoxicating liquor would

be the functionel equivalent of stating that the tavern owner owed no

duty to the decedent. See W.L. Prosser, Law of Torts § 42 (4th EA4.

1971). Al+hough stating the issue in terms of duty rather than proximate

cause does not resolve the issue, " . . . it does serve to direct
attentior to tne policy issues which determine the extent of the

original opbligation . . ." Id.

In some suote:s, the common law rule has been abrogated by so called
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invitations 1o held a tawvers cwner lioole for injuries to a third person
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caused by an intoxicated patron.®

. 3, . .
J o e Tune ag2estion 1s whether +nis
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court will judicirally recounize thot o tavern owner owes a duty to

third parties to refuse to sell lizuor to an intoxicated person.

oy - . o R .. . . s . . . .
Tre daw - oown opon edel. _nalvlaua:r, in all human activities, the
dity to ewa .o lio Lrdlinery care . tor tue safety of others, and this

appertains to every human act, unless a different degree

of care 1s prescribed by statuie." Ward v. Citv of Portageville, 106

Shzo 497, JCIiZ2r, 03] (Mo, Aurn. 19373 Ordinary care requires the exercise
CIOSUS . L U0Ccauilons as o age commensurate with the dangers reasonably to

Le @ Loorared uncer the Ccivrcumstances. De Mariano v. St. Louis Pubklic
o ~ S T TILit =137 (Mo, 1%60). "The standard of care
AT Tog U >onil o anc opfective one . . ." Funcher v.

sW2d 271, 2741(3,4]1 (Mo.

T myae e A= L a2 e eie P e e : ;
Southwest Mmigcoari Truok Jenter, Inc., €18

Uncdexr the circumstances of the case under KﬁViBWw\thQ %uestion is
; A RIS S LTS T SN 2R A I TR

to what extent is it reasonably to be anticipaced that ap 1qt9x%gated

LA

person who is served alcohollc beverages at‘altawaanﬁ&llqioawaatnqgg,

and SRRAE. »?M‘f Gidenss
S, TR ‘? :. .“‘E"'fA‘n,

drlve a motor vehicle whlle Stlll 1nt0x1ca¢ed,
; hdmes

Travelling by car to and from a tavern is oo

lSee €.g., “1i. Inr. tace.. ch. 43 § 135 (Smith-Hurd 1944, 1982-83
Cum. Suvuvp.t: K Y. Gzrneral Opillgeations lLaw § 11i-X01 (McKinney 197¢).
In other states,. the fule has been judicially overturned. Nazarenc
v. Urie, ¢33 P. 22 <271 {(Llzska 198l1); Onoc v. Applegate, 612 P. 24 533
{Haw. 1928C); Elegria v. Fayouk, 619 P. 2d 135 (Idaho 1980); Elder v.
Fisher, 217 NE 24 847 (Ind. 1%¢66); Munford, Inc. v. Peterson, 368 So. 2d
213 (Miss. 1979); Rappapcrt v. Micholg, 156 A, 24 1 (N J. 1959); Miller

v. City of Portland, 604 P. 24 1261 (Or. 1980).

2Lewis v. Wolf, 596 ©*. 2& 705 (Ariz. App. 1979); Carr v. Turner, supra;

Keaton v. ARroger To., 237 SE 24 443 (Ga. App. 1977); Felder v. Butler,
438 A. 24 £94 (Mc. Zpp. 1981); Holmes v. Circo, 244 NW2d 65 (Neb. 1976);
Hamm v. Carson Citvy hugqett, Inc., 450 P. 24 358 (Nev. 1969); Marchiondo
v. Roper, 563 P. 2d 1ll6u (nN.M. 1977); Olsen v. Copeland, 280 NW2d4d 178

(Wic. 197%); Persons v. Jow, supra.

& dram shop act which granted a civil right

“Until 1934 #issouri had

of action o ur’ porsol who was injured by an intoxicated person
ageinst tn. ©mLriy oh Taus. 0 the intoxication. § 4487 RSMo. 1929.
The dra: - < . . - - 1 -l 1n 1934 concurrently with the adoption
D S : . . Laws 1923-34, Extra Session, page 77.



‘ Rappaport v. lichels, supra at 8([7,8].

Drunken drivers are involved in a large peréentage of the fatal
automobile accidents in this country. "Drinking is indicated to be a
factor in at least half of the fatal motor-vehicle accidents . . ."
National Safety Council, "Accident Facts," at 52 (1981 edition).
Statistics in Missourli also lend credence to the view that the drunken
driver is a factor in more than his fair share of the fatal accidents.

"In 1981, of the 95,331 accident involved drivers, 10% were reportedly

drinking and of the 1,135 fatal accident involved drivers, 20% were

reportedly drinking." Mo. Highway and Transportation Department,
Diviz: e o7 i tensnoe Lnd Praffic, "Missouri State Highway System
Traffic ..ocadent svatiscics," at 27 (1981 edition).

Tndeed, one would have to be a hermit to be unaware of the carnage

swa pv drunken wotorists. The problem was aptly described nearly

twenty years agc:

Cur h:ghway safety vroblems have greatly increased.
Death ana destruction stalk our roads. The peaceful
Sunday afternocn family drive through the hills has been
abandoned by many as the result of brushes with near
death at #he hands of half-baked morons drunkenly weaving

in and out of traffic at 80 or 90 miles per hour.

Crull v. Gleb, 382 sw2d 17, 23 (Mo. App. 1964).

Thus, it is foreseeable that a patron of a tavern would drive an

automobile to and from the tavern. It is also foreseeable that a drunken

river would be more likely fo be involved in an accident than a sober

driver.
Despite the foresceable conseguences of selling intoxicating liquors

to an intoxicated purchaser, many jurisdictions refuse to impose upon

the tavern owner & conmon law duty not to sell liguor to a customer who
is intoxicated.

One reason for courts refusing to do so 'is theilegislature's
failure to alter the old common law rule barring a tavern owner's lia-
bility when the lecislature has had ample time to consider the

quesTion. T.1der 7. Butler, supra at 499. 1In Felder v. Butler,

the HMarylana Couurt of Apreals noted that thirty years had passed since

the commorn lao rule Lac neel stated and that the state legislature had



done nothins Y ooande .y 7 G DT.i see ulso State v. Hatfleld,

78 A. 238 754 (Md. App. 1951).
T L e L c...h 7 nsed no auny on the tavern Fesner

-

has never opec.. oot o o rosoo L0 L. s¥inner v. Hughes, 13 Mo. 440

(1850).
LTother reason 4:iven Lol ueh .nd o cause of action against a tavern
Ty R o : N =it would shift the burden of

the loss -0 wne incosicuzted driver to the dispenser, which result

"L ) S sy vl rro v iievy.” Olsen v. Copeland, supra

.l o non necyssarily snift from the
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InToniio el Tiaen Ty The Levar owrar Beth parties contributed to the

LT, LsGurL s T nae negllrence of pboth, they are deoint

torTT R T TS M- m, Z3D 8w 419, 424[10,11) (Mc. banc
L S AR contriputicon from the drunken
fo. oo s e o Gy L s kad anc Kales Co., 566 SW2d4 466
(10 . Ll -
Uio IJWTT oL oieeT . Lo nGa . alzs raises the point that if the
_nEToa P - .rronponsikblico. the dispenser of the
@l . : : cruio. uhouwent. "In such a situation
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propcrtion to his culpability. 280 NW2d& at 181.

What shouid ﬁ-é;;,.emphasi;wd is¥hak Evadldk

the bunden viil

“£ke . dppocant

buxde.n than

It hac also been said that "[tlhe imposition qua common law duty

of duo cars woeuld create a situation rife with uncertainty and difficulty.

v: ndor is liable for negligence, does the host at &

to prospective victims of guests?” Helmes

SoCiul gatn. ©... el Uty
V. Cires o - S




First,

y

is net concerned with the question of imposing

[ ) COourc

15 oS e s Y Y SN s - : 5 -3 —~
liak .. N teoat al thering. A court does not rule on
hyLoT Lt . e e voweiol in favor of not impesing
liability on "the host O a socia. Jathering." The sole concern is the
dispensira % “o=fise and the resclution of conflicts between the

SUSTHCION e, T ikl o Co.zSitende 0F possible legal issues arising
out of ottt rcoanceivahle Fact @it intions should not deter this court
MR N b T.rit T T appeilants.  Resolution <I
Vel 2100 cno< et by case basis should prove no more
oL - 1 E e —w Ty L 2 dispenser of intoxicating
Lot T RS S aw Do torte.

h : Lhave Goided mecovery have also cited problems of

: y : Slrslio I recognizing when a patron 1s

L Cotmies - Jirec . supra at 70,0 "A jury of 12 will

) : e -2 . oon this guestion.™ Olsen V.
o lon Sl n e e ol o proci are not any different

PN ... .iio WL Cnve o oTo »Tove Dy a preponderance

¢f the eviience tnat tne pLrson in questlon was, at the

time, cbviously, actually and apparently intoxicated

in craer to prove by & rreponderance of the evidence that

the partender kiew, cr sh~u1d have known, such fact.

Furthermore, (o ra o0 ‘=1l uron suci- a2 cause of action,

the plainfili woul. Lw: .. piuve oY a preponderance of

the evidznce that serving tue edditicnal intoxicating

liguer, afrer the Subject person was already obviously,

actu.lly &3 apparently intoxicated, was a contrlbutlng

roximets cause of the ensuing injuries. Such proof is

p 13

act outside of tha o :nze of our judicial system.
Lewis v. WhlZ, Sopva w.o b

Lastly, mcot courts tnat nave refused to recognize a cause of

action against

suitakle for liecislatlive

thar, judicial action.

a tavern owner have stated that this type of case is more

Carr v. Turner, supra

Felder v. Butler,

2= EEB{[21; Faeten v. Kroger, 0., supra at 448[5];

supra at 499; Holmec v. Circo, supra at 70[6]: Hamm v. Cafson City

Nugget, lne., sapra at 35%; Murchiondo v. Roper, supraj; Olsen v. Cope-
and, supi. a. 1sl; lYuarvons v. Jow, supra at 397-398([3]. gggmgggggg'”*?

public pclicy, it is #aid, are better leftité‘fﬁ@wféﬁfgﬁﬁﬁﬁﬁéﬁbﬁaﬁchﬂb§~



gQvernment. -i., €.G., Lolmes v. C1rco, supra at 70[6]; Hamm v. Carson

City Nugget, Inc., supra at 279,

The question presented oo o o usbly one of public pelicy, but

it is also a question oI cormie law nMegligence which is better resolved

by the judiciary considering tne long history of the development and

refinement of nsgligence law by the courts.

Althonsh resotor.ocn or wpullic policy zrouments is primarily a function

of the legislature, a court's refusal to decide questions of public

policy is a mistaken abdication of the function of a common law judge.

"Every imyosuaat mreinsir oo wlaxch lg developed by litigation is in fact

and at lottom fthne roscolt oo ool or wess dofinitely understood views of
public = o0 0SSt oo noralis, te DU Sure, under our practice ancd tradi-

7i instiictive oreferences and inarticulate

3 -~ - . P —~ e~ e - N
tions, Lhoe und7.a3Clous YXelalo O

convictinns, but nonetneless traceable to views of public policy in

" O.%w. b.lr.s, "The Common Law®, 35-36 {(1881).

the last aneiyelis.
The courts which decline to resolve the competing interests of

dispensers and these inturcs by the dispensers' intoxicated patrons,

see Holmis v. Jirm  Zursl oo 7Livi, mistakenly ignore the role oI
the judiciary. “wnic else Jdo courts 4o put balance competing interests?

The law of torts is concerned with the allocation of losses arising out

of human activities." Lewis v. Wolf, 596 P. 24 at 709.

The public policy cf Missouri is that intoxicated persons should

not ke served azlcoholic beverages. Although § 311.310 RSMo. 19784 can-

not serve as z basis for liability because responaent Roberts is a
resident of Illinois, the statute is indicative of Missouri public
policy.

An appellate court of this state haé already recognized that vio-

lation of a statute which forbids serving liquor to a minor may constitute

. W.F. Enterprises, Inc., 611 sw2d 333,

negligence per se. Sanpson v

n
*Section 311.310 RSMo. 1978 reads:
sell, vend,

under this chapter, or his employee, who shall .
quantity

otnervwise supply any intoxicating liquor in any .
whatsoever . . . 1 Any person intoxicated or any person appearing to
be in a state of intoxication . . . shall be deemed guilty of a mis-—

demean2y . . .



337[(1] (Mo. cp. 1981); Sampson held that the parents of a minor may

recover damages .rom a tavern owner who served liquor to the minor who

died in an c.tenobiie ancident resulting from the minor's intoxication.

This holding was extended in Nesbitt v. Westport Square, Ltd.,

624 Sw2d 519 (Mo. App. '981), where the court allowed a third party a

cause of action againit tavern owner for
toxicated minor who nad been served liquor

The guestica in the case under review

injuries caused by an in-
in the tavern.

is one of simple negligence

rather than of negligence per se; however, neither Sampson nor Nesbitt

contains an indication that it is the public policy of this state to

insulate tavern owners from civil damage suits.

The public policy of this state is expressed even more fundamentally

Fycry p€erson is required to take crdinary

Ul wD.

rocsonzbly to be anticipated. The death of

againzt L JUuYi s

care

Officer Reifscunaider, or of any pedestrian entitled to be on the shoulder

reasonably to be anticipated in light of

mn

of a major thoroughtare, wa

Mr. Schafer's intcxicated

The stancaszrda oI Orainiary care duty upon respondent

Roberts to avoid supplying Mr. schafer with intoxicating liquor once

it became apparent that Mr. Schafer was intoxicated. That the standard

of ordinary care imposed such a duty upon Ms. Roberts is supported by

the well-documented foreseeability of accidents caused by drunken drivers

and the statutory policy expressed by § 311.310 RSMo."lS?B; Therefore,

Count V of appellant's petition stated a cause of action for simple

negligence against regpondent.

Appellants argue that Couht III of their petition was also erronedusly

dismissed beczuse Count III states a cause of action under the Illinois

Dram Shop Rct. Ill. Ann. Stat., ch. 43, § 135 (Smitthurd 1944, 1982~

Tllinois law,

Underxr

£3 Cum. Supp-)- appellants could recover from res-

pondent tavern owner for the wrongful death of appellant's decedent,

subject to a $2G,000 1imit on the amount of the recovery.  ~ NoO such

a territorial

2665, V.F.W.,
s not bound

> Leld that its dram shop act has no extr

Granham v. General U.S. Grant Post No. ]
However, this court 1

Illinois has
application.

43 I11. 2< 1, 24 NE 2¢ 657 (1969) . -
by Illinois cncice of law decislons. Furthermore, the reasoning of the
Graham dec. -icr hao boen criticized as a misapplication of interest
anaiysis. oo R .. wereur., Commentary on the conflict of Laws,
237-239, no S S O

-



limitation has been imposed in Missouri on actions against dram shop

owners. cf. Sampson v. W.F. Enterprises, Inc., supra; Skinner v. Hughes,

There is also no limitation on recovery for wrongful death in

supra.
Missouri. See § 537.090 RSMo. 1978 (1982 Cum. Supp.). The laws of the

two states are thus in conflict.
Pleading a thecry of recovery under Missouri law in one count and
another state's law in a separate count raises a choice of law issue.

See Kennedy v. Dixon, 439 sw2d 173, 179-180 (Mo. banc 1969). Therefore,

this court must make a choice of law between the limitation on recovery
imposed py the Illinois Dram Shop Act and the full recovery permitted by
Missouri law under the wrongful death statute. § 537.090 RSMo. 1978
(1982 Cum. Supp). The Missouri law should apply-

The Missouri Supreme Court in 1969 adopted the rule set forth in
§ 145, Restatement (Second) Conflict of Laws and abandoned the long
standing lex loci delicti rule for determining conflicts of law.

Kennedy v. Dixon, supra at 184[6-8]. Choice of law in the field of

torts since then has been resolved by applying the law of the state
with the most significant relationship to the occurrence and the parties.

The Restatement (Second) of Conflict of Laws sets forth the principles
by which the "most significant relationship" is determined. See

Kennedy v. Dixon, supra at 181; Griggs v. Riley, 489 SW2d 469 (Mo.
6

App. 1572); Restatement (Second) of Conflict of Laws §§ 6, 145.

6Restatement (Second) of Conflict of Laws § 145 reads:
The Gencrzl Principle.

(1) The rights and liabilities of the parties with respect to an

issue in tort are determined by the local law of the state which,

with rcswect tc that issue, has the most significant relationship

o the occurrence ané the parties under the principles stated in

§ 6. ;
(2) Contacts to be taken irnto account in applying the principles
~f § 6 to determine the law applicable to an issue include:
(a) the place where the injury occurred, C
(b) thes place wihere the conduct causing the injury occurred,
(c) the domicil, residence, nationality, place of incorporation
ard place cZ business of the parties, and -
() tne place where the relationship, if any,
parties is centcred. ‘
These contacts are to be evaluated according to

tance with respect to the particular issues.

between the

their relative impor-

Section 6 reads

He Y]

Choice of Law Principles: _
() L court, sublcoct to constitutional restrictions, will follow a
statutery directive: of ity own state on choice of law.

(Continued)

-10-



There is no Missouri Statuctory directive on a choice of law in the
factual situation of the case under review. Therefore, the relevant
factors listed in Restatement (Second) Conflict of Laws $ 6(2) must be
considered.7

The relevant policies 0f the forum State, Missouri; must be con-
sidered. ghe polizies behind allowing a fuil measure of recovery ware
tores il e POLICy 1S to provide for tne economic well-peing of tne
iecedent's depenaents so that they will not become wards of the state.

» second policy is to provide funds with which to pay creditors of the
S S pwlicy furinercd 2y allowing unrestricted judaments

G

the adnonitory effect such judgments

QL vrocIvi duztt o is 1o Lromot

culd nave orn PoTentially nzgligent defendants.

Lo Zirol il Clicies «l¢ relevant to the case at bar. Missouri
GYownLololss ooz the comrensation of appellants for their loss because
TL2liasts are o doilarios Cr Missouri. See Restatement (Second)

145¢2){z;. z- apellants are unakle to support themselves financially,
© Will pe (i zi7iors of the Missouri treasury which will be called
ON to provado T sustenance. |

Compensation of the decedent's creditors is also a relevant policy.
.Ssouri was the domicile of appellants! decedeht and the place where

- was _iriursd.  See Restatenent (Second) of Conflict of Laws § 145(2) (a),(c).
otnote 6 continued - _ ' L
(2) Whe.. there is no such directive, the factors relevantvto the
choics of the applicable rule of law include o
(a) the needs of the interstate and international systems,
by the relevant policies of the forum, N
(c) the relevant policies of other interested states and the
relative interests of those states in the determination of the
particula. issue, o ‘ )
(d) the protection of justified expectations,
(e) the basic policies underlying the particular fields of law,
(£) certainty, predictability and uniformity of result, and
(g) ease in the determination and application of the law to be

applied.

e following factors in Restatement (Second) of Conflict of Laws, § 6(2)
ve minimal relevance to the choice of law in the case under review and
11 not be discussed: :

(a) the needs of the interstate and international systems,

{d} the preotection of justified expectations,

(e)  the bicic policies underlying the particular fields of law,

t4)  east inths 4 terminetion and application of the law to be

applred.



Any creditorc vhe have not been paid are likely to be located in Missouri.
rd policy, howonor, is of zlight relevance in the prase:t

case. The cunduct of respondent RolLerts which contributed to the death

of aprellant's decedent occurred in Illinois and the tavern owner is

apparently a domicilary of Illinois. See ke tement. (Second) of Con-
Li.co of Liws L 1&D 0L (der. 3 opolicy of allowing unrestricted -“udgments
in act.cas fGr destho occacicned in Misscuri will have minimal deterrent

effect on pu:isons and entities who reside and conduct their business

afleirs cutz do this state.

Inssruci 23 I.linode is the cnly state other than Missouri which

rant pclicies of Illinois must

LV

[

1S INVOLVSS Ll Lo LIES. C2Ss, the Ye)
Lo taren inte consideration.  The Illircis Dram Shop Act would

Lloy recovely agalinst tavern owners, tnus indicating a concern with

o

and deterrent effect on dram shop owners. But

oI cemages, Iliinois would seem to have expressed
nointerest in protecting tevern ownars from excessive judgments.
pclicy, compensation of victims, is irrelevant in Illinois

re neitner residents nor domicilaries of Illinois.

eSS &

The second pclicy, ceterring tavern owners from serving alcoholic beverages

to an intoxicated patron is relevant in Illinois for the reason that the

tavern involved in the case at bar is located in Illinois. However,

this policy would be better served by the unrestricted judgments allowed

under Missouri law. Thus, the policy of deterrence would seem to point

to a choice of Missocuri law.

The third policy, protection of tavern owners from possible excessive

judgments, is relevant in Illinois to the case at bar because the tavern

owner recsides and ccnducts her business in Illinois.1 Protection of

tavern owners 1s inconsistent with the Missouri pollcy of full recovery.

Each state thus has an interest in the case under rev1ew which

would be advanced by a choice of Illinois or Missou:i, None of the

cther factors listed in Section 6 of the Restatement (Second) of Conflict

of Laws are relevant with the exception of predictability of result.

Predictability of result would seem to point to a choice of Missouri

law. On thq cne ho:ni, wne could say that a Missouri choice of law would



be ankﬁnfair surprise to respondent Roberts because her connection with
the present case occurred as a resutlt of transactions in Illinois. How-
ever, it is unlikely that respondent would have been totally unaware thaﬁ
many of her patrons came from Missouri because her tavern is located near
the Illincis-Misscuri border 1n Granite City, Illinois. Thus, the Zfact

n M_.ss

-y
- ~ e

that &: acolaent Joco.red 1 ri <= a result of the intcxicated

condition GT one oTF her wpatrons clunts any claim of respondent that a

choice of Mirsouri law was an unpredictable consequence.

If one exanines tne guest.on of predictability from appellants’

n Missouri law would obe a man-

C
rt
3
T
H
t
o
v

ifestlv unfa.r surorise. Appellants reside in Missouri. The Cecedent
1ived on3 work-d here. To tell appellants that a Missouri resident who
‘3 L. ll:. 0o o2 secon’ Missouri resident while the former is working

+ 1llincwiz law governs a resulting lawsuit would

Tne factor of predictaril:tyv of result indicates that Missouri law

- —
CaT

hermore, where it is difficult to estaklish

s stxw. has the most significant relaticnship to an issue,

fu
ity
¢
A
{r
j
O
{
b
§
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M ther, the twr:-. court should continue, as in the past, tc apply

[oN)
Q
Q

- of the place of the tcrt." ‘Kennedy v. Dixon, supra

the subsztin

at 185; see alsc State ex rel. Broglih v. Nangle, 510 Sw24 699, 70413)

{Mo. kanc 1974).

Considesztion «F the relevant facters as set forth in the Re-
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io. of Laws. o o2} dictates that Missour:

taw L= Clll =2

One caunnotv, however, apply Missouri lawAwithqut_addressing the

gquestion of whetner such a choice of law violates respondent Roberts'

constitutionai rights unier either the Full Faith and Credit Clause or
the Due Process Ciause¢ of the Fourteenth Amendment df_the’federal con-
stitution. U.S. Cons:ti. Art. 4 § 1; U.S. Consz. Ameh&, 14.

f"1or o state's substantive law to bé’selected

— la

in & cc..oi-.u-ionally permissible manner, that State must
nave . s.onifizant contact or significant aggregation of
contaccs, creating state interests, such that choice of

its law io neither arbitrary nor fundamentally unfair.

«

524 US 302, 101 S. Ct. 633, 640[3], L.

Allsv=te 1Ir: L e g

-



Ed. 2d _ , zeh. den. 101 S. Ct. 1434 (1981).

In Hague, the respordent's nusband was killed while riding on a
motorcycle in Wisconsin. Tic decoedent and the respondent were residents
of Wisconsin. The decedent, however, commuted daily from Wisconsin to
his place of employment in Minnesota. After the accident, but before
initiaticn of the lawsuit, rustoraont oved to Minnesota. Respondent
then brought suit in Minnesota agxinst ‘fllstate Insurance Co., which
did business there seeking a declaratory judgment that the " . . .
$15,000 uninsared motorist coverace on each of her late husband's three
automnchil s oot be U'stocked' to provide total coverage of $45,000."
101 s. Cuv. oo 229 Tne HMinne.lota cunreme Court applied Minnescta law
pelicies could indeed be stacked. Id. at 636-637.

TLie Sumrows Court oueheid Minnesota's choice of law.,  Id. at

Cuvio . Trnioe lacltoss infliusnsos the court in its decision. Farst,

rember 7 the rorun. state's work force which gave it

AN InLores rooms "L L L seaTety oand well-being of its work force and
the concomitant «iecue ., Moimnascores emc-ovars." Id. at 641. In the

instant case, anszliznts' decedent had an even more intimate connection

with the forum stzzc. Not cnly was the decedent a member of Missouri's

b

work force, bu:t nLe wa:s 2150 i enplovee ©f & political subdivision

of Missouri. Furthermore, decedent was, and appellants are, residents

of Missouri.
The czcond contact Hague had with Minnescta was that at all times

Allstate 1as. Co. was dcing beciness iu Minnesota; therefore, Allstate

could "™ . . . hardly claim unrtamiliarity with the laws of the host

jurisdicticn and surprise that the state courts might apply forum law . . .

Id. at 6242-0643.

Turning to the case under review, there are no facts in appellants'

petition from which cne coculd infer that respondent was "doing business"

in Missouri. However, Granite City lies within ten miles by highway

from the Missouri border. It is less than five miles from a major

interstate highway, 1-270, which connects Illinois and Missouri. In

I

view of thesc fa-ts, =iz the foreseeability that a patron would drive

& car to a taver., it i uniikely that respondent was unaware of the



possibility that a drunken patron would leave the tavern by automobile
and drive into Missouri.
The court in Hague also noted that the person seeking recovery was
a Minnesota resident at the time of litigation, which gave Minnesbta
an interest in her compensation. Id. at 643~-644. Likewise, Missouri
has an interest seeing to it that appellants in the case'at bar are fully
compensated for their loss. Therefore, a choice of Missouri law by this
court would not violate rights granted by the United States Constitution.
The decision reached by this court on the constitutionality of the
choice of forum law is also suvported by decisions of lower federal

courts. In Rosenthal v. Warren, 475 F. 24 438 (24 Cir. 1973), a New

York domicilary was treated in Massachusetts by a Massachusetts physician.

The New York domicilary died in a Massachusetts hospital as the result

of the physician's medical malpractice. The court held that a federal

district court sitting in New York was not required to apply a Massa-

chusetts law which limited the amount of damages recoverable in a wrong-

ful death action. Id. at 446-447[5]. Although this court is not bound

by the pronouncements of the federal circuit courts of appeals, this

Warren persuasive. See also Scott v. City

court finds Rosenthal v.

of Hammond, Ind., 519 F. Supp.

law applied to an Indiana municipality).

292, 297-298 (N.D. Ill. 1981) (Illinois

The judgment on Count III of the petition is affirmed; the judgment

petition is reversed and the cause re-

'ROBERT 0. SNYDER, €fdge

on Count V of the appellants’

manded for further proceedings.

‘ , C




STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JuDICIAL CENTER, TOPEKA 66612

MAIN PHONE: (913) 296-2215
ROBERT T. STEPHAN CONSUMER PROTECTION: 296-3751
ATTORNEY GENERAL : ANTITRUST: 296-5299

February 21, 1983

The Honorable Neal D. Whitaker
Chairman

House Federal and State Affairs
Capitol Building

Topeka, KS 66612

Dear Representative Whitaker:

I regret that I am unable to come before your committee
today to testify in person regarding House Bill 2150. How-
ever, I want to take this opportunity to indicate my support
for a dramshop act in Kansas.

The Kansas Legislature recognized, in its last sessicn,
the problem of the drunk driver by enacting a tougher drunk
driving law. I believe it is time we take the additional
step of providing for the recovery of damages from those
who profit from the sale of alcoholic beverages to intoxicated
persons. In doing so, a victim would have a greater chance
of recovering for damages suffered. Additionally, enactment
of a dramshop act may have some deterrent effect and in that
way provide additional protection to Kansans. I believe
enactment of a dramshop act is another appropriate response
to the carnage on our highways caused by intoxicated persons.

I have not considered in detail HB 2150 and am only
speaking in concept in my support for a dramshop act. I be-
lieve in the least HB 2150 is a vehicle for the study of this
very important issue, and you can be assured if I can assist
you further in your study of this issue, I would be most happy
to do so.

ROBERT T. STEPHAN
Attorney General
RTS:naw/m
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Alcoholism .
Counselors (913) 234-3448
Association 1318 Fillmore, Topeka, KS 66604
February 21, 1983
TO: House Federal and State Affairs Committee
FROM: Glenn Leonardi, President, Kansas Alcoholism

Counselors ASSOCiatiOiyZ%QZ?

SUBJECT: House Bill No. 2150

I appear before you today on behalf of the Kansas Alcoholism
Counselors Association (KACA) to voice our association's
support of the concept of House Bill No. 2150.

Although our association has some questions about the technical
and legal aspects of enforcing this bill, we do feel that it
addresses the important issue of social awareness and respon-
sibility relative to the potential problems associated with
alcoholic beverages.

K.A.C.A. therefore supports the concept of House Bill No. 2150.
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Citizens
Advﬁgm'y P.0. BOX 5g52 TOPEKA, KANSAS 6660%
Committee on Alcohol and other Drug Abuse

February 21, 1983

TO: House Federal and State Affairs Committee

2

’ ﬁ"\“"’j Rf”*ﬂ -

FROM: Ron Eisenﬁ%ﬁtﬁ} Chairperson, Kansas Citizens Advisory
Committee on Alcohol and other Drug Abuse

SUBJECT: House Bill 2150

On behalf of the Kansas Citizens Advisory Committee on Alcohol
and other Drug Abuse, I would like to make the following comments
regarding House Bill 2150. House Bill 2150 imposes liability on
licensees for damages resulting from injuries caused by minors or
intoxicated persons who have purchased alcocholic beverages from
the licensee.

It is commen in many cities in our State for minors to be sold
alcoholic beverages by certain licensees. Also, many drunk-drivers
are involved in accidents on the way home from the establishment where
they have been drinking. Some type of action needs to be taken to
hold licensees responsible in both these areas.

We therefore support the concept of House Bill 2150.

S b, £



February 21, 1983 Richard Taylor
Hearing on HB 2150 KANSANS FOR LIFE AT ITS BEST'

House Federal and State Affairs Committee

This is product liability legislation. Recently GM was forced to take corrective

action on a line of cars. The product can be a problem.

Because drinking impairs thinking, alcohol is a killer on our highways. The

product is a problem.

The prob]em‘is so serious, we must come at it from all directions. HB 2150 is
highway safety legislation. I do not understand why Kansas repealed their-
dram shop law in 1949. Was it an oversight or intentional? Dealers in this
deadly drug probably wanted the law off the booké and were successful just as
they were successful in California when in 1978 the Beverage Industry News
announced the signing by Governor Brown of SB 1645, saying_"The Third Parfy

Liability nightmare that has haunted California tavern owners since 1971 is

over."

The storm stirred up by attempts to save lives with a higher drinking age wi]]
seem like a gentle breeze compared to thé rage aﬁd wrath ybu will encounter

from alcohol profiteers if the legislature gets serious about saving lives

with a dram shop law. ‘ , ’1514X~,lg\_ .
| = ‘fig—a«éggf7
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{eggers for teens:

un, maybe, but illegal

By Kurt Rogahn
Gazerte statf wrirer

Kids may think they're fun, but for those under 19,
“thev'r: illegal.”

That'. what one poiice officer said about "keggers.”
beer parties for teens that sometimes are sanctioned by
adults — and sometimes not.

High school graduation, which to many students sig-
nals their passage into the adult world, may also be the
occasion for under-age drinking. For various reasons,
parents may decide tu host parues at which alcohol is
served to their children and their friends.

Parents who sponsor keggers for their Kids are open-
ing themselves to a lot of problems, added Capt. Ralph
Myers of the Cedar Rapids Police Youth Bureau. If
something goes awry — and it can, easily, he said —
parents can be liable under criminal law as well as civil
law.

And parents who let their children go to a kegger
also open themselves to preblems, said James E.
Barnes, assistant chiet of police.

Myers described situations in which criminal penal-
ties could appiy to keggers.

“If a parent doesn't give permission for his child to
drink and sorheone else gives that child alcohol, that
can lead to a misdemeanor charge for the person serv-
irg the alcohol, contributing to the delinquency of a
minor,” Myers said.

But even if the parents of partygoers do give permis-
sion, that doesn’t totally clear the sponsors of the party.
he continued.

"It can clear the sponsors up to the point that the kid
gets drunk,” Myers said. If that happens, the law again
takes a dim view of those who have made the alcohol
available.

"A parent can serve his child alcohol in his own
home,” Myers noted. "It’s not illegal for a parent or a
doctor to give a child alcohol. But a parent can be

charged if he allows his own child to get intoxicat=d.
That starts getting into the child abuse area,” Myers
said.

“The 'Dram Act’ can also come into play,” Myers
sa.d. The Dram Act provides that a bartender can be
sued civilly if he serves someone intoxicating bever-
ages and the person served gets drunk.

If someone has a kegger at his house, and one of the
partygoers gets drunk, drives away and injures himself
seriously in an accident, Myers said, the parents of the
partygoer "could come back and sue’” the person who
gave the party.

“You could lose your house, your properly, every-
thing,” Barnes said. .

] know there's a lot of peer pressure involved here,”
Barnes said. “I can sympathize with parents, because
on the one hand they might say, ‘Well, I'd rather have
themn drink here.’ So they throw a party to keep their
own kids home and other kids come to the party, and
their parents are put in a bind. But you're really sticxk-
ing your neck out in the civil area,” he said.

Some sponsors 6f keggers attempt to minimize th
risks by ‘mposing conditions for the party. One parea:t
said h.'¢ neard of a party at which participants were <
quired tc hand over their car keys to the host at tbh-
door. Those who wanted to drive home had to leave b.
10:30 p.m.; the rest had to stay overnight. No one was
returned his or her car keys if they appeated intoxi
cated.

Myers, told of thuse conditions, said the party-giver
isn't covered there, either.

“An automobile is only one area that can lead
trocble,” Myers said. "They could leave the party o:
fcot and get into a fight, for example. They could fali
into a swimming pool and drown. Anything could hap
pen.

“It's a stupid idea to sponsor one,” Barnes said, 'be
cause you're left holding the bag. And it's also a bad
jdea to send your kid to one.”



Firm

Torh State Journal .
Friday, July 29, 1977 5 :

responsible

for otfice party

PROVIDENCE, RI1 (UP) — A
Rhode Island Supreme Court ruling
may make company Christmas bashes
things of the past. '

The court deems the firms responsi-
ble for employes who get drunk and
hurt themselves at Christmas parties
in the office during working hours.

In a unanimous ruling last week, the
court ruled that Albert Beauchesne, an
employe at David London & Co., a bar-
rel reconditioning concern in Lincoln,
R.1., was entitled to full medical, legal
and disabilities benefits.

At a 1875 Christmas party, Beau-
chesne, then 18, fell out a third-story
window, suffering injuries that led to a
leg amputation. Bearchesne had been
drinking boilermakers — whisky with
beer chasers — provided by the small
family-owned business.

The bash was held during regular
work hours and the David London em-

ployes were celebrating $10 bonuses in

thetr Christmas pay checks.

In its ruling, the court limited the
liability to the following specific cir-
cumstances: intoxication with compa-
ny alcohol at a company-sponsored par-
ty on company time and premises.

It also upheld a Workmens' Compen-
sation Commission award of $97 a week
and $14,050 to Beauchesne to cover the
loss of his leg and related medicil ex-
penses. , : s E

“While the party may not be classi-

fied as an expressed ‘command per-
formance’ for the employes, one tan
certainly conclyde ... that théir attend-’

ance was expected,"” Justice Thomas '

F. Kelleher wrote in the decision.
“There was a clear indication that
management felt that a Christmas get-

together financed by the company did -

much to cregte good Will between labor
and managemeént,”’ he wrote. .
—

TIME, Sept. 16, 1974
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Judge Won’t Cut Damages

A Superior Court judge has re-
fused to reduce the $1.9 millien in
damages to be collected from a Bev-
erly Hills bar in connection with an
accident that maimed James Stacy,
actor. )

Stacy won the settlement from the
Chopping Block Bar after he lost his
left arm and leg in a motorcycie ac-
cident involving a patron of the bar.
The patron, Carter B. Gordon,
pleaded no contest to charges of
drurk driving and manslaughter
and is serving a 5-vear term .in
prison. :

Judge Charles Church said the
case has implications that “‘cast a
very heavy burden on bars and re-
staurants which serve alcoholic
beverages.”

STACY

professional codes against a lawyer's ad-
vertising his services do not apply. Mor-
rison even dreams of opening branches
overseas; he already has a few clients
on Guam, in Canada and Guatemala.
He keeps the clientele happy by

YHE LAW  helping them win tough cases. In one,

Spadework Specidlists

TV lawyers like Mason, Hawkins
and Preston routinely best prosecutors
and private attorneys alike by dint of
imaginative research and brilliant court-
room tactics. Without the aid of the TV
scriptwriters, though. a lone practitioner
or a small firm is rarely a match for a
large adversary backed by a platoon of
associates in the firm and a big refer-
ence library. Nor can small outfits usu-
ally afford the high annual fees electron-
ics firms charge for use of computers that
can search their prodigious memories in
seconds and spew out legal precedents.

One way for the small firm to have
a fighting chance, at reasonable rates.
is to turn to a research company manned
by lawyers. There is now a handful of
these in the U.S. doing legal spadework.
The largest and most aggressive is The
Research Group Inc., with offices in
Cambridge, Mass., Ann Arbor, Mich..
and Charlottesville, Va.—all cities with
major university law libraries. The
Group gears its services to smaller firms,

which constitute an important market;

about three-quarters of the private at-
torneys in the U.S. work in offices that
have three lawyers or fewer.

The company will prepare basic
analyses of statutes and precedents in
question, draw up briefs, develop strat-
egy or seek grounds for appeal. It claims
to be competent in most legal special-

ties, from admiralty law to zoning. Re-
lying solely on old-farhiioned search and
analysis, not compulers, the Group
charges its customers $17.50 an hour—a
bargain compared with the average $40
that individual lawyers routinely charge
for their own time. The difference can
mean substantial savings for the client.

The staff that churns out this cut-
rate research consists of 50 lawyers, most
of them under 30, and some 150 third-
year law students who work part-time..
The founder and chiefis Walter W. Mor-
rison, 29, who began organizing his en-
terprise in 1969 while still attending the
University of Virginia Law School. Dur-
ing the summer he served as a clerk in
a 15-man Hartford firm and occasion-
ally came into contact with lawyers from
smaller firms. “Their hours,” he ob-
served, “are eaten up by running an of-
fice and gathering the facts on a case.”
All too often, he found, they were so ill
prepared in court that they could not

argue their cases competently. He con-

cluded that “true legal advocacy, the
bedrock of our system, is crumbling.”
Strengthening the bedrock has

turned out to be profitable work for Mor-:

rison, who began with a $150,000 loan
and is now grossing $2 million a year.
The Group currently. has some 8,000
lawyer-customers and is wooing more
with an advertising campaign in legal
trade journals. Because the company
does not deal directly with the public,

the parents of a Missouri youth sued a li-
quor-store owner for selling to a minor,
thus allowing him to get so drunk that he
drove his car into a tree, Killing two pas-
sengers and injuring himself. The case

was a particular problem in Missouri.
The state has no statute holding a liquor
seller liable in damages for any injuries
that befall a person who has been sold
booze improperly. In fact, Missouri has
followed the common-law tradition that
it is the consumption of alcohol, not the
sale, that is the legal cause of accidents.
Six attorneys turned down the case as
having no chance; the seventh, Elmer
Oberhellmann of St. Louis, a single prac-
titioner, tried in vain to find a precedent.

“Then he handed the problem over to the

(}roup, which turned up an 1850 Missou-

1i court opinion involving the sale of li-

quor to a slave without the permission of
his- owner. The slave got. drunk, fell

asleep and froze to death on a blustering

winter night; his master sued and won

the price of a new slave. That led the

Group to a 1972 case containing lan-

guage indicating that the Missouri courts

might be willing to abandon the old

common-law tradition. Finally, they

pulled together the recent legal develop-

ments across the country concerning a

seller’s liability. With that armament of

precedents, they drew up a memoran-

dum that persuaded three attorneys for

the liquor dealer's insurance companies -
to settle out of court for $25,099,
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TOPEKA (AP) — Kansas hosts

should be

damages intoxicated guests pose to
others but of their own possible liabil-
ity, Atty. Gen. Curt Schneider said
Wednesday.

Schneider, replying to an inquiry

from Rev.

director of Kansas United Dry
Forces, said the lack of a dram shop
or civil damage act has not prevented

the courts

finding the host or server liable for
damages resulting from voluntary in-

toxication.

SCHNEIDER SAID Kansas had a
law from 1868 until 1949 that provided

that every

ian or employer, or other persons who
shall be injured in person or property
by any intoxicated person has a right

HUMBUG!

hneider: Hosts
Might Be Liable

mindful not only of the
quors.

Richard Taylor, executive
it.

in some other states from

wife, child, parent, guard-

“Thus, the question remains an
open one in Kansas,” he said. “Given
the lack of statutory guidance or judi-
cial precedent, it is difficult to predict
the likelihood that such liability will
be recognized in Kansas.”

SCHNEIDER SAID he joins with
Taylor in urging those who choose to
consume alcoholic beverages to do so
responsibly and in moderation, “in
order that a season of celebration
does not become a time of tragedy.”

of action against any person selling,
bartering or giving intoxicating li-

The attorney general said that al-
though there appears to be no court
precedent since repeal of the law in
1949 in favor of liability, there does not
appear to be any precedent against

The Ohio Issue, January 1972
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Court Dries Up Office Parties

SAN FRANCISCO (AP) — Most office
Christmas parties in San Francisco this
vear are pale shadows of the revelries
of Yules past because of a ruling by the

California Supreme Court.

Some residents of this ex-Barbary
Coast town, accustomed to dipping
deeply into the office wassail bowl on the
week before Christmas, can count on
subdued office festivities.

In a unanimous decision upholding a
Imver court ruling, the state's high court
said in effect that a party host who
serves drinks to a guest runs the risk of
damages if the guest later is the guilty
party in an accident.

“We have a strictly ‘bah humbug’
situation,” said a spokesman for the
Bank of America. “It will be up to the
individual branches whether they want
to have Christmas parties or not.”

The same view prevailed at Standard
Oil Co. of California, where some
individual departments had  staff
members meet in restaurants for some
Yule cheer.

One business executive who declined |
the use of his name and that of his firm

said his company has ordered
bartenders serving the firm’s office
party to water down the highballs 50 per
cent. g

Another firm shifted its usual evening

pariy to a long lunch — back to work at
3 'p.m. — with the hope that some

" sobering work might get done before the

whistle blew,

“There’s a definite change of pattern
this year,” said Ed McGovern of a
catering firm. “The parties which are
being given are serving primarily food.
There’s no. consideration of alcohol of

any description. This is a reaction to the
court's decision.” -

City Hall, which was to have tossed a
Christmas bash in the basement Tues-
day, moved to another location after
workers were warned by City Admin-
istrative Officer Tom  Mellon that
drinking on city property was a definite
no-no ‘on any occasion, for any
purpose.”

For Mayor Joseph L. Alioto’s office
came teetotaling tidings that the
Supreme Court’s decision would affect
not only Christmastime, but all future
receptions and other events at City Hall.

**It means no more champagne on the
premises,” said a spokesman for the
mayor. “Sorry about that.”

The court decision involved a $200,000
award to a 3-year-old child whose
parents were killed in a beadon aufo
collision with a car being driven by &
drunk driver. The judgement was made
against the saloon that served the driver
his last drink.

The court warned that its ruling could
also apply to a private person, such as

. ~the host who gives drinks to a guest who -
* later gets into trouble.



.- Owners of drinking establishments are

liable for injuries inflicted by patrons who become in-
toxicated on the premises, then drive automobiles,

the Oregon Supreme Court ruled recently.
In a landmark decision by Multnoman County Cir-

cuit Judge William Dale, who held Keith and Mary
Carpenter liable for the deaths of Marie M. and Arnold

BARS LIABLE IN DRUNKEN-DRIVING DEATHS
SALEM

Company Held Responsible for Death After Office Party

CHRISTMAS PARTIES MAY BE DRYER THIS YEAR

(1975)

There may be considerably less liquor served
at office Christmas parties this year. as a result
of a recent ruling by the California Supreme
Caourt.

In the case of McCarty v. Workmen's Com-
pensation Appeals Board and Apartment
Plumbers, Justice Torbriner's opinion held
the employer responsible for the death of an
employee who had become intoxicated at the
annual office Christmas party.

On December 23, the company permitted
the employees to leave work at 2:30 p.m. al-
though it paid them for a full working day.
Dan McCarty, an employee of the Los Angeles
plumbing firm, joined others in the festivity
which included drinking liquor from the com-
pany stock which was kept for use as gifts to
customers, suppliers, plumbing inspectors and
parties.

Apparently the liquor supply was running
low, because the court records showed that
McCarty left the office around 5 p.m. to go
home for a bottle of his own. He returned to the
party and continued to drink from his own
bottle.

When McCarty left for home around 9 p.-m.he
was visibly intoxicated. A company foreman
offered to drive him home, but McCarty re-
fused. While driving home, McCarty was killed
when he collided with a railroad signal pole.

At the time of his death, he had a blood alco-
hol content of .26%, well above the legal
minimum of .10% which is prima facie evi-
dence of drunk driving in most states.

The Supreme Court, in an opinion by Justice Thomas

one driven by Betty Jean Pierce on August 23, 1974, at

The Judge found that the Carpenters’ tavern con-
tinued to serve beer to Mrs. Pierce after she became
visibly intoxicated. The barkeeper also had sufficient
reason to think that Mrs. Pierce would drive her own
car when she left the tavern, the judge determined.
Tongue, said the facts presented in the case were suffi-
cient to show the Carpenters were negligent, and the
court dismissed their appeal.

The court adopted this rule. A tavern keeper is
negligent if at the time of serving drinks to a customer,

Scheie, who were killed when their car was struck by
NE 102nd Avenue and Glisan Street in Portland.

that customer is visibly intoxicated (and if) at that
time it is reasonably forseeable that . . . he or she will

drive an automobile.

The chief question before the California
Court was whether McCarty's intoxication
arose in the course of his employment. The
Court ruled that his overindulgence was in the
course of his employment, since employee
social and recreational activity on the com-
pany premises, endorsed with the express or
implied permission of the employer did indeed
fall within the course of employment as “ac-
tivity conceivably of some benefit to the
employer.”

The court's ruling has several far-reaching
implications:

o Knowledge that drinking parties occur
gives rise to an implied consent to such
activity.

e Even though the employee left his place
of employment to go home, he was still
considered under jurisdiction of the em-
ployer when he returned.

e The employee furnished his own bottle
of liquor, which was at least in part
responsible for his intoxication, yet the
employer was still liable for damages.

e Although the employer offered to drive
the employee home, seeing that he was
drunk, and was refused, the employer
was still liable for damages.

it is expected that the McCarty Court deci-

sion will result either in fewer office Christmas
parties this year, or in parties where empioyee
drinking is not a part of the Holiday celebration.

30 p.m. Bar-

tenders and others testified she had six or eight beers.

Judge Dale awarded

Mrs. Pierce testified in the Circuit Court that she
During her time at the tavern, witnesses said, she
passed out. Witnesses testified her car careened away
Other testimony showed Mrs. Pierce’s blood alcohol
content at .24 percent. Under Oregon law, driving under

had taken a tranquilizer before going to Mary Jo's Inn,

In the Circuit Court trial,
-damages against the Carpenters and Mrs. Pierce in the

from the tavern travelling at 70 to 80 miles an hour.

amounts of 56,500 to the estate of Arnold Scheie and
five glasses of beer before leaving at 6

$21,500 to the estate of Marie M. Scheie.
8012 NE Glisan Street, about 4 p.m. and that she had

—OQOregonian, July 21, 1977

the influence of alcohol involves blood alcohol readings

of mowe than .10 percent.
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Bar Ouwner Liable for Customer's Tort

The California Suprvme Court unanimously decided
that a bartender may be held liable for injuries fo
third persons. caused by his unlawful sale of liquor to
an obviously intoxicated person.

December 1970 T.N.T. reported details of this
case of Vesely v. Sager. A state Court of Appeal had
routinely ruled that California, and several other states,
still cling to the archaic English common law which
prohibited injured persons from suing a bartender who
helped cause the drunkenness of the person responsible
for the accident.

The court records reveal that “William Sager own-
ed and operated the Buckhorn Lodge, a roadhouse near
the top of Mount Baldy in San Bernadino County . . .
Beginning about 10 p.m. on April 8, 1968, Sager served
or permitted defendant O'Connell to be served large
quantities of alcoholic beverages. At the time the bever-
ages were served, Sager knew that O’Connell was ‘in-
capable of exercising the same degree of volitional
control over his consumption of intoxicants as the
average reasonable person.” Sager also knew that the
only route leaving the Buckhorn Lodge was a very
steep, winding, and narrow mountain road and that
O’Connell was going to drive down that road. Never-
theless, Sager continued to serve O’Connell alcoholic
drinks past the normal closing time of 2 a.m. until
5:15 a.m. on April 9. After leaving the lodge, O’Connell
drove down the road, veered into the opposite lane,
and struck plaintiff’s vehicle.”

June 24, 1971, the state Supreme Court overruled
previous decisions and sent this case of Vesely v. Sager
back to the local Superior Court to proceed with the
trial on the merits of the evidence available in the case.

To recover for injurics. suffered in a tort (“tortur-
ous wrong’'). the victim must always prove two things:

1. That the wrong-doer had a DUTY not to do the
wrongful act because he could have reasonably fore-
seen it might result in injury to another or because
the act was illegal and might cause injury to a person
protected by the law.

2. That the specific ACT committed was in fact A
CAUSE of the injury suffered by the victim.

In past years, California courts had always said
that the SALE OR SERVICE of liquor was not a cause
of the accident, because the voluntary act of the drink-
er in consuming the beverage had broken the chain of
causation. Now the Supreme Court states that such
earlier court decisions are wrong.

The court ruled a person ‘‘may be liable if his negli-
gence is a substantial factor in causing the injury, and
he is not relieved of liability because of the intervening
act of a . . . (drinker) . . . if such act was reasonably
foreseeable at the time of his negligent conduct.”

... It is clear that the furnishing of an alcoholic
beverage to an intoxicated person may be the proxi-
mate cause of injuries inflicted by that individual upon
a third person. If such furnishing is a proximate cause,
it is so because the consumption, resulting intoxication,
and injury-producing conduct are foreseeable inter-
vening causes or at least the injury-producing conduct
is one of the hazards which makes such furnishing
negligent.”

The California court said that Section 25602 of the
A.B.C. Act, which prohibits selling or giving alcoholic
beverages to obviously intoxicated persons and drunk-
ards, was “‘adopted for the purpose of protecting mem-
bers of the public from injuries to person and damage
to property resulting from the excessive use of intoxi-
cating liquor. Our conclusion concerning the legisla-
tive purpose in adopting section 25602 is compelled by
Business and Professions Code Section 23001, which
states that one of the purposes of the Alcoholic Bever-
age Control Act is to protect the safety of the people
of this state.” -

This recent decision must also mean that ANYONE
(friend, relative, bartender) who violates the law by
giving or selling any alcoholic beverage to a minor or
to an habitual or common drunkard or to an obviously
intoxicated person is liable for the reasonably forsee-
able injuries to other persons. ’

The ruling should eventually exiend to include in-
stances where the statutory law has not been violated.
This would mean that every person who is injured in
person or property by any intoxicated person would
have a right to sue any person who by selling or giving
alcoholic beverages causes the intoxication, in whole
or in part, of the person responsible for the accident.

Everyone finds he has good credit when he starts to
borrow trouble.

If at first you don’t succeed, do it the way she told
you.

Driving is a lot like baseball—it’s the number of
times you get home safely that counts.




To: House Committee Federal and State Affairs

From: Dr. Lorne A. Phillips, Commissioner
SRS/Alcohol and Drug Abuse Services

Date: February 21, 1983
Re: HB 2150

We at SRS/ADAS find little difficulty in supporting the provisions of this
bill that require a licensee to share joint 1iapility for damages caused Dy
niinors or intoxicated persons. It is our belief tinat it is only just that the
responsibility be shared by both parties, and consider this bill a reasonable
deterrent to the abuse and illegal sale of alcohol.

However, aside from the apparent intent of this legislation, we feel that
there are other positive aspects which may be realized with the passage of
this bill.

1. First, we feel that the provisions of HB 2150 could serve as an additional
inhibiting factor for any Tlicensee considering the sale of alcohol to
minors.

2. We also feel that HB 2150 could serve to diminish the further abuse of
alconol by those persons already intoxicated.

3. And finally, we feel that it can serve as an additional safeguard for the
general public which must endure the sometimes fatal repercussions
resulting from serving minors and intoxicated persons.

It is our belief then, that HB 2150 will have a positive impact upon alcohol
abuse and all that it implies. We therefore support passage of HB 2150.
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PEECTIMONY REGARDING HOUSE BILL 2150
BLFCORE HOUZE PEDERAL ANS STATE AFFAIRS COMMITTEE
Y BOB wW. STOREY
RETRESLNTIIG KANZAS BEERR RETAILERS ASSOCIATION

MEMBERS COF THE COMMITTER:

First, [ would like to say to the committee that the
1dea of legislation such as House Bill 2150, commonly referred to
as the "dramshopr" act, has bcen proposed by the legislature over
a iong period of vears.

The idea, or at least the hoped-for result, of a
Aravshen act is5 te prevent the sa}e of alcoholic beverages to
those persons who are intoxicated (whatever that term may refer
to) and minors. House Bill 2150 attempts to place the liability
for any damages c<caused by a minor or intoxicated person to a
third party upon a licensce, retailer, or tavern owner who sells,
gives, or scrves any &lcoholic beverage to that intoxicated
pPerson Or mino..

There ere many legal implications raised by the
pvroposal of House Bill 2150, as there have been in the past by
all proposed dramshop legislation.

First, I would like to point out to the committee that
the bill as written is discriminatory in nature. It defines a
licensee as any retailer licensed under the present Kansas
statutes, or as any licensed private club under the statutes of

the State of Kansas as the party or parties .which would be
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jointly liable with the minouv ot intexicated porson for damages
inflicted to a third party.

The comnitrew should note ot thig wolnt that the first
problem which arises wit: this Coacticular bill s that 1t s
discriminatory in nataur» and hac very grave constiturional
problems. It ateenpis Lo defiae o licensce av the only person
furnishing alconelic keverages to an intexicated person or &
minor who would he liable under the statutes of the State of
Kansas. In other words, there (& no provision in this bill to
impose liability upon any indiv:dual, partnerchip, or corporation
that would serve alccholic beverage to & minor or intoxicated
person, unless that person or that entity was licensed undex
Chapter 41 of the Kansas Statites Annotated. In cother words, a
licensee, retailér, or tavern owner who would violate the terins
of this act could be completely liable to a third party for
damages. However, an individual, let's say at eltherc a house
party or a private partv, wto served alcoholic beverages to &
minor or an intoxicated peor.on would not be liable under this
act-- unless lLe, she, or the entity invclved was a licensee under
the terms of the act. This would not be fair and cqual treatment
under the Constitution of the United States. One class of
individuals or entities would be deemed to be liable under the
act while another class wo:ld be exempt by not being named.

The second exanmple of discrimination and confusion
would be in the instance of a nonprofit club which would be

licensed under Chupter 41 of the Kansas Statutes Annctated, such

as a country club. If +his act refers to all clubs licensed



under Article 26 of Chaptor 41 of the Kansas Statutes Annotated,

1

then this weuld apply to «ll Class A clubs.  These, of course,
are nonprofit corganizations such as\country clubes, Flks, American
Legions, Knights of Cu}umbus, elo. In the casa of a nonproilit
club such as a ceuntry club, it would be very difficult to

determine liability. There is no ownership ol an orgarization

such as this; 1t 1s only a membership cluk which operates as a

s
L

nonprofit organization and is normally regulated by a Foard ol
Directors. It would be o problem to decide who wouid share the
responsibility if the terms of this act were knowingly violated.
There is no known person or entity that owns the c¢lub; therefore,
it would be difficult to jimpose liability upon the organization.
As mentioned abhnve, let.fs take the case of a private

b

party wherein a'gxoup ol individuals is asked to attend o
function. The host or hcstess 1is having the party to lhelp
further business intercsts or for other promotional purposes.
The individual or entity hosting the party is not a licensee
under this act, but knowingly gives alcoholic beverage to a minor
or intoxicated person. This act does not cover that particular
instance. Again in this case it would be discriminatory, since
if the individual or entity were a licensee they could be liable;
but if a private individual or entity were hosting a party no,
liability would be imposed under House Bill 2150.

The next possibility would be in the case of a
charitable event. I am sure that each one of the committee 1is

fully aware that there are many charitable events at which money

is attempted to be raised for good causes, and which events



usually result dn the serving of cocktaris. O, lot's take
another example of o poulitical rally, such as arve popular
throughout our state as in «i! other srates oo rhe union, whers

cecktail parties are thrown for the benciit oi a particular

jo]

candidate or candidares, either by @ group or by an inaividual o
a private home or on premises jeased or donatea tor these
purposes. In either one of thes:z two cases, «ither charitable or
politcal, there is no lichility imposed by House Bill 2150 for an
individuvai or entity serving alcoholic beverug:zs to an
intoxicated person or ¢ a minor, simply because that entit, or
individual does noct hold a license as dictated in Chapter 41 of
the Kansas Statutes Annotated.

Finally, let's discuss the practicability of
enforcement of this proposal if it wers enacled into the statutes
of the State of Kansas.

I would point out to the committcecce that tace act 1s
completely unenforceable for the follcocwing reasons:

First, the bill attempts to impouse liablity upon a
licensee who serves an intoxicated person alcoholic beverages.
There appears to be no definition in the Kansas statutes of an
intoxicated person. Rather, our laws speak of one who 1is
presumed to be under the influence of alcchol as an individual
whose blood alcohol content in his or her body measures more than
.10%. It is interesting to note hiere that the statute doés not
classify this person as intoxicated; it merely states that one is

presumed to be under the influence of alicohol with that

particular content in his or her body. Would then under this act



the definition of an intoxicoted porson be onc who has‘that Level
of alcchol in his c¢r her blcoodstream? Or one whe has been
convicted of being under the influence of alcolinl regardless ol
content? Cr one who has a hicher blood aleohel content than (10%
but who is acquitted of being under the intluence? As you c.an
readily sece, the confusicn would lie in the deoflnition of an
intoxicated person. 1 subrmit to the committee that there 1s no
ready definition which coula be used in a ¢ivil lawsuit to
determine daméges against a licensee, retailer, or tavern ownor
for the benefit of an injured third party.

Let's take a further example wherein a person icaves 2
cluly, as determinted by Chapter 41 of K.S.a., and 13 iuvolved in
an automobile accident wherein a third party is damaged. It 1is
proved that the>person causing the accident has been to the club
and had gquite a few drinks, however, is not for any reason at all
prosecuted or charged with being under the influence ot alcohol.
Yet a lawsuit is brought against the owner of the club for the
reason that the damaged party believes that the party causing the
accident was intoxicated. What proof would then be necessary to
present to a Jjury to try to prove by a preponderance of the
evidence that the licensee did in fact serve an alcoholic
beverage to an intoxicated person? How would the damaged party
go about proving that the individual was in fact intoxicated when
he entered the club, and theilaw was violated by the club serving
alcoholic beverage to the person? Or, how would one go about
submitting proof that the person who entered the club was not

intoxicated at the time, but became intoxicated while in the



club, nnd 1t was not cppareat e the person scrvinsg tae alooholic
heverage that he or ghe war 2 racl dntoxicared?  Or, lec's ask
the guestion,. at wiib poini is tho one aispensing che alcoholic
beverage in a club able to deterpoan: whetheor oo oot one 1
intoxicated and sicuwld not rao served any suriiec oiccholy:

'

liguor? It is at thes poane chal the definis initoxicatoed

o
'r.: -
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becomes very cleoudy under the telrs of the law. Wien a porson
has cornsuned enouqgh alcoholic beverage to ke tow! ord boistercus,
is this a sign of intoxication: Or, lJet'c toke the chise ol a4
at a bar and makes no nolse, Causes o

person who sits guiletly

trouile, and con'inucs to drink at a steady vate. At what poini
in time would this person he considered to bo intoxicated Ly &
person dispensing the alcoholic Leverage?  Fanally, let's taxe
the case where there wre thioc or four individuals sitting at a
table sharing a cominen boveraage, such as a pitchon of beoer, and
the person ordering the same docs Dot appear to be intoxicated.
However, another persc:n sitting at the table may become
intoxicated and is furniched the alooholic beverage by the person
making the purchase. Wouid this then be the rault of the tavern
or the club selling the beverage, or would it be the faultv of the
one ordering the same who apparently is not intoxicated?

2s I believe the committee can readily see, this bill
would be a nightmare to law enforcement officials and would
heavily burden the courts with iawsuits joining as a party
defendant the licensee, retailer, or tavern or club owner. As a
result of this type of lcgislaticn, I believe you also can

readily see that the insurance companies could react in two ways.



One, the insurance premiuams would be so hilgh to one operating a

L

cercal malt beverage utavern 0r one operating a private club that

it would be zlmost prohiibitive to obtain licenses or poermits for
these types of establishments. Surely the insurance premiums
would eat so heavily into the provits {which are not enormous 1in
any event) that tnis would restrict one's right to operate a
private business, with the end result that the bill would result

in restriction of trade in this porticular business axcd.

The next and & very serious problem which would arise
in law enforcement would be how to determine whether or nct a
licensee, retailer, tavern owner, or c<lub owne: has knowingly
sold to a minor.

As the committee is well aware, in this day and age it
is very simple for a minor to obtain legal identification to show
that he or she 1is in fact of legal age. With the older
appearance of many tcenagers in today's sociclty, false
identification is usuaily believable by any retailsr. At one
point we thGught that the reguiring cf colored photos on driver's
licenses encased in plastic would be the answer; however, I think
it is commen knowlcdge that these driver's licenses may be
obtained at any of our universities or at cther locations for
fifteen or twenty dollars, which give readily accessible false
identification to a minor. Further, this bill is attempting to
hold a retailer, tavern owner, or club licensee liable for
damages caused by an individual who has proved to that retailer

that he or she is of age, even though it is by false

identification, since the retailer has absolutely no way to prove



the individual 1s nel ¢ winor. As a matier of fact, 1i the
retailer rofuses service to such ar individual and he or she is
later able to prove thot Le ov she 1o ar adult, then the club
owner is subjected te a lawsult trom that direction for having
refused service to onc who is lawfully entit,oed Lo sucn scrvice.

It 1s a no=-win situation which I do not bhelicove the coumittee

wishes to impose upoen a retailer as providoed tor in tnis act.

Finally, 1f IHoase Biil 2150 were cnacted into low, 1t
would have the effect c¢f filling the court houses with lawsults
for damages, since it presupposes that 1f an alcoholic peveraage
is served to a minor ard that minor is later in an accident, then
the implication would bs great that because ho or she was served
this teverage he or she was the causce of the acclident,

In closing, meimnbers of the committee, 1 do not believe
that you wish to impose =l h@avy burdens which are represented
by House Bill 2150 upon the business coemmuniity ol the state ol
Kansas. I am sure that in your wisdom you will see, as stated
above, that the law 1s discriminatory, completely unenforccable,
and is not the solution to some of the problems that now exist in
our society.

Respectfully submitted,

BOB W. STCORLEY



Kansas Association
of Private Clubs

(913) 357-7642 @ 117 W. 10TH ST. * TOPEKA, KS 66612

February 21, 1983

Mr. Chairman and Members of the Committee. My name is Jack Milligan. I
appear this afternoon in behalf of the Kansas Association of Private Clubs in
opposition to HB 2150.

Our opposition to HB 2150 is predicated on several reasons.

First, this type of legislation is discriminatory. It would place liability
on private clubs, taverns and retail liquor store personnel for the actions of
individuals who consumed their products.

If this sort of rationale is deemed appropriate, then maybe you should also
consider holding automobile dealers liable for selling vehicles to persons who
operate them in an unsafe or reckless manner. Or possibly, you should consider
making the service station attendant liable who sells fuel to a driver who may
or may not seem to be under the influence of alcohol or cereal malt beverage.
Possibly, this same rationale should be applied to the retail store clerk who
sells ammunition to someone who uses the ammunition in an illegal, harmful or
deadly manner. Or, even the party host who permits his or her guest to consume
too much alcoholic beverage.

Secondly, HB 2150 would generate a dramatic if not disastrous jump in liability
insurance premiums for private clubs, taverns and retail liquor stores. Unnecessary
and excessive costs to club, tavern or store proprietors will uitimately generate

much higher food and beverage prices.
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Thirdly, HB 2150 will not solve the problem in our society of alcoholism
or even the problem of ariving under the influence of alcohol. We are convinced
the Legislature took a positive step toward solving the DWI problem a year ago
when you implemented stiff penalties for DWI violations. We are also convinced
the problems of alcoholism will remain a problem to our society until our
school systems provide accurate and effective education aBout alcohol and its
negative effects if consumed in excess.

Fourthly, we believe HB 2150 would make it impossible for a court of law
to determine an accurate or equitable allocation of liability if an individual
stopped for a cocktail or beer in several establishments before causing damage
to persons or property. Consider the individual who stopped in a tavern where
he or she consumed 3.2% cereal malt beverage, later a private club or two where
he or she consumed alcoholic liquor, a retail liquor store where he or she consumed
even more alcoholic liquor, and finally stopped by a friend's party where he or
she consumed even more alcoholic liquor and possibly even drugs, which further
impaired the driver's ability to operate a motor vehicle. Needless to say,

a situation of this nature could get incredibly complex and virtually impossible
to litigate.

Fifthly, we believe its unfair and unrealistic to expect anyone working in
a tavern, club or retail liquor store to determine just when a patron may be
approaching the point of intoxication. I am confident we have all witnessed an
individual who could consume large amounts of alcoholic beverages and appear to

be totally unaffected even though the individual is well past the point of

intoxication.



Finally, legislation comparable to HB 2150 represents less than a mandate
for national public policy.

According to the figures obtained from the United States Brewers Association,
there are 29 states and the District of Columbia that do not have any form of
"dram law". Nine states have repealed their dram laws in the past ten years. And,
only four or five have full dram laws where the establishment owner, employees
and even private party hosts aré liable for their patrons or guests.

The state of California presents an interesting study in the unworkability

of dram laws. A California Supreme Court decision imposed a dram law on the
food and beverage establishments that ultimately caused liability insurance
premiums to skyrocket to $30,000 - $40,000 per year. This appears reminiscent
of four or five years ago, when the Kansas Legislature was attempting to control
runaway medical malpractice insurance premiums.

Eventually, the California Legislature moved to repeal their state's dram
law when it was deemed to be applicable for citizens who wished to invite his
or her friends to social gatherings where alcoholic beverages would be consumed.

It should be noted several of the approximate 15 states that have some
form of dram liability law only apply to products sold or service granted to
habitual drunkards or the visably intoxicated. It should also be noted two
states had to subsequently pass legislation to protect food and beverage
establishment proprietors in cases where they refused to serve someone because
they appeared intoxicated. Needless to say, this presents a Catch 22 for the
food and beverage business.

Thank you for the opportunity to appear this afternoon. I will be happy

to address any questions the committee might have.
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WRITTEN COMMENTS OF THE KANSAS RETAIL LIQUOR

TO:

FROM:

DEALERS

House Federal and State Affairs Committee

T. L. Green, Kansasg Retail Liquor Dealers

Association

HB 2150

DATE: February 21, 1983

House Bill No. 2150 seeks to create liability
of the retail licensee who sells any liquor to a
minor or intoxicated  person, which  person
subsequently causes "damage." The bill further
reguires each licensee to maintain 1liability
insurance o¢r post a bond in order to insure
against the liability created by the bill. The
Kansas Retail Liguor Dealers Association opposes
HB 2150.

The Kansas Retail Liquor Dealers Association
has always been concerned with the problems of
alcohol and alcoholism. The Retail Liquor Dealers
Association encourage theilr customers to consume
their products only in moderation. The
Association supports the many programs of
education and treatment and believe this is the
prcper approach to dealing with alcohol related
problems. Any act which seeks to create liability
upon a particular class of small businessmen 1is
not in the best interest of the state or those
individuals subjected to the liability.

There are several particular problems with
the language used in HB 2150. The first problem
is that there is no requirement that the sale of

s



alcohol to a minor or intoxicated person be the
probable cause of the damage done by those
individuals. Particularly as 1t relates to a
minor, the language cf the bill creates liability
of the licensee whether the minor has consumed any
alcohol or not.

Inother problem with the language of the bill
is the definition of an intoxicated person. As
the members of the committee are well aware, it is
extremely difficult at times to ascertain whether
an individual is intoxicated or not. The Kansas
Retail Liquor Dealer frequently will not sell to
an individual who is obviously "stumbling drunk.”
In order for the liability to be created under
this bill it will be necessary for a court to
establish a definition of an intoxicated person
and reguir proof that the person was sO
intoxicated at the time of acquiring the alcohol
from a particular retailer.

Another scvere legal problem with the statute
is the creation of joint and several liabilty upon
the licensee with the individual causing the

damage. The State of Kansas in 1973 -enacted a
comparative negligent statute which eliminated the
joint and several 1liability concept. To create

joint and several liability in this context is to
create a special exception to the comparative
negligence statute. Conceivably under the
language of HB 2150 an individual could buy a
bottle of whiskey from a retail liguor dealer,
consume that bottle of whiskey then get in his car
and have an accident causing several hundred
thousand dollars in damage. If the individual was
impecuniocus this bill would make the retailer
liable for +the full amount of damages without
recourse against the individual who consumed the
alcohol and caused the accident.

Another serious problem with HB 2150 is the
liability insurance burden it would create on all
licensees. Many of this committee will not recall
the "prcducts liability crisis.” However, because
this bill creates a new area of liability in which
insurance companies have no experience upon which
to base their exposure the initial premiums of
retail licensee are likely to be extremely high.
In fact there is a strong probability that
acguiring liability insurance would be
prohibitive, as was the case with products
liability coverage.
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Another problem with this bill is the broad
range of liability that is created. Not only does
this create liability for automobile accidents and
injuries but 1t would create other forms of
liability such as an individual getting drunk and
beating somebody up or unintentionally setting
fire to a home or hotel, as examples.

In summary the Kansas Retail Liguor Dealers
Association feels that the ©best approach to
dealing with alcohol and alcohol problems is
through education and treatment. To create
special liability on that group of small
businessmen which the state has allowed to
merchandise alcohol will not significantly aid the
state in dealing with alcohol or alcohol problems.
what it will do is create a financial burden upon
an industry already beleaguered financially. The
Kansas Retail Liquor Dealers Association would
request that you report HB 2150 unfaverably.

Respectfully submitted,

=D e

T. L. Green
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MEMORANDUM

TO: Honorable Neil Whitaker, Chairman
House Federal and State Affairs Committee

FROM: THOMAS J. KENNEDY, Director, ABC Division
RE: House Bill 2150

DATE: February 21, 1983

PURPOSE

House Bill 2150, as introduced, is an act concerning
alcoholic beverages; imposing liability on certain licensees
for damages resulting from injury caused by certain minors
and intoxicated persons.

PERSPECTIVE

This act would place joint and several liability on
any retail licensee, (retail liquor store licensee, cereal
malt beverage retailer, or private club licensee) and any minor
or intoxicated person, to whom the retailer had sold, given
or served any alcoholic beverage for any damages caused by
the minor or intoxicated person.

"Alcoholic beverage'" means alcoholic liguor as defined
by K.S.A. 41-102 and amendments thereto or cereal malt
beverage as defined by K.S.A. 41-2701 and amendments thereto.

Each licensee would be required to furnish proof to
the director of alcoholic beverage control, proof of the existence
of liability insurance coverage or post with the director a bond,
in an amount determined by the director to be necessary to insure
the financial responsibility of the licensee for any liability
incurred under this act.

Failure to maintain insurance coverage, or post bond in
the amount required by the director, shall be grounds for suspension
or revocation of a licensee's license to sell alcoholic liquor
or cereal malt beverage.

COMMENTS AND/OR RECOMMENDATIONS

1. Recommend that the bill be amended to provide that
city or county officials verify that cereal malt beverage retailers
have liability insurance coverage or a bond, in an amount
determined by the city or county, as appropriate, to insure the
financial responsibility of the retailer for any liability
incurred under this act. The reason for this recommendation is
that cities and/or counties license cereal malt beverage outlets
and the director of alcoholic beverage control is not involved
in the licensing of these 5,000 plus retailers.
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HB 2150
February 21, 1983

2. Recommend that a statutory formula be provided
to the director of alcoholic beverage control as well as city
and county officials for determining the amount of the bond
required for a licensee, if proof of liability insurance
cannot be provided.

3. The director of alcoholic beverage control is
neither a proponent nor an opponent of this legislation.
Respectfully submitted,

g '// p .
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Alcoholic Beverage COntrol Division
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