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MINUTES OF THE __HOUSE  COMMITTEE ON __ JUDICIARY
Thehuwﬁngumscdhdtoonkrby Representative Bob 5£;imm at
_3:30 & /p.m. on January 26 1983 in room 226=8 _ of the Capitol.

All members were present except:

Representative Mike Peterson was excused.

Committee staff present:

Mark Burghart, Legislative Research Department
Mike Heim, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes Office
Nedra Spingler, Secretary

Conferees appearing before the committee:

Representative Wanda Fuller

Barbara Reinert, Women's Political Caucus

Bonnie Buchele, Women's Political Caucus, Consultant for Menninger Founda-
tion

Michael Kaye, Professor of Law, Washburn University School of Law, Member
of American Civil Liberties Union

Anna Luhman, Rape Prevention Center, Hays

Susie Sanders, Wichita Area Rape Center

David Gottlieb, Professor of Law, University of Kansas School of Law

Mike Padilla, Detective, Topeka Police Department

HB 2008 - An act relating to certain sex offenses.

The Chairman called attention to a change in the agenda for January 27,
stating that the hearing on HB 2008 and HB 2009 would be continued on that
day, and final action on the bills would be taken February 3.

Representative Wanda Fuller offered an amendment to HB 2008 (Attachment
No.l) which would eliminate provisions for spousal immunity for adults
from rape and sodomy charges. It does not cover spouses under 16 years
of age. She said rape was an act of violence and not one of sex desire,
and domestic rape is closely related to domestic violence. Although few
statistics are available, a California study conducted of 375 women showed
37% had been raped by their husbands. These women believe there is no
difference in being raped by one's husband or by a stranger. Representa-
tive Fuller noted that women cannot obtain help unless they leave their
husbands. She requested the Committee to consider alternatives for as-
sistance before the woman is forced to leave the home.

A member questioned if prosecuting a husband for a Class B felony would
save the marriage. Representative Fuller believed, if anything was left
of the marriage, the judge could put the husband on probation. 1In her o-
pinion, creating a separate class of rape that occurs within marriage
would be a better alternative than present law. Filing for separation,
which would put the husband on notice, was not the only solution as this
would not affect his behavior later on. She had no figures on the number
of prosecutions obtained in states that have eliminated spousal immunity.

Barbara Reinert, representing the Women's Political Caucus, gave a state-
ment for that organization in support of the bill (Attachment No.2). She
said her group recommends that the bill be given the opportunity to work
or that different means of dealing with domestic violence be found before
spousal immunity is totally lifted.

Bonnie Buchele, Women's Political Caucus and Consultant on sexual assault
at the Menninger Foundation, gave a statement supporting HB 2008 and ad-
# dressing the issue of male rape. 1In her opinion, ideally, there should
be no spousal immunity because rape is never justified under any circum-
stances, but the bill is a step in the right direction, and her group
supports it as drafted. 1In regard to the suggested amendment, Ms. Buchele
said she did not want to lose the bill because of the amendment. In regard
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to charging the husband with battery instead of rape, Ms. Buchele said
rape victims are upset and insulted when prosecutors emncourage them to ac-
cept a plea of attempted rape. She believed the same would be true of a
battery charge. A member pointed out the difficulty prosecutors would
have in getting convictions if spousal immunity was lifted.

Michael Kaye, Professor of Law, Washburn University School of Law, and a
member of the American Civil Liberties Union, spoke in support of the sug-
gested amendment to HB 2008. Spousal immunity is contrary to beliefs of
the ACLU regarding due process and equal rights. New Jersey, Oregon, and
Nebraska have eliminated spousal immunity, and there has been no flood of
litigation because of this. The law should focus on the harm caused re-
gardless of the relationship, and family harmony and freedom to choose sex-
ual partners should be protected. 1In regard to statistics, Professor Kaye
said it has been estimated that 400,000 of 2 million battered women in the
United States have been raped in the home. He did not believe a prediction
of the number of cases that could be prosecuted under provisions of the a-
mendment could be made. A member pointed out that laws should not be en-
acted that cannot be enforced. Professor Kaye did not believe a battery
charge would assist in bringing spouses to justice.

Attachment No.4 is a statement from Rose Arnhold, Professor of Sociology,
Fort Hays State University, who was unable to attend this hearing.

Anna Luhman, Rape Prevention Center, Hays, said she and Rose Armnhold work
together in the rape center and counsel on marital rape and battery. These
numbers are increasing, and victims come from all walks of life. There is
no difference if a woman is raped within marriage or by a friend or stranger.
She noted the problems women have in finding legal recourse before they are
forced to leave the marriage or the marriage is dissolved. They feel they
have no place to go and something should be done to correct the situation
rather than to dissolve the marriage completely. Ms. Luhman pointed out
that children who are raised in situations of perpetual rape and battery
structure their own marriages on this example. She noted the difficulty
women have in getting law enforcement and attormeys to prosecute as they

do not want to get involved with domestic situations. If prosecutors fail
to carry out complaint charges,a wife should be able to go to another at-
torney. A member noted the difficulty prosecutors have with wives who want
charges dropped after affidavits are obtained and pointed out that prose-
cutors are reluctant to take these cases because they are not simple cases
when a spouse is charged with a crime.

Susie Sanders, representing the Wichita Area Rape Center, said her group
supports HB 2008 and believes important points made during the interim hear-
ings had been included in the bill. She did not oppose the suggested amend-
ment but questioned if Kansas was ready for it. She said there had been 64
rapes in the Wichita area which did not include marital rape.

David Gottlieb, Professor of Law, University of Kansas, said he was repre-
senting himself only and furnished a statement_(Attachment No.5). He sug-
gested an intermediate approach between the bill and the amendment that would
answer objections to complete elimination of spousal immunity. Iowa and
Alaska have criminal rape laws that cover rapes that cause serious physical
injury, abuse, or if a weapon has been used. Mr. Gottlieb will furmish pros-
ecution figures from the 10 states that have eliminated spousal immunity.

He supports the suggested amendment.

Detective Mike Padilla, Topeka Police Department, said he is assigned to the
Crimes Against Persons Unit and conducts investigations on marital rape.

HB 2008 is an improvement over present law in areas of proving resistance
and insertion of objects, and the Department supports it. Regarding proving
the element of fear, Mr. Padillo said when fear is present by any means, the
victim has no problem in communicating that fear to him which he can give

to the jury. He estimated there might be 18 reported rapes per month in To-
peka. Mr. Padillo was asked his personal opinion on eliminating spousal im-
munity. As a representative of a law enforcement agency, he chose to remain
‘'mute on the question.

The meeting was adjourned at 5:10 p.m. 2 2
Page of
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with a child, indecent liberties with a ward, criminal sodomy,
aggravated sodomy, er lewd and lascivious behavior or sexual
battery, as defined in this artiele code.

3) “Woman” meuns any femnale human being:

Sec. 2. K.5.A.21-3502 is hereby amended to read as follows:
21-3502. (1) Rape is Hie act of sexual intercourse commitited by a
man with & weman not his wife; and without her eonsent when

comntitted sexual intercourse with a person seho—is—nol-ones - K
0056 wpssg-aad who does not consent to the sexual intercourse, under

any of the following circumstances:

(a) When a women’s resistanee the victim is overcome by
force or fear; o

(b) when the weman victim is unconscious or physically
powerless to resist; of;

(¢) when the weman victim is incapable of giving her consent
because of mental deficiency or disease, which condition was
known by the mean offender or was reasonably apparent to him
the offender; or

(d) when the woeman's resistenee is prevented by victim is
incapuble of giving consent because of the effect of any alcoholic
liquor, narcotic, drug or other substance administered to the
woman victim by the man offender, or by another for the purpese
of preventing the weman's resistanee person with the offender’s
knowledge, unless the weman victim voluntarily consumes or
allows the administration of the substance with knowledge of its
nature.

(2) Rape is a class B felony.

Sec. 3. K.5.A.21-3503 is hereby amended to read as follows:
21-3503. (1) Indecent liberties with a child is engaging in either
of the following acts with a child under the age of sixteen (16)
yeurs who is not the speuse of the offender who is not one’s
spouse and who is under 16 years of age:

(a) The aet of Sexual intercourse; or

(b) any lewd fondling or touching of the person of either the
child or the offender, done or submitted to with the intent to

(3)
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arouse or to satisfy the sexual desires of either the child or the
offender or both.

(2) Indecent liberties with a child is a class C felony.

Sec. 4. K.S.A.21-3504 is hereby amended to read as follows:
21-3504. (1) Indecent liberties with a ward is either of the
following aets when committed with a ehild under the age of
sixteen (16) yeurs the commission of indecent liberties with a
child, as defined in K.S.A. 21-3503 and amendments thereto, by
any guardian, proprietor or employee of any foster home, or-
phanage; ar other public or private institution for the care and
custody of minor children, to whase charge sueh the child has
been committed or entrusted by any court, probation officer,
department of social and rehabilitation services or other agency
acting under color of law+

)  Any lewd fondling or touching of the persen of either the
child or the offender; done or submitted to with the intent to
offender or both.

(2) Indecent liberties with a ward is a class B felony.

Sec. 5. K.S.A.21-3505 is hereby amended to read as follows:
21-3505. (1) Criminal sodomy is eral er anal copulation sodomy
between persons who are net husband and wife or consenting
adault members of the eppesite same sex; or between a person
and an animal; er coitus with an animal: Any penetration; how-

(2) Criminal sodomy is a class B misdemeanor.

Sec. 6. K.S.A.21-3506 is hereby amended to read as follows:
21-3506. Aggravated sodomy is sodenty eommitted:

(o) With foree or threat of force; or where bodily harm iy

) With a ehild under the age of sixteen 16) years:

(a) Sodomy with a child who is not one’s spouse and who is
under 16 years of age;

(b) causing a child under 16 years of age to engage in sodomy
with an gnimal;

(c) sodomy with a person wwhe—is—not-onssspouse—aud-who
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ATTACHMENT # 2

KWPC

KANSAS WOMEN'S POLITICAL CAUCUS

Regarding HB 2008 and b 2009 January 26,1983
Chairman Frey and memberc of tie Judiciary Committee:

i1 am Darbara Reinert, lobbyist for the Hanesas lVWomen's
Folitical laucus.

a2 one 0f the conferees privileged to hear and study all

tne testimony vresented last August to the Interim Studies

W

opecial Committee on Judiciary, I want to re-affirm my
srzanizations' support of the Lommittee recommnendations as
incorporated in House Bills 2008 and 2009,

L'11 not repeat every point of our concurrence but speak

only to the problem of marital rape.

we see tnis form of brutality as a part of tue greater

problem of domestic wviclence, we fervantly wish that this

whole area of human beénovior would be addressed by this
legislature,

However, this bill drals with rane ac a violent crime,

with criminal penalties, and no mention made of diversion,
offender trezstment or rehabilitation. Consecuently, We believe
that we should work first for the protection of those women
wno have made a definable step toward ending marital relationshipe,
Ag political creatures, Cauvucus members have learned to
appreciate the incremental approach to achievement of our
goals. co, we'd liwe to see part{j} wection 1; put into

use and wWorking,before taking the next step of totally lifting
spousal imuunity or finaing support for some centirely different
approachn to dezling with acts of viclence within the family.

tnank you for your attention. I would like you to listen to
o e

1

our obher conferee, who will upeak on other points of our

4

concern; oonnie bucheleﬁ

POST OFFICE BOX 2451 TOPEKA, KANSAS 66601
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Testimony of Bonnie J. Buchele on behalf of the Kansas
Women's Political Caucus to the House Judiciary Committee,

January 26, 1983 — Re: House Bill #2008
ATTACHMENT # 3

Chairman Frey and Members of the Committee:

My name is Bonnie Buchele. I am here on behalf of the Kansas
Women's Political Caucus to state our general support for House Bill
#2008.

I have been asked to speak to the Committee because of my
professional interest and experience in the area of sexual assault. 1
am the Consultant on Sexual Assault at The Menninger Foundation where
I am a member of the Adult Outpatient Department. My educational back-
ground is that I have a Master's Degree in Counseling from the University
of Kansas, and with a lTittle luck, I will receive my Ph.D. in Counseling
Psychology from the University of Kansas in May. During the course of
my studies, I have written and researched sexual assault and am
familiar with most of the current literature and thinking on the
subject. During the last ten years as a counselor and treator, I have
seen over 150 rape victims and have trained volunteer rape counselors
for Topekans Against Crime in the City of Topeka. I also serve as
their professional consultant.

In my opinion, desexing the law is a proper step. Within
the last two years verified accounts of males raped by females have
begun to appear in the literature. Although these accounts are few,
some tentative conclusions can be drawn: It appears that male rape
victims experience essentially the same psychological trauma that females

do. Initial indications are that sexual impotence is often part of



.

the aftermath. The sexual dysfunction is probably related to the male
rape victim's revulsion at the fact that he was able to obtain an
erection during the assault itself. The common belief that men are
incapable of obtaining or maintaining erection while experiencing
overwhelming fear, such as under threat of castration or death if they
do not perform sexually is not true. In fact, getting an erection as
part of a fear response is not unusual. I have enclosed a newspaper
article related to this topic for your reading. I have also listed
several articles that pertain to the rape of males by females in my
handouts.

My second specific comment has to do with penalties: It
seems inconsistent to me that the crime of indecent liberties with a
child (not a relative) is a Class C felony; the crime of indecent
liberties with a ward is a Class B felony; and the crime of aggravated
incest (which is incest between parent and child) is only a Class D
felony. In other words, you can rape your own child and receive a less
severe penalty than if you go next door and rape the neighbor's child.
We are becoming aware in the mental health community that incest can
potentially cause more severe damage than sexual assault because the
violation of a trusting relationship is involved in incest. Therefore,
based on my knowledge of the comparative psychological trauma involved,
I want to raise the question, why is there a lesser penalty for the
crime of incest? It may very well be that there is a good rationale
for setting it up in this way--one of which I am unaware--but I did

want to raise the question.
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My third comment is that in our opinion, the penalty for
prostitution and the penalty for patronizing a prostitute should be
the same. In the current law prostitution is a Class B misdemeanor
and patronizing a prostitute is a Class C misdemeanor. An accessory
to a crime is held liable to the same extent as the perpetrator of a
crime. Patronization of a prostitute would seem to be acting as an
accessory to the crime of prostitution. Therefore, it would seem
that patronization of a prostitute and prostitution should be punishable
at the same Tevel.

The brevity of my statement should not be construed as a lack
of strong support and commitment to the passage of this bill. The
Women's Political Caucus and I personally stand ready and willing to

answer any questions about this matter that you might have.
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My oname 78 Pose Mande Annholfd and T wounld fLike to thanl: Representative
FuPlen fon alPoning me this opportunity to testigy on the .issue of
Anterspousal Lol ty.

I am an Associate Thofessen §§ Sociology at Fort Hays Undversilty and iny area
of specitlization 45 Fanlly and Domestic Relations. In additicn, T am

the Dinector of the Hays Nape Prevention and Support group . In the Last

too yeans the Tape Suppont ghoup has been forced to widen Ats scope awd to
offen assistance and Auppont to physdcally abused women as well as hape

vieting hecawse thene (3 no othen agency or organization *o address thein needs.

As a prelessdonal sociologist 1 am interested .in the strtistical daia
neganding domestio violence and the institutional response to e problen.

As Dinector of the Mape Prevention and Suppornt Group T am conlonted with

the same f{asuch oa a personct, on-Lfo-cne Level, T& is from boih

perspentives, proiessional wnd personal, that T offer the
Sofloring obsenvations.

tiaden most clvoumy*annes fio !
on another, tie ivfune! panty (8 allomed to obfain fega’ ne'ness §ron the
wensen dho eaused Fhe infurc. 7O T tiere physleally altacked hroa strangen

A aousfn 9t 2 noiclhens T ocow”! swe him or hen for damajes. TL T mere haned

U

I conld Pitesise seoh Pa-al redress even though my chances cf bedng heand

an’ belieove! ould he s2immen dup to the Ldeofogdies aboit rcomen whieh fave
hoon emahnined {n e Pan of hape.

venfoan La L8 one persor Lnliets inl oy
]

Hoguen, &4 T wers wansiod ad my hishand intentionally inflicte dnfury on
4 el

me T eoul”d not initicte s action fon clul’ damages against him ‘on his

Aotiuity Reamnse Fa Ymsay e doatnine of inferapousal {mmunditi (s recegnized.
This Aoctaine of intewsponsa? Camurifiy in essence grants a sponse Lmmundty

Srmm the forae of *he Paw, T4 48 a vwromise that tne Law will Lool: the
othen car ia the cvent a wije ot,as {3 mone commonly the sase, o wsband
beats an napos hix vife.

Tho onicirs of *his Joo*nine of interspousal {mmunity ase direct?y thaceable
to the eanly commen far aotion 0f the unity of husband and 1ije. Since a

lusband add «wide wene viewed (in Pa as MNE person, a sudt in which one

brought charges against the othen would have been a sult by one person

agiinst himsel !, Tatemspouscl immunity was a natural consequence of the

in merniage the ‘e become one” reasoning.

1¢ s important to reconnize that with the passage of the Mawnied "omen's
Property Acts the hushand and mife were no Longer one person in the eges of
the 2an. Taterapousa’ iorvuiitg shollPA have disaprearned viith the "one
verson” assumption but, interestingly enough, Lt did not. Tustead a

ner rationdle mas devnfone *o maintain the rufe of interspousal immuilty.
The new justification went something Like this: Vusbands and vives must
no* ke al’omed to hning Auit conipst one anothen becanse *o do such moeuld
disnupt domestic veace anl hawmony, A husband was thes aflowe” to beat his
md fe into a state of imconsciousness, inflict pewmanent physical ant pajehe-
Poadeal Hdamage,  Lisdiowrement and suffening but the Law dénied hen the
night to sae ton hushand hee~nse such a suit could destroy the peace nf fhat
home,



The idea was never ententained that to necognize both the husband's
and wide's integrity before the Law could contribute to a new Level of
undenstanding and perhaps stability in the relationship.

Some states now permit suits between hushands and wives who intentionally
hanm the othen. The Logic suppornting such proghessive Legisfation 4s as
follows: In instances where the maviage has reached a stage in which a
spouse intentionally .inflicts damage on the other very Little domestic
thanquility nemains to be preserved; the conclusion is that a healthy
marnital nelationship does not at that time exist. A nealistic assessment

of the siguation infonms the Law in these states rathern than a wishful image
of the family.

One individual wifth whom 1 have worked extensively neports that she was

advised thene was Little she could do about repeated instances of physical
abuse by her husband. Conditions continued to deteriorate untif he nraped hen.
She nelated to me that it took hen tow days to nrecover from the shock of the
incident. When she could {inally assess Khe siduation, she took hen

child, walhed out of the home and filfed for divorce. She obfained a restraining
ornden to insuwre hen safty and even that did not protect her as fwo weehs

prion to the final decnee he attempted to nape her again. She has grown in
self-aongidence and self-esteem and now reponts that hern fear has diminished
because) at & deep Level, she hnows that in hen single state the Law recognizes hern rights
while in the mwwnied state Lt did nof.

Like most battered wives 1 encountenr,this one did not want a divorce.
She would Like to have had a fLever to equalize the nelationship, to obtain
the Law's support to make him hesponsible fon his behavion, to encowrage him
to Aeek counseling. As Long as this state recognizes interspousal immunity
rand theats the family Like a private sphere untouchable by the Law, the :
divonces will continue because the only two alternatives that will rematn
are: L.Live in a situation with escalating violence on 2.tenminate the
nelationship so0 the Law will give you protection.

Kansans need to nethink thein attitude on intenspousal immunity because
by maintaining it, unfortunate consequences resulf. -

12Finst and fonemost, At offerns panties immunity from the Law---it 48 4n

. this nespect a License to hit, to sexually assaull and to infure. IL is

“a nestrnicted License to be suwre, restrnicted to infuning only that party
that Least Likely axpects such treatment and is Least well-equipped to deal
with £t, the spouse. '

2. Maintaining interspousal immunity has the effect of emmaxapix encouraging
the nocky manital relationhip o hit nock bottem. By allowing a husband to
assault his wife without being answerable to anyone operates to insure

the marnital nelationskip fo deteridate unftil it (s Duvepairnable.

3.14 women could baing civil charges agdinst the assaultive husband, 4§
women were ghanted this Legal integnity, males would be fLess Likely Lo
engage in repeated episodes of such behavion. T§ the husband were forced
fo engage in the nathen sobering thought that socity does not approve, noi
will it ignone, such hehavion, the reddmx relationship might be salvaged.
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ATTACHMENT # 5

STATEMENT OF DAVID J. GOTTLIEB,
ASSOCIATE PROFESSOR,

UNIVERSITY OF KANSAS SCHOOL OF LAW

before the
Committee on the Judiciary
of the House of Representatives
concerning

House Bill 2008

January 26, 1983



Representative Frey, members of the Committee. I wish to thank you
for providing me with this opportunity to appear before the Committee to
testify on House Bill 2008, the proposed amendments to the Kansas sex
offense laws.

I am an Associate Professor at the University of Kansas School of
Law. I am completing my fourth year of teaching at the University in the
areas of criminal law and prccedure. Last year I had the privilege of
serving in the initial phase of the Governor's Task Force on Domestic
Violence, and I am presently engaged in writing an article on the legal
system's response to the problem of spouse abuse. I am not here today
as the representative of the Task Force or any other organization, but as a
lawyer, husband and father concerned with. the problems of domestic violence.

In particular, I'm here to urge that the current form of the bill
be amended to prohibit a serious and brutal form of ﬁiolent crime--rape
within marriage. As you know, at present, it is legal in Kansas to rape
or sodomize your spouse. The current form of House Bill 2008 would
amend the present state of the law by eliminating the rape privilege
when spouses are separated. I applaud the Committee for taking this long-
needed step. However, I believe we can do even better. I urge this Committee
to eliminate the exemption altogether, or at the very least, to criminalize
spousal rape when it is accompanied by other physical injury, when a weapén

is used, or when the abusing spouse is aided by another.



It is important to recognize what the current exemption means. While
people may understand that the rape exemption allows forced sex where a
wife pleads a headache but is verbally coerced into sexual intercourse'with
her husband, the exemption also applies to far more grotesque conduct. Under
the marital exemption if a husband comes home from a poker game with four
friends, invites them into his home, and allows them to watch while he
forces his wife to have sex, he is not guilty of rape. If he points a gun
at his wife's head and forces her to have sex he may be guilty of assault,
but he is not guilty of rape. If he beats her senseless and then engages
in forcible intercourse, he may be guilty of battery, but he is not guilty
of rape.

While no one knows for certain how serious thé problem of spousal
rape really is, in the past year, two studies have been published which

attempt to measure the prevalence of spousal rape. One study, recently

published as a book called Rape in Marriage,1 involved a random sample of
married or formerly married women in San Francisco. The study questioned
women on how upset they were by instances of spousal rape. On the whole,
the women reported husband-rape as a traumatic experience, particularly
when the rape was committed in connection with other physical abuse.2 The
study also confirmed that marital rape occurs with surprising frequency.3

A second study, published in Crime and Delinquency,4 sampled clients

of a New England family planning agency. The article reported incidents
of rape coupled with truly gross abuse. The report concluded that many of
the acts were not sex acts as much as acts of reve_nge'.5

What these studies seem to show is that both qualitatively and

quantitatively, rape in marriage is a serious problem. It is often




committed out of revenge and results in serious physical abuse. It
occurs more frequently than we would like to admit.

The arguments which have been made in favor of retaining the exemption
are, to my mind, unconvincing. One claim, made in other states, is that
the exemption is necessary to preserve marital harmony. The argument is
weak for two reasons. First, it assumes there's harmony left to preserve
in a situation where this kind of behaviior occurs. Mcreover, the fact
is we alfeady allow "disruption" of the family unit by assault and battery
prosecutions.

Next we come to the claim that if the rape exemption is ended, we'll
be deluged by a flood of false or trivial claims of marital rape. So far,
the evidence from those states which have abolished the rape exemption seems
to show that this isn't a real problem. Rape prosecutions are traumatic
and embarassing for victims. ©Not only are wives not rushing to file charges,
prosecutors are cautious in filing cases. In fact, prosecutions are
infreqdent, and usually occur where rape is accompanied by serious abuse,6
or the parties are separated.7

Another argument advanced by supporters of the exemption is that spousal
rape shouldn't be criminalized because it will be difficult te piove.

While this may be true, to say that prosecutions may be difficult is not

a reasonable ground to forbid them. Many types of white collar crime——

such as complex mail fraud--may be difficult to prove, yet no one argues

for decriminalizing fraud. Moreover, there are certain recurring situatioms
-=-such as rape accompanied by gross physical abuse--where prosecutions of

cohabiting spouses have occurred with success.



If the Committee is concerned about problems in prosecuting spousal
rape cases, I urge it to adopt an amendment which provides for criminal
penalties for at least the most gruesome and easily proven acts of marital
rape. For example, in Iowa, husbands are guilty of rape if aided and
abetted by another, if serious physical injury is committéd, or if a
weapon is used. In Alaska, a cohabiting husband can be charged with rape
if, in addition to the rape, he causes physical injury. Copies of the
Alaska and Iowa statutes we annexed to this statement.

Without question, the Committee's proposal to allow prosecutions
when the couple is separated is an important improvement over the present
statute. Regrettably, however, this revision will almost certainly leave
the vast majority of spousal rapes legal. While the results of the two
studies I've cited support the Interim Committee's view that wife rape is
particularly likely to occur when 'marital discord is evident," the studies
supply no support for an argument that most wife rapes occur when the parties

are separated. Thus, the study in Rape in Marriage reported that in 8%

of the cases, the first act of rape occurred after the parties were
9
separated.

The Governor's Task Force on Domestic Violence recommended that the
husband's exemption to rape be eliminated in toto. Such a step was
recently taken in Nebraska, and is in place in about 10 other states.

I urge this Committee to consider an amendment which adopts the Task Force

recommendation.
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absolute exemption for the abduction of a
minor by his parent under former AS
11.15.260. Crump v. State, Sup. Ct. Op.
No. 2309 (File No. 4546), 625 P.2d 857
(1981).

=L'Exemption. — The new criminal code,
which states that it is an affirmative
defense that defendant was a relative of
the victim, provides for a bruader exemp-
ton from the kidnapping statute than the
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Article 4. Sexual Offenses.

" §10. Sexual assault in the first degree
440, Sexual abuse of a minor

£1 0.

exclusion of the public from trial during
testimony by a young victim of a sexual
offense, see AS 12.45.048.

“‘Croes references. — For provisions
authorizing the videotaping of testimony
By young victims of sexual offenses, see AS
12.46.047. For provisions authorizing the

- Gec. 11.41.410. Sexual assault in the first degree. (a) A person
commits the crime of sexual assault in the first degree if,
" . {1) being any age, he engages in sexual penetration with another
" person without consent of that person;
- (2) being any age, he attempts to engage in sexual penetration with
another person without consent of that person and causes serious
ysical injury to that person;
~(3) being 16 years of age or older, he engages in sexual penetration
, - with another person under 13 years of age or aids, induces, causes or
5" opcourages a person under 13 years of age to engage in sexual
5 petration with another person; or
" (4) being 18 years of age or older, he engages in sexual penetration
with another person who is under 18 years of age and who
~(A) is entrusted to his care by authority of law; or
“(B) is his son or daughter, whether adopted, iliegitimate, or
‘gtepchild.
- ¥ (b) Sexual assault in the first degree is an unclassified felony and is
- nishable as provided in AS 12.55. (§ 3 ch 166 SLA 1978; am § 8 ch
102 SLA 1980; am § 6 ch 143 SLA 1982)
per
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(Effective January 1, 1980)

§ 11.41.420 § 11414y

Impotency as defense to charge of rape, Liability of parent or person .
26 ALR 772 parentis for rape of minor child, 19 -Li.;
Competency of prosecutrix as witness in  460.
prosecution for rape of feebleminded 75 C.J.S., Rape, 85 11019, 3519 g5
female, 26 ALR 1502; 148 ALR 1153.

Sec. 11.41.420. Sexual assault in the second degree. (a) A pen,.
commits the crime of sexual assault in the second degree if he o .
another person to engage in sexual contact by the express or jr, ..
threat of imminent death, imminent physical injury, or immo..
kidnapping to be inflicted on anyone or by causing physical injury g: .
person, regardless of whether the victim resists. )

(b) Sexual assault in the second degree is a class B felony. (§ 3¢ -,
SLA 1978) =

For cases construing former crime of
rape, see note to AS 11.41.410.

"Sec. 11.41.430. Sexual assault in the third degree. (a) A ree
commits the crime of sexual assault in the third degree if he en-..
in sexual penetration with a person who he knows e

(1) is suffering from a mental disorder or defect which rend;~
incapable of appraising the nature of the conduct under cireumses -
in which a person who is capable of appraising the nature of the .
would not engage in sexual penetration; or

(2) is incapacitated.

(b) Sexual assault in the third degree is a class C felony. (§ 3. -
SLA 1978) o

For cases construing former crime of
rape, see AS 11.41.410.

Sec. 11.41.440. Sexual abuse of a minor. (a) A person cor> -
crime of sexual abuse of 2 minor if, being 16 years of age or : h
engages in

(1) sexual penetration with a person who is under 16 years ¢t ;. .
13 years of age or older; or e

(2) sexual contact with a person who is under 13 years of aps

(b) Sexual abuse of a minor is a class C felony. (§ 3 ch 166 z‘_

Editor’s note. — The cases cited in the
note below were decided under former AS
11.15.184.

State’s authority to control sexual
conduct of children. — Although juveniles
may have certain rights to sexual privacy,
the state may nevertheless exercise control
over the sexual conduct of children beyond
the scope of its authority to control aduits.
Anderson v. State, Sup. Ct. Op. No. 1407
(File No. 2641), 562 P.2d 351 (1977).

While juveniles have cerps . ..
privacy and to express their ¢z -
the state's interest in the gs:s
children may justify 192'1513‘5:;5‘--'
not properly be applied to 5~
v. State, Sup, Ct. Op. e, };‘
2641), 562 P.2d 351 (1977,

As to constitutionality .
statute making lewd and ;..
toward children a crime, a0 Liw
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LRad "~ mydeal conduct punished under (File No. 2468), 552 P.2d 142 (1976);
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SEXUAL ABUSE § 709.2

necessarily show Iimpossibility to have
intercourse, Id,

It Is not error to refuse to allow the
physician to testify as to such experi-
ments, where he has been permitted to
testify as an expert that sexual inter-

course, under the conditions desecribed

by plalntifi was impossible. Id.

In an action for rape, where plaintiff
has testified as to the ravishment, it is
competent to allow a witness to testify
that she stated to her, after the offense
was committed, that she had been "hurt
in the most brutal way any one could be
hurt,” since that is evidence of a com-
plaint made by her of the injury done

her, and not of the particulars of the
rape. Id.

In an action for rape, the testimony
of plaintiff's mother that plaintiff had,
two weeks after the alleged rape, during
which time she had continued at her
work, and while she was not under
treatment by a physician, complained
that she had pains in her back and side,
is inadmissible, since such deeclarations
were not the natural result and expres-
glon of suffering, nor made to a physi-
cian for the purpose of treatment, Id.

141, —— Damages, civli actions

Defendant in clvil action for damages
is liable only for such damages, mental
and physicul, ns reasonably and proba-
bly resulted from alleged nssault. Wil-
deboer v, Petersen, 1925, 201 Iowa 1202,
203 N.W, 284,

Defendant is liable only for damnges
rensonably and probably resulting from
alleged assault, Id.

In action for forcible defilement,:
where plaintiff claimed expenditures of
$200, instruetion to award actunl dam-
ages including physical pain, mental suf-
fering, loss of capacity to work, and
medical treatment not to exceed $200
was misleading in respect to amount of
actual damages. Wildeboer v. Petersen,
1918, 182 Iowa 1185, 166 N.W. 464.

In actioh for forcible defilement,
where the actual damages allowed were
$150, exemplary damages of $5,000 were
excessive. Id.

A verdict of $8000 damages for rape
resulting in pregnancy and birth of a .
child was excessive, where the evidence
did not disclose great physical disability,
and but slight mental pain and suffer-
ing. Garvik v. Burlington, C. R. & N. R.
Co., 1806, 131 Iowa 415, 108 N.W. 3..7
117 Am.St.Rep. 432.

In an pction against a railroad for o
rape committed on a passenger by a
brakeman, which resuited in pregnancy,
an instruction that plaintiff was enti-
tled to recover for time lost by reason
of the wrong complained of, did not
warrant an Inference that damage
might be awarded for time lost in ear-
ing for the child. Id.

* For an assault and battery committed
in an attempt to rape, a recovery of
four hundred dollars cannot be said to
be excessive. Rogers v. Winch, 1888, 76
Iowa 546, 41 N.W. 214,

709.2 Sexual abuse in the first degree

A person commits sexual abuse in the first degree when in the
course of committing sexual abuse the person causes another serious

injury.

Sexual abuse in the first degree is a class “A” felony.
Acts 1976 (66 G.A.) ch. 1245, ch. 1, § 902, eff. Jan. 1, 1978.

Historical Note

Derlvation:

Codes 1977, 1075, 1973, 1971, 1966,
1962, 1958, 1954, 1950, 1946, §§ 698.1,
698.4.

Codes 1039, 1935, 1931, 1927, §§ 129466,
12968,

Acts 1927 (42 G.A.) ch. 233.

Acts 1925 (41 G.A.) ch. 197, § 1.
Code 1924, §8 12966, 129868.

Acts 1921 (39 G.A.) ch. 192, 83 1, 3.
Code 1887, §§ 4756, 4769.
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MNote 2

709.3 Sexual abuse in the second degree

A person commits sexual abuse in the second degree when the per-
son commits sexual abuse under any of the following circumstances::

1. During the commission of sexual abuse the person displays in a
threatening manner a deadly weapon, or uses or threatens to use
force creating a substantial risk of death or serious injury to any
person.

2. The other participant is under the age of twelve.

3. The person is aided or abetted by one or more persons and the
sex act is committed by force or against the will of the other partici-
pant.

Sexual abuse in the second degree is a class “B” felony.

Acts 1976 (66 G.A.) ch. 1245, ch. 1, § 903, eff. Jan. 1, 1978.

Historical Note

Derivation: Code 1897, § 4756.
Codes 1977, 1975, 1973, 1971, 1966, Acts 1896 (26 G.A.) ch. 70.
1062, 1958, 1934, 1950, 19486, § 698.1. McClain's Code 1888, § 5160.
Codes 1039, 1935, 1931, 1927, § 12066. Acts 1886 (21 G.A.) ch. 114, § 1.
Acts 1925 (41 G:A)) ch. 197, § 1. Code 1873, § 3801.
Code 1924, § 12966. Revision 1860, § 4204.
Acts 1921 (39 G.A.) ch. 192, 8§ 1, 3. Code 1851, § 2581,

Cross References

Accomplices and accessories, generally, see § 703.1.
Dangerous weapon, defined, see § 702.7.

Evidence, past sexual conduct, see § 813.2, Rule 20.

Forelble felony defined, see § 709.3. ’
Maximum sentence for felons other than class A, see § 002.9.
Serlous injury, defined, see § 702.18.

Library References

Assault and Battery €=50. C.1.8. Assault and Battery § 74,
Infants €=20. C.J.S, Infants 8§ 95, 100 to 107.
Rape €6, 9 to 13. C.J.S. Rape §8 7, 11 to 16.

Note; of Decislons

In general 1 1. In general

Admissibility of evidence 4 Consent of the woman to sexual inter-

Alding or abetting, Instructions on 7  course from fear of persoual violence is

Indictment and information 2 void, and though the man lays no hand

Instructions on 6,7 on her, if, by an array of physical force
In general 6 he overpowers her so that she dares not
Alding or abetting 7 resist, he iz guilty of rape. State v.

Remarks and comments of court 3 Morrison, 1920, 189 Iowa 1027, 170-N.W.

weight and sufflclency of evidence 5§ 321,

2, Indictment and information

Where Indictment accused defendant
and another of rape as defined by a spe-
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Note 7

defendant and another conspired to com-
mit the erime, and that defendants were
present and aided and abetted in the
crime, an instruction that if there was a
conspiracy, and defendants participated
therein, and were present and took part
in carrying it out, they would be as
guilty as the man who aecomplished the
joint object, is’ erroncous, since it con-
veys the impression that it isx intended
to define the consequences resulting
from the conspiracy, and also from aid-
ing and abetting a crime, and one who
aids and abets a crime is not equally
guilty with the principal, State v.
Wolf, 1900, 112 Iowa 458, 84+ N.W. 536.

Where defendants are alleged to have
aided and abetted in the commission of

rape, an instruction which states that
the jury must find that the defendants
were netually present or about the place
of the commission of the offense, or so
near as to give countenance and support
to the act complained of, before they
cun be found guilty, Is erroncous, since
mere presence alone does not constitute
aiding and abetting a crime, Id.

In a prosecution for rape agninst A,
and B., there being no evidence that B,
touched the ecomplainant, hut only that
he aided A, an instruction that the jury
must find A. guilty before they ean con-
viet B3 is not prejudieinl to A, State v,
Mitchell, 1885, 68 Iowa 116, 26 N.W. 44,

709.4 Sexual abuse in the third degree

Any sex act between persons who are not at the time cohabiting as
husband and wife is sexual abuse in the third degree by a person when
the act is performed with the other participant in any of the following

circumstances:

1. Such act is done by force or against the will of the other par-

ticipant.

2. The other participant is suffering from a mental defect or in-
capacity which precludes giving consent, or lacks the mental capacity
to know the right and wrong of conduct in sexual matters.

3. The other participant is a child.

4. The other participant is fourteen or fifteen years of age and
the person is a member of the same household as the other participant,
the person is related to the other participant by blood or affinity to
the fourth degree, or the person is in a position of authority over the
other participant and used this authority to coerce the other partici-

pant to submit.

5. The person is six or more years older than the other participant,
and that other participant is fourteen or fifteen years of age.
Sexual abuse in the third degree is a class “C” felony.

Acts 1976 (66 G.A.) ch. 1245, ch. 1, § 904, eff. Jan. 1, 1978. Amended by
Acts 1977 (67 G.A.) ch, 147, § 12, eff. Jan, 1, 1978; Acts 1978 (67 G.A.)

ch. 1029, §§ 47, 48.

Historical Note ;

Derlvation:
Codes 1977, 1975, 1973, 1971, 1966,
1962, 1938, 1934, 1950, 1946, §§ 698.1,
698.3, 700.1. ’ -

Codes 1939, 1935, 1931, 1927, §§ 12966,
12967, 12970.

Acts 1925 (41 G.A.) ch. 197, § 1.

Code 1924, §§ 12966, 12067.
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