Approved February 10, 1983

Date
MINUTES OF THE __HOUSE  COMMITTEE ON __JUDICIARY
The meeting was called to order by ___Representative Bob Frey e at
_3:30 __ a%h/p.m. on __February 8 , 1983in room _526=8  of the Capitol.

All members were present except:
Representative Peterson was excused.

Committee staff present:
Mark Burghart, Legislative Research Department
Mike Heim, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes Office
Nedra Spingler, Secretary

Conferees appearing before the committee: None.

The minutes of the meetings of January 31 and February 2, 1983, were approved. The minutes
of February 3, 1983, were corrected,.

HB 2008 - An act relating to certain sex offenses,

The Chairman brought the bill off the table for further discussion. Amendments in Attach-
ment No.l not acted upon at a previous meeting were considered. The motion was made and

seconded to adopt the suggested amendment on page 4 of the attachment in lines 121 and 149.
There was discussion on Section 8(b) regarding exposure and whether people on their private
property would be covered. The Chairman explained the intent of the provision and stated

prosecutors and law enforcement people believe this section is needed. The motion carried.

The amendments on page 6 of the attachment were explained. The motion was made and seconded
to adopt the amendments on lines 207 and 220. Motion carried. Following further discus-
sion on page 6 amendments, the motion was made, seconded, and carried to adopt the amend-
ments in lines 227, 228, 229, 231, and 233,

Page 1 amendments were considered. It was noted the title of the bill should be changed to
conform with the inclusion of both male and female penetration. Representative Solbach
moved to change the title and remove ''certain crimes'", seconded by Representative Wunsch.
Motion carried.

Representative Solbach's suggested amendments (Attachment No.2) were distributed. He moved
that these amendments be adopted, stating that amendments adopted in other sections of the
bill would not be affected by his motion. It was seconded by Representative Campbell.
Representative Solbach explained his amendments. New Section 3 pertains to rape occurring
when spouses are not separated. He added to his motion that the penalty for this section
would be a Class D felony. New Section 4, pertaining to aggravated rape within marriage,
includes bodily harm. He included in his motion that the penalty for this section would be
a Class B felony. His second agreed to the penalty classifications. Representative Sol-
bach listed the benefits of the amendments and believed they would result in a bill form
that would be most acceptable politically. He moved his motion, and it carried.

Representative Duncan made a motion to recommend HB 2008 as further amended favorable for
passage, seconded by Representative Justice. The motion carried with eleven votes in favor.
Representatives Schweiker, Erme, Patrick, Douville, and Knopp voted against the motion.

All Committee amendments made on HB 2008 can be found in Attachment No.3.

HB 2009 - An act concerning intimidation of witnesses.

Suggestions for amendments made by the Attorney General (Attachment No.4) were distributed.
Representative Patrick moved to adopt amendments suggested for lime 46, seconded by Repre-
sentative Knopp. Motion carried.

The amendments suggested in lines 94-101, 112 and 113 regarding tort liability which law en-
forcement agencies may incur was discussed. Representative Wunsch made a conceptional motion
to add in New Section 5 that protection comes under the definition of police protection as
defined in the tort claims act, seconded by Representative Knopp. Motion carried. Repre-

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page L Of 2
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sentative Patrick moved to pass the bill as amended, seconded by Representative Erne. Mo-—

tion carried.

HB 2058 - An act concerning judgments and delinquent personal property taxes.

Representative Patrick said the Kansas Bar Association committee reviewing the bill's a-
mendments was not ready to report its findings.

The Chairman adjourned the meeting at 4:30 p.m.
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o House Bill No. 2008 -

N By Special Gommittee on Judiciary
Re Proposal No. 10

ATTACHMENT # 1.

12-20 o

0018 AN ACT concerning crimes, punishments and criminal proce-

0019 dure; relating to certain sexoffenses and evidence admissible .
0020 in prosecutions therefor; defining and classifying thererime-of __—""
0021  senual-baltem’, amending K.S.A. 21-3501 through 21-3508,

0022 21-3512, 21-3515, 21-3602, 21-3603 and 60-447a and repealing

0023  the existing sections.

0024 Be it enacted by the Legislature of the State of Kansas:

0025  Section 1. K.S.A. 21-3501 is hereby amended to read as fol-

0026 lows: 21-3501. The following definitions apply in this article

0027 unless a different meaning is plainly required:

0028 (1) “Sexual intercourse” means any penetration/of the female
0029 sex organ by the male sex organs or by any object. Any penetra-
0030 tion, however slight, is sufficient to constitute sexual inter-
0031 course. “Sexual intercourse” does not include penetration of the

"“j certain:crimes
e

, or the causing of any penetration,

0032 female sex organ by an object in the course oftmedicalgtreatment

0033 or examination, performed in a manner and for purposes which

I, osteopathic or nursing

0034 are swedieally recognized'as ethical and acceptabl

0035 (2) “Sodomy” means oral or anal copulation; ?)m
0036 copulation or sexual intercourse between a person and an an-
0037 imal; or any penetration of the anal opening by any object. Any

0038
0039
0040 an object in the course of tmedicalifreatment or examination,

'by the professions of medicine, osteopathy

[T or (b)

a body cavity search conducted in
through 22-2524, and amendments thereto

penetration, however slight, is sufficient to constitute sodomy. i o )
“Sodomy” does not include penetration of the anal opening by ‘___/J:

'll , osteopathic or nursing
|

041 performed in a manner and for purposes which are wedically ' ' . .

’ ed e, osteopath
0042 recognized®as ethical and acceptable. | by the ‘profess:tons Gk mEdue, & ‘y
0043 (Mpeuseii-mms—a-lawfuLhwbaudum;wlfc,_unlmhc il: or (b) a body cavity search conducted in

0044 -eaup!e#snuuingapaF&&n—aﬂfbarate-resédemmﬁewhmome—hus
0045 filed-an-action for-annulment, separate.maintenance.or-divercs

‘ \through 22-2524, and amendments thereto

and nursing

accordénce with K.S.A. 22-2520

and nursing

accordance with K.S.A.

22-2520
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0046 -exfor_relief under-the- protection—frem -abuso-act,
0047 -—M-,l‘ ‘Unlawful sexual act” means any rape, indecent liberties
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with a child,lindecent liberties with-aswasd, criminal sodomy,
aggravated sodomy, er lewd and lascivious behavior o+ sexual

Laggravatecﬂ

battery{ as deflined in this artiele code. ————

Sec. 2. K.5.A.21-3502 is hereby amended to read as follows:
21-3502. (1) Rape is the aet of sexual intereourse eommitted by a
man with @ woman net his wife; and witheut her eonsent when
eommitted sexual intercourse with a person whe—s-not-ones

spousa-and who does not consent to the sexual intercourse, under

any of the following circumstances:

(a) When a wemean's femt&nee the victim is overcome by
force or fear; o ;

(b) when the weman victim is unconscious or physncally
powerless to resists or;

(¢) when the woman victim is 1ncapah|e of giving her consent

_because of mental deficiency or disease, which condition was

known by the man offender or was reasonably apparent to him
the offender; or

(d) when the weman’s resistanee is prevented by victim is
incapable of giving consent because of the effect of any alcoholic
liquor, narcotic, drug or other substance administered to the
woman victim by the man offender, or by anotherfer the purpese
of preventing the woman’s resistanee person with the offender’s
knowledge, unless the wemen victim voluntarily consumes or
allows the administration of the substance with knowledge of its
nature,

(2) Rape is a class B felony. .
Sec. 3. K.S.A.21-3503 is hereby amended to read as follows:
21-3503. (1) Indecent liberties with a child is engaging in either_
of the following acts with a child under the age of sixteen (16)

‘years whe is net the speuse of the offender who is not one’s

spouse and who is under 16 years of age:

(a) The aet of Sexual intercourse; or

(b) any lewd fondling or touching of the person of enther the
child or the offender, done or submitted to with the intent to

lor aggravated sexual battery
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arouse or to satisfy the sexual desires of either the child or the
offender or both.
(2) Indecent liberties with a chlld is a class C felony.
Sec. 4. K.S.A.21-3504 is hereby amended to read as follows:

following aets when eommitted with e ehild under the age of
sixteen (16) years the commission of indecent liberties with a |
child, as defined in K.S.A. 21-3503 and amendments thereto, by e

21-3504. (I)I,I'ndecent liberties with—a—ward-is either of the (Aggravated

: (a) A parent,

any guardian, proprietor or employee of any foster home, or- jor (b)

phanage; or other public or private institution for the care and
custody of minor children, to whose charge sueh the child has
been committed or entrusted by any court, probation officer,
department of social and rehabilitation services or other agency
acting under color of law:

{a) The aet of sexual intereourses

{h) Aﬂylewdfendlmgerteuehiﬂgeﬂhepeﬁenefeﬂ-heﬂhe
child or the offender; done or submitted to with the intent to
areuse or satisfy the sexual desires of either the child or the

offender or beth.
(2) Undecent liberties with-a-ward is a class B feiony

| Aggravated

Sec. 5. K.S.A.21-3505 is hereby amended to read as follows:
21-3505. (1) Criminal sodomy is eral er anal eepulation sodomy

between persons who are net husband and wife or eonsenting
adult members of the eppesite same sex; or between a person .
and an animal; er eeitus with an animal: Any penetration; hew- !
ever slight; is suffieient to eompleto the erime of sodemy,

- (2)  Criminal sodomy is a class B misdemeanor. .

Sec. 6. K.S5.A.21-3506 is hereby amended to read as follows
21-3506. Aggravated sodomy is sedomy eemmitted: .. ;

{a) With foree or threat of foree; or where bedily harm is !
inflicted on the vietim during the commission of the erime; or !

b) With a child under the age of sixteen (16) years:

(a) Sodomy with a child who is not one’s spouse and who is
under 16 years of age;

: any person or
(b) . causing a child under 16 years of age to engage in sodomg/ E—_? p

with'an animal;,

(c) sodomy wlth a person who—isawt-ana-s-uwm.and who !

adoptive parent,

stepparent or grandparent of the child;
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does not consent to the sodoiny or causing a person, without the

person’s consent, to engage in sodomy withan animal, under any
of the following circumstances: :

(i) When the victim is overcome by force or fear;

(it) when the victim is unconscious or physically powerless;

(iit) tohen the victim is incapable of giving consent because
of mental deficiency or disease, which condition was known by
the offender or was reasonably apparent to the offender; or

(iv) twhen the victim is incapable of giving consent because of
the effect of any alcoholic liquor, narcotic, drug or other sub-
stance administered to the victim by the offender, or by another
person with the offender’s knowledge, unless the victim volun-
tarily consumes or allows the administration of the substance
with knowledge of its nature.

(2) Aggravated sodomy is a class B felony.

Sec. 7. K.S.A.21-3507 is hereby amended to read as follows:
91-3507. (1) Adultery is engaging in sexual intercourse by or
sodomy with a person with enother who is not his the offender’s
spouse if: - g

(a) Sueh person T he offender is married; or :

(b) Sueh person the offender is not married and knows that
the other person involved in sueh intereourse the act is married.

(2) Adultery is a class C misdemeanor. - g g

Sec. 8. K.S.A.21-3508 is hereby amended to read as follows:
91-3508. (1) Lewd and lascivious behavior is:

(a) The eommission of an aet of Engaging in sexual -inter-
course or sodomy with any person or animal with knowledge or
reasonable anticipation that the participants are being viewed by
others; or - :

(b) the exposure of a sex organ'in the presence of a person
who is not the spouse of the offender er and who has not
consented thereto, with intent to arouse or gratify the sexual
desires of the offender or another.

(2) Lewd and lascivious behavior is a class B misdemeanor.

Sec. 9. K.S.A.21-3512 is hereby amended to read as follows:
21-3512. (1) Prostitution is performing for hire, or offering or
agreeing to perform for hire where there is an exchange of value,

‘ﬂ
any person or

—
|in a public place or
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any of the following acts:

(a) Sexual intercourse; er

(b) eral or anal eepulation sodomy; or

(c) manual or other bodily contact stimulation of the genitals
of any person with the intent to arouse or gratify the sexual
desires of the offender or another.

(2) Prostitution is a class B misdemeanor.

Sec. 10. K.S.A. 21-3515 is hereby amended to read as fol-
lows: 21-3515. (1) Patronizing a prostitute is either:

(a) Knowingly entering or remaining in a house of prostitu-
tion with intent to engage in sexual intercourse, sodomy or any
unlawful sexual act with a prostitute; or

(b) knowingly hiring a prostitute to engage in sexual inter-
course, sodomy or any unlawful sexual act.

(2) Patronizing a prostitute is a class C misdemeanor.

Sec. 11. K.S.A. 21-3602 is hereby amended to read as fol-
lows: 21-3602. Incest is marriage to or engaging in sexual inter-

who is 16 or more years of age and who is

course or sodomy with a person known to the defendent offender
to be related to him the offender as brother er, sister of the
one-half as well as the whele bleed, half-brother, haljlsister
uncle, aunt, nephew or niece. -

Incest is a class E felony. :

Sec. 12. K.S.A. 21-3603 is hereby amended to read as fol-
lows: 21-3603. (1) Aggravated incest is engaging in sexual inter-
course, sodomy or any unlawful sexual act by a parent with a
person he .

{8)—Ao-used-in-this-section,—pasent” for the purpeses of this
seection-means—a-natural-father or mother; en adoptve father or
mother; a stepfather or stepmother or a grandfather or grand-
mether Wdapﬁue-pamn“teppamur_gmndpmumf

0187 -any-degres.

0188
0180

~(3)—As-used-in-this section,—child’” for the pufpeses of this
seetion-means-a son; daughter; grandson or granddeughtesnatu-

0190—tal-child orgrandchild,segardless-of legitimacy oragerand wive

019+
08163

103 eighteen (18)-48!

means a stepson or stepdaughter or adepted sen or adopted
deughter, ar_a_stepchild--or-adopted-child—under-the—age—of

B,

[ sermrre—

who is 16 or more years of age and who is known to the offender to be
related to the offender as natural parent, or child, or as natural

grandparent or grandchild of any degree, regardless of legitimacy




HB 2008 . m

0194 +4)-* Aggravated incest is a class D felony. . - : :
0195 New Sec. 13. (1) Sexual battery- is- the unlawful, intentional !
0196 touching of the person of another who is not the spouse of the R
0197 offender and who does .not consent thereto, with the intent to |
0198 arouse or satisfy the sexual désires of the offender or another.
0199  (2) Sexual battery is a class A misdemeanot. "o

0200 (3) This section shall be part of and supplementil to the
0201 Kansas criminal code. - - g0 . : ¥

0202 New Séc.:14. (1) Aggravated sexual battery is: ‘

0203  (a) The unlawful, intentional application of force to the per-

(2)

P ———,
0204 son of another who is not the spouse of the offender and who j{i (c) sexual battery committed in another's dwelling by one who entered
0205 does not consent thereto, with the:intent to.arouse or satisfy. the into or remained in the dwelling without authority;
0206 ‘sexual desires of the offender:or anotherj-es—.  : :.: (d) sexual battery of a person who is unconscious or physically
0207 (b) sexual battery against a‘person under 16 years of aget powerless; or

s 7 - o (e) sexual battery of a person who is incapable of giving consent
0208 - (2) Aggravate.d sexual battety is'a class D felony. - because of mental deficiency or disease, which condition was known by,
0209  (3) This section shall be part of and supplemental to the or was reasonably apparent to, the offender
0210 Kansas criminal code. .. .  f S s

0211 'Sec. 15:° K.S.A. 60-447a is hereby amended to read as fol- Tl
0212 lows: 60-447a. (1) Exeept as otherwise provided in subseetion
0213 (2); in any The. provisions of this section’ shall apply only in a
0214 prosecution for the erime of: (a) Rape, as defined by K.S.A.
0215 21-3502; or for aggravated assanlt with intent to eommit rape; a5
0216 - provided in K-8:A- 21-3410; or for an attempt to eommit rape; as
0217 provided in K-S-A: 81-3301; or for eonspiraey to eonimit rape; s
0218 provided in K-8-A- 833302 and amendments thereto; (b) inde-

0219 cent liberties with a child, as defined. in K.S.A. 21-3503 and aggravated|

0220 amendments thereto; (c)lindecent liberties with-a-werd, as de-

0221 fined in K.S.A: 21-3504-and amendments thereto; (d) aggravated

0222 sodomy as defined by K.S:A: 21-3506 and amendments thereto;

0223 (e) enticement of a child, as defined in KS.A: 21-3509 and

0224 amendments thereto; (f) aggravated indecent solicitation of a !

0225 child, as defined in K.S.A. 21-3511 and amendments thereto; (g) .

0226 sexual exploitation of a child as defined in K.S.A. 21-3516 and @ravated sexual battery, as defined in section 14 or amendments thereto; (i)
0227 amendments thereto; (h)Sncest, as defined in K.5.A. 21-3602 and - '
0228 admendments thereto; i} aggravated incest, as defined in K.S.A. ( i ()

0229 21-3603 and amendments thereto; 4} aggravated assault, as o (k)]

0230 defined in K.S.A. 21-3410 and amendments thereto, with intent
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to commit any crime specified above;{k)-‘indecent solicitation of

a child, as defined in K.S.A.21-3510 and amendments thereto; é#&

0233 {jatteriipt, as defined in K.S.A. 21-3301 -and amendments

0234
0235
0236
0237
0238
0239
0240
0241
0242
0943
0244
0245
0246
0247
0248
0249
0250
0251
0252
0253
0254
0255
0256
0257
0258
0259
0260
0261
0262
0263
0264
0265
0266
0267

thereto, or conspiracy, as defined in K.S.A. 21-3302 and amerid-
ments thereto; to commit any crime specified above. -

(2) “Except as provided in subsection (3), in any prosecution
to which this section applies, evidence of the complaining wit-
ness’ pretious sexual conduct with any person including the
defendant shall not be admissible, ner shall any and no reference
shall be made thereto in the presence of the jury, except under
the following conditions: The defendant shall make a written
motionby%hede[endaﬂt&haﬂbemadeatleﬂtmdayﬂbefme
the eommeneement of the trial to the court to admit evidence or
testimony concerning the previous sexual conduct of the com-
plaining witness. Fhe seven-day netiee required herein may be
The motion must be made at least seven days before the com-
mencement of the trial unless that requirement is waived by the
court. The motion shall state the nature of such evidence or
testimony and the its relevancy thereef; and shall be accompa-
nied by an affidavit in which an offer of proof of sueh the
previous sexual conduct of the complaining witness is stated.
The court shall conduct a hearing on the motion in camera. At the
conclusion of the hearing, if the court finds that evidence pro-
posed to be offered by the defendant regarding the previous
sexual conduct of the complaining witness is relevant and is not
otherwise inadmissible as evidence, the court may make an
order stating what evidence may be introduced by the defendant
and the nature of the questions to be permitted. The defendant
may then offer evidence and question witnesses in accordance
with the order of the court.

(2) (3) In any prosecution for a crime designated in subsec-
tion (1), the prosecuting attorney may introduce evidence con-
cerning any previous sexual conduct of the complaining witness,
and the complaining witness may testify as to any such previous
sexual conduct. If such evidence or testimony is introduced, the
defendant may cross-examine the witness who gives such testi-
mony and offer relevant evidence limited specifically to the

(m) sexual battery, as defined in section 13 or amendments thereto; or (n)
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rebuttal of such evidence or testimony introduced by the prose-.

cutor or given by the complaining witness.

{3) (4) As used in this section, “complaining witness”’ means
the alleged victim of any crime designated in subsection (1), the
prosecution of which is subject to this section.

Sec. 16. K.S.A. 21-3501 through 21-3508, 21-3512, 21-3515
21-3602, 21-3603 and 60-447a are hereby repealed.

Sec. 17. This act shall take effect and be in force from and
after its publication in the statute book.
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AN ACT concerning crimes, punishments and criminal proce-

" dure; relating to certain sex offenses and evidence admissible

in prosecutions therefor; defining and classifying the ctime of

" sexual battery; amending K.S.A. 21-3501 through 21-3508,

21-3512, 21-3515, 21-3602, 21-3603 and 60-447a and repealing
the existing sections. ‘ .

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 21-3501 is hereby amended to read as fol-
lows: 21-3501. The following definitions apply In this article
unless a different meaning is plainly required:

(1) “Sexual intercourse” means any penetration of the female
sex organ by the male sex organ; or by any object. Any penetra-
ton, however slight, is sufficlent to constitute sexual inter-
course. “Sexual intercourse” does not include penetration of the

0032 female sex organ by an object in the course of medical treatment

0033
0034
035
0036
0037
0038
0039
0040
041

2
0043
0044

or examination, performed in a manner and for purposes which
are medically recognized as ethical and acceptable.

(2) "Sodomy” means oral or anal copulation; oral or anal
copulation or sexual intercourse between a person and an an-
imal; or any penetration of the anal opening by any object. Any
penetration, however slight, is sufficient to constitite sodomy.
“Sodomy” does not include penetration of the anal opening by
an object in the course of medical treatment or examination,
performed in a manner and for purposes which dre medically
recognized as ethical and acceptable.
~ (3) “Spouse” means a lawful husband or wife, unless the
couple s living apart tn separate residences or either spouse has

- 0045 filed ah action for annulment, separate maintenance or divorce
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or for relief under the protection from abuse act.

(4) “Unlawful sexual act” means any rape, indecent liberties
with a child, indecent liberties with a ward, criminal sodomy,
aggravated sodomy, er lewd and lascivious behavior or sexual
battery, as defined in this artiele code.

3) “Weman” means any female human being:

Sec. 2. K.S.A. 21-3502 is hereby amended to read as follows:
21-3502. (1) Rape is the aet of sexual intereourse eommitted bya
man with a woman net his wife; and witheut her consent when
ecommitted sexual intercourse with a person who is not one’s
spouse and who does not consent to the se:tual intercourse, under
any of the following circumstances: _

(@) When a wemean’s resistanee the victim is overcome by
force or fear; or

(b) when the woman victim is unconscious or physically
powerless to resist; or;

“{c) when the weman victim is incapable of giving her consent
because of mental deficiency or disease, which condition was
known by the man offender or was reasonably apparent to him
the offender; or ,

(d) when the woeman’s resistanee is prevented by olctim s
incapable of giving consent because of the effect of any alcoholic
liquor, narcotic, drug or other substance administered to the
weman victim by the man offender, or by another for the purpese
of preventing the woman’s resistanee person with the offender’s
knowledge, unless the weman victim voluntarily consumes or
allows the administration of the substance with knowledge of its
nature,

(2) Rape is a class B felony.

Sec. 4. K.S.A.21-3503 is hereby amended to read as follows:

]Insert sections 3 and 4, attached

21-3503. (1) Indecent liberties with a child is engaging in either
of the following acts with a child under the age of sixteen (16)
years who is not the speuse of the offender who is not ends

0079 sppouse’ and who is under 16 years of age:

0080
o081
082

(a) “Fhe eaet of Sexual intercourse; or
(b) any lewd fondling or touching of the person of either the
child or the offender, done or submitted to with the intent to

(|

lmarried to the offender
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New Sec. 3. (1) Rape within a marriage is sexual
intercourse with a person who is one's spouse and who does not
consent to the sexual intercourse, under any of the following
circumstances:

(a) When the victim is overcome by force or fear;

(b) when the victim is unconscious or physically powerless;

(c) when the victim is incapable of giving consent because
of mental deficiency or disease, which condition was known by the
offender or was reasonably apparent to the offender; or

(d) when the victim is incapable of giving consent because
of the effect of any alcoholic liquor, narcotic, drug or other
substance administered to the wvictim by the offender, or by
another person with the offender's knowledge, unless the victim
voluntarily consumes or allows the administration of  the
substance with knowledge of its nature.

(2) Rape within a marriage is a class __ felony.

New Sec. 4. (1) Aggravated rape within a marriagewis rape
within a marriage, as defined by section 3, when the offender:

(a) Inflicts great bodily harm upon the victim;

(b) causes any disfigurement or dismemberment to the
victim;

(c¢) during the commission of the act, displays a deadly
weapon in a threatening manner or uses or threatens to use force
which may inflict great bodily harm, disfigurement, dismemberment
or death; or

(d) 1is aided and abetted by one or more persons.

(2) Aggravated rape within a marriage 1is a class

felony.
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arouse or to satisfy the sexual desires of either the child or the
offender or both. ;
(2) Indecent liberties with a child is a class C felony.

Scc. 4 K.S.A. 21-3504 is hereby amended to read as follows:
21-3504. (1) Indecent liberties with a ward is either of the
following aets when eemmitted with a ehild under the age of
sixteen (16) years the commission of indecent liberties with a
child, as defined in K.S.A. 21-3503 and amendments thereto, by
any guardian, proprietor or employee of any foster home, or-
phanage; or other public or private institution for the care and
custody of minor children, to whose charge sueh the child has
been committed or entrusted by any court, probation officer,
department of social and rehabilitation services or other agency
acting under color of laws

(@) The aet of sexual intereourse:

(b) Any lewd fondling or touehing of the person of either the
child or the effender; done or submitied to with the intent to
arouse or satisfy the sexual desires of either the child or the
offender or both.

(2) Indecent liberties with a ward is a class B felony.

[]

Sec.-% K.S.A.21-3505 is hereby amended to read as foliows:
21-3505. (1) Criminal sodomy is eral or anal eopulation sodomy
between persons who are net husband and wife or eonsenting
adult members of the epposite same sex; or between a person
and an animal; er eeitus with an animal: Any penetration; how-
ever slight; is suflicient to eomplete the erime of sodomy.

(2) Criminal sodomy is a class B misdemeanor.

Sec.-6 K.S.A. 21-3506 is hereby amended to read as follows:
21-3506. Aggravated sodomy is sedemy eommitted:

() With foree or threat of foree; or where bedily harm is
inflicted on the vietim during the eommission of the erimes or
. tb) With a ehild under the age of sixteen (16) years:

(a) Sodomy with a child who is not-enes-speuseland who is
under 16 years of age;

(b) causing a child under 16 years of age to engage in sodomy
with an animal; ~

(c) sodomy with a person who s not one’s spouse and who

B o
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-Jmarried to the offender
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does not consent to the sodomy or causing a person, without the
person’s consent, Lo engage in sodomy with an animal, under any
of the following circumstances:
(1) When the victim is overcome by force or fear;
(i) when the victim is unconsctous or physically powerless;
(i) when the victim is incapable of giving consent because
of mental deficiency or disease, which condition was known by
the offender or was reasonably apparent to the offender; or
(iv) when the victim is incapable of giving consent because of
the effect of any alcoholic liquor, narcotic, drug or other sub-
stance administered to the victim by the offender, or by another
person with the offender’s knowledge, unless the victim volun-
tarily consumes or allows the administration of the substance
with knowledge of its nature.
(2) Aggravated sodomy is a class D felony.

" Sec. §  K.S.A.21-3507 is hereby amended to read as follows:

'Inseri; sections 9 and 10

21-3507. (1) Adultery is engaging in sexual intercourse by or
sodomy with a person with anether who is not his-the-offenders-

m

spouse’if:
(a) Sueh person The offender is married; or
(b) Sueh persoen the offender is not married and knows that
the other person involved in sueh intereourse the act is married.
(2) Adultery is a class C misdemeanor.

i marr_ied to the offender

Sec. & K.S.A.21-3508 is hereby amended to read as follows:
21-3508. (1) Lewd and lascivious behavior is:

(a) The eommission of an act of Engaging in sexual inter-
course or sodomy with any person or animal with knowledge or
reasonable anticipation that the participants are being viewed by
others; or

(b) the exposure of a sex organ in the presence of a person
who is not the spouse of the offender er and who has not
consented thereto, with intent to arouse or gratify the sexual
desires of the offender or another.

(2) Lewd and lascivious behavior is a class B misdemeanor.

(iZ)

Sec—9 K.S.A.21-3512 is hereby amended to read as follows:
21-3512. (1) Prostitution is performing for hire, or offering or
agreeing to perform for hire where there is an exchange of value,
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New Sec. 9. (1) Sodomy within a marriage is sodom& with a
person who 1is one's spouse and who does not consent to the
sodomy, under any of the following circumstances:

(a) When the victim is overcome by force or fear;

(b) when the victim is unconscious or physically powerless;

(c) when the victim is incapable of giving consent because
of mental deficiency or disease, which condition was known by the
offender or was reasonably apparent to the offender; or

(d) when the victim is incapable of giving consent because
of the effect of any alcoholic liquor, narcotic, drug or other
substance administered to the victim by the offender, or by
another person with the offender's knowledge, unless the victim
voluntarily  consumes or allows the administration of the
substance with knowledge of its nature.

(2) Sodomy within a marriage is a class ______ felony.

New Sec. 10. (1) Aggravated sodomy within a marriage 1is
sodomy within a marriage, as defined by section 9, when the
offender:

(a) Inflicts great bodily harm upon the victim;

(b) causes any disfigurement or dismemberment to the
victim;

(c) during the commission of the act, displays a deadly
weapon in a threatening manner or uses or threatens to use force
which may inflict great bodily harm, disfigurement, dismemberment
or death; or

(d) 1is aided and abetted by one or more persons.

(2) Aggravated sodomy within a marriage is a class

felony.
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ATTACHMENT # 3

FCcPORTS OF LSTAMDING COMMITTEES
MRe SPEAKER:
Your committee on Judiciary
Recommends that house 211l Noe. 2003

"AN ACT concerning crimess punisnments and criminal procedure;
relatin) tu certuiln sex offenses and evidence admissible in
prosecutiouns therefor; defining and classifying the crime cf
sexual battery; amendiny KeSeAs 21-3501 through 21-3508,
21-3512s 21-3515, 21-3602y 21-3503 and 60-44T7a and repealing
the existing sections."

3e amenden:

Un padge 2y 1n line 4Ty before "indecent™s by inserting “rape
witnin a marriages 3jgravated rape within a marriages™; in line
4dy by striking "indecent liberties with a ward" and inserting
"agqgravated indecent liberties ~ith a child™; in line 49, hefore
"sodamy™s Dy 1nserting "criminal"; also in 1line 49, before
IS L by insertiny "criminal scdomy within a marriagey
agjravated cririnal sodomy ~ithnin a marriage,™; also in line 49,
by striking "or"® and insertiny a comma; in line 50y after
"battery"s by insertinj "or agyravated sexual battery"; following
line 74y by inserting:

"Mew SecCe . (1) Rape within a marriage is sexual
intercourse with A person «ho is one's spouse and who does not
cons=nt to the s:xual iIntercoursey urider any of the following
circumstancas:

(3) ‘when the victim is overcome by faorce or fear;

(L) whan the victim 15 unconscious or physically powerless;

{c) wnan  the victim 15 incapable of Jiving consent because
of mental deficioncy ©r aiseases ~Ahich condition ~as known Oy tne

1 F - r
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voluntarily consumes or allows the administration of the
substance with knowledye of its naturee.

(2) Pape within 4 marriage is a class 0 felonye.

New 5Sece 4e (1) Aggravated rape within a marriage is rape
within 4 marriage, as defined py saction 3, ~hen the of fender:

(a) Inflicts gyreat vodily harm upon the victim;

(0) causes  any disfijuremz2nt or dismemperment to the
victim;

(c) Jduring the commission of the acte displays a deadly
weapon i1n 4 threatenin, mdnner or uses or threatens to use force
which may inflict gyreat vodily harmy disfiqurementy dismemberment
or death; or

{1) 15 aitded and abetted Oy one or more pPersonse.

(2) Agyravated rape within a marriage is a «class B
felony.";

“y renumbering sections 3 throush 6 as sections 5 through 25

Also on paje 2+ in line 73, 0y strikinj "one's spouse" and
inserting "married to the offender";

on page 3. in line 87y by striking "Indecent liberties with
a ward" and 1nserting "Aqggravated indecent liberties with a
child"; in line 30y after "“by", by inserting ":

"(a) A paranty adoptive parents stepparent or grandparent
of the cnild; or

by

Also on page 3y in line 122y 5y striking "Indecent liberties
41tn 2 ward” and inserting "Agiravated indecent liberties W~ith a
cnil 1™y in line 1lly Lefore "sodomy™s by inserting "criminal"; in
line 115y Dby striking “"one's spouse™ and inserting "married +o
the offandger”; in line 1192, Lefore "an",y by inserting "any persan

M5 abso an lTione 117y srter tha somiceoluny by insartin: "or®;



sodomy with a person who is one®s spouse and who does not consent
to the sodomys under any of the following circumstances:

(2) when the wvictiin 1s overcome by force or fear;

(b) whan the victim iIs unconscious or physically powerless;

(c) when the victim 15 incapable of givinj consent because
of m2ntal deficiency 2r diseasey Wwhich condition ~as xnown by the
offtender or was reasonably apparznt to the offender; or

(d) when the victim is incapable of giving consent because
of the effect of any alcaoholic liquore narcoticy drugqg cor other
substance administered to the victim by the offenders or by
anothar person with the offender®s knowledges unless the victim
voluntarily consumes or allows the administration of the
substance Wwith knowledge of its nature.

(2) Crimin3al sodomy within a marriage is a class 0 felonye

Nirw Secs LU (1) Aggravated criminal sodomy within a
marriage is sodomy within a3 marriages as defined by section o
ahan the offender:

{3) Inflicts creat bodily narm upon the victim;

(b) couses any Jisfigurament or dismemberment to the
victim;

(c) during the commrissicn of the acte displays a dJdeadly
wea2pon in @ threatening manner or uses or threatens to use force
wnich may inflict great oodily harms aisfigurementy, dismemberment
or death; or

(1) is aided and abetted Dy 2ne Or more pPersonSe

(2) Agyravated criminal sodomy w~within 3 marriage 1s a class
2 felonya";

Uy r2numbsaring secticns 8 through 17 as sections 11  throujh

ra
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age and who 15 known to tie offender to be related to the
of fender as natural parent or childs Oor as natural grandparent or
grandchild of dny deqgrees recgardless of legitimacy";

dn page O in line 134y by striking "(4)" and inserting
"(2)"5 i1n line 20%, Dy strikinji the last *or"™; in lin2 207,
before the periods by 1nserting ";

"(c) sexual battery comsitted in ancther®s dwelling by one
whao enter2d 1nto or remained in the dwelling without authority;

"(d) sexual battery of a person who is unconscious cr
physically powerless; or

"ie) sexual battery of a person who is incapable of gqgiving
consent because of mental deficiency or diseasey which condition
was known bys or was reasonably apparent tos the of fender";

Also on page %S¢ 1n line 21dy after "(D)"e by inserting "rape
within a marriages as defined 1n section 3 and arendments
thereto; (c) aggravated rape within a marriages as defined in
saction 4 and smendments thereto; (d)"; in line 220y by striking
"(c) indecent liberties with a ward" and inserting "(=)
aggyravated indecent liberties with a child™; in line 221, by
striking *“(d)" and inserting "(f)"; in line 222y before "sodomy",
by inserting “criminal®™; in line 223+ by striking "(e)" and
inserting "(y) criminal sodomy within a marriages as defined 1in
section 9 and amendments thereto; (h) agaravated criminal sodomy
within a marriije, 1s  defined i1n section 10 and amendments
ther2to; (1)"; in line 224y by striking "(f)" and inserting
"(J)"s in line 2254 by striking "(5)" and inserting "(x)"; 1n
line 227,y Dy striking "(n)" and insertinj "(1) aggravated sexual
batterys as defined 1n section l4 and amendments thereto; (m)*;
in line 22%y by striking "(i)" and inserting "(n)"™; in lTine 227,

by Striking "{ 1" «n o inuertine Moy



"and crimes affecting family relationships*™; in 1line 205 by
striking "the crime of"; in line 21y by striking "sexual battery"
and inserting "certain crimes"; also in line 21y after "through'",
by inserting ™21-3506s"; in 1line 23y aftar "sections"y by

inserting "; also repealing KeaSehAs 21-3507";

And the bill be passed as amended.

Chairperson




ATTACHMENT # 4

MEMORANDUM
TO: House Judiciary Committee

Robert Frey, Chariman Z,LL
FROM: Brenda L. Hoyt, Assistant Attorney General/is

SUBJECT: HB 2008, 2009

DATE : January 31, 1983

On behalf of the Attorney General, we submit the following
comments on HB 2008 and 2009, for the committee's consideration.

HB 2008

Lines 0043-0046- The definition of "spouse" excludes lawful
husband or wife if the couple is living apart. Because
"adultery" is "engaging in sexual intercourse or sodomy with

a person who is not the offender's spouse..." (Lines 0135-0142),
a legally married couple not living together would be committing
adultery by definition if the couple engages in consentual
sexual intercourse or sodomy with each other.

At line 0143, Sec.8, we suggest that the committee include
language which would make it a violation of this section to
expose oneself in public place. We believe that the inclusion
of such language would make it much easier to prosecute a
person whose exhibitionist behavior is not directed toward

a particular person or persons.

HBE 2009

At line 0046, Sec. 1(d) (4), we suggest inclusion of the
phrase, "orany other agency with subpeona power." Various
licensure boards, ABC, and the Commissioner of Insurance,

for example, conduct hearings and can impose penalties of
significant financial impact upon individuals or corporations.
We believe interference with witnesses for these proceedings
should be treated in the same manner as if the hearings were
to be conducted in court.

At lines 0094-0101 and 0112-0113, new sec.5(d) permits a

court may order a law enforcement agency to provide protection
for a victim or a witness. We are concerned about the possible
tort liability which a law enforcement agency may incur if the
victim or witness is harmed while the agency is providing
protection. We suggest that the committee consider whether
such agency should be liable in tort under the Tort Claims Act
or whether an exclusion should be specified in Tort Claims.



