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MINUTES OF THE __HOUSE  COMMITTEE ON JUDICTARY

The meeting was called to order by Representative Bob Frey at
Chairperson

_3:30 ¥%f/p.m. on March 17 183 in room _526=8 _ of the Capitol.

All members were present except:
Representatives Barkis, Duncan, Ediger, Peterson, and Whitaker

Committee staff present:
Mark Burghart, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes Office
Nedra Spingler, Secretary
Mike Heim, Legislative Research Department, was excused.

Conferees appearing before the committee:
Senator Bob Talkington
Don Jacka, Assistant Secretary, State Board of Agriculture
Jim Floyd, Kansas Agricultural Aviation Association
Mason Flora, Harveyville Seed Company
John Blythe, Kansas Farm Bureau
Mari Peterson, Kansas Natural Resource Council
John Crofoot, Kansas Grain and Feed Dealers Association
Marjorie Van Buren, Office of the Judicial Administrator

The minutes of the meeting of March 14, 1983, were approved.
SB 107 — An act relating to damages from pesticides.

Senator Talkington, spomsor, said he had talked with other conferees and would agree to re-
insertion of the deleted language in lines 23, 27, 28, and 29. He noted line 23 regarding
civil action was important. If a complaint is not filed, that information can become part
of the record for the court. The main purpose of the bill is to allow people 24 months in-
stead of two months to go to court. Senator Talkington believed the fiscal note(Attachment
No.l) was incorrect as the fiscal impact would not be that high.

Don Jacka said he had concurred with Senator Talkington. His agency favors reinserting the
60-day filing limit in lines 27-29 which would insure that investigators would get to the
site in time. He noted that HB 2144, in another committee, had addressed the spraying prob-
lem. He suggested that, if lines 27-29 were reinserted, lines 49-51 of HB 2144 (Attachment
No.2) be added to SB 107. This would help county and district attorneys constitutionally.
In discussion, it was noted that whether a person files damages or not civil action would be
maintained, and all other areas concermed with filings of damages, such as hazardous wastes,
have a two-year time span.

Jim Floyd, an aerial applicator, gave a statement (Attachment No.3) opposing the bill., He
did not object to reinserting the 60-day limit to support civil action because evidence
fades, but expressed concern that cases could be continued for a long period of time.

It was noted that, if the amendment suggested by Mr. Jacka was adopted, the 60-day limit
would make no difference,

Mason Flora, owner of Harveyville Seed Company which does aerial spraying,objected to removal
of the 60-day limit. If notification of damages is not done immediately, it may be too late
to detect or people may claim damages later which may not be related to the spray.

John Blythe questioned if the first 7 words in line 23 should be removed. He supported the
60-day limit being reinserted. He said most farmers who have damages will get an attorney
as soon as possible to file a claim, and most are settled out of court. 1In the interest of
gathering evidence, a time restraint is needed.

Mari Peterson gave a statement (Attachment No.4) supporting SB107. She supported the Board
of Agriculture's suggested amendment regarding HB 2144,

John Crofoot said a similar bill had been considered 6 years ago when language had been con-
sidered carefully. He supported reinsertion of the 60-day limit. He pointed out a key word
to the time limit was ''discovery'.

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for 1
editing or corrections. Page

of 2.




CONTINUATION SHEET

MINUTES OF THE __ HOUSE COMMITTEE ON ___ JUDICIARY

room 226=8  Statehouse, at __3:30 &% /p.m. on March 17 1983.

A member suggested adding a provision that the applicator as well as the county or district
attorney should be notified of damages.

Representative Miller moved to report SB 107 favorable for passage, seconded by Representative
Wagnon. Representative Douville made a substitute motion to reinsert the stricken language

in lines 27-29 and to add the intent of HB 2144, lines 49-51, seconded by Representative Sol-
bach. 1In discussion, it was questioned why a 60-day limit should be in the bill if two years
are available in which to file a claim. The vote on the substitute motion carried.
Representatives Cloud and Patrick voted against the substitute motion. Representative Sol-
bach moved to make provisions apply to herbicide and pesticide applications. Motion failed
for lack of a second. Representative Patrick moved to report SB 107, as amended, favorable
for passage, seconded by Representative Schweiker. Motion carried.

SB 322 — An act concerning orders and decisions of the KCC.

Marjorie Van Buren supported the bill which would allow certified copies of applications for
review orders to the KCC to be hand-delivered. Representative Solbach noted the bill was of
a noncontroversial nature and moved to recommend it favorable for passage and placed on the
Consent Calendar, seconded by Representative Knopp. Motion carried.

HB 314 - An act relating to statutory construction.

Ms. Van Buren supported the bill, stating it clarified inclusion of the word '"seal" by com-
puter systems. Representative Solbach noted this bill also was noncontroversial and moved
it be passed and placed on the Consent Calendar, seconded by Representative Patrick. Motion
carried.

The meeting was adjourned at 5:00 p.m.
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Fiscal Note Bill No.
1983 Session
February 22, 1983

ATTACHMENT # 1

The Honorable Elwaine F. Pomeroy, Chairperson
Committee on Judiciary

Senate Chamber

Third Floor, Statehouse

Dear Senator Pomeroy:

SUBJECT: Fiscal note for Senate Bill No. 107 by Senator
Talkington

In accordance with K.S.A. 75-3715a, the following fiscal

note concerning Senate Bill No. 107 is respectfully submitted
to your committee.

Senate Bill No. 107 would amend the Kansas Pesticide Law to
remove the time limitation of sixty (60) days in which a written
statement of pesticide damage must be filed. The bill also
would provide that a statement of damages must be filed for
either criminal or civil damages. Present law only requires
such filing for civil actions. The act would take effect and
be in force after its publication in the state statute book.

Senate Bill No. 107 would require an increase in the number
of pesticide misuse investigations conducted by the State Board
of Agriculture. To address the additional investigations the

State Board of Agriculture projects the need for an additional
Ecological Specialist.

The fiscal impact of Senate Bill No. 107 would entail an
additional $25,272 salary and fringe benefits for the Ecological
Specialist; $3,270 for additional mileage; $1,850 for additional
subsistence; and $4,500 for printing and distribution of new
complaint forms. The total fiscal impact of this bill would be
$34,892 which would be required to be funded by the State
General Fund. ‘ '

Qo X

Alan D. Conroy
Budget Analyst
For the Director of the Budget
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ATTACHMENT # 2

Session of 1983

HOUSE BILL No. 2144

By Representative Grotewiel

1-28

AN ACT relating to the application of pesticides; requiring the
filing of a statement with the secretary of the state board of
agriculture reporting damage to a person or person’s property
from pesticide application; amending K.S.A. 2-2457 and re-
pealing the existing section.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 2-2457 is hereby amended to read as fol-
lows: 2-2457. In erder to maintain a eivil aetion; A person dam-
aged from pesticide application shall have filed file with the
eounty attorney of the eounty in which the damege oceurred
secretary, a written statement, on a form prescribed by the secre-
tary, eleiming reporting that ke ex she such person or property of
such person has been damaged. Such form shall be filed within
sixty (60} 30 days after the date damage was discovered. If a
growing crop was damaged, the form shall be filed prior to the
time that 25% of the crop has been harvested, unless the damage
was not then known. Such statement shall contain, but shall not be
limited to, the name of the person responsible for the application
of said the pesticide andfer and the name of the owner or lessee of
the land on which it is alleged that the damage occurred. The
secretary shall prepare a form to be furnished to persons for use in
such cases and such forms shall contain such other requirements
as the secretary may deem proper. A duplieate eopy of this
statemnent shell be sent by the eounty attorney te the seeretary-
The eounty attorney The secretary, upon receipt of such state-
ment shall notify the licensee and the owner or lessee of the land
or other person who may be charged with the responsibility and
furnish copies of such statements as may be requested. Nething
eontained in the provisions of this seetion shall be deemed to



HB 2144
2

require any county attorney to maintain e eivil aetion for amy
BEEETT

The filing of such report or the failure to file such report need
not be alleged in any complaint which might be filed in a court of
law. The failure to file the report shall not be considered any bar
to the maintenance of any criminal or civil action. The failure to
file such a report shall not be a violation of this act.

Sec. 2. K.S.A. 2-2457 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and after
its publication in the statute book.



ATTACHMENT # 3

Sammeants o the Tanasss Tomge Judiciary Cnomittee Par,

I am Jim Floyd, an Aerial Applic-tor frem Tdiberal, ¥s. I have in business
at Tiberal eight vezrs zond was a free lance ~ilot five years belor that,
4
L

working in five states other then Kancas.

Tn behalf of the Kansas Agricultural Aviation Association, I am here to
oppose Senate bill 107. The primery objective of the bill is to remove the
sixty dzy requirement for filing nesticide complaints to maintain a civil
ection, That sixty day requirement was intenticnally put in the law in the
first place and has served its purpose well enough over the vears that numerous
attempts to eliminate the sixty day clause have failed in the House or Senate
Agrievlturzl Cormittee wheve the techninal reasons for iss existance =zre well

understond,

weason numher one for the sixty day requirement is %o aid enforcement.

ification of the commty attorney provides the mechanism tihroush which
ide Taw Adminisirator of the Kansas Board of Agriculture iz infer-
med of complaints =ndor nossible violations, znd to a lesser extent serves to
notify the landovmer and anplicator,

o —u s
.

Tie second reascn for the sixty day requirement for the filing c 3
s iz to, simply put, enhance the gathering of the freis for what—

Fad
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de comnlaint

ever purnose they msy be used, enforcement, defence, or s
st pesticide damages h-ve identifying charocteristics and often chenical

regidue which may be used 2s evidence in enforcement or civil action for damaces.

However the residue and the physical chacteristics disappear fast, the sooner

evidence is gathered the more facts are known. Sixty days is usvally too long.

Chemicals with a long residue which may cause problems later ~re already

covered by the present law which states that reporting is required within sixty

deys after the damage is discovered.
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It micht be said that our Association could be in favor of allowing claims
to lag a= long ~s possible since, as evidence fades, enforcement and civil
action becomes more difficult to support, In the case of enforcement this
covld be true because the Pesticide Taw Administrators have r zood background
in the field ond renerzlly try to base enforcement actions on facts ;athered
during the investigatisn of complaints, VWhat I =2m afraid of is the nusance
tvpe of lawsuit bosed more on allegations than fact. ILiving near the border ,
T work in both Kansas and Oklahoma and have heard enforcement officials in
both states confirm my experience that many of the gomplaints received are
simnly without any foundation in fect at all.. It has been to my advantage



in the mejority @f complaints Ho get =3 % there and sether the evidence,
which usu-lly can convince us 211 2hot ehendeal drift @ e Gid rot occur,
TF 5%t Aid nccur the damsge is uch ~esier recofri:ﬂ nd oocesn whern it is
frech th-n wvhen it iz old. Ton foetors nther then the claim of Prsti
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damase could be involved which would not be cvident several monthe rmach le
years, later. In tod:ys antipesticide environment, flimsey lewsuits are
frightenly successful in court, Our primary defence has to be based on gocd
evidence, I am not afraid of the facts.

errley in neciicide domsge cases to best serve justice. Justice would not
Te best served by lengthening the reporting neried as 1s done in Senate
Eill 10

The ezsential noint I have to ake is that the facts are best gathered
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Mari Peterson

5130 Mission Road

Shawnee

Mission, Ks 66205

913 362-5933 March 17, 1983

Re: Support for S.B. 107

On behalf of the Kansas Natural Resource Council and the
Environmental Lobbying Conference*, I am here to express our support
for Senate Bill 107.

The current law unfairly discriminates against farmers and others
who experience damage from pesticide spray drift. There are instances
in Kansas where persons who have lost property such as gardens or or-
chards have been unable to have their case heard in court because cer-
tain forms had not been filed within the 60-day statute of limitations.

Out of forty states with records of pesticide laws, only one state
other than Kansas requires that a pesticide damage report be filed in
order to maintain a civil suit.

In Kansas, this pesticide law is the only exemption to the stan-
dard two year statute of limitations. It is no wonder an ocassional
farmer or individual suffering pesticide damage is unaware that cer-
tain forms must be filed within 60 days in order to maintain a civil
action. This is unduly discriminatory.

Obviously the plaintiff still bears the burden of proof in court,

so applicators should find their position relatively unaffected. The

¥Includes the Kansas Audubon Council, Kansas Sierra Club, The Land
Institute, Kansans for Safe Pest Control, the Kansas Natural Resource
Council, and 18 other environmental, energy, and farm organizations
which had representatives at the Third Annual Environmental Lobbying
Conference.
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S.B. 107, page 2

fact that at least 39 other states operate in a manner similar to what
is proposed in S.B. 107 lends credence to the point“that applicators
will not be harmed by this bill.

Pesticides, if misapplied, do pose dangers to people and their
property. Individuals who suffer damage and loss of property must be
able to have their case tried in court without having it thrown out

because of an unnecessary technicality.




