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Date
MINUTES OF THE House SUB COMMITTEE ON Natural Resources
The meeting was called to order by Representa;igg_iizmgif at
_4:00  %%n/pm. on March 17 1983in room _219-S  of the Capitol.

All members were present except:
Representatives Kent Ott, Keith Roe, and Judy Runnels (excused)

Committee staff present:

Ramon Powers, Research Department
Theresa Kiernan, Revisor of Statutes' Office
La Nelle Frey, Secretary to the Committee

Conferees appearing before the committee:

Discussion on SB 62

Vice-chairman Ron Fox distributed to Subcommittee members a copy of a
balloon version of SB 62 (see attachment 1) and a copy of a proposed House
Substitute for SB 62 (see attachment 2). He said he had been working on
SB 62 since the Senate passed it, and was concerned not with policy gques-
tions involved, since these will be addressed later, but with the clarity
of SB 62. He noted that he had discussed SB 62 with several of the people
involved in its drafting, and had received their input in formulating the
proposed House Substitute draft.

Vice-chairman Fox said that Ramon Powers, Committee staff member from the
Research Department, would provide explanation of the balloon version of

SB 62, then explain the proposed House Substitute for 8B 62. He said that
policy questions would be addressed later.

Mr. Powers noted that the balloon version was the intermediary product
between SB 62 and the House Substitute for SB 62. He then provided Sub-
committee members with a detailed, line-by-line explanation of the two
versions of proposed water transfer legislation through line 197 on the
balloon version.

Throughout the meeting, Vice-chairman Fox encouraged input and discussion
from Subcommittee members and persons in attendance at the meeting. In
addition to Subcommittee members' participation, active participation was
received from: Joe Harkins, Kansas Water Office; David Pope and Leland
Rolfs, Kansas Becard of Agriculture, Division of Water Resources:; and,
Paul Fleener, Kansas Farm Bureau.

There being no further business to come before the Subcommittee, the
meeting adjourned at 5:00 p.m.

The next meeting of the Subcommittee will be held March 18, 1983,

Rep. Ron Fox, Vice-chairman

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page
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0018 AN ACT concerning waler; relating to interbasin waler transfers | —(b)"Point of diversion™ meons; ?
010 of waler; providing for a procedure for approval of such ,
0020  transfers. - (1) For a reservoin the point where the longitudinal axis of ‘
: of the dam crosses the center line of the stream; -

0021 Be it enacted by the Legislature of the State of Kansas:

0022  Section 1. As used in this act: (2) for a direct diversion from a river, stream or other watercourseg
0023 ﬁ‘u)-—iiﬁnaimf-arigiw'-'—mmsfht—riverbaﬁkn—_{ﬂ—whleh—dm-peint the location of the headgate or pump intake;

it it : (3) for groundwater diversi - sati ‘he
. 0023 (MY 2interbasin transfer= mpans ‘,)W diversion of water in eno J on: the location of the well;
0008 river basin and the transpertation ¢fduely wator to aneother river . (4) for multiple points of diversion the geographical

/o basin for benelleinl use; ineliding water diverted and used ‘ center of those points of diversion.
0028 under the autherity of the provisions of the Kansas waler appre-
0000 priation aet and the state water plan storage aets “Water tranafer”
0030 means the diversion and transportation of water in a quantity of
0031 1,000 acre feet or more per year for beneficial use E‘-u-pm’nt—iﬁ
0032 milos-e ffrom the point of diversion of such water. [Juok
0013 termahatbin@indethe-diversionand-tramsportation-of wator-iny ,
0034 lolamantim-of&woo—aomfm—ammmrfmwmtd&
0035 dt’ven&owpolnlafaHhHmnwbwwﬁcial—wwt.a-poianaxﬂam

0036 mwafrtmruMivmiow—poim-ofnmlrnndﬁpk-dimrﬁompohﬁj:

0037 (Mﬂverbnﬁn“-vmunﬁhc-mtumeydmlogicu}—rivcrbmms
0038 ol the-stateras-depictod on the map adopted and enacted by the . d i "
, 0030 Jegislature us seetion ¥ of this ael : () Secretary means the secretar
, 5 y of the department o .
@ ] omo 155, “Chief enginecr” means the chief engincer of the divi- environment. ‘ £ health and
| oot sTon of waler resources of the state board of agriculture.

(@) ''Director means tl
e di e
0042 Sec. 2. No person shall make an Intosbasin transfor of water rector of the Kansas water office.

0041 a waler tranafer in this state unless and until approved pursuant ‘ (4) “Authority”means the Kansas water AuEhorit
0044 to the provisions of this act. No interbasin transfer of water -ty.
0045 trangfer shall be approved which would reduce the amount of

-
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water required to meet the present or reasonably forssecable
future beneficial uses of wnterEMMﬁ—&he—baﬂiwﬁ&oﬁghwma

I
e’

by present or other potential users

@meow«ndwd:% unless lhcmmwmwg

authority determines that the benefit Yo the state for approving
the transfer outwelgh the benefits to the state for not approving
the transfer or, when the chiel engineer recommends to the
tansas-water]authority and the authority concurs that an emer-
gency exists which affects the public health, safety or welfare or,
when the governor has declared that an emergency exists which
affects the public health, safety or welfare. Whenever the {kansas
w«tcﬂuuthority has determined, or the governor has declared
that an emergency exists, an interbasin transfor of walor g waler
transfer may be approved on a temporary basis for a perlod of
time not to exceed one year under rules and regulations adopted
by the chiel engineer. The emergency approval shall be subject
to the terms, conditions and limitatiéns specified by the chief
engineer. C e

p

Sec. 3. (a) Any person desi’ring;ltq‘ miike an interbasin translor
of water a water transfer shall file an application with the chief
engineer. If the application is found to be insufficient to enable
the interbasin water transfer hearing panel to determine the
source, nature and amount of the propased trunsfer, it shall be
returned for correction or completion or for any other necessary

information. @Hndmmlicmionﬂiml%e—aeeempunwd-mﬂ*—a-

U

fe&hmekameunl—as—&ho—l(mwas«w«ueﬂmtlserltyﬁlmu—pwaerw

(b) Within 60 days ef after receipt of a sufficient application,
the chiel engineer shall commence a hearing at which the
interbasin water transfer hearing panel shall consider the appli-
cation and, make findings of fact; excopt that whenever the
applieant propeses an interbasin transfler in an amount net lo

oneeed 100 million gallons of wator por year (307 aero feet por

year); the ehief engineer nay suspend a formal hearing of the
panel; shall malee {indings of fuet sot forth in subsection (e) and
shall make a recommendation to the Knmw—mwauumorlly
whether to approve the proposed fnterbusin transfor of waler
transfer. The chief engineer may commence such a hearing upon
receipt of an a;)plicallon to appropriate water pursuani to the

This act ddes not exempt the applicant from complying with the
provigions of the Kansas water appropriation act or the state
water plan storage act, whichever is applicable.
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0083 Kansas water appropriation act or upon receipt from the director
0084 [‘Mwmﬁ"ogufa proposal to contract for the sale
0085 of water from the stale's conservation storage water supply
0086 capacity which application or proposal relates to the diversion
0087 and transportation of water which is not defined as a water
0088 transfer. ‘

0080 (¢) The interbasin water transler hearing panel shall consist
o000 of the chief engineer, the dnrectm@&—&he-lénmﬂwu&cr-ofhcc and
009l the secretary af-mo-dopadmom-af—hsalm—aud—b»v{mmgor
2092 the director of the division of environment of the department of
0003 health and environment or thelr respective designees if desig- . “EHC
0094 nated by[puohficcretary. The chiel engineer of the ehiel engi-
0005 neoer's designde shall serve as the chairperson of the panel. A
0006 recommendation concurred in by uny two of the three panel

/

Z(/ﬁ ./)'qj f/b a’—}c/ Qu&uw T < TL/)WW/"? R /V‘L&QLWV( S 4‘>M

0007 members shall constitute the, rccummu\dalluu of the panel in all "
0008 matters. The panel shall \mve u;“ power und authority necessary
0009 to conduct the hearings and mak(, hndlngs and recommendations
0100 required by this act. N4 -
0101 (d) To determine whether Eprewd-#ntest&»—wm
0102 transforwill-impairthowaterneeds-ol-the-basin-eferigin-or-wred
0103 ofvdginrwﬂmwolwgmmdwawmwwtlelhe benelits
0104 to the state for approving the transfer outweigh the benelfits to
0105 the state for not approving the transler, the panel slmll consider
0106 all matters pertaining to such questions, iucludmg specifically:
0107 (1) Any current beneficial uses being made of the water
0108 proposed to be diverted, including minimum desirable stream-
o100 flow requirements;
o110 (2) any reasonably foreseeable future beneficial uses of the
0111 wuter@ha—h«a&w%@g&wwwf—ariginﬁuim—mam
0112 gmmtdwwfc} '
0113 (QHéy-mlvemep«ewHimmmcMcfbm—wum

Ty O —transl

35 0115 M the economic, environmental, public health and wellure

™ Tone and othuEmncﬁtranmmhmwﬁﬂhc-{ﬂwwmrgmr

017 mwnfv@mﬁhmmwmmlumwrr&wmeﬁ%

. 0118 benehehﬂ—usea—«md—&ha-eemmnne——wwﬂamnmmkpnhhc‘hcnlth , impacts of approving or
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‘water E:) é antig g

alternative sources of water available to lhcrw,in—of-o«'g%n

and present or other potential users

ommwfodglnrwulwmeet—‘o—gmtmdwalor,—mﬂlhc applu.antA
for future beneficial uses; and

1.
lheMplnn ol'design, constructlon and operation of
any works or facilities used in conjunction with carrying the

water@u&—of—ﬁwbwiweﬁ-ong&q

rpmp()bed.
}L /4»%/

. from the point of diversion in sufficient detail to enable Jall

o127 E“coman)alionpracuwunplemenlalionplamforlheuwof

I3

0124

water currently available to and being used by the applicant

and for the use of the water proposed to be transferred; and
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(@)Y conservation plans and practices or the need for such
plam and practices of persons protesting or potentially affected
by the proposed transfer.

(¢) Notice of any such hearing shall be published in the
Kunsas register,

(N Upon timely application’ m‘hd(, tlu.r(,for nnyﬁntcresug
person shall be permitted to in(crvencfgs a purtﬂin any such J
hcurlng&fd——hrmmrﬁﬁg—%pfw%eg&tmiuluvene—- the-chiel-
»ug-hmrmy—d’!rﬁupon such terms and conditions as the chiel
englneer may deem equitable and just, .

(g) The record of the hearing and findings of fact shall be
public records and open for inspection at the office of the chief
engineer. The interbasin water trunsfer hearing panel shall
assess the applicant with all of the costs of obtaining a court
reporter for the hearing and transcribing the transeript of the
hearing. Certified transcripts of the hearing shall be provided at
the expense of those requesting same. A transeript shall be

interested partigljto understand Lhe(nature of the proposed
" water transfer
/M/de s

provided to th;&h‘unnamolluw%mwumwmﬁm ity
Sec. 4. (n) Within 90 days following the conclusion’ of the
hearing the interbasin water transfer hearing panel shall muke
its recommendation of approval or disapproval of the proposed
interbasin water teansfer, along with any dissenting recommen-
dation, to (hc@i:muwmh» withority, The panel’s recommenda-
tion shall specify the reasons for such recommendation, includ-
Ing findings of fuct relating to ench of the factors set forth in
subsection (d) of section 3. The findings shall be documented by
raforance 1o sneclfic portions of the hearing rocord and to any
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other sources used in making the recommendation. The panel
may recommend approval of an application for a smaller amount
of water than requested und may recommend approval of an
application upon such terms, conditions and limitations as it
deems necessary for the protection of the public interest of the
state as a whole. 'l‘hcﬁénmns—wu{cf authority shall then deter-
mine whether to approve the propdsed water transfer and shall
render its decision in writing to all interested parties. o 0

)) Fhe ehief engineer; upon approval by the Kansas w:?f
ik

len
the deelsjon of the autherity; er the director of the Kans /wnwf
1wl ene-
conservation

pon approval by the
legislature for i
appropriate water to im éhw't_iit'l'h,
Upon legislative approval,
order. The director of the Kan

e.c)ief engineer shall issue wuch

mil to the legislature for ita
of water from the state’s
ity to implement the
decision of the
proval, such

from the state’s conservation storage waler supply capacity,

(¢) Any party aggrieved by the decision of lheﬁémmw—wﬁep
authority may appeal to the district court of Shawnee county.
Thé attorney general of the state of Kansas shall defend the

Eléumwnulhori(y's final decision in any appeal proceeding

jn district court.

Sec. 5. (u)?Wu:provhlunsofﬂﬂssccuonshnllbcexchwlvein
determining appeals from all decisions of the Eé«mmrwnm
antharity under this act after the eflective date of this act anc

B0 oy

(b) Upon approval of a proposed water transfer by the

aunthority, the proposed transfer shall be submitted by the chief

engineer to the legislature for review as provided for in K.S.A.

82a-1301

and

et seq., amendments thereto.

Absent legislative

disapproval, the chief engineer shall issue the

order approving

the transfer involving the appropriation of water. Absent

legislative disapproval,

a water transfer contract involving the

purchase of water from the state's conservation storage water

supply capacity to implement the decision of the authority shall

be deemed valid and enforceable.
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shall exclusively govern the procedure to be followed in taking
an appeal from thc@a»nmﬂ‘azmthority from and after such
date.

(b) An appeal shall be taken by filing with the clerk of the
district court of Shawnee county within 30 days following the
date of lheE&mmr—vvnm] authority's final decision a wrilten
notice stating that the party appeals to the district court and
alleging the pertinent facts upon which the appeal is grounded.
Upon filing of the notice of appeal, the clerk of the district court
of Shawnee county shall docket the cause as a civil action, and
shall forthwith and without praccipe, issue summons and cause
the same to be served upon all parties involved in the proceed-

ings beflore the hearing panel and lhewmthority, in
the manner now provided by law in civil cases. The appellant

shall also, within 10 days of the ﬂlln;, of llnc notice of appeal,

serve a written request upon the authority to certify

the complete record of the proccuhng,s l)cforc the hearing panel,
the panel’s findings of fact and the Emmmrwu&n authority’s final
decision. The authority shall certify the record and
deliver same to the Shawnee county district court within 30 days
following the appellunt’s request therelor.

(¢) Jurisdiction to hear and detennine such appeals is hereby
conferred upop the district coust of Shawnee county. Such an
appeal shall not be heard as a trial de novo but shall be limited to
the review of the record certified by llw@:’_mmmm:{aulhority.
In such appeal, the Shawnee county district court shall review
the certified record for the sole purpose of determining whether:

(1) The final decision of lhc@nmm—wn&gr]uutlmrily is based
upon insufficient evidence, or

(2) the final decision of lheYlgnnsﬁmtcﬂaulhorily is capri-
cious, arbitrary or [raudulent.

(d)  Findings of fact within the mnlmrily of ll\c@nnmmwﬂ
authority shall be conclusive unless it is made to appear to the
court that the fIndings of fact are not supported by substantial
evidence alter consideration of the record as a whole.

(e) The final decision of the Shawnee county district court in
auch anneals shall he entered as a indgment as in other civil

'y
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cases. Appeals may be taken from the district court to the Kansas
appellate court as In civil cases.

Sec. 6. The chief engineer shall ndopt rules and regulations
to ellectuate and administer the provisions of this act.

Soer I The legislature adopts the following s the effieial
map depieting the river basing {n this stater

Sec. 8 7. This act shall take cflect and be in force from and
after its publication in the shthﬂc—be&l{

by

Kansas register



3 RS 1298 _
.é)’«_/,’7~55

PROPOSED HOUSE Substitute for SENATE BILL NO. 62

AN ACT concerning water; relating»§o water transfers; - providing

for a procedure for approval of such transfers.

o

B S

Be it enacted by the Legislature of the State of Kansas:

Section 1. As used in this act:

(a) "Water transfer" means the diversion and tfansportaticn
of water in a quantity of 1,000 acre feet or more per year for
beneficial use outside a ten—mil? radius from the point of
diversion of such water.

(b) "Point of diversion means:

(1) For a reservoir: The point where the longitudinal axis
of the dam crosses the center line of the stream;

(2) for a direct diversion from a river, stream or other
watercourse: The location of the headgate or pump intake;

(3) for groundwater diversion: The location of the well;

(4) for multiple points of diversion: The geographical
center of those points of diversion.

(c¢) "Chief engineer" means the chief engineer of the
division of water resources of the state board cf agriculture.

(d) "“"Secretary" means the secretary of the department of
health and environment.

(e) "Director'" means the director of the Kansas water
office.

(£f) "Authority" means the Kansas water authority.

Sec. 2. No person shall make a water transfer in this state
unless and until approved pursuant to the provisions cof this act.
No water transfer shall be approved which would reduce the amount
of water required to meet the presenﬁ or reasonably foreseeable
future beneficial uses of water by present or other potenﬁial

users, unless the authority determines that the benefits to the

W Py 3"/7'?‘3



state for approving the transfer outweigh the benefits to the
state for not appéoving the transfer or, when the chief engineer
recommends to the authority and the authority concurs that an
emergency exists which affects the public health, safety or
welfare or, when the governor has. declared that an emergency
exists which affects‘ the pﬁbifé health, safety or welfare.
Whenever the authority has %ééﬁéfﬁinedf‘ or the governor has
declared that an emergency exists, a water transfer may be
approved on a temporary basis for a pericd of time not to exceed
one year under rules and regulations adopted by the chief
engineer. The emergency approval shall be subject to the terms,
conditions and limitations specified by the chief engineer.

Sec. 3. (a) Any person desiring to make a water transfer
shall file an application with the chief engineer. If the
application is found to be insufficient to enable the water
transfer hearing panel to determine the source, nature and amcunt
of the proposed transfer, it shall be returned for correction or
completion or for any other necessary information. This act does
not exempt the applicant from complying with the provisions of
the Kansés water appropriation act or the state water plan
storage act, whichever is applicable.

(b) Within 60 days after receipt of a sufficient
application, the chief engineer shall commence a hearing at which
the water transfer hearing panel shall consider the application,
make findings of fact and make a recommendation to the authority
whether to approve the proposed water transfer. The chief
engineer may commence such a hearing upon receipt of an
application to appropriate water pursuant +to the Kansas water
appropriation act or upon receipt from the director of a proposal
to contract for the sale of water from the state's conservation
storage water supply capacity which application or proposal
relates to the diversion and transportation of water which is not
defined as a water transfer.

(c) The water transfer hearing panel shall consist of the

chief engineer, the director or the director of the division of



environment of the department of health and environment if
designated by the secretary. The chief engineer shall serve as
the chairperson of the panel. A recommendation concurred in by
any two of the three panel members shall constitute the
recommendation of the panel in all-matters. The panel shall have
all power and authority nééééééry to conduct the hearings and
make findings and recommendatfggé;required by this act.

(d) To detefmine whether the benefits to the state for
approving the transfer outweigh the benefits to the state for not
approving the transfer, the panel shall consider all matters
pertaining to such questions, including specifically:

(1) Any current beneficial uses being made of the water
proposed +to be diverted, including minimum desirable streamflow
requirements;

(2) any reasonably foreseeable future beneficial uses of
the water:

(3) the economic, environmental, public health and welfare
and other impacts of approving or denying the transfer of the
water;

(4) alternative sources of water available to the applicant
and present or other potential users for future beneficial uses;

(5) the proposed plan of design, construction and operation
of any works or facilities used in conjunction with carrying the
water from the point of diversion in sufficient detail to enable
all interested parties to understand the nature of the proposed
water transfer;

(6) conservation practice implementation plans for the use
of water currently available to and being used by the applicant
and for the use of the water proposed to be transferred; and

(7) conservation plans and practices or the need for such
plans and practices of peisons protesting or potentially affected
by the proposed transfer.

(e) Notice of any such hearing shall be published in the

Kansas register.

(f) Upon timely application made therefor, anyi%nteres;gé;—‘2L~



person shall be permitted to intervene/as a pa{Ei] in any such
hearing [E?d7——in~igfaﬁ%iﬂg—fhe+priviIé§E“urihﬁxnnﬁﬁm:—4&x>+ﬂﬁfﬁi =< __
engiﬁee;—may*dgzéélupon such terms and conditions as the chief
engineer may deem equitable and just.

(g) The record of the hegrigg and findings of fact shall be
public records and open for insQééﬁion,at the office of the chief
engineer. The water transféﬁ?}héaring’ panel shall assess the
applicant with all of the costs of obtaining a court reporter for
the hearing and transcribing the transcript of the hearing.
Certified transcripts of the hearing shall be provided at the
expense of those requesting same. A transcript shall be provided
to the chairperson of the authority.

Sec. 4. (a) Within 90 days following the conclusion of the
hearing the water transfer hearing panel shall make its
recommendation of approval or disapproval of the proposed water
transfer, along with any dissenting recommendation, to the
authority. The panel's recommendation shall specify the reasons
for such recommendation, including findings pf fact relating to _
each of the factors set forth in subsection (d) of section 3.
.The findings shall be documented by reference to specific
portions of the hearing record and to any other sources used 1in
making the recommendation. The panel may recommend approval of
an application for a smaller amount of water than requested and
may recommend approval of an application upon such terms,
conditions and limitations as it deems necessary for the
protection of the public interest of the state as a whole. The
authority shall then determine whether to approve the proposed
water transfer and shall render its decision in writing to all
interested parties. W//'& T0 010\75‘

(b) Upon approval of a proposed water transfer by the
authority, the proposed transfer shall be submitted by the chief
engineer to the legislature for review as provided for in K.S.A.
82a-1301 et seg., and amendments thereto. Absent legislative
disapproval, the chief engineer shall issue the order approving

—
the transfer @pvolving the appropriation of wate:;/ Absent



legislative Qisapproval, a water transfer contract involving the
purchase of water from the state's conservation storage water
supply capacity[ib implement the decision of the authori@i] shall
be deemed valid and enforceable.

(c) Any party aggrieved by the decision of the authority
may appeal to the district couft;b?'shawnee county. The attorney
general of the state of Kahsaéiéhali defend the authority's final |
decision in any appeal proceeding in district court.

Sec. 5. (a) The provisions of this section shall be
exclusive in determining appeals from all decisions of the
authority under this act after the effective date of this act and
shall exclusively govern the procedure to be followed in taking
an appeal from the authority from and after such date.

(b) An appeal shall be taken by filing with the clerk of
the district court of Shawnee county within 30 days following the
date of the authority's final decision a written notice stating
that the party appeals to the district court and alleging the
pertinent facts upon which the appeal is grounded. Upon filing
cf the notice of éppeal, the clerk of the district court of
Shawnee county shall docket the cause as a civil action, and
shall forthwith and without praecipe, issue summons and cause the
same to be served upon all parties involved in the proceedings
before the hearing panel and the authority, in the manner now
provided by law in civil cases. The appellant shall also, within
10 days of the filing of the notice of appeal, serve a written
request upon the authority to certify the complete record of the
proceedings before the hearing panel, the panel's findings of
fact and the authority's final decision. The authority shall
certify the zrecord and deliver same to the Shawnee county
district court within 30 days following the appellant's request
therefor.

(c) Jurisdiction to hear and -determine such appeals is
hereby conferred upon the district court of Shawnee county. Such
an appeal shall not be heard as a trial de novo but shall be

limited +to the review of the record certified by the authority.



In such appeal, the Shawnee county district court shall _review.... ..
the certified record for the sole purpose of determining whether:
(1) The final decision of the authority is based upon
insufficient evidence, or
(2) the final decision Qf'aﬁhe authority is capricious,

arbitrary or fraudulent. 1fi:{; 

(d) Findings of fact wifﬁih the aﬁthority of the authority
shall be conclusive unless it is made to éppear to the court that
the findings of fact are not supported by substantial evidence
after consideration of the record as a whole.

(e) The final decision of the Shawnee county district court
in such appeals shall be entered as a judgment as in other civil
cases. Appeals may be taken from the district court to the
Kansas appellate court as in civil cases.

Sec. 6. The chief  engineer shall adopt rules and
regulations to effectuate and administer the provisions of this
act.

Sec. 7. This act shall take effect and be in force from and

after its publication in the Kansas register.





