Approved OZ{WA/ =0, [SF3

Date
MINUTES OF THE __House SUBOMMITTEE ON Natural Resources
The meeting was called to order by Representativimiggwfox at
_3:30  ¥¥n/p.m. on March 22 1983in room _519=S  of the Capitol.

All members were present except:

Committee staff present:

Ramon Powers, Research Department
Theresa Kiernan, Revisor of Statutes' Office
La Nelle Frey, Secretary to the Committee

Conferees appearing before the committee:

Discussion on SB 62

Vice-chairman Ron Fox reminded Subcommittee members that revisions made to
proposed House Substitute for SB 62 during the March 17 and 18 Subcommittee
meetings had been incorporated into the draft which he was distributing for
discussion. He asked Ramon Powers, Committee staff member from the Research
Department, to provide a line-by-line explanation of the House Substitute
for SB 62 (see attachment 1).

Mr. Powers explained the substitute bill, noting that the bill shows
changes which were made since the previous draft--the final draft would
not show any of the changes.

Throughout the meeting, Vice-chairman Fox encouraged input and discussion
from Subcommittee members and persons in attendance at the meeting. In
addition to Subcommittee members' participation, active participation was
received from: Joe Harkins, Kansas Water Office; Leland Rolfs and David
Pope, Kansas Board of Agriculture, Division of Water Resources; Chris
McKenzie, League of Kansas Municipalities; and, Paul Fleener, Kansas Farm
Bureau.

Vice-chairman Fox asked if there were any other suggested revisions to be
made at this time. There being none, he asked if the Subcommittee was
receptive to the idea of having the revisions suggested at today's meeting
incorporated into the proposed House Substitute for further Subcommittee
discussion the following day. He thought the Subcommittee needed one more
day of discussion before presenting the bill to the Comhittee on Energy and
Natural Resources.

Representative Kent Ott made a motion that Vice-chairman Fox and Committee
staff members meet to refine the wording of Subcommittee-suggested revisions
and prepare a draft for the Subcommittee for further discussion. Represen-
tative Thomas Walker seconded the motion. The motion passed.

There being no further business to come before the Subcommittee, the
meeting adjourned at 4:30 p.m.

The next meeting of the Subcommittee will be held March 23, 1983.

Rep. Ron Fox, Vice-chairman

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for 1 l
editing or corrections. Page Of
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HOUSE Substitute for SENATE BILL NO. 62

AN ACT concerning water; relating to the approval of certain

water transferss+--previding-£foxr-a-preocedure-fox-appreval-ef

‘sueh-transfers. LT

R

Be it enacted by the Legislature of the—state of Kansas:

Section 1. As used in this act:

(a) "water transfer" means the ‘diversion and transportation

of water in a quantity of—éTGGe'acre feet or more per year for
beneficial use outside a ten-mile radius from the point of
diversion of such water.

(b) "Point of diversion means:

(1) Fexr-a-resexrwveizr+ The point where the longitudinal axis

of the dam crosses the center line of the stream in the case of a
reservoir;

(2) £ex the location of the headgate or intake in the case

of a direct diversion from a river, stream or other watercourse=

Hl

he-leecatien-ef-the-headgate-exr-pump-intake;
(3) £ex--greundwater-diversiemn+ the location of the well in

the case of groundwater diversion;

(4) £exr-mulfiple--peinis--ef--diverszens the geographical

center of #hese the points of diversion in the case of multiple

diversion points.

(c) "Chief engineer" means the chief engineer of the
division of water resources of the state board of agriculture.

(d) "Secretary" means the secretary of the department of
health and environment.

(e) "Director" means the director of the Kansas water
office.

(£f) YAuthority" means the Kansas water authority.

(¢) "Party" means any person who intervened at the public

hearing held pursuant toc section 3, and who presented testimony

L7 ik yiced J  3-22-53
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- 0of witnesses under oath, conducted cross examination, presented

oral arguments and filed written briefs. "Party" does not mean a

person who made a limited appearance for the purpose of

presenting a statement for or against the water transfer.

(h) "District court" méaﬁéithe,district court of Shawnee

county. FREL N
Sec. 2. No person shall make a water transfer in this state

unless and until the transfer is approved pursuant to the

provisions of this act. No water transfer shall be approved
which would reduce the amount of water required to meet the
present or reasonably foreseeable future beneficial uses of water
by present or e%hef--petentéa& ’fqture users, unless ;KE); the
auéhorityvdefefgghes that the benéfits to the state fof approving
the transfer outweigh the benefits to the state for not approving
the transfer exry-whem; (2) the chief engineer recommends to the
authority and the authority concurs that an emergency exists
which affects ﬁhe public health, safety or welfare exs-when; or
(3) the governor has declared that an emergency exists which
affects the public health, safety or welfare. ﬁgénevef-ehe
autherity-has-determined,-or-the-governexr-has~-deetared--that an
emergency exists, a water transfer may be approved on a temporary
basis for a period of time not to exceed one year under rules and
regulations adopted by the chief engineer. The emergency
approval shall be subject to the terms, conditions and
limitations specified by the chief engineer.

Sec. 3. (a) Any person desiring to make a water transfer
shall file aa—-app&éeaéienL with the chief  engineer, an

application in the form reguired by rules and regqulations adopted

by the chief engineer. If the application 1is found to be

insufficient to enable the water transfer hearing panel to
determine the source, nature and amount of the proposed transfer,
it shall be returned for correction or completion or for any
other necessary information. This act dees shall not be

construed as to exempt the applicant from complying with the
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provisions of the Kansas water appropriation act or the state
water plan storage act, whichever is applicable.

(b) WwWithin 60 days of receipt of a sufficient application

for a water transfer pursuant to this act, the chief engineer

shall eati--ard--heid convene ‘and conduct a hearing thereon. At

-~

such’hearing, the water traﬁsﬁé?:héaring,panel shall consider the

application and shall make a* recommendation to the authority
whether to approve the proposed water transfer. Fhe-pamei-shaiil
make-:ts-recemmendation-based-on~-written-£indings-ef-£fact-

If it is determined to be in the best interest of the state,

the chief engineer may eaii-arnd-heid convene and conduct such a

hearing wuper within 60 days of receipt of (1) e£f an application

to appropriate water pursuant to the Kansas water appropriation
act or (2) ef a proposai td contract for the sale of water from
the state's conservation storage water supply capacity even

though such diversion and transportation of water is not a water

transfer as defined by section 1.
(c) The water transfer hearing panel shall consist of the

chief engineer, the director and the secretary or the director of

the division of environment of the department of health and
environment if designated by the secretary. The chief engineer
shall serve as the chairperson of the panel. A recommendation
concurred in by any two of the three panel members shall
constitute the recommendation of the panel in all matters. The
panel shall have all pewer--and--autheri&y powers necessary to
conduct the hearings and make findings and recommendations

required by this act. The hearing shall be conducted in a prudent

and timely manner.

(d) To determine whether the benefits to the state for
approving the transfer outweigh the benefits to the state for not
approving the transfer, the panel shall consider all matters
pertaining to such questions, including specifically:

(1) Any current beneficial uses being made of the ‘water
propcsed to be diverted, including minimum desirable streamflow

requirements;
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(2) any reasonably foreseeable future beneficial uses of
the water; ;

(3) the economic, environmental, public health and welfare
and other impacts of approving or denying the transfer of the
water;

(4) alternative sourdéé_éfjwater avaiiable to the applicant
and preéent or eéhef-peéeaéééiffﬁ£ure users for future beneficial
usesfﬁ

(5) the proposed plan of design, construction and operation
of any works or facilities used in conjunction with carrying the

water from the point of diversion. The plan shall be in

sufficient detail to enable all interested parties to understand
the nature impacts of the proposed water transfer; and

(6) conservation praetiee--impiementatier practices and

plans implemented for the use of water currently available to and

being used by the applicant and for the use of the water proposed
to be transferreds+-and.

(7) conservation plans and practices or the need for such
plans and practices of persons protesting or potentially affected
by the proposed transfer.

(e) Notice of any such hearing shall be published 1in the

Kansas register. Such notice shall be published at least 15 days

prior to the date of the hearing.

(f) Upon timely application made therefor, any zazerested
person shall be permitted to intervene as a party in any such
hearing amd-~--in--granting-the-priviltege-to-intervener-the-chzef
engineer-may--de--se upon sueh the terms and conditions es

determined by the chief engineer may-deem-equitable-ard-3ust.

(g) The record of the hearing and findings of fact shall be
public records and open for inspection at the office of the chief
engineer. The water transfer hearing panel shall assess to the
applicant wztk all ef-the costé of obtaining a court reporter for
the hearing and transcribing the transcript of the hearing.
Certified transcripts of the hearing shall be provided at the

expense of those.requesting same. A transcript shall be provided



10
11
12
13

15
16
17
18
'19
20
21
22
23
24
25
26
27
28
23
30
31
32

33

35

to the chairperson of the authority.

Sec. 4. (a) Within 90 days following the conclusion of the
hearing, the water transfer hearing panel shall make its
recommendation of approval or disapproval of the proposed water
transfer, along with any di§senting recommendation, to the

authority. The panel's recommendatlon shall specify the reasons
for such recommendatlon, 1ﬁéludlng findings of fact relating to
each of the factors set forth in subsection (d) of section 3.
The findings shall be documented by reference to specific
portions of the hearing record and to any other sources used in
making the recommendation. The panel may recommend approval of
an application for a smaller amount of water than requested and
may recommend approval of an application upon such terms,
conditions and 1limitations as it deems necessary for the

protection of the public interest of the state as a whole. Within

90 days of receipt of the panel's recommendation, the authority

shall £kem determine whether to approve the propesed_.ﬁéteﬁ-

transfer and shall rernder send written notice of its decigiqn;én_

z€3ng to all . -erestzed partles.A

for §25\dlsapproval

(b) Upon approval of a proposed water transfer by the

authority and 1if there is no pending appeal of the authority's
decision, the proposed transfef shall be submitted by the chief
engineer to the legislature for review as provided for in K.S.A.
82a-1301 et seg., and amendments thereto. Absent legislative
disapproval, the chief engineer shall issue the order approving
the transfer imvelwing--the--apprepriatioR--of--wWater----ABSen:

egislative-~-disapprevarr-a-water-transfer-eentract-inveivzng-the

H

purehase-ef-water-£from-the--statels--eenservatien--sterage-—wates
supply--capacity-to-impliement-the-deeisieon-ef-the-autherzty-shais
be-deemed-vat:id-and-enfexeeabzie.

(c) Any party aggrieved by the final decision of the
authority may appeal %e--ihe-distriet-eeurt-ef-Shawnee-esunty~

The-atierney-generat-of-the-state--of--Kapsas-~-shall--defend--the
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autherztylg~-£inat-~decisien-in-any-appeat-proceeding-in-distries

€

- eeu¥t the decision in the manner provided by section 5.

Segsr-5---fay-~Fhe--provisieons--ef--thig--seetien--skatt---be
exetusive--in-~determining--appeats--£frem--ait-~-deeiszers--ef-the
antherzty-unde¥-this-aet- aftef-nhe-effeetive date-ef-this-aet-and

shaz:- exe&usive}y—gevefn-%he—sfeeeéufe te—be—£el$ewed--in--takiag
an—appeaé-:fem-%he—au%hef&ty-zfem;aﬁd-aétef—sueh-éatee
ébé——An--appea}--sha&é--be-taken-by—éiiing-with—éhe—e;efk—eé
the-distriet-eourt-ef-chawvnee-county-within-30-days-£fettewznrg-the
dete-ef-the-autherityls-final-decision-a-written--netice~--stating
tha%--%hé——paf%y--appeais-—te-the-ééstfieé-eeaf%-aaé-aééeging—%he
pertinent-£facts-upen-which-the-appeal-is-grounded----Upen--£iiing
@f--the--notice--of--appeat---the--eterk-of-the-digtrzet-court-of
Shawnee-county-shall-decket-the-cause--as--a--eivit--aetieny—--and
shati-ferthwith-and-without-praeecipe,-issue-summens—-and-cause-the
same——te-—be--sefveé-upen—aié-parties—inve}ved-én-the-pfeegeéings
befere-the-hearing-panei-and-the-avthorztyr--2n--the--Rannexr--Rew

pfevééeé-by—éaw—in—eiwéi-eaeese—-ghe-appeiiaae—shai&-a&se7—wé€h§n

18--days--ef--the-£fiting-ef-the-netice-of-appeatr-serve-a~wrztien

request-upen-the-autherity~-te-certify-the-comptete-recerd-of-—-the
preceedings-~-befoxe--the--hearing--panet -the-paneitls~-£findings-ef
faet-and-the-autheorityls--£finat--decisien---Fhe--authertty--shail
gertzfy--the--recerd--and--detiver--same~-~te--the--Shawvree-€eunty

distriet-ceurt-within-36-days-£fellewing-the~-appetiantls—-regquess

H‘

thexefeor~
{ey--Jurisdietien--to-~-hear--and--determrine--such-appeais-s

hexeby-cenferzed~-upen-the-distriet-eourt-of-Shawnree-eounty---54€h

an-appeat-shaltl-net-be-heaxd-as-a-triat--de--neve--but--shatl--be

imtted-~to--the-review-oi-the-recerd-eertified-by-the-autherzty-

H-

in-sueh-appeazr-the~-Shawnee-county

Sec. 5. (a) From and after the effective date of this act,

the provisions of this section shall govern exclusively the
Sh\&L

manner in which any appeal from the[decision of the authority is

made.

(b) All appeals rom the authority's final decision shall
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be filed with the district court’ cf-Shawnes county. The attorney

general of the state of Kansas shall represent the authority in

any appellate procedure.

Lnel

(c) Not later than 30 days after the date of the/(decision

of the authority, any party may apply to the district court for

-

review of the decision. The application for review shall state

the specific facts upon-\&ﬁiéh'the appeal for review is based.

Upon application for review, the clerk of the district court

shall serve a copy of such application upon the sée%ef&fy:kfhe

seuretary shall notify, by prepaid first class mail, all parties

that an application for review has been filed. The secfetaxy

shall transmit to the clerk a certified transcript of the

proceedings before the hearing panel, the panel's findings of

- ot
fact, the authority's decisions and any[;uthoéity's findings of

fact.
(d) The district court shall review the certified reeexd

transcript and findings for the sole purpose of determining

whether: N
(1) The final decision of the authority #s was based upon
¥psufficient evidence, or

(2) the final decision of the authority #s was arbitrary or

capriciouss-axbz&rary or fraudulent.

(e) The review proceedings shall have precedence e¥er all

other matters in the district court and shall be heard by the

court without a jury. Except as provided by this section, the

procedure for review shall be the same as in other civil actions.

(f) The decision of the district court may be appealed in

the same manner as other civil actions. Appellate proceedings

shall have precedence in the court of appeals and in the state

supreme court. Except as provided by this section, the procedure

upon appeal shall be the same as in other civil actions.

¢€3 (g) Any findings of fact withim-the-autherity-ef-the

astheri:ty made by the hearing panel sr the authority shall be

deemed conclusive unless it is made to appear to the court that

the findings ef-£fae: are not supported by substantial evidence
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afﬁerfeensidefatien-ef-the~feeefé-as-a—wheie.

¢e}--FThe-£final-deeision-of-the-Shawnee-county-disEriet-eourt
in~-sueh-appeais-shall-be-entered-as-a-judement-as-in-ether-e:vid
eases-~-Appeais-may-be-taken--£from--the--distriet--eourt~-~-to~-~the
Kaﬁsas-appe&}ate—eeur%-as-éa—éév&i—easeSe

Sec. 6. The chief éﬁéiﬁ;ér ‘shall adopt .all rules and
regulations necessary to effég%ﬁate and administer the provisions
of this act.

Sec. 7. This act shall take effect and be in force from and

after its publication in the Kansas register.

T em e St e





