Approved March 16, 1983
Date

MINUTES OF THE _Senate COMMITTEE ON Fnergy and Natural Resources

The meeting was called to order by Senator Charlie L. Angell at
Chairperson

— 8:00 amfh. on Tuesday, March 15 1983 in room ___123-S of the Capitol.

All members were present except:
Senator Paul Hess

Committee staff present:

Ranpon Powers, Research Department

Don Hayward, Revisor's Office

LaVonne Mumert, Secretary to the Committee

Conferees appearing before the committee:

Representative Keith Farrar

Senator Leroy Hayden

Douglas L. Bendell, Douglas Energy Company

Ieland E. Nordling, Southwest Kansas Royalty Owners Association

The minutes of the March 4, 1983 meeting were approved.

Written testimony received from L. C. Case, Mobil 0Oil, was distributed to the Committee
(attached to the March 2, 1983 minutes).

A letter from Attorney General Robert Stephan on S.B. 281 was also distributed to the
Committee (Attachment 1).

H.B. 2208 - 0il and gas leases; covenants of reasonable exploration

Representative Keith Farrar read his written testimony (Attachment 2) in support of H.B. 2208.
He said under present law, the royalty owner must bear the burden of proving that the lessee
has failed to explore the deeper horizons. This bill simply shifts the burden of proof to
the producing company and does not affect contractural rights in any way. Representative
Farrar said that rather than setting a specific depth in the bill, Section 4 provides that
the bill would apply only to those zones below present production. Senator Roitz asked if
contracts signed at the present have provisions to protect against this problem. Representa-
tive Farrar answered that they do.

Senator Leroy Hayden reviewed his written testimony (Attachment 3). He said this bill does
not break any existing contracts, but just makes it easier for the landowner and gives him
a little more leverage. He mentioned that loans have been made on the possible production
of these deeper horizons.

Douglas L. Bendell summarized his written testimony (Attachment 4). He said Douglas Energy
is the owner of leases covering approximately 200,000 acres of deep rights in southwest
Kansas. Mr. Bendell explained that his company is presently involved in a lawsuit filed by
Amoco. He testified that H.B. 2208 would effect only a procedural change in future litigation
by shifting the burden of proof. It would remove the legal disability Kansas mineral owners
suffer. This legislation does not affect contractural rights in any way. The bill's
provisions would take effect only 15 years after the initial production commences. He
stressed that these matters still have to go to court under H.B. 2208. Mr. Bendell reminded
the Committee that this bill pertains to civil law rather than criminal law. He distributed
"Deep Horizons" Legislation Economic Impact (Attachment 5) to the Committee. This predicts
that the effect of this bill is nothing more than returning the activity in Kansas to 1981
levels. Mr. Bendell also provided a Memorandum of Law prepared by John Lungren (Attachment 6)
concerning any questions with respect to the constitutionality of the bill.

Leland E. Nordling referred to his written testimony (Attachment 7). He told the Committee
that these leases were executed in the 20's, 30's and 40's and were for a ten-year period.
Most of these leases di not have the 640 acre spacing. These landowners were presuming a
life for these wells of 10 to 15 years without knowing that the Kansas Corporation Commission
was going to prorate the field. So, instead of the gas being taken in 10 or 15 years, it now
has been 40 to 50 years and appears it will be another 15 or 20, possibly even 50, years
before it is depleted. Mr. Nordling said H.B. 2208 is not going to cancel leases, it merely
shifts the burden of proof from the landowner to the lessee.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page —r Of _._2....



CONTINUATION SHEET

MINUTES OF THE Senate COMMITTEE ON Enerqgy and Natural Resources

room _123-S  Statehouse, at ___8:00 a.m./HXX. on Tuesday, March 15 , 19.83

The meeting was adjourned at 9:03 a.m. by the Chairman. The next meeting of the Committee
will be at 8:00 a.m. on March 16, 1983.
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Attachment 1

STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR. KANSAS JUuDicIiAL CENTER, TOPEKA 66612

ROBERT T. STEPHAN MAIN PHONE 9130 245-2218

ZONSUMER P CCTION 235-3751
ATTORNEY GE“ERAL ONSUMER PROTECTION 5

March 11, 1983

The Honorable Charlie L. Angell

Chairman

Senate Energy and Natural Resources Committee
Room 355-E, Statehouse

Topeka, Kansas 66612

Dear Chairman Angell:

We have had an opportunity to review Senate Bill No. 281
which 1is presently before your committee. In our considered
opinion certain parts of the proposed legislation are detri-
mental to the public's interests relative to transport and
disposal of hazardous wastes.

First, section 1(f) proposes to redefine the term "hazardous
waste" in an extremely narrow way. The proposed definition
includes only solid wastes and thereby excludes liquid,
gaseous, and semisolid wastes. This restrictive definition
coupled with the proposed deletion of subsection (x) of
K.S.A. 1982 Supp. 65-3430 places the Kansas Department of
Health and Environment in the untenable position of being
unable to exercise regulatory control over liquid, gaseous,
and semisolid wastes. This, we believe, is contrary to the
best interests of the citizens of our state.

Second, S.B. 281 Section 2(k) also eliminates existing lan-
guage from K.S.A. 1982 Supp. 76-3431 which requires that
criteria for identifying and listing of hazardous wastes be
consistent with the minimum federal standards under the
Resource Conservation and Recovery Act of 1976 (72 U.S.C.
6921) as amended by the Solid Waste Disposal Act of 1980
(P.L. 94-482, October 21, 1980). We have conferred with
David Tripp, acting regional counsel for Region VII, United
States Environmental Protection Agency regarding this pro-
posed statutory change. Mr. Tripp indicated that such sta-
tutory change would jeopardize federal funding of our state's
programs under the above-cited federal acts because such
funding is predicated on the state complying with minimum
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federal standards. The elimination of statutory reference

to the subject federal acts would, arguably, allow the secre-
tary to promulgate regqulatory standards more lenient than
controlling federal standards. This would result in a poten-
tial loss of federal funding for important state hazardous
waste programs and expose the citizens of our state to levels
of hazardous waste considered unacceptable by federal authori-
ties.

Third, section 2(p) of S.B. 28l eliminates the present require-
ment that transporters of hazardous waste submit evidence of
liability insurance coverage in an amount that assures the
secretary of the transporter's financial responsibility. We
realize that pursuant to 49 C.F.R. part 387 minimum levels of
financial responsibility are established by the Federal High-
way Administration for carriers of hazardous waste and that
requiring such carriers to submit evidence of financial re-
sponsibility to the Secretary of K.D.H.E. may be duplicitious.
However, we believe that the transport of hazardous wastes
over our state's streets and highways represents an activity
that reguires increased vigilance by responsible state offi-
cials. Therefore, we submit that carriers of hazardous waste
should be required to satisfy the secretary of K.D.H.E. that
they are financially responsible at least to the extent re-
gquired by 49 C.F.R. part 387.

We believe your committee has wisely chosen to take no action
on this bill at this time. We believe that it is crucial
that you and the members of your distinguished committee be
informed as to the implications of Senate Bill No. 281 should
interest be renewed in reviving it at some later date. To
this end, we of course are available to discuss any and all
issues relative to the subject bill.

Thank vyou for your attention to this matter.

W/ o4

Robert T. Sfephan
Attorney General of Kansas

RTS:hle



Attachment 2

STATE OF KANSAS

KEITH FARRAR
REPRESENTATIVE, 1247H DISTRICT
STEVENS, GRANT, STANTON,
MORTON. HASKELL COUNTIES

COMMITTEE ASSIGNMENTS
MEMBER: WAYS AND MEANS

STAK ROUTE
HUGOTON, KANSAS 67951

TOPEKA

HOUSE OF
REPRESENTATIVES

STATEMENT BY REP. KEITH FARRAR
BEFORE THE SENATE ENERGY AND NATURAL RESOURCES COMMITTEE
HOUSE BILL 2208

Mr. Chairman and members of the committee, first a few points
about HB 2208,

#1., HB 2208 provides the means to make available more natural gas
and oil to the people of Kansas.

#2. Most of the acreage in the large Hugoton Natural Gas Field is
held by oil and gas leases executed many years ago.

#3. There are indications that deeper zones of gas and oil are
located within the presently leased area. However, most of the
companies holding these old leases are reluctant to drill to the
deeper zones.,

Apparently the gas producer assumes the lease he holds gives him
the right to produce only the shallowest and, therefore, usually the

cheapest zone, Surely 15 years is enough time to allow development of
a lease,

Why do we need this legislation?
Presently the Kansas Royalty Owner whose o0il and gas rights are
being held by the oil and gas companies, from the surface to the center
of the earth, by shallow production must sue, to compel deeper exploration

or to free the deeper horizons for exploration by others. Under present
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law the royalty owner must bear the burden of proving in court that the
present lessee has failed to explore the deeper horizons prudently., He
must offer expert geologic and engineering testimony.

Most Kansas royalty owners are small farmers. Even if they are
willing to incur the expert witness fees, and legal expense, and they
are able to find legal counsel sufficiently sophisticated to handle
this very complex and technical case, it is virtually impossible for them
to develop and secure that sort of evidence. How many Kansas farmers
have geologists, petroleum engineers, and economists on their payroll?
Probably none. But the oil companies do.

This bill does not affect contractual rights in any way, but simply
provides a procedural change in any litigation which may be initiated by
the Kansas royalty owner against an oil or natural gas company when the
company has failed to reasonably explore the deeper zones under the lease.

It shifts the burden of proof to the producing company, to show that
they have made an effort to develop the lease, instead as under the
present law, the royalty owner has to prove the company hasn’t prudently
developed the lease. The_company still has its day in court.

The lower zones are like money in the bank for some companies, and
unless the State shifts the burden of proof to the companies, we may not
develop those zones for another thirty to forty years.

If there is nothing to produce, this bill will not hurt anyone. If
there is oil and gas to be produced, then the companies who have the
leases should not object to producing the minerals 15 years after the
primary term of this lease, anymore than the tenant farmer cannot expect
his lease to be continued without using all of the land.
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A landowner who leases his land for agricultural purpose is entitled
to production on all of the leased land, not just one quarter of his land.
I believe the royalty owner has the right to expect the oil companies
to produce all of the minerals, not just those that are cheap to produce.
The FPC (now the Federal Energy Regulatory Commission) beginning in
1975 took steps to require lessee-producers to observe the standard of
the “prudent operator” in maintaining and developing reserves of natural
gas. During the court case that came about because of the FPC order,
which was challenged by the producing companies, the point was made by
the FPC staff that they intended to use their authority over prudent
lease hold operations “to insure full and timely development of reserves”.
The case referred to was heard by the United States Court of Appeals for
the Fifth Circuit in Shell 01l Co. v Federal Energy Regulatory Commission.
The court observed that the prudent operator standards sought by the
FPC order, was contained in lease agreements with mineral owners, and
that such attempted enforcement would encroach on the jurisdictional
areas "reserved_to the states.”

[t is abundantly clear that the enforcement of the prudent operator
standard for lessee-producers is of the utmost importance to gas
consumers. This was recognized by the FPC, and since it cannot be
achieved at the national level after three years of trying to do so, it
is clear that if the consumer interest in enforcing a prudent operator
standard is to be furthered, it must be done through state effort.

Finally, it is also clear that the present law, aids particularly
the international major oil companies, which are sitting on hundreds of
thousands of relatively unexplored acres in Kansas, and therefore
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eliminating leasing or exploration competition on those acres. This
lack of competition effectively removes from potential exploration,
millions of acres of Kansas land which represents the best possibility
for future discoveries of Kansas oil and gas.

Remember, no expenditures by the state government will be required
as a result of this proposed legislation, and with the very real
beneficial economic impact potential to the Kansas economy, and the
potential of additional tax revenue, I know of no other proposed
legislation which would be as cost efficient as HB 2208. 1 strongly
urge its passage,



Attachment 3

STATE OF KANSAS

LERCY AL HAYDEN {/_\ i TEE e

SEMATOR TIoRYY NIMTH DISTRICT Sipd A
GREELEY WICHITA SCOTT.
HAMILTOMN KEARNY. FINNEY
STANTON GRANT MORTON
STEVENS AND PART OF TOPEKA
HASKELL COUNTIES

30X 458

SATANTA, KANSAS 57870 SENATE CHAMBER

March 22, 1932

You have been told that SB 586, The Deep Horizons Bill, is
a "Special Interest Bill." This information is correct. The
special interests being looked after by this Bill are the interests
of the Xansas Royalty Cwners and all Kansas citizens whose utility
bills could be favorably affected. This bill has been presented
several times in other sessions so it is not a "Jonny-come-lately-
special-interest" Bill, but an issue whose time has arrived. It
does not favor any oil or gas company. All it does is give the
royality owner a little bit more leverage when and if he is com-
pelled to take an 0il Company to court to prove they have not
prudently developed his property.

Mr. Brewster, in his testimony, used the phrase "changing the
rules in the middle of the game." He quoted the Attorney General
opinions #76-%42 and 77-29. Well, I officiated basketball and
football for 28 years, so I know a lettle bit about rules and
games. In the case of Energy Reserve vs. KP&L, during July, 1981

and again last week in case #53555 regarding the city of Manhatten,
the Kansas Supreme Court ruled that "legislation adjusting the
rights and responsibilities of contracting parties must be upon
reasonable conditions and of a character appropriate to the public
purpose justifying its adoption.” You will note that these Court
rulings came long after the Attorney General's opinion, so it 1is
obvious that Mr. Brewster is using an old rule book--same game,
but outdated rule book.

Mr. Sims of Mobile had a map showing their attempts to produce
from lower zones, some of which were successful. Well, I have a

land owner in my district that, after one of those "unsuccessful"”

AL, >
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HAMILTON ~SEARNY FINNEY

STATE OF KANSAS

GRANT. MORTON
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“ASKELL COUNTIES o
HSOX 458 BER
SATANTA, KANSAS 67870 SENATE CHAM

attempts by Mobil, proceeded to try to get Mobil to release some
of those obviously worthless lower zones. His attempt covered
several years of costly litigation. He was finally successful in
obtaining a release from Mobil. He ultimately was successful in
finding an independent oil operator (not Douglas Energy) to drill
on these released areas. He now has an interest in three producing
0oil wells and one additional gas well, all vroducing from zones
tested by one of those "dry holes" on the map shown by Mr. Sims.
The whole state ultimately will benefit from this man's efforts,
but he should not have encountered the problems that our statutes
czused him in getting these leases released.

The issue before the legislature is not the legality and/or
the constitutionality of this bill. That issue is the function
of the court and will be tested in the courts. However, this
bill will set up the conditions to meet the Supreme Court's philo-
sophy that "it must be upon reasonable conditions and of a char-
acter appropitate to the public purpose justifying its adoption.”
So the crux of the matter this: this bill is in the Public's best
interest and will the legislature respond to that need by passage
of this bill.




Attachment 4

TESTIMONY OF DOUGLAS L. BENDELL
IN SUPPORT OF HOUSE BILL NO. 2208
March 15, 1983

Good day, ladies and gentlemen of the Committee. I very much appreciate the
invitation to testify on the '"Deep Horizons' Bill.

My name is ''Dug' Bendell, and I am the president of Douglas Energy Company,
Inc., a Kansas corporation, with offices in Hugoton, Kansas and Oklahoma City. I
am a former resident of Kansas but I now reside in Oklahoma. Of course, I continue
to pay Kansas income tax, ad valorem property tax, and so forth in connection with
oil and gas production in Kansas.

By way of background, I have been actively employed in the oil and gas explora-
tion business since 1969. T am a Certified Professional Landman, a member of the
American Association of Petroleum Landmen and an associate member of the American
Association of Petroleum Geologists. I have been qualified as an expert witness
before the Kansas Corporation Commission and have testified regarding H.B. 2208
before the House Energy.and Natural Resources Committee.

It should be noted at this point that Douglas Energy Company is the owner of
leases covering approximately 200,000 acres of deep rights in southwest Kansas, and
that a portion of those leases representing roughly 56,000 acres are the subject of
a lawsuit brought by Amoco (Standard 0il of Indiana) against Douglas Energy in the
Federal Court, District of Kansas. Obviously, I am unable to testify as to any
issues bearing directly on that pending litigation. Fortunately, that will not be
necessary, since House Bill 2208, the "Deep Horizons" Bill, would effect only a
procedural change in future legal actions brought by Kansas mineral owners, which
procedural change is simply the shift of the "burden of proof" from the Kansas

mineral owner/lessor to the oil company/lessee. Since in the Amoco v. Douglas Energy

case, Amoco is the plaintiff, they have already assumed the burden of proof in that

case, and since H.B. 2208 will affect only future litigation, this particular
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legislation will have zero effect on the present Amoco vs. Douglas Energy litiga-

tion.

House Bill 2208, commonly referred to as "Deep Horizons'" legislation, is
primarily intended to remove the legal disability which Kansas mineral owners
presently suffer when they try to protect their right to reasonable exploration by
the o0il company owning a lease on their minerals.

The legislation does not affect contractual rights in any way. Section 6 of

H.B. 2208 states:
"This act shall not alter or affect substantive rights or remedies

under any such mineral leases under the common law or statutes of the

state of Kansas."

The legislation simply redresses what is now a severely unfair disadvantage‘
suffered by the Kansas farmer-royalty owner when controversies arise with respect to
whether the lessee 0il and gas company has fulfilled its present legal obligations
under the oil and gas lease to the mineral owner to prudently explore and develop.

The legislation does this simply by shifting the burden of proof from the
lessor, as is the present case under the Kansas law, to the lessee, and then only
after 15 years have elapsed since the shallow production commenced.

The legislation specifically excludes producing horizons and further excludes
non-producing horizons above'the deepest producing horizon. Section 4 of H.B. 2208
states:

"Nothing in this act shall apply to the depth interval from the
surface of the land to the base of the deepest producing formation as

of the date of such action.”

Therefore, no present production or leasehold rights associated therewith are

affected.

Why Is This Legislation Needed?

The Kansas mineral owner, whose oil and gas rights are being held by the oil
and gas companies from the surface to the center of the earth by virtue of shallow
production (established in many cases decades ago) and who is receiving very minimum

.



royalty income, must sue to compel deeper exploration or to free the deeper horizons
for exploration by others.

Under present law the mineral owners must bear the burden of proving in court
that the present lessee has failed to explore the deeper horizons prudently. How
does he do this? He must do it through expert geologic and engineering testimony.

He must offer into evidence exhibits such as subsurface structure maps, subsurface
isopach (thickness) maps, porosity maps, geophysical interpretation, reservoir
pressure studies, remaining reserves reports, pressure decline curves, production
decline curves, and similar types of information.

Most Kansas royalty owners are small farmers. Even if they are willing to incur
the expert witness fees and legal expense and they are able to find legal counsel
sufficiently sophisticated to handle this very complex and technical case, it is
virtually impossible for them to develop and secure that sort of evidence. How many
Kansas farmers have geologists, petroleum engineers and economists on their payroll?
Probably none. But the oil companies do, especially the major oil companies who
concede in the press and beforeAthe Kansas Corporation Commission that they maintain
these data and ﬁhese studies on an on-going basis through the life of producing
fields.

Therefore, the small individual Kansas farmer-royalty owner, in order to sustain

the "burden of proof,"

under present law, must seek out independent consultants,
geologists, engineers, and other oil and gas experts who are willing to testify on
his behalf and who are experts in Kansas oil and gas.

The farmer must convince these consultants to help suppprt his case with expert
evidence and testimony. The problem, of course, is not only the cost of securing this
expert testimony but also the fact that these same independent experts depend upon
the oil and gas companies for their own professional livelihood. Consequently, the

small Kansas farmer-royalty owner often finds himself barred, de facto, from judicial

relief.



As you can see, no contractual rights are affected by this legislation. The
present shallow production is excluded from the bill. The oil company, in our
example, still can explore deeper if it chooses. It can "farmout" (sub-lease) the
deep rights to others, if it chooses. It can release the deep horizons if it
believes further exploration to be unwarranted. It can even choose to defend in
court its failure to explore and produce by presenting expert evidence. This expert
evidence is easily available to the o0il company to prove it has complied with its
obligation to explore and develop fully the lands covered by the oil and gas lease
as provided by the terms of the lease and by the law.

It is also clear that the present state of the law aids oligopolistic practices,
particularly of the international major oil companies which are sitting on hundreds
of thousands of relatively unexplored (deep) acres in Kansas, and, therefore elimina-
ting leasing or exploration competition as to those lands. This absence of free
mérket competition results in lessened drilling and production activity in Kansas,
since it effectively removes from potential exploration millions of acres, in the
aggregate, of Kansas land representing the best potential for future discoveries
of Kansas oil and gas.

While recognizing that the marked reduction in drilling activity Kansas is
experiencing is the result of many factors, including the general economy, etc., one
must also recognize that oil and gas exploration activity across the U.S. is still
vigorous (Oklahoma had 351 rotary rigs operating as of 11/22/83; Kansas had 140 rigs
operating as of the same date). Therefore, each state "competes" with each other
state for the available exploration dollars. Consequently, as Kansas lands become
more available for exploration, given the favorable economics of Kansas exploration,
Kansas would attract an increasing share of available exploration dollars. Some
general idea of what stimulative effect on Kansas drilling might result from land-
owners asserting their rights can be inferred by assuming that the legislation results
in a return to 1981 exploration activity levels. Before reviewing this economic
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analysis, we must first examine the merit of the assertion by some that the lack
of market demand is solely responsible for the absence of Kansas exploration activity.

While one could argue that present gas market demand is lower due to a temporary
oversupply, it is general knowledge that the period 1973 (Arab oil embargo) through
1980 constituted a period of high market demand, in excess of supply, unprecedented
in U.S. history. All Kansas gas wells were producing at or near 100% of allowable.
Curtailments were rampant. Governor Rhoades of Ohio travelled to other states, im-
ploring producers to sell gas to Ohio users. O0il imports from OPEC reached a
historical high and the price of energy escalated dramatically.

At the request of Representative Farrar, the Kansas Geological Survey researched
and prepared a report which I have in my hand, and if the members of the Committee
have not yet received I am sure can be made available to you, which report indicates
that from the beginning of 1973 through July, 1980, which is the latest data available
to the Kansas Geological Survey, a grand total of 592 new deep wells that were drilled
under the Hugoton Field in that approximately seven-year perilod, exclusive of old
deep dry holes that were re-entered for shallow gas completion but not drilled in
the subject pefiod, of these only 137 were classified as exploratory wells and the
balance being in the lower risk development category. When viewed from the perspective
of the 2.5 million acres held by production under shallow gas in the Hugoton Field
and the fact that in 1982 alone over 7,000 wells were drilled in Kansas in a period
of slackened market demand, the relationship of strong or weak market demand to deep
drilling under the Hugoton Field simply doesvnot exist. The Committee might also
be interested in learning that the Kansas Geological Survey statistics indicate that
almost two-thirds of all wells drilled deep in the Hugoton Field in the studied period
were successful and resulted in commercial production. It would be difficult to find
another area with as favorable statistical results.

I know that some of the opponents of H.B. 2208 who will testify later represent
some of the major companies who control the bulk of the extraordinarily large block
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of acreage held by production for 50 years. I might respectfully suggest that the
Committee inquire of those witnesses as to what percentage of the multi-billion
dollar annual exploration budget of each of those companies was spent in Kansas

in general and the Hugoton Field in particular in exploration. Since all of those
companies are public companies and publish their budgets in their annual reports
there should be no reluctance to furnish the Committee with that information. I
have no hesitancy in predicting that the record will irrefutably demonstrate that
the decision to allocate available exploration funds is effected by variables which
either ignore or diminish in importance the effect of present market demand.

At this point, I would like to provide you with an economic analysis of what
the business impact of this beneficial legislation might be on the Kaﬁsas economy
in general and on landowners, farmers, county governments, and Kansas consumers in
particular. This economic analysis is based upon the assumption that the beneficial

impact is no greater than to return Kansas exploration activity to 1981 levels.

PASS QUT ECONOMIC ANALYSIS

I would like to comment very briefly on the issue of constitutionality of
House Bill 2208, since I am advised that an innuendo is abroad in the land which
suggests that the Kansas Legislature cannot be relied upon to draft legislation
which does not violate the Kansas Constitution or U.S. Constitution.

I herewith provide the Committee with a memorandum of law prepared by
Professor John Lungren of Washburn University School of Law, who coincidentally,
among his other credentials, was formerly an attorney for Clark Oil and Refining
Corp. and Standard 0il of Indiana (Amoco). I will not burden the Committee with
reading Professor Lungren's memorandum of law, but I believe you will agree with
his well researched conclusions that there is no constitutional impediment to this

legislation.



Furthermore, all legislation may be tested for constitutionality in the courts.
No one seriously suggests that all commercial business cease until every piece of
local, state and federal law and regulation is finally tested for constitutionality
in the courts. That would be tantamount to suggesting that the Kansas legislature
pass no laws affecting business since there may someday, somewhere be some legislation
0j&ja9¢00n constitutional grounds. The Kansas legislature is very well capable of drafting
V

constitutionally sound legislation which House Bill 2208 clearly is.

PASS OUT PROFESSOR LUNGREN'S MEMORANDUM

The members of the Committee who are not familiar with established practice

in the oil and gas industry might be interested to learn that when major companies
"farmout" (sub-lease) to another oil company for a test well, the farmout (sub-lease)
will invariably restrict the depths to be earned by the company actually drilling
the well either to those horizons actually drilled or to the horizon production is
actually secured; reser;ing to the major companies farming out all the rights below
the total depth of the test well. It is ironic to say the least that the major

§ companies are unwilling to extend the same courtesy, if you will, to the mineral

owner.

In conclusion; ladies and gentlemen, let me convey to you that my presence
here as a witness in behalf of the legislation is the fulfillment of an obligation

which I accepted publicly in a series of meetings with over 4,000 Kansas mineral

owners in 1982, when I promised that irrespective of the impact specifically on me
or my company, I would do my best to bring to the attention of the Kansas legislature
the need for this legislation.

I hope I have satisfactorily fulfilled that commitment.

In conclusion, the Kansas legislature has an opportunity by passing this
legislation to right a wrong. Given that no expenditures by the state government
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" legislation and the very real

would be required as a result of the '"Deep Horizons
beneficial economic impact potential to the Kansas economy, and to tax revenues,
it is difficult to imagine any legislation which would be as economically beneficial

and as cost efficient to Kansas as House Bill 2208, and I strongly urge its passage.

Thank you very much for your courtesy.
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Attachment 5 -

"DEEP HORIZONS'" LEGISLATION
ECONOMIC IMPACT

I. Jobs.

Rotary Rigs Operating in Kansas *

11/22/82 11/23/81 Net Reduction
140 221 81

*
(Source Hughes Tool-IADC)

81 rigs times 20 jobs per rig = 1,620 rig jobs.

A modest assumption is that at least one additional job in the support
industries, such as supply companies, motels, trucking, etc., is created
for each job on an operating rig. Therefore, legislation which would
re-invigorate the Kansas drilling industry only to its 1981 level would

create 3,240 new jobs in Kansas, both for skilled and unskilled workers.

IT. Kansas Investment Stimulus.

Each rig operating in Kansas represents on average approximately

85,000 per day investment for payroll, supplies, equipment, etc.

$5,000 times 81 rigs = $405,000 per day

$405,000 per day times 360 days per year = $145,800,000 per year

If we assume that, on average, 1,280 acres (2 sections) is leased for
each well drilled (generally, land surrounding a drillsite is also leased),
and we further assume an average bonus to the landowners of $10 per acre

and that the average Kansas rig will drill 20 wells per year, then:

-1-
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81 rigs times 20 wells/year = 1,620 wells
1,620 wells times 1,280 acres/well = 2,073,600 acres

2,073,600 acres times $10/acre = $20,736,000 bonus income to
Kansas landowners.,

This 20 million dollars represents potential income direct to Kansas
farmers, ranchers, and other Kansas mineral owners at the very time

that virtually all farm commodities are selling at depressed prices,

~and farm foreclosures are increasing at an alarming rate.

Therefore, without taking into account any revenue from the oil and gas

produced from these wells, a total of $167 million dollars each year

could conceivably be returned to the Kansas economy from the stimulative

effects of this legislation.

I1I. Tax Revenue.
Since oil and gas reserves which are undiscovered (or unproduced)
generate little or no tax revenue, increased exploration activity

promises to raise both county and state tax revenues dramatically.

If we assume that of the 1,620 wells, only 500 are successful and,

assuming an ultimate recovery of 80,000 bbls of oil per well (converting

dollar value of gas to dollar value of oil for this example), then

80,000 bbls/well x 500 successful wells/year will
equal 40,000,000 bbls of new reserves (oil and gas
equivalent)

40,000,000 bbls of new reserves x $32/bbl =
$1,280,000,000 gross revenue value of reserves.




IV,

If we assume that county ad valorem tax represents the equivalent of

a 3.57% tax on gross revenues, then Kansas county tax collections stand

to be increased by $44,800,000.
$1,280,000,000 x .035 = $44,800,000

If Kansas enacts a 5% severance tax, then Kansas general tax revenues

stand to gain $64 million dollars.
$1,280,000,000 x .05 = $64,000,000
For a total tax revenue increase of $108,800,000.

Please note that these figures represent only the pro forma increase
in tax revenues, in addition to the tax revenues raised from existing
producing wells. Further, these figures do not take into account the

substantial increase in state income tax revenue.

Impact on Kansas Gas Consumers.

The highest price at the wellhead for new Kansas gas is presently in

the $3.25/MCF range. However, Kansas gas consumers will be paying an
increasing share of a mu¢h higher price reflecting the pipeline companies
"rolling in" to the Kansas rates a proportionate share of $5.00/MCF
Canadian gas, $5 to $9/MCF Oklahoma gas and other higher priced gas

from Wyoming and elsewhere outside of Kansas.



Therefore, while it is impossible to quantify, it seems very clear

that Kansas gas consumers could realize a much slower rate of price
increases for gas as a consequence of large new reserves of the less
expensive new Kansas gas which would inevitably be discovered by the

anticipated increase in drilling activity.

For oil as well as gas, the surest ‘method of achieving price stability

is to increase supplies. Recent experience with crude oil (and gasoline)

prices demonstrates that prlces fall w1th increased supply New Kansas

SR
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gas and oil supplies w1ll affect Kansas consumers beneflcially This

includes all categories of ~gas consumers, public utilities (and tbe

resultant impact on their rate increases), irrigation gas consumers,
large industrial and institutional users, such as schools, hospitals,

factories, and each individual home owner.

V. Conclusion.
Given that not one dollar of expenditure by the state government is
necessary or contemplated as a result of the Deep Horizons legislation,
it is difficult to imagine any legislation which would be as economically

beneficial and as cost efficient to Kansas as the Deep Horizons legislation.

The Kansas legislature has the opportunity, by passing this legislation,
to right a wrong (the procedural relief to all Kansas landowners) and

to improve the Kansas investment climate, and add to tax revenues without

raising taxes. Few pieces of legislation can match that standard.
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WASHBURN UNIVERSITY OF TOPEKA

School ot Law
Topeka, Kansas 66621
Phone 913-295-6h60

February 14, 1983

Douglas Bendell, President
Douglas Energy Company

300 Lake Pointe Towers

4013 N.W. Expressway ’
Oklahoma City, Oklahoma 73116

Dear Mr. Bendell:

At your request I have prepared a memorandum
of authorities regarding the constitutionality of
H.B. #2208 (Deep Horizons). Please find attached
my opinion regarding state of the law on this subject.
Naturally, I have undertaken the assignment as a
private attorney and specialist 'in the field of oil
and gas law. The opinions expressed are my own and
not as a representative of the Law School.

Respectfully submitted,
\&m \\j/gmo\(\
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ohn H. Lu
sociate Professor o¥ Law
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MEMORANDUM OF LAW

This memorandum is in response to your request for
an opinion regarding the constitutionality of proposed
legislation known as "Deep Horizons" (House Bill #2208).

It will address three major issues:

(1) Theory and application of an implied covenant.

(2) Constitutional jimplications of House Bill #2208.

(3) Power of the legislature to change evidentiary
presumptions.

The proposed statute establishes (in addition to
express covenants contained in the mineral lease) an implied
covenant to reasonably explore and develop. This obligation
is imposed on the lessee. If passed, the Bill would create
a set of criteria which would have to be met in order for
an action at law to be commenced. Relief may be sought
only when (l) no mineral production is present at the time
of the action; (2) and initial oil, gas or other mineral
production on the.lease commenced at least fifteen years
prior to the action.

If these criteria are satisfied then a rebuttable
presumption will arise that the lessee has violated the
implied covenant and breached the lease obligation. The
proposed legislation allows the lessee to overcome the
presumption by presenting clear and convincing evidence
that o0il and gas cannot be produced in paying quantities.

The purpose of this memorandum is not to delve into
theoretical and public policy aspects surrounding the
legislation - but to present a clear understanding of the
legal issues that may surface when the Bill is introduced..



I. Implied Covenants

Implied covenants have been defined as obligations
imposed upon lessees which are derived from the intent of
the parties and implied in fact. Generally, five separate
covenants are recognized. They require the lessee (1) to
protect the leasehold from drainage; (2) to reasonably
develop the premises; (3) to produce and market the product;
(4) to conduct surface and drilling operations with due care;
and (5) to explore and develop further. This latter covenant
is recognized by many states, which refuse to allow a lease
in its secondary term remain in effect indefinitely without
further exploration and development. [See generally Meyers,
"The Covenant of Further Exploration, 34 Tex. L. Rev. 553
(1956) 1.

The application of the implied covenant for exploration
and development was sustained in Stamper v. Jones, 188 Kan.
626, (1961) at 631 where the court held:

A lessee, under the implied covenant to
develop an o0il and gas lease is required

to use reasonable diligence in doing what
would be expected of an operator of

ordinary prudence, in the furtherance of

the interests of both the lessor and lessee.

Current case law places the burden of proof required
to enforce the covenant upon the lessor. Determination of
breach depends upon a number of factors which include:

(1) length of time elapsed since last drilling operations
were conducted; (2) size of the tract; (3) number of wells
drilled; (4) location of wells; (5) depth of horizons tested;
(6) cost of exploration in addition to expenditures already
made by the lessee; (7) degree of probability of success;

(8) activities by the operator in the area relating to
exploration; and (9) willingness of another operator to
drill. Barry v. Wondra, 173 Kan. 273 (1952).

In Kansas the doctrine is well established that a
lessee is required to meet a standard of reasonable diligence
(i.e., doing what would be expected of an operator of ordinary
prudence), in furthering the interests of both lessor and
lessee. The covenant is not negotiable by the parties but
is imposed by law upon every oil and gas lease agreement.
Consequently there is no lease agreement in existence that
is not governed by implied covenants. Renner v. Monsanto
Chemical Co., 187 Kan. 158 (1960); Skinner v. Ajax Portland
Cement Company, 109 Kan. 72 (1921); Fischer v. Magnolia
Petroleum Company, 156 Kan. 367 (1943).
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The tradition of implied covenants sustained by
judicial interpretation may change because of the action of
the legislature in developing new criteria for the establish-
ment of the implied covenant for exploration and development.

II. Constitutional Implications

The legislative presumption that an implied covenant
is part of any lease undertaking (combined with the shift of
the burden of proof from lessor to lessee) produces a concern
regarding impairment of contract obligations in contravention
of the federal constitution. Article I § 10 of the U.S.
Constitution provides in part "no state shall . . . pass any
law impairing the obligations of contracts." It therefore
must be determined if proposed House Bill #3161 would "impair"
the contractual agreement of the lessor and lessee under a
mineral lease.

The Courts have experienced difficulty in determining
what is meant by "impairment" of contract. One interpreta-
tion that has been given credence is found in Northern P. R.
Co. v. Miss., 208 U.S. 583 (1908) and Bernheim v. Converse,
206 U.S. 516 (1907) where it was said an impairment of the
obligation of a contract is present if legislation alters
the terms of the contract by the mandating of new conditions,
or substantially changing conditions currently expressed in
the contract. Contracts, however, are not immune from
legislative modification, limitation, or alteration as long
as the substantive rights of contracting parties are not
violated. Honeyman v. Jones, 306 U.S. 539 (1939); Henley
v. Jones, 215 ¥.S. 273 (1910); Watkins v. Glenn, 55 Kan. 417
(1895). '

Older decisions of the United States Supreme Court
seem to suggest any impairment of contract obligations is
within the protection of the contract clause without due
regard to the quantum of interference with the substantive
provisions of the contract. Walker v. Whitehead, 83 U.S.
314 (1872); Von Huffman v. Quincey, 71 U.S. 535 (1866).
Current cases however modify this stern stance - suggesting
that the law (enacted under the police power of the state)
must impose a substantial impairment of a contractual
relationship to constitute an impermissible breach of con-
tractual obligations. See Allied Structural Steel v.
Spannaus, supra. See also El Paso v. Simmons, 379 U.S.
497 (1965).

The constitutional prohibition against state legislation
"impairing the obligation of contracts" has not been given
unlimited application which might make it destructive of the
public interest. Modern Supreme Court decisions hold that
the test of state legislation (alleged to have altered
contractual obligations of private parties) is whether such



-4

regulation is based upon reasonable premises and is of a
character appropriate to the public purpose which prompted
its adoption. If the legislation is necessary and reason-
able and the public purpose is served the contract impair-
ment does not occur. It appears that the court determines
reasonability by equating factors of severity of restrictions,
impact on contractual provisions, scope and applicability of
the legislation, and the urgency of the public need. Allied
Structural Steel v. Spannaus, supra; Home Building and Loan
Assn. v. Blaisdell, 290 U.S. 398 (1933) - see generally 88
A.L.R. 1-81; Veix v. Sixthward Building and Loan Assn., 310
U.S. 32.

A recent case involving the contract clause was United
States Trust Company v. New Jersey, 431 U.S. 1 (1976),
wherein the court indorsed the view that language of the
contract clause must allow room for the essential attributes
of sovereign power necessarily reserved by the States to
safeguard the welfare of their citizens. The court established
boundaries of interference stating at page 22:

The states must possess broad power to
adopt general regulatory measures without
being concerned that private contracts
will be impaired, or even destroyed

as a result. Otherwise, one would be
able to obtain immunity from state
regulation by making private contractual
agreements.

The court also ‘defined the limitations of legislative
influence stating:

Although the states must possess broad

power to adopt general regulatory measures
without being concerned that private contract
will be impaired or even destroyed as a result,
private contracts are not subject to
unlimited modification under the states'
police power for purposes of the contract
clause of the United States Constitution

(Art I, § 10, cl 1), (prohibiting state
impairment of contract obligations); legis-
lation adjusting the rights and responsi-
bilities of contracting parties must be

upon reasonable conditions and of a

character appropriate to the public pur-

pose justifying its adoption, but, as is
customary in reviewing economic and social
regulation, courts properly defer to legis-
lative judgment as to the necessity and
reasonableness of a particular measure.
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See head note 13, 52 L.Ed.2d at page 95.

In order to determine if proposed House Bill #3161 is
violative of the contract clause we must inquire as to
whether this legislative act impairs the substantive
agreements between the parties.

The most recent case in Kansas dealing with the
right of the state to adjust responsibilities of the
contracting parties in Energy Reserve Group, Inc. v.
Kansas Power and Light Company, 230 Kan. 176 (1981).
The Kansas Supreme Court based an interpretation of
constitutionality on a liberal determination of whether
the state legislature should be deprived of representing
the public interest by a narrow construction of its police
power. Using Allied Structural Steel Company v. Spannaus,
supra, the Kansas court stated on page 186:

The constitutional bar against state
legislation 'impairing the obligation

of contracts' has not been given literal,
unconditional application, making it
destructive of the public interest by
depriving the states of appropriate powers
such as the right to impose price controls.

The court decided that the validity of state legislation

that alters contractual terms entered in between private
parties must be solely dependent upon whether the legislation
is based on reasonable conditions appropriate to the public
purpose and is -of a nature so related to the public interest
that its adoption is justified.

In reviewing economic and social legislation against
challenges of the contract clause the Kansas court deferred
to the legislature's judgment of the necessity and reason-
ableness of a particular measure.

Even without a presumption of reasonableness and
necessity, House Bill #3161 represents legislation adjusting
the rights and responsibilities of contracting parties using
reasonable conditions which are of a character appropriate
to public policy - Allied Structural Steel, supra; United
States Trust Co. v. New Jersey, supra; and Home Building
and Loan Assn. v. Blaisdell, supra.

The Kansas court has discharged its function by
prescribing a standard of legitimate public purpose thus
confirming the obligation of the legislature to the public.

As an example of its extreme reluctance to declare
acts of the legislature unconstitutional the Kansas Court
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in Manhattan Buildings, Inc. v. Hurley, 643 P.2d 87 (1982)
at page 97, stated:

Statutes are, of course, presumed to be
constitutional, all doubts must be
resolved in favor of wvalidity, and
before a statute may be stricken down,
it must clearly appear that the statute
violates the constitution.

Again, in State ex rel Stephan v. Martin, 641 P.2d
1020 (1982) at page 1022, the court stated:

It is court's duty to uphold a statute
under constitutional attack if possible,
rather than defeat it and if there is any
reasonable way that statute may be
construed as constitutionally permissible,
that should be done.

It therefore becomes evident that the court, while
respecting the right to contract, will not unduly restrict
the legislature in its endeavor to serve the public interest.

III. Evidentiary Presumptions

2208

The second major concern surrounding House Bill #3161 -
is then placement of an evidentiary presumption upon the
lessee. Current cases arising from allegations of implied
covenant breach, have unanimously held that when an action
is initiated, the burden is on the lessor (asserting breach)
to prove it in court.' If the purposed statute is passed it
would have the effect of overriding a substantive amount of
case precedent. Hence the power of the legislature to act
in this manner may be questioned.

29 Am. Jur. 12 says:

It is within the power of a legislative
body to shift the burden of proof in
civil cases . . . . There is no valid
objection to converting the burden of
proof from a procedural presumption

to a statutory rule of substantive law.

The Kansas Supreme Court as well as the U.S. Supreme
Court has freely acknowledged the legislature's power to
create evidentiary presumptions when the need arises. A
Kansas legislative presumption, substantially identical
in nature to the one created in the proposed bill was
approved by the U.S. Supreme Court in Reitler v. Harris,
223 U.8. 437, 56 L.Ed, 497, 32 §.Ct. 248 (1912). 'The
court stated:




[Tlhe plaintiff . . . brought the case
here upon the contention . . . that the
statute of 1907 impaired the obligation
of his contract, and therefore was vio-
lative of the contract clause of the
Constitution of the United States.

In our opinion, the contention cannot
be sustained. The plaintiff's rights
arising out of his contract were in no
wise impaired by the statute of 1907.
It did not interpose any obstacle to
their assertion by him and neither
did it leave him without a suitable
remedy for their ascertainment and
enforcement. If the attempted
forfeiture was invalid before, it
continued to be so thereafter. The
statute dealt only with a rule of
evidence, not with any substantive
right. By making the entry of for-
feiture upon the official record
prima facie, but not conclusive,
evidence that all preliminary steps
essential to a valid forfeiture were
properly taken and that the for-
feiture was duly declared, it but
established a rebuttable presumption,
which he was at liberty to overcome
by other evidence. That such a
statute does not offend against either
the contract clause or the due process
of law clause of the Constitution, even
where the change is made applicable to
pending causes, is now well settled . . . .
[citing cases].

It was because the plaintiff failed
to assume and carry the burden of over-
coming the rebuttable presumption
established by the statute that he failed
in his action.

223 U.S. at 441-42; 56 L.Ed. at 500.

Another Kansas case recognizing this principle is
In re Estate of Ward, 176 Kan. 614, at 616, where the
court said "it is well settled that the legislature has some
power over the rules of evidence and it has power to prescribe
new and alter existing rules, oxr to prescribe methods of
proof." In criminal and civil actions, the Kansas court has
altered the burden of proof. See State ex rel v. Public
Service Comm., 135 Kan. 491 (1932); Richardson v. Soldiers
Compensation Board, 150 Kan. 343 (1939); and Marx v. Hanthorn,

148 U.s. 172, 181-182, 13 S.Ct. 508, 37 L.Ed. 410, 413 (1893).
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It should be noted that the change in evidence prescribed
by the proposed bill only affects the contracting parties
after a law suit has been initiated. The legislative intent
of House Bill #3161 is clearly expressed in § 5 wherein it is
stated that "the act shall not alter or affect substantive
rights or remedies under such mineral leases."

Therefore neither party is released from any duty or
obligation expressed or implied.

It might be contended that the legislature (by changing
an evidentiary presumption) has violated the doctrine of sepa-
ration of powers. This doctrine provides that one branch of
government shall not interfere with the powers of another.

It is well settled that the courts have fully recognized the
rights of the legislature to alter burdens of proof. As a
result the legislature has gained the power to change evi-
dentiary presumptions which "but for" the courts approval,
would remain within the judicial branch. As was stated
earlier, the courts have realized the efficacy of allowing
legislatures the freedom to make laws which are in the best
public interest. This is clearly not a violation of the
doctrine of separation of powers, but is simply a recognition
by one branch of government that another branch is more
expeditious in providing remedies to public concerns. See
generally State ex rel. v. Bennett, 219 Kan. 285 (1976);

Leek v. Theis, 217 Kan. 784 (1975), and Van Sickle v. Shanahan,
212 Kan. 426 (1973).

It would appear that legislative recognition of an
implied covenant to .explore and develop as a condition of a
mineral lease does not destroy the obligations of contracting
parties. Close scrutiny of available legal precedents demon-
strate the likelihood that that proposed action would not impair
rights of contracting parties (Article I Section 10 U.S.
Constitution).

It would further appear that the legislature by
establishing an evidentiary presumption would not be acting
in derogation of its designated authority. The legislature
has been endowed with the power to change evidentiary
presumptions. This concept has been adopted by numerous judicial
decisions.

As discussed in this memorandum it is improbable
that the legislation would suffer a constitutional disability.

Respectfully submitted,

I N -

(Q?ohn NLuirgren

JHL:sh
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TATEMENT OF
LELAND E. NORDLING, ASSISTANT SECRETARY
SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION
HUGOTON, KANSAS 67951

March 15, 1983

To the Honorable Members of the
Kansas Senate Energy and Natural
Resources Committee.
Ladies and Gentlemen:

My name 1s Leland E. Nordling of Hugoton. I am
Assistaﬁt Secretary of the Southwest Kansas Royalty Owners
Association, an attorney, and an owner‘of land and mineral
interests in Stanton County, Kansas. I am appearing on behalf of

i our Association and as a mineral interest owner in support of

House Bill 2208. I am addressing your honorable Committee on the

merits of such legislation.

By way of background information, our Association is a
§ non-profit Kansas corporation, organized in 1948. We have a

paid-up membership of over 2,000 members. Our membership is

limited to landowners owning mineral interests in the Kansas
portion of the Hugoton Field - lessors under oil and gas leases as

distinguished from oil and gas lessees, producers, operators, or

working interest owners. While membership in our organization is

voluntary, our members own mineral interests in approximately

Mt 7
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1,200,000 acres, or almost half of the producing acreage in the
Hugoton Field.

GAS FIELDS IN SOUTHWEST KANSAS

There are five major gas fields located in Southwest
Kansas. They are the Hugoton, Panoma Council Grove, Greenwood,

Arkalon and Bradshaw fields.

HUGOTON FIELD

Inbthe Kansas portion of the Hugoton Field, there are .
slightly over 2,600,000 producing acres. The field covers parts
of nine Southwest Kansas counties, including Seward, Stevens,
Morton, Stanton, Grant, Haskell, Finney, Kearny and Hamilton

counties, and extends through the Oklahoma Panhandle into Texas.

The Guymon-Hugoton Field has approximately 1,357 gas wells and
§ encompasses 1,110,720 acres. The Texas portion of the Hugoton

Field has approximately 972 wells and covers 622,080 acres, making

the total acres in the Hugoton Field of 4,232,800 acres and
approximately 6,293 gas wells. The field extends about 150 miles
north and south and forty to fifty miles east and west.

Production of Hugoton pay gas in Kansas is from a depth

of between 2,700 and 2,800 feet.
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PANOMA FIELD

Within the confines of the Kansas portion of the Hugotbn
Field 1lies the Panoma Council Grove Field, which has defined
limits now of over 2,000,000 acres, producing gas from formations
lying immediately below the Hugoton pay at de?ths of between 2,900
and 3,100 feet.

Most of these wells are drilled on 640-acre spacing.
There are at least 700,000 acres still undeveloped in the Panoma

Field and potentially productive.

OLD LEASES

The discovery well in the Hugoton Field was drilled in
1927, starting a flurry of leasing and drilling activity. Most of
the o0il and gas leases in the Field were taken in the 1930's and
1940's, with some leasing and development in the 1950's.

In the development of the Hugoton Field, in the early

1940's, the Kansas Corporation Commission, at the request of the

lessees, established spacing rules and regulations to permit the
drilling of one gas well to every 640 acres. Thus, with the

drilling of one well on a single one-acre tract, the oil and gas
leases_covering the entire 640 acres were cured by the production

from this one well at nominal expense to the lessee.
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By comparison, in other parts of the state, there are
few, if any, 640 acre gas units. Many of the fields are not
prorated and requiré the drilling of offset wells on as little as
l0-acre spacing to hold the leases. In the prorated gas fields in
other areas, the spacing for gas wells is 160 or 320 acres,
requiring additional offsetting wells to hold the acreage outside
the smaller units. This requires additional investment on the
part of the o0il and gas lessees. | N

On the other hand, with the drilling of one well years
ago on 640 acre spacing with the initial investment for the well
long since returned many times over, with no delay rentals to pay
on thousands of acres in the Hugoton Field, the gas companies
operating in the Field can "have their cake and eat it too" by
going elsewhere to spend their development and exploration money,
holding on to the potential deeper reserves in the Field without
doing anything until they are found or willing to test the deeper
formations.

As indicated above, much of the acreage in the Hugoton
Field is held by o0il and gas leases executed in the 1930'5 and
1940's, with the primary terms of the leases long since expired.

Over the years, engineers and geologists have indicated

that the deeper horizons underlying the Hugoton Field contain
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large uncapped oil and gas reserves, as evidenced by scattered
deep test wells and geological and engineering data. Yet most of
the deeper horizons below 3,100 feet underlying the 2,500,000
acres in thé Kansas portion of the Hugoton Field are unexplored
and undeveloped.

Members of our Association have for many years urged and
demanded their lessees to explore the deeper horizons below the
shallow Hugoton pay. However, the oil and gas companies operating
in the Hugoton Field, most of which are ﬁajor gas companies, have
generally refused to do so, preferring to spend their exploratory
funds in searching for oil and gas in other states, new public
lands made available by the United States, offshore, or in foreign

countries.

OTHER FIELDS WITHIN THE CONFINES OF THE HUGOTON. FIELD

Exploration and development of the'deeper horizons in
the Hugoton Field over the 50-year life of the Field has been
extremely slow, but surprisingly enough, ﬁhere are over 100 oil
fields and 70 small gas fields within its confines. These are in
the main isolated fields and comprise only a small portion of the

acreage in the Field.
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One sure way to determine if there are additional oil or
gas reserves underlying the field is to cause exploration and
development through House Bill 2208, which simbly shifts the
burden of proving a breach of the covenants of the lease for

failure to develop from the lessor to the lessee!

DEVELOPMENT BY INDEPENDENT PRODUCERS

In recent months, independent oil and gas producers in
our area have been active in leasing lands not covered by oil and
gas léases. Thousands of acres have been leased, and bonuses are
being offered ranging from $25.00 to $155.00 per acre plus 3/16ths
royalty. There is no doubt in my mind that if the major gas
companies operating in the Hugoton Field do not want to develop
the deeper horizons after all these years of inactivity, the
independents are very eager to step in and take their chances.

Senate Bill 586 will help afford that opportunity.

EXISTING POLICY OF MAJOR COMPANIES

I lived in Stanton County over 15 years before moving to
Stevens County in 1966. During my law practice in Stanton County,
I saw active oil and gas leasing from time to time on open acreage

in the Western part of such county. I still own land in the
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Eastern part of Stanton Coun£y. All of it is under oil and gas
lease to Amoco Production Company and under gas production; The
- leases were taken by Amoco over 40 years ago and the land has been
under gas production for over 35 years. I have watched the
exploratioﬁ activity of Amoco in the Hugoton Field for over 30
years.

On my acreage in Stanton County Amoco owns all the oil
and gas leases almost six miles in any direction you would want to
go. A copy of part of a township map‘of Stanton County is
attaéhed. How do I prove drainage - How do I prove "Amoco is not
abprudent operator" under our present laws?

Amoco, Mobil and many of the other major companies in
the'Hugoton Field have had a policy not to farm out any Hugoton
acreage to independents. In many instances, a very small
producing gas well on one 160 acre tract, paying minimal foyalty
to the landowner, cures all of the oil and gas lease primary terms
on all the leases on a 640 acre gas unit. It appearé the major
0il and gas companies want to keep a hidden gold mine ih the

Hugoton Field forever.

EXPLANATION OF DEEP HORIZONS LEGISLATION

House Bill No. 2208 does not in any way interfere with

contractual rights or oil and gas leases in force. The proposed
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bill does not compel any lessee to drill where that lessee
believes there is insufficient geological or economic merit.
Rather, the bill redresses what is now a severely unfair imbalance
in the respective rights of the lessee and lessor when
controversies arise with respect to whether the lessée oil and gas
company has fulfilled its obligation under the oil and gas lease
to the mineral owner to prudently explore and develop.

The legislation does this simply by shifting the burden
of proof from the lessor, as is the presént case under the Kansas

law, to the lessee, and then only after 15 years have elapsed

since the shallow production commenced.

ILLUSTRATION OF NEED FOR LEGISLATION

The Kansas mineral owner, whose oil and gas rights are
being held by the oil and gas companies from the surface to the
center of the earth by virtue of shallow production (established
in many cases decades ago) and who is receiving very minimum
royalty income, must sue to compel deeper exploration or to free
the deeper horizons for exploration by others.

The mineral owners must bear the burden of proving in
court that the present lessee has failed to explore the deeper

horizons prudently. How does he do this? He must do it through
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expert geologic and engineering testimony. He must offer into
evidence exhibits such as subsurface structure maps, subsurface
isopach (thickness) maps, porosity maps, geophysical
interpretation, resefvoir pressure studies, remaining reserves
reports, pressure decline curves, production decline curVes, and
similar types of information.

Most Kansas royalty owners are small farmers. Even if
they are willing to incur the expert witness fees and legal»
expense énd they are able to find legai counsel sufficiently
sophisticated to handle this very complex and technical case, it
is virtually impossible for them to develop and secure that sort
of evidence. How many Kansasvfarmers have geologists, petroleum
engineers and economists on their payroll? Probably none. But
the o0il companies do, especially the major oil companies who
concede in the press and before the Kansas Corporation Commission
that they maintain these data and these studies on an ongoing
basis through the life of producing fields. |

Therefore, the small individual Kansas férmer—royalty
owner; in order to make his case, must seek out independent
consultants, geologists, engineers, and other oil and gas experts
who are willing to testify on his behalf and who are experts in

Kansas oil and gas.
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The farmer must convince these consultants to help
support his case with expert evidence and testimonj. The problem,
of course, is not only the cost of securing this expert testimony
but also the fact that these same independent experts depehd
almost totally upon the oil and gés companies for their own
professional 1livelihood. Consequently, the small Kansaé
farmer-royalty owner finds himself barred, de facto, from judicial
relief,

The deep horizons proposed bili does nothing more than
shift the burden of proof from the small Kansas farmer-royalty
owner where it does not belong to the o0il and gas companies where
it does belong and where the resources and the expertise to
sustain that burden of proof are in place.

As you can see, no contractual rights are affected by
this legislation. The oil company still can drill if it chooses.
It can release the deep rights to others if it chooses. It can
release the deep rights if it believes further exploration can be
unwarranted. It can even choose to defend in court its failure to
drill by presenting expert evidence. This expert evidence is
easily available to the oil company to prove it has complied with

its obligation to explore and develop fully the lands covered by
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the oil and gés lease as provided by the terms of the lease and by

law.

RECOMMENDATION

House Bill 2208 is needed to give me and ﬁhousands of
other landowners the chance to make demand on the o0il and gas
lessee to further test our acreage or to release it if they do not
want to test it. With House Bill 2208, our Kansas law will still
give the lessee its day in court to prove it is and has reasonably
developed such acreage.

The cry of a shortage of energy sources in BAmerica
during the past years points out rather dramatically, in the
public interest, the need to take positive action to relieve our
energy shortages.

Under the prudent operator test, the lessee must
continue the reasonable development of the leased premises to
secure oil or gas for the common advantage of both landowner and
lessee. It may be expected and required to do that which an
operator of ordinary prudence would do to develop and protect the
parties. The burden of proof is now upon the landowner to
establish by substantial evidence that covenant has been breached

by lessee.
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Because of the shortage of energy sources, the 640 acre
gas units, proration of the natural gas in the Hugoton Field, and
in many cases the payment of minimal royalty to the landowner, we
are now asking IN THE PUBLIC INTEREST, by House Bill 2208, to
merely change the burden of proof from the landowner to the
lessee, if such shallow acreage has been producing for over 15
years and the lessee has failed to develob the deeper zones.

Fifteen years does not mean anything to Mobil, Amoco,
Texaco, Cities Service and the other major oil companies - they

last forever - we do not!

Respectfully submitted,
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APPROXIMATE LOCATION OF
GAS FIELDS IN SQUTHWESTERN KANSAS
AS OF 1-1-1982
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1. Hugoton field

2. Greenwood field

3. Spivey-Grabs field

4. Glick field

5. Panoma field

6. Aetna field

7. Bradshaw field

8. Arkalon and Evalyn fields






