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Date

MINUTES OF THE _Senate COMMITTEE ON Governmental Organization

Senator Vidricksen
Chairperson

The meeting was called to order by at

;Liii_“_xmnhym.on March 29 1983 in room _531N___ of the Capitol.

All members were present except:

Senator Gaines

Senator Gaar

Committee staff present:

Norm Furse - Revisor

Julian Efird - Legislative Research

Conferees appearing before the committee:

Representative Dave Lewis -~ Co-sponsor of H.B. 2327
Brad Smoot - Attorney General's Office
Jamie Schwartz - Department of Economic Development

Davis Merritt — Wichita Eagle Beacon
Walter Scott - Attorney, Dehart Assoc.
Bill Kauffman - Board of Regents

Russ Townsley - Russell Daily News

Mark Elloitt - Association of News Broadcasters of Kansas
Ernie Mosher - League of Municipalities

John Koepke - Kansas Association of School Boards

Rick von Ende - Executive Secretary Kansas University

Representative Dave Lewis addressed the committee on behalf of House Bill
2327 stating that he felt the current law is very confusing and detrimental
to the public as the bill gives all public equal rights and is open and
available to anyone. He expressed two concerns with the amended version,

one being that computers have made information less accessible to the public,
and the second being all the exemptions to the bill. He suggested the com-
mittee look very carefully at the "laundry list".

Brad Smoot presented comments from the Attorney General's Office stating
that Attorney General Stephan emphatically supports this bill. It was felt
that Kansas needs a comprehensive public records law and this bill has been
well-researched and carefully drafted and deserves support. He did suggest
that the committee consider removing New Section 9 to a separate bill to
avoid this constitutional question. Otherwise, their office urged the
committee to act favorably on House Bill 2327. (Exhibit A)

Jamie Schwartz distributed two copies of memos received from his staff
expressing concern about the impact House Bill 2327 might have on the
Development Division's activities. (Exhibit B)

Davis Merritt distributed copies of his testimony stating that this version
of the Open Records Act has been in the legislative process since 1979 and
has been thoroughly researched, tested and blended and should promptly
become law so that the ambiguities and problems of the present law can be .
corrected. He urged that this bill be reported out of committee as rapidly

as possible. (Exhibit C) .

Walter Scott spoke on behalf of this bill stating that motor vehicle regis-
tration lists are a valuable tool for direct mail sellers, charitable organ-
izations and political candidates and Kansas can benefit from the sale of
motor vehicle lists. He suggested that sales of listings of all vehicles
registered in Kansas would bring in revenue each yvear of $840,000. Mr. Scott
suggested substituting Senate Bill 310 for New Section 11 on page 15. (Exhibit D)

He then answered guestions and there was brief discussion on this &Eggestion.

William Kauffman presented testimony on behalf of the Kansas Board of Regents
expressing their concern relating to the exemption as contained in section
7(20) of the bill. He proposed that section 7a(20) (B) be stricken in its
entirety. (Exhibit E)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
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Russ Townsley testified in support of House Bill 2327 stating that newspapers
need access to information in the public records in order to keep the public
informed.

Mark Elloitt presented testimony on behalf of the Society of Professional
Journalists, Wichita Chapter stating that their groups support House Bill 2327.
He expressed some concerns about the proposed bill, one of them being the
number of exemptions from the act. (Exhibit F) He urged the committee's
support for this bill and recommended favorable action.

The League of Municipalities testimony was presented by Ernie Mosher who
presented several suggested amendments and comments regarding House Bill 2327.
(Exhibit G) He submitted a proposed amendment for lines 100-111 on page 3 of

fhe bill: this amendment was outlinedin page 3 of his written testimony.

The prepared testimony of John M. Wylie II, Region 7 Freedom of Information
Director of Professional Journalists, Sigma Delta Chi, was distributed to the
committee (Exhibit H) but there was no comment or discussion on this state-
ment.

John Koepke submitted a copy of suggested amendments from the Kansas Associa-
tion of School Boards, copies of which will be made and distributed to the
committee members at a later date. (Exhibit I). Due to a shortage of time
+here was no discussion on this.

Rick von Ende presented a "balloon version" of amendments to House Bill 2327
and explained the suggested changes. (Exhibit J)

The meeting was adjourned at 2:35 p.m. by the Chairman.
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EXHIBIT A

STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL
2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612

ROBERT T. STEPHMAN MAIN PHONE: (913) 296-2215

ATTORNEY GENERAL MarCh 2 9 , l 98 3 CONSUMER PROTECTION: 286-3751

The Honorable Ben E. Vidricksen, Chairman
Senate Committee on Governmental Organization
Room 143-N, Statehouse

Topeka, Kansas 66612

Dear Mr. Chairman and Members:

Thank you for this opportunity to comment on 1983 House Bill
No. 2327. Attorney General Stephan emphatically supports
this bill and we have enclosed a copy of his remarks to the
House Federal and State Affairs Committee.

Kansas needs a comprehensive public records law. The current
law does not clearly disclose the legislature's desires as

to which records should be open and which should be closed.
Only the legislature should make such determinations, not
administrators or the courts. Other specific problems of the
present system are detailed in Attorney General Stephan's
attached statement.

House Bill No. 2327 is a well-researched and carefully drafted

~piece of legislation. It reflects the various interests of
the numerous conferees who have testified to the legislature
over the four years this measure has been under consideration.
We believe the bill deserves your support.

Since the specific exclusions from public access which have
been included in this bill are matters of public policy for
legislative determination, the Attorney General has refrained
from commenting except as to criminal investigation records.
We are satisfied with the treatment of such records under

HB 2327, as amended by the House Committee of the Whole.

Our only remaining concern involves New Section 9, added by
the House Committee. We certainly support the intent of this
provision but we are somewhat concerned that a section re-
stricting tort liability in a bill dealing with public records
may be contrary to the single subject rule of Article 2, Sec-
tion 16, of the Kansas Constitution. See Cashin v. State
Highway Comm., 137 Kan. 744 (1933). The Committee may wish

Ex. 4
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to remove New Section 9 to a separate bill to avoid this
constitutional gquestion. Otherwise, Attorney General Stephan
urges the Committee to act favorably on House Bill No. 2327.
Thank you for your time and attention.

Sincerely,

OFFICE OF THE ATTORNEY GENERAL
ROBERT T. STEPHAN

Braqg¥éy J. Smoot
Deputy Attorney General

BJS:hle

Enc.



TATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JupiciaL CENTER, TOPEKA 66612

ROBERT T. STEPHAN MAIN PHONE (212) 296-2215
ATTORNEY’GENERAL CONSUMER PrROTECTION: 296-3751

TESTIMONY OF ATTORNEY GENERAL ROBERT T. STEPHAN
BEFORE THE HOUSE FEDERAL AND STATE AFFAIRS COMMITTEE
HONORABLE NEAL WHAVITAKER, CHAIRMAN

| Re: House Bill 2327

February 22, 1983

Mr. Chairman and Members of the Committee:

Thank you for this opportunity to confer with you on 1983
House Bill No. 2327, a Proposed comprehensive open records law.
I am pleased to offer my wholehearted endorsement to this
measure. The bill addresses a wide range of complex legal and
practical problems of public access to government records and
does so in a clear, complete and thoughtful fashion. House Bill
No. 2327 should be enacted by the 1983 Kansas Legislature.

With your indulgence, allow me to discuss the need for this
proposed legislation and some details of the bill I believe to pe

significant. Most of you will recall that in 1979 I asked the
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Legislature to review the present public records act, K.S.A. 1982
Supp. 45-201 et seq. During the 1980 and 1981 legislative
sessions this committee permitted the Attorney General to comment
on openirecords legislation similar to House Bill No. 2327.
During our testimony on those proposals we characterized the
current Kansas open records law as a "closed records law." We
stated that the approach of the present law was inadequate and
needed to be changed. We continue to believe that government
documents are the property of the\public and that the public
should have ready access thereto, absent countervailing reasons
justifying privacy. Further, we believe that the law needs to
be as clear as possible. Confusion has a chilling effect on the
exercise of this statutory right. The law needs to be workable
for the average citizen. We continue to believe that the
present law is unworkable and unnecessarily burdensome to the
public.

You will also recall that we identified a number of specific
recommendations to deal with thé inadequacies of existing law.

1. Broaden the scope of the act. We asked that any new
law clearly identify the agencies to which it applies and the
records available for inspection. The present law is restric-
tive in regard to public access and an effort should

be made to enlarge and clarify the parameters.



Page 3

2. We asked you to consider a provision for the awarding of
court costs and attorneys' fees in cases where private citizens
have successfully pursued legal recourse in order to obtain
access ﬁo public records under the act. We believe a provision
of this type may encourage judicial interpretations through case
law.

3. We suggested the elimination of criminal sanctions and
creation of private legal recourse in the form of mandamus to
enforce government compliance. Such a change would liberalize
interpretation of the law to favor public access.

4. We suggested coordination of the public records law with
other relevant statutes, including laws relating to destruction
of public records, and other provisions requiring or prohibiting
disclosure.

5. To protect government employees and other citizens we
noted that disclosure of individual personnel data and other
confidential information must be prohibited. These prohibitions
should be as specific as possible and provision should be made
for editing of records to delete restricted information. This
will encourage a greater degree of public access to otherwise
unrestricted information.

6. Finally, it was our recommendation that the statute
should identify the classes of documents that are not to be

subject to public access. Such classifications must be based on
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identified public policy considerations, such as the protection
of public health and safety, protection of individual privacy, or
where public access substantially impairs officials in the
performance of their legal duties. |

In the interim since these recommendations, much has
happened in the law regarding public access to government
records. I filed suit against the state Department of Social
and Rehabilitation Services to permit access to certain payment
records of that agency. The Kansas Supreme Court agreed with me
that such records were open to public access and the case
established a number of important principles under the existing
law: Computer tapes are "public records" under the law and
public officials have no discretion to refuse public access to
such records. Confidential data must be deleted from otherwise
public information and a public record may not be kept secret in
its entirety because it contains confidential data.

In addition, a recent court of appeals case suggests that
the "kept and maintained" language of current public records act
may be construed broadly to include records made in the con-
venient, appropriate or Customary methods of discharging the
duties of a public office.

These judicial interpretations and the recommendations we
have previously made generally are incorporated in House Bill No.

2327.
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First, House Bill No. 2327 does not discriminate as to who
may have access to the information of government. All citizens
are equally entitled under the bill to view government records.
In manyvjurisdictions, by statute and common law, persons have
had to demonstrate a special need or legal interest to gain
access. We prefer that the law continue to distinguish between
types of records and not between citizens.

Secondly, the bill changes the focus of the law -- records
will be open unless closed. And those records closed to public
scrutiny are determined by the legislature, not by an agency,
city or other municipalities. No longer will only those records
which are required to be "kept and maintained" by law be avail-
able to the public. We are convinced that there will be greater
access to state and local documents.

Third, the burden for determining what records are available
has been shifted to the governmental agency or unit and lifted
from the taxpayer.

Fourth, time limits are placed on the agency to produce the
requested materials or provide in writing the reasons for denying
access, This we believe will speed up the process for the

benefit of citizens.
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Fifth, the new law would provide for judicial review and
encourage persons to seek judicial relief where they have been
wrongfully denied access to public records. Criminal sanctions
are removed.

I must say that this is a particularly important provision.
I know that there are some who believe that the only way to force
compliance with such laws is through the use of criminal sanc-
tions. With such persons I must respectfully disagree. Public
officials are performing public service, often for no compensa-
tion, and are doing the best job they can under complex and
sometimes confusing statutes. Such persons are not criminals
and should not be treated as such. The equitable remedies
provided by this bill provide an effective and proven method of
enforcement.

Sixth, the bill is coordinated with the open meetings law to
solve the recurring problem of public access to documents used
during public meetings.

Seventh, with regard to those provisions concerning access
to criminal investigation records, I am generally pleased. We
have some concern that the exclusion of "arrest records" in the
definition of "criminal investigation records" contained in new
section 3(b) may conflict with provisions of the criminal history
records information act in those cases in which the arrest is

over one year old and without disposition. This problem may be
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easily remedied by deletion of the phrase "arrest records" or
reference to the latter act and I will be happy to prepare a
technical amendment for your consideration if vou so desire.

Finally, I have only one remaining recommendation.v As most
of you know, there are nearly one hundred statutes which specifi-
cally close certain government records. That list of "closed"
records is not indexed as such in the Kansas Statutes Annotated.
I would very much like to see that both lawyers and lay persons
have ready access to that list. Hence, I urge the Committee to
require a comprehensive indexing of closed records. Publication
of such a list would be invaluable to all concerned.

Thank you again for this opportunity to express my suppor:
for 1983 House Bill No. 2327. We need this bill and I hope each
of you will be able to support its passage this year.

I would be pleased to answer any question.
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EXHIBIT B
KAN:, .SADEPARTMENT OF ECONOMIC "UEVELUPMENI
Al

‘ﬂ. 503 KANSAS—6th FLOOR, TOPEKA, KANSAS 66603
NoX®)

/]

Ay
i/
TO: Jamie Schwartz FROM: Roger ChristiansonU%%/m/

DATE: March 24, 1983

Many companies we work with considering Kansas as a Tocation for a new
manufacturing facility expect that we work with them in confidence.

In most instances their identities in the initial visit(s) to Kansas
communities are kept confidential. This is a service that manufac-
turers and business have come to expect from state development
agencies.

If HB 2327 is passed without an exemption for the Development Divi-
sion's work with industrial prospects, this could mean that any
community we visit with these prospects could ask us the identity
of that prospect and the background and we would have to reveal it
to them. Also, as you know, in many instances the local paper will
find out that a prospect has visited a community and call us Tooking
for details on that prospect visit. If we are required to respend to
these requests, we stand a very real possibility of losing some new
facilities that are under consideration. We also run the risk of
decreasing the use of the state economic development agency by com-
panies who become aware of the situation in Kansas.

I outlined in a previous memo (copy attached) some of the reasons for
companies requiring confidentiality in their search for new facilities.
Again, I think it is important to emphasize that irregardless of the
reasons for the company's wishes to remain confidential, it is
absolutely essential that we respect their wishes. Again, if we do
not, or legally cannot, respect their wishes we may well be dropped
from consideration for new projects in Kansas.

Attachment

£Ex. 5

1084-H
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KA.«SASADEPARTMENT OF ECONOMIC DEVELOPMENT
A@ 503 KANSAS—6th FLOOR, TOPEKA, KANSAS 66603

QK

T0: Jamie Schwartz FROM: Roger Christianson
Jim Murphy
SUBJECT: HB 2327 - An act concerning DATE: March 9, 1983

public records

I am concerned about HB 2327 and the impact it might have on the
Development Division's activities. In our efforts to attract new
industry to Kansas we work on a regular basis with companies from

" outside the State of Kansas who are looking for locations for new
facilities and wish to work with us on a confidential basis. MWe
provide information to them regarding the details of doing business
in Kansas, information on Kansas communities, industrial sites and
available industrial buildings. We also coordinate visits of these
companies to inspect Kansas communities. These visits are often-
times on a confidential basis. That is, the community is not aware
of the identity of the firm.

Our clients require confidentiality for a variety of reasons. Just

a few of these are: 1) when companies are looking for new locations
they may personally visit several states and several communities
within each state. When states or communities are eliminated the
company representatives do not want to be badgered by local represen-
tatives of the community trying to influence their decision. 2)
companies oftentimes want to keep their decision to locate new
facilities confidential to avoid their competitors finding out about
these plans. 3) companies want to avoid any negative publicity that
might evolve as a result of not selecting a community for a new
operation. e.g. a newspaper headline "ABC company eliminates Mudville
as possible location for new manufacturing facility! What's wrong
with Mudville Mayor Doe asks President of ABC?"

These are only three examples of reasons companies require confiden-
tiality. Whatever their reasons it is imperative that we respect
their wishes. If not, we may well risk being dropped from considera-
tion for new facilities.

I would suggest that we do what is necessary to get an amendment that
includes the work of the development division with companies investi-
gating Kansas as a location for new business facilities in New Sec. 7.

1084-H




EXHIBIT C

Statement before the Senate Government Organization Committee

March 29, 1983
Davis Merritt, Jr., Executive Editor

Wichita Eagle-Beacon

The proposed revision of the Kansas Open Records Act now be-
fore this committee has a substagtial history, despite the fact that
it is only now formally before the Senate.

This version of it has been in the legislative process since
January of 1979. It has been before at least one joint committee--

a committee on which some of you served. It has been the subject

of at least a half dozen full-blown hearings in the House. It ran
afoul one year of the abortion issue. It lay dormant, for the most
part, last g?ssion‘ It has been pushed through the mills of every

bureaucracy and special interest group in the state. Every special

problem that it raised has been attended to, OTr compromised responsibly.

It is, in short, a thoroughly researched, tested and bplended
bill that should become law so that the ambiguities and problems

of the present law can be put behind us.

This bill will not suddenly unlock the drawers toO thousands of
files that have not been the public's business before. The public
has always had the right to the records covered in this bill. But
Kansas law has failed to recognize that right because of the wording
of the present law, which restricts access to records "required by

law to be kept."
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That meant a Kansan interested in a record had to find a
specific statute authorizing the keeping of the record--and few
of the massive numbers of files kept by government were specifi-
cally authorized.

The proposed statute recognizes the flaw in thinking
represented by the present law. Government, finally, is supposed
to operate in the public interest as defined by this body. There-
fore, any record kept by government should be kept in the public
interest, whether it is kept because it is specifically required;
or kept in pursuance of an official duty; or kept out of necessity
created by statute. Whatever the case, as a general, philosophical
proposition, if the government keeps it, you and I who pay the bill
should have access to it.

But, of course, that's too simplistic. We all recognize that
government, particularly in the areas of regulation and welfare,
must accumulate for its operational purposes information that is
proprietary and/or private.

Therefore, any open records law must include exceptions to
protect the private affairs of business and individuals.

The bill before you recognizes that. 1In the time it has been
the subject of study, 29 exclusions have been added, most of them

for good and useful purpose. Criminal records are protected where



necessary. Proprietary business information is protected. Security
data is protected. Attorneys work product, copyrights, computer
software, perscnal privacy where appropriate, all are protected.

In fact, the laundry list of exemptions threatens to outweigh

the bill itself.

But it doesn't, for a simple reason: despite the specific
exemptions, this bill insures citizen access to the great bulk of
government records that the public clearly has a right to. It does
this in several important ways:

--It declares openness to be the policy of the State of Kansas,
and requires a liberal construction of that.

--It defines public records in a broad and simple way, then
lets the exclusions take care of special problems.

--I1t provides for citizen access to district court "de novo'
to settle a dispute, with the burden of proof, properly, oﬁ the
custodian who is refusing the record. Yet it protects those
custodians from personal liability under the Tort Claims Act for
refusal.

To be frank, I am personally troubled by some of the ex-
clusions; and would prefer they not be there. 1In particular,
new section 15 addresses a narrow problem with too broad a brush

and may cause some litigation. And the lack of specificity in



the technical question of access to computerized records and
the fees attached to that give me pause. I suspect they, too,
will be subject to litigation.

But even given that, this bill is so large an improvement
over the present situation that I strongly urge this committee
and the Senate to pass it. The exclusions and problem areas
demonstrate, more than anything, the extensive inspection that
this proposal has undergone these last four years. Any statute
this complex is certain to have elements of it tested in court,
and so be it.

My imme?iate concern, in looking over the long history
of this badly needed legislation, is that substantial change at
this point will once again cause it to be bypassed in the crush
of other legislative business. This legislature has many miles
to go on other important issues before the blessed day of ad-
journment. This bill is, in my opinion, ready. And if yoﬁ can
satisfy yourselves on that, I urge that it be reported out as
rapidly as possible and submitted to the full Senate before the
inevitable crunch of other affairs.

If, by responding to your questions, I can help you satis-

fvy yourselves about it, I stand prepared to do so.



EXHIBIT D

WaALTER N. ScoTT., JR.
ATTORNEY AT LAW

420 WEST 33RD
TOPRPEKA., KANSAS 66611 TELEPHONE OFFICE 266-4220

Use of Motor Vehicle Registration Lists
for Commercial Purposes

..."{(when a company) acquires records from,
say, a State motor registry, it 1s
doing no more than any citizen could do."*

Motor vehicle registration lists are a valuable tool for direct mail

sellers, charitable organizations and political candidates and groups

because the list is annually updated and provides a current and correct

name and address.

Motor vehicle registration lists are used by small merchants selling

teaders seeking constituent advice and support.

Small business: two-thirds of the holders of third-class bulk-mail

permits are companies doing less than half a million dollars in business
per year.
The Postal Service estimates that in 1974, charities and public

interest groups raised $20 billion, or 80 percent of all contributions

through direct mail.

Political leaders and government agencies send out gquestionnaires
to obtain citizen perspective. Political candidates solicit support
for their campaigns and programs.

Companies that use motor vehicle registration lists include magazine
publishers, automobile dealers inviting prospective customers to their
Personal Privacy in an Information Society. The Reports of the Privacy

Protection Study Commission, July, 1977, U.S. Government Printing Office,
Washington, D.C.

£x. D



showrooms, furniture companies, lawn services, retail stores, travel
clubs, book publishers, and local merchants offering discount coupons

to stimulate business.

The Privacy Commission identified several societal benefits of direct

mail:
a marketing tool for small businesses
a fundraising mechanism for charities
political fundraising (especially in light of new
election laws)
the economic importance of direct mail advertising
generally
Kansas can benefit from the sale of motor vehicle lists. The state earns

revenue from each sale if it follows the practice of most other states.
A sale of the listing of all vehicles registered in Kansas would

bring in revenue each year of $840,000. *

The sale of motor vehicle lists would be helpful to the Kansas direct

mail industry as well. In these harsh economic times, the direct mail

industry is healthy and growing.

The sale of motor vehicle registration lists does not violate a

citizen's right to privacy.

When we drive our car, we do so in the public arena and it
certainly is not privileged or confidential information. Motor
vehicle registration records are "public" records and accessible to

anyone.

* Based upon a comparison with Illinois revenues.



In Lamount v. Commissioner of Motor Vehicles, the court considered

constitutional and common law privacy issues. Plaintiffs sought to

enjoin New York's Motor Vehicle Commissioner from selling registration
records, and claimed that a constitutional and common law invasion of
privacy arose from the selling of names and addresses. Plaintiffs claimed
that registrants were subjected to considerable annoyance, inconvenience
and damage as a result of advertising and solicitation mail. The

court granted defendants' motion to dismiss and said:

The mail box, however, noxious its advertising contents
often seem to judges as well as other people, 1s hardly
the kind of enclave that reguires constitutional defense
to protect 'the privacies of life.' The short, though
regular journey from mail box to trash can...is an
acceptable burden, at least so far as the Constitution
is concerned. *

The court concluded that direct mail advertising does not violate the

Constitution.

A state motor vehicle department can protect registrants who do not

wish their names to be rented or sold. For example, the department

can inform registrants that lists may be sold and institute a procedure
whereby any registrant can tell the agency that he does not want his
name used for this purpose. The Privacy Commission recommended this
approach.
Recommendation (3):

That each State review the direct-mail marketing and

solicitation uses that are made of State agency records

about individuals and for those that are used for such

purposes, direct the State agency maintaining them to

devise a procedure whereby an individual can inform the

agency that he does not want a record pertaining to him-
self to be used for such purposes and have that fact

* 391 U.S. 915



noted in the record in a manner that will assure that

the individual's preference will be communicated to any
user of the record for direct-mail marketing or
solicitation. Special attention should be paid to
Department of Motor Vehicle records and the practices

of agencies who prepare mailing lists for the express
purpose of selling, renting or exchanging them with others. *

The Privacy Commission also considered how the department can inform
purchasers which names are "no send" and concluded:

It should be enocugh to note next to an individual's

name on a public record that he does not want his name
used for marketing or solicitation. The public record
compiler would still be able to copy the record, just

as any other member of the public can, but it would be
on notice that the individual had objected to having

his name on a list, and presumably, for economic reasons,
would not include that name on lists it develops for 1its

clients. **
There is another way for an individual to remove his name from most

mailing lists: The Mail Preference Service (MPS). MPS is an industry

measure to enable consumers to get off or get on mailing lists. An
individual who wants less or more mail writes to the Direct Mail/
Marketing Association *** and requests a name/removal or name/add form.
His name will be deleted or added on computer tapes regularly
circulated to the over 1400 participating association members.

The Mail Preference Service is regularly publicized in national

magazines and in newspapers.

The motor vehicle department can be fully aware of the uses made of

the registration listing. The department can prepare a contract for

signature by the department and the purchaser or renter of the list.

The contract can require a description of the mailings that will be

* Personal Privacy, page 153.

*% Personal Privacy, page 153.

x*%* Mail Preference Service, 6 East 43rd Street, New York, New York 10017



sent to registrants, and the department can request a sample mailing.

This way the department knows how the names will be used.

The motor vehicle department can police compliance with its rules

regarding lists by inserting fictitious names in the computer printout

directed to departmental employees.

Some of our products:
The Story of Civilization by Will and Ariel Durant -- all volumes
The World's Great Museums
Solar Heating and Cooling
The Family Medical Guide
Step by Step Plumbing
Beethoven's Symphonies
The Epic of Flight
World War II
A Treasury of Christmas Crafts and Foods
The Oxford English Dictionary
Cookbooks of the World

Recordings of the Great Band Era

We believe many Kansas citizens would find some of these of interest
to them and their children. This is particularly true in the rural

areas where direct mail is often the main source of books, records, etc.



DeHart Associates

DeHart Associates, Inc., established 1967, is a public affairs
consulting firm and works with individual companies, industry
groups and other organizations to help them achieve their
legitimate objectives in Washington and throughout the United
States.

DeHart clients have included: Coca-Cola, McDonald's Corporation,
Book-of-the-Month Club, Borden Chemical and Borden Foods, Time-Life
Books, M&M/Mars, Reader's Digest, a coalition of 300 colleges and
universities, the Recording Industry Association of America, Inc.,
a foundation, a railroad conglomerate, and others.

Edward H. DeHart, President
Anne Darr, Vice President
(202) 659-4000



= EXHIBIT E

SENATE GOVERNMENTAL ORGANIZATION COMMITTEE
H.B. 2327

Testimony of William R. Kauffman
on behalf of the Kansas Board of Regents

March 29, 1983

Mr. Chairman and members of the Committee, I am William
Kauffman, General Counsel for the Kansas Board of Regents. It
is on behalf of the Board that I appear today to indicate one
significant concern about House Bill 2327 being considered by

the Committee today.

Our concern relates to the exemption as contained in sec-
tion 7(20) of the bill. That section provides for the closing of
preliminary notes and recommendations in which opinions are
expressed or policies are proposed, unless the item is publically
cited or identified in an open meeting or an agenda of an open
meeting; or unless the item is distributed to a majority of a quorum
of any body which has the authority to act on the item and which
action is required to be taken during an open meeting. While the
exception to the exemption concerning the citing or identifying of
an item in an open meeting is legitimate, we must propose that the
other provision concerning those items that are distributed to a
majority of the quorum be stricken. Unlike many executive agencies
of the State of Kansas, the Board of Regents may not meet with its
staff for the discussion of issues pending before that Board with-
out such meeting being an open meeting under the terms of the

Kansas Open Meetings Law. The Board of Regents and the staff of

£x. &£



the Board of Regents accept this fact and thus do not quarrel
with requiring that items publically cited or identified in an
open meeting be available with the agenda under the terms of the
proposed Open Records Law. To then say, however, that any
material sent to a majority of the quorum must be disclosed
will have a detrimental impact on the functioning of the Board.
In a time when shrinking budgets and/or enrollments make planning
all the more important, the provisions of this bill would require
that any plans that are developed by staff and submitted to the
Board, regardless of the remoteness of the implementation of those
plans, would immediately be discoverable under the terms of the
Act. The Board of Regents currently has a planning process
whereby institutions are required to submit plans as to what
action would be taken if enrollment falls below a certain level.
Those plans cite programs and positions that may be cut in such
an eventuality. Although such cuts at certain institutions may
be very remote, the provisions of this law would require that
those plans be available to the public as soon as the plans are
sent to members of the Board of Regents. The effect of this pro-
vision is to make those plans a self-fulfilling prophecy. When
individuals learn that a certain department at a certain univer-
sity may be closed if the enrollment drops, the consequence more
likely than not will be that the enrollment in those departments
will drop resulting in a need to implement the plan.

I would further point out that in those instances where the

Board would be in the preliminary stages of reviewing whether a



whole department or school within a university should be dis-
continued, significant amounts of emotional alarm could be
triggered prematurely. Educationally sound decisions would be
nearly impossible to make in a climate heated by individual

Ty

claims of survival. This could lead to a war of "all against
all," and unnecessarily deflect the focus of pertinent discussion.

Questions were asked during the recent Senate confirmation
hearings of several of the new Regents as to whether they would
be willing to make the hard decisions that may even include the
closing of a Regents institution. It would be impossible for the
staff to make any recommendations to the Board of Regents as to
the feasibility of closing an institution without such materials
becoming available upon the dissemination to the Board under the
provision of section 7a(20)(B). One proponent of the bill has
suggested that this is precisely the type of information that
should be available and that it is inappropriate for a body to
surprise the public without any notice of the possible action. I
respectfully submit, however, that when any action might be taken
with respect to the plans, it would be placed on the agenda of
the appropriate board and under the provisions of 7a(20)(A) would
be available at that point in time. It is important that you
recognize the potentially debilitating effects of this provision
on boards and commissions of this State and balance the public's
'"'need" or '"'right'" to know against the harm that may result by
premature disclose of that information. I propose that section
7a(20) (B) be stricken in its entirety.

Thank you, Mr. Chairman, for the opportunity to appear

before you.



PEN RECORDS STATEMENT - EXHIBIT F

Association of News Broadcasters of Kansas
and

Sigma Delta Chi - the Society of Professional Journalists
B ) - Wichita Chapter

My name is: Mark Woolsey. I am appearing today on behalf of both
the Association of News Broadcasters of Kansas and the Wichita chapter
of Sigma Delta Chi, the Society of Professional Journalists. I'm here
to convey our organizations thoughts and feelings on House Bill 2327.

First of all, let me say our groups support HB 2327. We are
delighted- that such & measure is being considered by your committee.
As we understand it, this bill represents many years of -work by legis-
lators of both parties and of all major political philosophies. Work
on an open records law such as this one goes back to 1976, when it was
introduced by Republlcan State Representative Carlos Cooper of Bonner
Sprlncs.

) The current bill is the work of two years of work and study by the
legislature and shows how the public and private sectors can work to-
gether for quality legislation.

Our organizations are pleased to see a bill that would make the
issue of open records less nebulous, a bill that would declare all
records open unless specifically closed, spelling out precisely what
is and is not available to the public and news media.

Our groups do have a trio of concerns about the proposed bill,
however, and we would like to share those with you.

First of all, the bill, in its present form, allows the agency

keeping & record to recover costs associated with its retrieval. While -

we certainly have no objection to paying for copying costs, we are con-
cerned about a provision of the bill that allows for reimbursement for

staff time of over one hour in the location and retrieval of records.

, We are unsure if this provision is one hour per visit, or an
accumulated total for several visits. If the latter is true, we think
the provision would place a financial hardship on small newspapers and
on one person broadcast news shops around the state. These types of )
news operations are predominant in Kansas.

We are concerned the language of the bill could lead to a few
_agencies charging a great deal of money for record retrieval. We do
not believe that to be the intent of the bill, but the proposed lan-

guage does leave some questions.

Secondly, we are concerned about a provision of,ghe bill that
would allow rural water district officials to closéﬁlnformatlon about
individual water records to media and public view. “several of our
reporters have, at various times, been contacted by water utility
customers who have been concerned about their billing and have asked
us to look at water records in an attempt to determine whether they're
being overcharged or whether the utility is following proper billing
procédures. -Under this proposed law, media and members of the public
would no longer be able to compare water records in an attempt to get
a handle 01 how their local water utility is operating.

Ex. F
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Thirdly, we are concerned about the number of exemptions from the
act. As you surely know, they number more than two dozen. We feel
that the number of exemptions in the current bill should be carefully
reviewed by lawmakers. We are concerned that the current "laundry list"”
could potentially become unwieldly and unworkable, and we urge you to
carefully review the exemptions as they stand now before taking final
action: '

Aside from the reservations we've noted, we support HB 2327 wholer
heartedly, and urge your committee to act favorably on the proposeal.

1%¢3



- EXHIBIT G

To the Senate Committee on Governmental Organization

By E.A. Mosher, Executive Director, League of Kansas Municipalities
Statement on HB 2327--Open Records

March 29, 1983

The League of Kansas Municipalities has a convention-adopted policy statement on
public records, which reads as follows: "State laws governing public access to official
records should be clarified and codified, made practical and workable at the local level, and
provide for confidentiality when necessary to protect private rights and the public interest."

Thus, we do not oppose HB 2327. Our primary concern is that the final act be
practical and workable at the local level. Designing a single law which applies equally to
the University of Kansas and to a township cemetery district presents some practical
problems. We are dealing with a proposed act which applies to the state and all its hundreds
of agencies, to 105 counties, to 627 cities, to 326 school districts, to 1,419 townships, and to -
a couple of thousand special districts. On top of this, we assume that such agencies as the
planning commission, board of zoning appeals, board of electrical examiners, library board,
recreation commission, and so on, are all public agencies covered by the act the act. The
total number of public agencies affected by HB 2327 appears to be in the range of of five to
six thousand.

As a result, most of our comments relate to its practical application at the local level.
Incidentally, HB 2327 appears to be the best drafted bill on the subject we have seen.

Proposed Amendments and Comments

1. Records Retention. Present public records retention schedules deal primarily with
records required by law to be maintained. How long must an "open record" under HB 2327
be maintained? For example, a memo from a city manager to the governing body on
January 2, 1984 and included in the council agenda, would be a open public record under
subsection 20, page 9. What happens if someone requests a copy in 19857 The bill is silent
as to retention requirements, but certainly raises some public expectations than an open
record today is an available record in the future--yet everything can't be kept. To resolve
this possible problem, a new section is proposed, as follows: "Nothing in this act shall be
construed to require the retention of a public record nor to authorize the discard of a public
record.

2. Page 3, line 100. We are confused as to the meaning of the four sentences in lines
100 through 111. The word "request" is given different meanings. At the end of this report,
a simple amendment is proposed, which we think people who have to administer the act will
understand.

3. Page 3, Line 1ll5. The phrases "unreasonable burden" on line 115, and
"preponderance of the evidence" on line 120, may cause some practical, local problems. If a
requested record, like the 1955 sewer special assessment on Sam Jones' property is buried in
a box in the attic, is it unreasonable not to produce it? What if it simply can't be found?
This is not the same as to "refuse to permit inspection” (line 118). The custodian would be
glad to provide it, once it's found. To change the thrust, it is suggested that (a) line 115 be
amended to insert at the beginning of the sentence: "The custodian may refuse to provide
access to a public record, or to permit inspection,” and (b) that line 118 and 119 be amended
by striking all after the comma.

4. Page 4, line 122. Subsection (f) at the top of page 4 is not consistent with the
provisions of line 145 in Section 5. On line 123, the word "inspection" should be striken and
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the following substituted: "providing access to or furnishing copies" (same words as in line
145).

5. Page 5, Line 178. The word "section" should be changed to "act". Fees are
authorized by sections other than this section 4.

6. Page 6, line 207. We are perplexed as to the practical application of HB 2327 to
the many, very small local units where there are no "regular office hours" kept by the clerk.
I do not know where the term "weeks" in line 207 came from; perhaps "business days" is
more appropriate.

7. Page 6, Line 229. To be consistent with lines 145, 155, 159 and 162, line 229 should
read: "The fees, if any, charged for access to or copiesof ... ".

8. Page 8, line 296. Subsection (13) on page 8 exempts from the public records act
real estate appraisals and engineering estimates as to the acquisition of real property, prior
to contracts. While a city engineer's estimate of the probable contract cost of a bridge, for
example, may involve "real estate" it would seem advisable to strike the words "real estate”
on line 296, and '"real" on line 298. The result would be the exemption of all property
appraisals or estimates prior to contract letting.

9. Page 8, Line 306. What does "from the individuals to whom distributed"” mean?
Should it say "from such a private individual"?

10. Page 10, Line 369. Sewerage service and refuse collection involve residential
customer billings but are not considered a '"utility". It is proposed that subsection 26 on
page 10 be amended as follows: on line 370, after "utility" insert "or other public service"
and on line 371, after "utility" insert "or service".

11. Page 10, Line 375. The term "sealed" in exception (27) should be removed. Some
local bidding is done by telephone or open bidding.

12. Page 12, lines 420-436. It seems to us that the provisions for court costs and
attorney fees in subsection (c) and (d) have a double standard. The plaintiff maintaining the
action is subject to court ordered costs and fees only if they acted "frivolously, not in good
faith or without a reasonable basis in fact or law." What happens when a city clerk denies a
record, acting in good faith and upon reasonable basis of fact or law, and even with an
opinion of the city attorney that it is not in fact a public record?

13. Memos and Letters as Public Records, page 9, subsections 20 and 21. One of the
most substantive policy changes in HB 2327 is the requirement that drafts, notes,
memoranda, recommendations or other "records" in which opinions are expressed or policies
or actions are proposed are open public records under certain circumstances. This includes
their being cited or identified in an open meeting or on an agenda, or the distribution of the
"record" to a majority of a quorum. These are not now records required by law to be
maintained, and therefor are not now public records.

Under our representative system, we have a responsibility to keep the determination
of public affairs as open as possible. However, I would suggest that we have an equally
important concurrent responsibility to help governments to function effectively, particularly
as to those governmental units which exist primarily to provide direct public services to the
public. In my judgement, elected governing body members should have unfettered access to
suggestions and information from their staff and employees. State laws should not
discourage the exploration of options, or restrain the development of imaginative choices in
public decision-making, by the fear that everything put in writing will be made public.

Striking subsection (B), beginning on line 337, would soften the initial impact of the
bill. It would permit, for example, a letter from the city manager to the mayor to be sent
also to one other commissioner with a 5-member governing body, without the need to
provide copies to anyone who requests it.



l4.  Films anc_.apes. Presumably, pictures, radio tapes, video tapes and films,
produced by a public agency or in the possession of a public agency, are all open public
records, which anyone can get a copy of by paying the required fee. If this is the intent, it
is suggested that any exceptions be specified. '

15. Kentucky Law-Personal Privacy. The Kentucky statute has this exemption:
"Public records containing information of a personal nature where the public disclosure
thereof would constitute a clearly unwarranted invasion of personal privacy."

lé. Kentucky Land—New Industry. The Kentucky statute has this exemption: "Public
records pertaining to a prospective location of a business or industry where no previous
public disclosure has been made of the business' or industry's interest in locating in,
relocating within or expanding within the Commonwealth. Provided, however, that this
exemption shall not include those records pertaining to application of agencies for permits
or licenses necessary to do business or to expand business operations within the state, except
as provided in paragraph (b) above."

0100 (d) Each request for access to a public record shall be acted
0101 upon as soon as possible, but not later than the end of the second
0102 business day following the date that the request is received. If access to the public record is not granted

0103 -the-reguest-is-not-aeted-upon- immediately, the custodian shall give

0106 speet ion-at-the-time-the-regues so-the-eustodies
0107 -giwes-a detailed explanation of the cause for festherdelay and the
0108 place and earliest time and date that the record will be available
0109 for inspection. If the request for access is denied, the custodian
0110 shall provide, upon request, a written statement of the grounds
0111 for the denial. Such statement shall cite the specific provision of
o112 law under which access is denied and shall be furnished to the , . i . .
- {shouldbte second if consistentwith line
0113 requester not later than the end of the{firstjbusiness day follow- 101)
0114 ing the date that the request for the statement is received.




- EXHIBIT H

PREPARED TESTIMONY OF JOHN M. WYLIE 11
REGION 7 FREEDOM OF INFORMATION DIRECTOR OF PROFESSIONAL JOURNALISTS
SIGMA DELTA CHI

Re: House Bill 2327 .
Mr. Chairman and Honorable Committee Members:

I am John M. Wylie, II, 5112 Nall, Roeland Park, Kansas, 66202, and am representing
the society's hundreds of Kansas members whose newspapers, wire services, radio

and television stations serve every citizen of the state. | regret that today's
municipal election prevents my appearance in person before the committee.

We applaud House Bill 2327, especially the purpose stated in line 28 to 31. My
brief testimony today offers some suggestions for fine tuning.

On page 4, | urge that the first four words of line 145 be stricken. The purpose
of this section, as | understand it, is to allow government agencies to recoup
the cost of extensive computer searches or similar special cases, a legitimate
goal. But the current language appears to leave the way open for govenment
agencies to use charges for access to public records as a profit center. This
would be unfair to tax payers who conceivably, could be charged twice for, say,
the minutes of a city council meeting - once to produce the documents and a
second time to read them. | am certain this is not the legislature's intent.

Second, | fear that the list of exemptions as now constructed is so long and complex
that many smaller government entities will have difficulty using the law. |

urge committee members to seek ways to simplify this language so that the intent

set forth in line 28 to 31 is not inadvertently thwarted.

Third, | urge the removal of the words, open, yunfunded grant proposals'' from
line 331 on page 9. Such records provide an important way for the public to keep
track of how large amounts of tax payer money are -- and are not -- spent.
Exemptions already in the law would seem to cover any potential invasion of
privacy without requiring complete closure of such records.

Finally, | urge that new section 9, lines Lh1 to 443 jnclusive, be stricken as
being in opposition to the stated purpose of this bill. The doctrine of government
immunity would seem to cover the legitimate needs in this area.

| would be happy to answer any questions the committee may have about our stand and
to make available any information that might be helpful to the committee from

the society's considerable experience in dealing with open records law through-

out the nation. Thank you for your consideration.

Ex., &



- EXHIBIT I

INTEROFFICE MEMO

Date March 28, 1983

To: John Koepke

From' Dennis McFall

Subject' Proposed amendments to H.B. 2327

1. Delete Section 7(a)(20)(B), which requires that any memorandum, preliminary
draft, recommendation or other opinion ekpressed or policy proposed be made available
to the public if it is distributed to three or more members of the board of education
(agency).

This section will require public disclosure, upon request, of all communications
between the school administration and the board of education. This hampers the adminis-
trators' ability to discuss problems in their early stages and to propose solutions to
the various conditions which might evolve from a budding problem, such as excessive
staff or superfluous school buildings. The informal, but very informative, '"for your
information" letter to the board from the administration would be available for page
one of the daily newspaper. A reasonable compromise exists in Section 7(a) (20)(a),
which provides that these memoranda must be made available to the public if they are
cited or identified in an open meeting of the board (agency). The board of regents
also specifically advocates deletion of this provision.

2. Add another exclusion from disclosure, as Sec. 7(a0)(30): I suggest:
"Information related to potential or existing litigation or administrative proceedings
involving the agency as a party before any administrative or judicial body."

Note--Discussions involving such legal matters must be in an open meeting unless
the agency is actually meeting with its attorney, so that H.B. 2327 would require
public access to any memorandum from the administration to the board discussing legal
matters, since the attorney would not be involved in that communication.

3. Amend the attorney fee section, Sec. 8(c), by adding the underlined phrase:

", . . the court may award court costs and attorney fees to the person seeking access
to a public record if the court finds that the agency's denial of such person's access

was not in good faith and without a reasonable basis in fact or in law."

Note: Under the bill's present form, the agency would be absolutely liable for
fees and costs if it lost a court case, since no provision is made for discretion on
the court's part in awarding them. FEven if there were an honest disagreement about
the applicability of the law, the agency would still have to pay if its interpreta-

Ex. L
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[As Amended by House Committee of the Whole]

As Amended by House Committee

" “Session of 1983

HOUSE BILL No. 2327

By Representatives Whitaker and Louis

2-9

AN ACT concerning public records; amending K-8-4- 58-2223b
and K.S.A. 1982 Supp. 75-104 and repealing the existing
seetion seetions [section]; also repealing K.S.A. 45-202, 45-203
and 45-204 and K.S.A. 1982 Supp. 45-201.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. Sections 1 through 8 9 shall be known and
may be cited as the open records act.

New Sec. 2. ltis declared to be the public policy of this state
that public records shall be open for inspection by any person
unless otherwise provided by this act, and this act shall be
liberally construed and applied to promote such policy.

New Sec. 3. As used in the open records act, unless the
context otherwise requires:

(a) “Business day” means any day other than a Saturday,
Sunday or day designated as a holiday by the congress of the
United States, by the legislature or governor of this state or by
the respective political subdivision of this state.

(b) “Criminal investigation reeords” means reeords of an
investigatory ageney or eriminal justice agency as defined by
subseetion (e) of K:-8-A- 224701 and amendments thereto; eom-
piled in the proeess of preventing; deteeting or investigating
violations of eriminal law; but does not include records of arrests;
police blotter entries; court reeords; rosters of inmates of jails or
other eorreetionnl or detention facilities or records pertaining to
violations of any traffic law other than vehieular homicide as
defined by K:8:A- 213405 and amendments thereto history ree-
ord information has the meaning provided by K.-S-A. 39470}
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M anendments thereto: [“investigation records” means rec-
ords of an investigatory agency or criminal justice agency as
defined by K.S.A. 22-4701 and amendments thereto, compiled in
the process of preventing, detecting or investigating violations of
criminal law, but does not include police blotter entries, court
records, rosters of inmates of jails or other correctional or deten-
tion facilities or records pertaining to violations of any traffic law
other than vehicular homicide as defined by K.S.A. 21-3405 and
amendments thereto.]

(¢) "Custodian” means the official custodian or any person
designated by the official custodian to carry out the duties of.
custodian under this act.

(d) “Official custodian” means any officer or employee of a
public agency who is responsible for the maintenance of public
records, regardless of whether such records are in the officer’s or
employee’s actual personal custody and control.

(e) (1) “Public agency” means the state or any political or
taxing subdivision of the state, or any office, officer, agency or
instrumentality thereof, or any other entity receiving or expend-
ing and supported in whole or in part by public funds appro-
priated by the state or by public funds of any political or taxing
subdivision of the state.

(2) “Public agency” shall not include any entity solely by
reason of payment from public funds for property, goods or
services of such entity.

() “Public record” means any recorded information, regard-
less of form or characteristics, which is made, maintained or kept
by or is in the possession of any public agency, but shall not
include records which are owned by a private person or entity
and are not related to functions, activities, programs or opera-
tions funded by public funds.

() “Undercover agent” means an employee of a public
agency responsible for criminal law enforcement who is engaged
in the detection or investigation of violations of criminal law in a
capacity where such employee’s identity or employment by the
public agency is secret.

New Sec. 4. (a) All public records shall be open for inspec-
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tion by any person, except as otherwise provided by this act, and
suitable facilities shall be made available by each public agency
for this purpose. No person shall remove original copies of
public records from the office of any public agency without the
written permission of the custodian of the record.

(b) Upon request in accordance with procedures adopted
under section 6, any person may inspect public records during
the regular office hours of the public agency and during any
additional hours established by the public agency pursuant to
section 6.

(c) If the person to whom the request is directed is not the
custodian of the public record requested, such person shall so
notity the requester and shall furnish the name and location of
the custodian of the public record, if known to or readily ascer-
tainable by such person.

(d) Each request for access to a public record shall be acted

upon as soon as possible, but not later than the end of thelseeona~
business day following the date that the request is received. If
the request is not acted upon immediately, the custodian shall
give an explanation of the cause for delay. If the request is
granted, the custodian shall make the record available for in-
spection at the time the request is granted unless the custodian
gives a detailed explanation of the cause for further delay and the
place and earliest time and date that the record will be available
for inspection. If the request for access is denied, the custodian
shall provide, upon request, a written statement of the grounds
for the denial. Such statement shall cite the specific provision of
law under which access is denied and shall be furnished to the
requester not later than the end of the first business day follow-
ing the date that the request for the statement is received.

(e) If a request places an unreasonable burden in producing
public records or if the custodian has reason to believe that
repeated requests are intended to disrupt other essential func-
tions of the public agency, the custodian may refuse to permit
inspection of the public records. However, refusal under this
subsection must be sustained by a preponderance of the evi-
dence.
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() A public agency may charge and require advance payment
of a fee for inspection of public records, subject to section 5.

New Sec. 5. (a) Any person may make abstracts or obtain
copies of any public record to which such person has access
under this act. If copies are requested, the public agency may
require a written request and advance payment of the prescribed
fee.

(b) Copies of public records shall be made while the records
are in the possession, custody and control of the custodian or a
person designated by the custodian and shall be made under the
supervision of such custodian or person. When practical, copies
shall be made in the place where the records are kept. If it is
impractical to do so, the custodian may allow arrangements to be
made for use of other facilities. If it is necessary to use other
facilities for copying, the cost thereof shall be paid by the person
desiring a copy of the records. In addition, the public agency
may charge the same fee for the services rendered in supervising
the copying as for furnishing copies under subsection (c) and
may establish a reasonable schedule of times for making copies
at other facilities.

(¢) Except as provided by subsection (f) or where fees for
inspection or for copies of a public record are prescribed by
statute, each public agency may prescribe reasonable fees for
providing access to or furnishing copies of public records, sub-
ject to the following:

(1). In the case of fees for copies of records, the fees shall not
exceed the actual cost of furnishing copies, including the cost of

staff time requiredd

(2) In the case of fees for providing access to records main- -

tained on computer facilities, the fees shall include only the cost
of any computer services required in exeess of ene hour or the
eost of any staff time required in exeess of ene hour, including

{

o make the information available

staff time requiredfein-excess-o5-598:~

(3) Fees for access to or copies of public records of public
agencies within the legislative branch of the state government
shall be established in accordance with K.S.A. 46-1207a and
amendments thereto.

L
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(4)  Fees for access to or copies of public records of public
agencies within the judicial branch of the state government shall
be estublished in accordance with rules of the supreme court,

(8) Fees for access to or copies of public records of a public
agency within the executive branch of the state government shall
be subject to approval by the director of accounts and reports,

(d)  Except as otherwise authorized pursuant to K.S.A. 75-
4215 and amendments thereto, each public agency within the
executive branch of the state government shall remit all moneys
received by or for it from fees charged pursuant to this section to
the state treasurer in accordance with K.S.A. 75-4215 and
amendments thereto. Unless otherwise specifically provided by
law, the state treasurer shall deposit the entire amount thereof in
the state treasury and credit the same to the state general fund,
except that the cost of charges for the services of the division of
computer services may be credited to the fee fund of the agency
to defray such cost.

(e) Each public agencey of a political or taxing subdivision
shall remit all moneys received by or for it from fees charged
pursuant to this section to the treasurer of such political or taxing
subdivision at least monthly. Upon receipt of any such moneys,
such treasurer shall deposit the entire amount thereof in the
treasury of the political or taxing subdivision and credit the same
to the general fund thereof, unless otherwise specifically pro-
vided by law.

() Any person who is a certified shorthand reporter may
charge fees for transcripts of such person’s notes of judicial or
administrative proceedings in accordance with rates established
pursuant to rules of the Kansas supreme court,

New Sec. 6. (a) Each public agency shall adopt procedures
to be followed in requesting access to and obtaining copies of
public records, which procedures shall provide full access to
public records, protect public records from damage and disorga-
nization, prevent excessive disruption of the agency’s essential
functions, provide assistance and information upon request and
insure efficient and timely action in response to applications for
inspection of public records.
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(b) A public agency may require a written request for in-
spection of public records but shall not otherwise require a
request to be made in any particular form. A public agency shall
not require that a request contain more information than neees-
sary to properly identify the requester and the requester’s name
and address and the information necessary to ascertain the rec-
ords to which the requester desires access. A public agency may
require proof of identity of any person requesting access to a
public record. No request shall be returned, delayed or denied
because of any technicality unless it is impossible to determine
the records to which the requester desires access.

(c) A public agency shall establish, for weeks when it does
not maintain regular office hours, reasonable hours when per-
sons may inspect and obtain copies of the agency’s records. The
public agency may require that any person desiring to inspect or
obtain copies of the agency’s records during such hours so notify
the agency, but such notice shall not be required to be in writing
and shall not be required to be given more than 24 hours prior to
the hours established for inspection and obtaining copies.

(d) Each official custodian of public records shall designate
such persons as necessary to carry out the duties of custodian
under this act and shall ensure that a custodian is available
during regular business hours of the public agency to carry out
such duties.

(e) Each public agency shall provide, upon request of any
person, the following information:

(1) The principal office of the agency, its regular office hours
and any additional hours established by the agency pursuant to
subsection (c).

(2) The title and address of the official custodian of the
agency’s records and of any other custodian who is ordinarily
available to act on requests made at the location where the
information is displayed.

(3) The fees, if any, charged for copies of the agency’s rec-
ords.

(4) The procedures to be followed in requesting access to and
obtaining copies of the agency’s records, including procedures
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for giving notice of a desire to inspect or obtain copies of records
during hours established by the agency pursuant to subsection
(c).

New Sec. 7. (a) Except to the extent disclosure is otherwise

required by law, a public agency shall not be required to dis-
close: :
(1) Records the disclosure of which is specifically prohibited
or restricted by federal law, state statute or rule of the Kansas
supreme court or the disclosure of which is prohibited or re-
stricted pursuant to specific authorization of federal law, state
statute or rule of the Kansas supreme court to restrict or prohibit
disclosure.

(2) Records which are privileged under the rules of evidence,
unless the holder of the privilege consents to the disclosure.

(3) Medical, psychiatric, psychological or alcoholism or drug
dependency treatment records which pertain to identifiable pa-
tients,

(4)  Personnel records and, performance ratings or individu-

ally identifiable records pertaining to applicants for employ- -

ment, except that this exemption shall not apply to the names,
positions, salaries and lengths of service of officers and employ-
ees of public agencies once they are employed as such.

3)  Information which would reveal the identity of any un-
dercover agent.

(6)  Letters of reference or recommendation pertaining to the
character or qualifications of an identifiable individual.

(7)  Library, archive and museum materials contributed by
private persons, to the extent of any limitations imposed as
conditions of the contribution.

(8) Information which would reveal the identity of an indi-
vidual who lawfully makes a donation to a public agency, if
anonymity of the donor is a condition of the donation.

(9)  Testing and examination materials, before the test or
examination is given or if it is to be given again, or records of
individual test or examination scores, other than records which
show only passage or failure and not specific scores.

(10)  Criminal mvestigation reeords history reeord tforing-

- P LR
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ton [investigation records], except that the district court, in an
action brought pursuant to section 8, may order disclosure of
such records, subject to such conditions as the court may impose,
if the court finds that disclosure:

(A) Is in the public interest;

(B) would not interfere with any prospective law enforce-
ment action;

(C) would not reveal the identity of any confidential source
or undercover agent;

(D) would not reveal confidential investigative techniques or
procedures not known to the general public; and

(E) would not endanger the life or physical safety of any
person.

(11) Records of agencies involved in administrative adjudi-
cation or civil litigation, compiled in the process of detecting or
investigating violations of civil law or administrative rules and
regulations, if disclosure would interfere with a prospective
administrative adjudication or civil litigation or reveal the iden-
tity of a confidential source or undercover agent. ‘

(12) Records of emergency or security information or pro-
cedures of a public agency, or plans, drawings, specifications or
related inforriation for any building or facility which is used for
purposes requiring security measures in or around the building
or facility or which is used for the generation or transmission of
power, water, fuels or communications, if disclosure would
jeopardize security of the public agency, building or facility.
" (13) The contents of real estate appraisals or engineering or
feasibility estimates or evaluations made by or for a public
agency relative to the acquisition of real property, prior to the
award of formal contracts therefor.

(14) Correspondence between a public agency and a private
individual, other than correspondence which is intended to give
notice of an action, policy or determination relating to any
regulatory, supervisory or enforcement respensibility of the
public agency or which is widely distributed to the: cublic by a
public agency and is not specifically in response to communica-
tions from the individuals to whom distributed.

e
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(15) Records pertaining to employer-employee negotiations,
if disclosure would reveal information discussed in a lawful
executive session under K.S.A. 75-4319 and amendments
thereto.

(16) Software programs for electronic data processing and
documentation thereof], but each public agency shall maintain a
register, open to the public, that describes:

[(A) The information which the agency maintains on com-
puter facilities; and

[(B) the form in which the information can be made available
using existing computer programs].

(17) Applications, financial statements and other information
submitted in connection with applications for student financial
assistance where financial need is a consideration for the award.

(18)  Plans, designs, drawings or specifications which are
prepared by a person other than an employee of a public agency
or records which are the property of a private person.

(19) well samples, logs or surveys which the state corpora-
tion commission requires to be filed by persons who have drilled
or caused to he drilled, or are drilling or causing to be drilled,
holes for the burpose of discovery or production of oil or gas, to
the extent that disclosure is limited by rules and regulations of
the state corporation commission,

(20) Preliminary drafts; notes Notes, preliminary drafts, re-
search data in the process of analysis, unfunded grant proposals,
Mmemoranda, recommendations or other records in which opin-
oS are expressed or policies or actions are proposed, except that
this exemption shall not apply when such records are:

(A) Publicly cited or identified in an open meeting or in an
agenda of an open meeting; or

(B) distributed to a majority of a quorum of any body which
has authority to take action or make recommendations to 4 public
agency with regard to the matters to which such records pertain,
if the body is required to discuss such matters in an open
meeting pursuant to K.S.A 754317 ¢ seq. and amendments
thereto,

(21) Records of a public agency having legislative powers,

Lt
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which records pertain to proposed legislation or amendments to
proposed legislation, except that this exemption shall not apply
when such records are:

(A) Publicly cited or identified in an open meeting or in an
agenda of an open meeting; or

(B) distributed to a majority of a quorum of any body which
has authority to take action or make recommendations to the
public agency with regard to the matters to which such records
pertain.

(22) Records of a public agency having legislative powers,
which records pertain to research prepared for one or more
members of such agency, except that this exemption shall not
apply when such records are:

(A) Publicly cited or identified in an open meeting or in an
agenda of an open meeting; or

(B) distributed to a majority of a quorum of any body which
has authority to take action or make recommendations to the
public agency with regard to the matters to which such records
pertain. .

(23) Library patron and circulation records which pertain to
identifiable individuals.

(24)  Records which are compiled for census or research pur-
poses and which pertain to identifiable individuals.

(25) Records which represent and constitute the work prod-
uct of an attorney,

(26) Records of requests for temporary voluntary discontin-
wance of utility services [of a utility pertaining to individually
identifiable residential customers of the utility, except that in-
formation concerning billings for specific individua! customers
named by the requester shall be subject to disclosure as pro-
vided by this act].

(27) Specifications for sealed competitive bidding, until the
specifications are officially approved by the public agency.

(28) Scaled bids and related documents, until a bid is ac-
cepted or all bids rejected.

(29) Correctional records pertaining to an identifiable in-
mate, except that:

v v g A
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(A) The name, sentence data, parole eligibility date, disci-
plinary record, custody level and location of an inmate shall be
subject to ary person other than another inmate; and

(B) the ombudsman of corrections, the corrections ombuds-
man board, the attorney general, law enforcement agencies,
counsel for the inmate to whom the record pertains and any
county or district attorney shall have access to correctional rec-
ords to the extent otherwise permitted by law.

(b)Y As used in this section, the term “cited or identified”
shall not include a request to an employee of a public agency that
a document be prepared,

i) Itapublic record contains material which is not subject to
disclosure pursnant to this act, the public agency shall separate
or delete such material and make available to the requester that
material in the public record which is subject to disclosure
pursint U>thisnct.Ifu})uhlk:recordisxlot51dnectt0 disclosure
hecause it pertaing to m1idenﬁﬁabk:indhiduaL the public
agency shall delete the identifying portions of the record and
make available to the requesfer any remaining portions which
are subject to disclosure pursuant to this act, unless the request is
forarecord pertaining to a specific individual or to such a limited
- meofindividuals that the individuals’ identities are reason-
Wik certainable, the public agency shall not be required to
Aol Hhoge portions of the record which pertain to such
»n(h\lduu!(u'in(Hvidual&

I The provisions of this section shall not be construed to
exempt from public disclosure statistical information not de-
seriptive of any identifiable person.

(e) .\'otwithstmnding the provisions of subsection (a), any
public record which has been in existence more than 70 years
shall be open for inspection by any person unless disclosure of
the record iy specifically prohibited or restricted by federal law,
state statute or rule of the Kansas supreme court or by a policy
adopted pursyant to K.S.A. 72-6214 and amendments thereto.

New Sec. &, () T'he district court of any county in which
x)ublk'rccordxenxflocated shall have jurisdiction to enforce the

17 purposes of this act with respect to such records, hy injunction,
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mandamus or other appropriate order, on application of any
person.
(b) In any action hereunder, the court shall determine the

matter de nocof ana-the-burden-ob-proatshat-be-on-the-oticial,
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The court on its own motion, or on motion of either party, may
view the records in controversy in camera before reaching a
decision.

(¢) Inany action hereunder, the court may award court costs
and attorney fees to the person seeking access to a public record
if the court finds that such person’s access was denied in viola-
tion of this act. The award shall be assessed against the public
agency that the court determines to be responsible for the viola-
tion.

(d) In any action hereunder in which the defendant is the
prevailing party, the court may award to the defendant court
costs and attorney fees if the court finds that the plaintiff main-
tained the action frivolously, not in good faith or without a
reasonable basis in fact or law.

(e) Exceptasotherwise provided by law, proceedings arising

<

under this section shat-takeprecedenceoverattother-cases arre
shall be assigned for hearing and trial at the earliest practicable
date.

New Sec. 9. No public agency nor any officer or employee of

.a public agency shall be liable for damages resulting from the

failure to provide access to a public record in violation of this act.

Sec. 9 10. K.S.A. 1982 Supp. 75-104 is hereby amended to
read as follows: 75-104. (a) The governor shall keep and maintain
a full and complete record of the following applications or
petitions made to the governor:

(1) Applications or petitions for executive pardon, commuta-
tion of sentence or clemency;

(2) applications or petitions for the appointment of a named
individual to public office when a vacancy occurs and when the
governor is restricted to the appointment of nominees so sub-
mitted;

(3) applications or petitions for the appointment of a person

1
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from a list of persons submitted by an association, agency or
committee where the governor is limited to make an appoint-
ment only from that list;

(4) applications for the approval of grants where the gover-
nor’s approval is a condition precedent to the making of such
grants either by a state agency or by the federal government;

(5) applications or petitions for declarations of emergency;

(6) petitions for the calling of a special session of the legisla-
ture pursuant to section 5 of article 1 of the constitution of the
state of Kansas; and

(7) applications or petitions directed to the governor and
requesting that he or she take action in accordance with subsec-
tion (c) of K.S.A. 75-3711 and amendments thereto and exercise a
function otherwise specified by statute for the state finance
council.

(b) The record required to be kept under subsection (a) and
all records of the financial affairs and transactions regarding the
receipt and expenditure of state moneys shall remain on file in
the office of each governor during the governor’s term of office
and for a period of three vears following the expiration of such
term.

(c) Following the three-year period prescribed in subsection
(b), all records kept and maintained pursuant to subsection (a)
shall be transferred to the custody of the state historical society
and the records of the financial affairs and transactions kept and
maintained pursuant to subsection (b) shall be kept in the office
of the governor, subject to disposal as may be authorized by the
state records board.

te) Al reeords; correspendence and other papers of the govw-
emefwh}eh&feﬁetfeq&ifedtebekep%aﬂémamtamedﬁﬁdef
Gabsee&enséa}eféb)sheﬂbetheperseﬁalpfepeﬁyefthe
gevemefaﬂés—haﬂﬁeteeﬂs&mteemeia}ﬁabhefeeefds&the
state- No person shallh&ve&eeesstewehfeeefe}fqeerfespen—
denee or other p&pefséﬂﬁﬂgthegeveme#séeﬁnefeﬂieee*eept
upen the eonsent of the ZOVErRon

(d) Records, correspondence and other papers of the gover-
nor which are not required to be kept and maintained under
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subsection (a) or (b) shall not be subject to review or audit by the
legislative post auditor under the legislative post audit act.

(e) Upon completion of the term of office as of a governor, &
tormer governor shall determine whieh all records, correspon-
dence and other papers not required to be kept and maintained
under subsections (a) or (b) which relate to the former governor’s
public duties while governor: Fhe records; correspondenee and
ferred to the eustoedy of an institution of higher edueation in the
regents systemn of state universities in Kansas designated by the
former governor or; if the fermer governor does not designate an
institition of higher edueation in the regent system of state
wiiversities in Kansas as the depeository; such reeords; eerre-
spendence and other papers shall be transferred to the custody of
the state historical society. Puring the lifetime of the former
governor no person shall have access to sueh reeords; eerre-
spondenee and other papers execpt upon the eensent of the
former governor: Two years after the death of the former gover-
not; sueh records; eorrespondence and other papers shall be-
eome public records: During the lifetime of the former governor,
no person shall have access to any such records, correspondence
or other papers which are not required to be disclosed under
section 7, except upon consent of the former governor, and the
former governor shall be considered the official custodian of
such records, correspondence and other papers which are not
required to be disclosed.

() Upon the death of a governor while in office, all records,
correspondence and other papers of such deceased governor not
required to be kept and maintained under subsections (a) or (b)
which relate to such governor’s duties while governor shell be
transferred to the eustody of the institution of higher edueation
it Kensas designated by such governor or; if sueh governer did
aet designate an institution of higher education in Kansas as the
depesitory; sueh reeords; eorrespondence and other papers shall
be transferred to the custody of the state historical society. Twe
years after the death of sueh governor; such records; eorrespen-
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denee and other papers shall beeome publie reeords:

(g) The procisions of this section, as amended on January 1,
1983 1984, shall apply only to persons elected or succeeding to
the office of governor on or after that date. Any person elected
or succeeding to the office of governor prior to January 1, 1982
1984, shall be governed by the provisions of this section prior to
its amendment on that date.

New Sec. 30 11. (a) Except to the extent otherwise autho-
rized by law, no person shall knowingly sell, give or receive, for
the purpose of selling or offering for sale any property or service
to persons listed therein, any list of names and addresses con-

tained in or derived from public recordstofthe-divisionobmotos

wahial £l & & .
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(b) Violation of this section is a class C misdémeanor.

New Sec. H 12. (a) All records provided to be maintained
under K.S.A. 44-550 and amendments thereto shall be open to
public inspection. ‘

(b) This section shall be part of and supplemental to the
workmen’s compensation act. '

New Sec. 42 13. If any provisions of this act or the applica-
tion thereof to any person or circumstances is held invalid, the
invalidity shall not affect other provisions or applications of the
act which can be given effect without the invalid provisions or
application and, to this end, the provisions of this act are sever-
able.

New Sec. 14. Records of the office of the ombudsman of
corrections or of the corrections ombudsman board which relate
to complaints by correctional inmates or employees shall not be
disclosed directly or indirectly to any person except as autho-
rized by the ombudsman of corrections or by a majority vote of
the corrections ombudsman board.

New Sec. 15, (a) The state corporation commission shall not
disclose to [or allow inspection by] anyone], including but not
limited to parties to a regulatory proceeding before the commis-
sion,] any trade secret or confidential commercial information of
a corporatien, partnership or individual proprietorship regulated
by the commission uniess the commission finds that disclosure is
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warranted after consideration of the following factors:

(1) Whether disclosure will significantly aid the commission
in fulfilling its functions;

(2) the harm or benefit which disclosure will cause to the
public interest;

(3) the harm which disclosure will cause to the corporation,
partnership or sole proprietorship; and

(4) alternatives to disclosure that will serve the public inter-
est and protect the corporation, partnership or sole proprietor-
ship.

th) The state corporation eonumission shall adept rules and
regulations elassifying by subject matter those records which
are open to public disclosure pursuant to this section and those
records which are rot subject to publie disclosure pursuant to
this section:

[(b) If the state corporation commission finds that disclosure
is warranted pursuant to subsection (a), the commission shall
give the corporation, partnership or individual proprictorship
notice before disclosing the trade secret or confidential com-
mercial information.]

See. 16. K.S.A. 58-2333b is hereby amended to read as fok
lows: 8-2223b. “Value shally” in the case of any deed not & gift;
be is the amount of the full actual consideration thereof; paid or
to be paid; Hwhfdé&g%heammqfaﬁyheﬂerléensaewm%
Sueh The certificate of value shall contain a statement of the
elassification and subclassifieation to which sueh the preperty

the property- Sueh Fhe eertificate shall not be filed of record
bt shall be retained for a period of twe (2) years at which time
they#&k&#bedeﬁmyeé%eeea&e&tsefsa&deeﬁ%ﬁeateshaﬂ
be made available not only to the eounty eletk for the purpese of
pfepa#ﬁg#hefepeftéethed%feetefefpmpeﬁyvah&ﬁeﬁb&t%he
information in such eertificates shall be made available to the
eounty assessor and appraisers employed by the eounty for
apﬁff&salefpmpeﬁyleeatedw&h%ﬁ%heeeﬂﬁtﬁ#aﬂﬁ&ﬁétethe
be&fdefeeu—n%yeemmissimefsba%shaﬂﬂetbee%hefw%seéis—
elosed by any putty having acecss to them te anyone other than
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603 the director of property valuation or to the beard of tax appeals in
“04 the event of proeecedings before that board.

605  Sec. 43 +7 [16]. K.S.A. 45-202, 45-203 and 45-204; [and] 45-
606 204 end 58-2333b and K.S.A. 1982 Supp. 45-201 and 75-104 are
607 hereby repealed.

608 Sec. 34 48 [17]. This act shall take effect and be in force on
609 and after January 1, 1984, and its publication in the statute book.




