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MINUTES OF THE ___ SENATE COMMITTEE ON JUDICIARY
The meeting was called to order by Senator Elwaine F. Pomeroy at
Chairperson
_10:00 a.m./pum. on February 21 1983in room 214-S  of the Capitol.

&M members weEe present ¥xeept: were: Senators Pomercy, Winter, Burke, Feleciano, Gaines,
Hein, Hess, Steineger and Werts.

Committee staff present: Mike Heim, Legislative Research Department
Mark Burghart, Legislative Research Department

Conferees appearing before the committee:

Jim Clark, Kansas County and District Attorneys Association

Senator Bert Chaney

Leigh Nichols, Motor Vehicle Manufacturers Association of the U.S., Inc.
Jack Quinlan, Kansas Motor Car Dealers Association

Jeff Southard, Assistant Attorney General

Senate Bill 127 - Making it a crime to commit a felony with a dangerous instrument
or deadly weapon.

Jim Clark testified his association supports the concept of the bill. Their
view is that the bill as written is ineffective. He reported the state of
Michigan has a similar bill that is only for firearms. There is a significant
definition in use of firearms in Michigan. The chairman explained the Missouri
statute and that it was upheld by the U.S. Supreme Court. During discussion,
Mr. Clark suggested consideration be given to a mandatory sentence that is not
subject to probation and parole. Committee discussion with him followed.

Senate Bill 199 — The autamobile lemon law.

Senator Bert Chaney, the sponsor of the bill, explained his bill to the committee.
He reported this bill is a copy of the Connecticut law. He said he feels this bill
would help the manufacturers live up to their responsibility. Senator Chaney

said a decision was handed down in January by the Kansas Supreme Court which up-
held the right of recovery. Committee discussion with him followed.

Leigh Nichols testified his organization does have difficulties with the bill.
A copy of his remarks is attached (See Attachment #1). Committee discussion with
him followed.

Jack Quinlan testified his organization, throughout the state of Kansas, neither
endorses or opposes this bill. A copy of his remarks and a copy of a report of a
court case are attached (See Attachments #2, #3). Committee discussion with him
followed.

Jeff Southard testified his office is in support of the bill. He stated it is
a fairly limited bill that is not much more than what is already in the Kansas
law. He explained if you have a break down four times, you can get your money
back. He said this bill would help.

Senate Bill 228 - Recording of installment contracts for sale of real estate.

The chairman announced Senator Talkington, the sponsor of the bill, would not
be able to testify on his bill today.

The chairman reminded the committee members of the meeting scheduled on adjourn-
ment at noon in Room 519-S.

The meeting adjourned.

Unless specifically noted, the individual remarks recorded herein have not

been transcribed verbatim. Individual remarks as reported herein have not

been submitted to the individuals appearing before the committee for 1 1
Page of

editing or corrections. —
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The modern automcbile 1s a highly complex machine made up
of some 14,000 parts. The automobile is more complicated than
almost any other single item a person owns. It represents the
second largest expenditure that most consumers make in their
lifetime. Of the 110,000,000 vehicles in use everyday only a
small number are not repaired properly and promptly.
Provisions are currently in existence to resolve problems
with vehicles not repaired satisfactorily.

Every new car buyer receives an owner's manual which
spells out the procedure to use when registering a complaint
‘with the manufacturer concerning the vehicle or the vehicle's
related service problems. The procedure is simple. The first
step is for the consumer to contact the dealer who sold or
serviced the vehicle and register the complaint. If the
consumer is not satisfied with the dealer's action the consumer
may then contact the manufacturer, through the procedures
outlined in the owner's manual and request further assistance.
The vast majority of all complaints handled through the
regular procedures are resolved to the consumer's satisfaction.

Consumers who still remain dissatisfied have the option
to use independent dispute resolution systems which manufac-
turers and some dealer assoclations have established.

There is no charge to the consumer for these services and
they are easily accessible, timely and avoid expensive
litigation. In the unlikely situation that dispute resolution

cannot resolve the problem a consumer may commence an action
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at law either under common law, state Uniform Commercial Code
provisions or under Federal Magnusson-Moss warranfy provisions,

In view of presently available remedies which are less
expensive to consumers than litigation, we believe new legislation
is unnecessary. It's reasonable to expect that expenses incurred
by manufacturers from increased litigation may be passed on to
consumers.,

This type of legislation could lead to an over-reaction
both on the part of the vehicle repair persons and consumers.
If a consumer brings a vehicle into the repair shop with a
carburetor problem, and this proposed legislation is in
effect, then the tendency on the part of the mechanic may be
to replace the entire carburetor rather than attempt to make
a more minor, less expensive repair. This would be done to
insure that the vehicle is repaired within the specified num-
ber of attempts. Also, this new legislation could increase the
number of repair visits on the part of the general public,

This cumulative increase of repair visits could lead to
increased costs to consumers.

The proposed legislation could discourage manufacturers
from increasing warranty time and mileage limitations at a
time when most consumers have been responding favorably to
the increased length of their warranties.

Equity and reason demand that manufacturers should not
be burdened with the sole responsibility for errors beyond
their control. This would happen if legislation were
enacted which immunizes dealers from any liability even when
their acts in performing or failing to perform repairs cause

or contribute to a service problem. Imposing such vicarious



liability upon the manufacturers is of questionable
constitutional validity and certainly an unwise public policy.
Problems may have been aggravated by communications diffi-
culties between the consumer and the dealer service personnel,
Unless legislation specifically requires that the manufacturer
be directly notified of a consumer's on-going problems, the
manufacturer may not have an opportunity to repair the
automobile before being required to replace the vehicle or
refund the purchase price.

The Motor Vehicle Manufacturers Association member
companies strongly believe that consumer satisfaction 1s
their number one priority. Our member companies are
extremely competitive. Solving warranty problems quickly and
efficiently is in their best interest. Each manufacturer is

fully aware that a disappointed consumer will look elsewhere,
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Statement Before the Jj EL"

SENATE JUDICIARY COMMITTEE
Regarding SB 199

February 21, 1983

Mr. Chairman and members of the Committee. I am Jack Quinlan, Legislative

Counsel for the 415 member Kansas Motor Car Dealers Association.

The Kansas Motor Car Dealers Association neither endorses or opposes this

bill, but rather we appear before you today for informational purposes.

At present under current Kansas law, consumers have several remedies hy
which they may seek restitution from a manufacturer if the consumer feels that

the product purchased is substandard.

First of all, agencies such as the Better Business Bureau have formed
informal third-party arbitration panels which review consumer complaints against
manufacturers. Recently, General Motors endorsed the Better Business Bureau
program as their formal third-party arbitration panel. We understand that
Ford and Chrysler either currently have a similar system or are in the process

of forming such a system.

Additionally, the Kansas Motor Car Dealers Association Board of Directors
voted at their December 6, 1982, meeting, to implement an AUTOCAP program in
Kansas. AUTOCAP stands for Automotive Consumer Action Program, and is also a
third-party arbitration panel. The panel will consist of 6-8 members with at
least 50% of the members being from the general public with absolutely no ties
with the automotive industry. Currently, American Motors and 16 import

manufacturers, including Honda, Nissan (Datsun) , and Toyota, formally endorse
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the AUTOCAP program as their official third-party arbitration mechanism for

their customer's warranty and product-liability complaints. At present, there

are 44 state and local AUTOCAP programs in operation with several others, including
Kansas, scheduled to begin operation by early summer. Also, it is our understanding
that General Motors, Ford Motor Company, Chrysler Corporation, and Volkswagen

of America are considering endorsing the AUTOCAP program as well as their

own programs. The national AUTOCAP Office is hopeful of receiving these

endorsements in the near future.

One thing we would like to point out about the AUTOCAP program is that
it is binding only on the dealer and/or manufacturer. It is not binding on
the consumer. Any decision rendered by the panel which the consumer does not
agree with can be further pursued by the consumer. Dealers or Manufacturers

participating in the program are bound to honor the decision of the panel.

We feel that the AUTOCAP or any third-party mediation panel will fairly
resolve disputes of this type, and would also point cut that SB 199 contains
language in Section 1, (f), that requires a consumer to follow such arbitration

procedure if one has been established by the manufacturer.

The Kansas Motor Car Dealers Association also feels that sufficient
protection exists under the Kansas Consumer Protection Act and the Kansas
Uniform Commercial Code so that any consumer who feels that they have a

defective wehicle can seek remedy under those acts.

Should this Committee and this Legislature feel it necessary to enact
SB 199 or similar legislation, we would like to ask for certain amendments

to the bill as it is currently written.



Attached to this written statement is a balloon indicating our suggeste.
amendments. These amendments would clear up what we feel to be some probkblem
areas in interpretation as well as areas which we feel should be addressed

or specified.

I will briefly, with your permission, review these recommended amendments:

On line 0022, following the word "wvehicle," strike the comma and

insert "normally used for personal, family, or household purposes," and

on line 0023 following "transferred” insert "for the same purposes."
g “transterrec purp

We feel this change is necessary as it limits this act to the "family"
car. We can see problems on the horizon if this act included commercial
vehicles. The normal abuse a commercial vehicle, such as a large truck, is
subjected to on a daily basis, could cloud a complaint to the degree that it
might be impossible to determine if the defect was a manufacturer's defect,
normal wear 'and tear, or abuse by the owner. The change in line 0023 is

technical so that the sentence conforms with the amendment on line 0022.

On line 0044, we would ask that the word "new" be deleted, and

in it place inserted, "comparable.

This change is necessary, in our view, to specify what type of replacement
vehicle is to be provided. With the word "new" it is conceivable that someone
who has a Chevrolet Chevette, for example, could be awarded or demand a Chevrolet
Caprice in exchange. Of course, there is a vast difference in these two cars,

and this would be unfair to the manufacturer replacing the vehicle.



On line 0068 we would suggest striking "calendar" and inserting
"business" to allow the manufacturer, its agent or authorized dealer

more time to make the necessary repairs or adjustments.

On line 73, following "disaster.," we would suggest that a new

sentence be added reading: "In no event shall the presumption herein

provided apply against a manufacturer unless the manufacturer has

recieved prior direct notification from or on behalf of the consumer

and an opportunity to cure the defect alleged."

This is a point of clarification. We feel that the consumer should have

the responsibility to contact the manufacturer directly informing them of the

defect and giving the manufacturer ample opportunity to cure the defect, if

one actually exists. It is possible that a problem might occur with a vehicle

which a dealer, especially a smaller-dealer, might not be able to correct, but

that

would be correctable if the factory had the opportunity to have one of their

service representatives work on the problem.

than

On line 0077, following "established," we would suggest inserting

"or participates in" and on line 0078 striking "in all respects” and

inserting “"substantially."

This allows the manufacturer to endorse a program such as AUTOCAP rather

having to form their own specific program.

Inserting new subsection (g) to read as follows: “"Any action brought

under this act shall be commenced within six months following (1) expiration

of the express warranty term or (2) one year following the date of original

delivery of the motor vehicle to the consumer, whichever is the earlier date."




This is simply a statute of limitations whereby the consumer must begin

any action within the prescribed time.

Mr. Chairman and members of the Committee. We hope that if you decide

Kansas needs this legislation, you will amend SB 199 to conform with the

above.

Thank you for your time and attention, and I will be happy to attempt

to answer any questions you may have.

% k % % %



Session of 1983

SENATE BILL No. 139

By Senator Chaney

- 2-9

AN ACT concerning motor vehicles; automobile warranties;
commonly called the lemon law.

Be it enacted by the Legislature of the State of Kansas:
Section 1. (a) As used in this act:
(1) “Consumer” means the purchaser, other than for purposes

i I
22 of resale, of a motor vehicler any person to whom such motor

vehicle is transferred 'during the duration of an express warranty
applicable to such motor vehicle, and any other person entitled
by the terms of such warranty to enforce the obligations of the
warranty; and

(2) “motor vehicle” means a passenger motor vehicle which
is sold in this state.

(b) Ifa new motor vehicle does not conform to all applicable
express warranties, and the consumer reports the nonconformity
to the manufacturer, its agent or its authorized dealer during the
term of such express warranties or during the period of one vear
following the date of original delivery of the motor vehicle to a
consumer, whichever is the earlier date, the manufacturer, its
agent or its authorized dealer shall make such repairs as are
necessary to conform the vehicle to such express warranties,
notwithstanding the fact that such repairs are made after the
expiration of such term or such one-year period.

(c) If the manufacturer, or its agents or authorized dealers,
are unable to conform the motor vehicle to any applicable ex-
press warranty by repairing or correcting any defect or condition
which substantially impairs the use and value of the motor
vehicle to the consumer after a reasonable number of attempts,
the manufacturer shall replace the motor vehicle witl. a swevs=
motor vehicle or accept retuin of the vehicle from the rnsumer

normally used for perscnal, family, or household
purposes, :

=1 for the same purposes _]

comparable
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and refund to the consumer the full purchase price including all
p g

collateral charges, less a reasonable allowance for the con-
sumer’s use of the vehicle. Refunds shall be made to the con-
sumer, and lienholder if any, as their interests may appear. A
reasonable allowance for use shall be that amount directly at-
tributable to use by the consumer prior to the first report of the
nonconformity to the manufacturer, agent or dealer and during
any subsequent period when the vehicle is not out of service by
reason of repair. It shall be an affirmative defense to any claim
under this act (1) that an alleged nonconformity does not sub-
stantially impair such use and value or (2) that a nonconformity is
the result of abuse, neglect or unauthorized modifications or
alterations of a motor vehicle by a consumer.

(d) Itshall be presumed that areasonable number of attempts
have been undertaken to conform a motor vehicle to the appli-
cable express warranties, if (1) the same nonconformity has been
subject to repair four or more times by the manufacturer or its
agents ot authorized deaiers within the express warranty term or
during the period of one year following the date of original
delivery of the motor vehicle to a consumer, whichever is the
earlier date, but such nonconformity continues to exist or (2) the
vehicle is out of service by reason of repair for a cumulative total

g,

of 30 or more eelendes days during such term or during such
period, whichever is the earlier date. The term of an express
warranty, such one-year period and such thirty-day period shall
be extended by any period of time during which repair services
are not available to the consumer becaunse of war, invasion,

rT:)usiness I

strike, fire, flood or other natural disaster.
(e) Nothing in this act shail in any way limit the rights or
remedies which are otherwise available to a consumer under any

other law. _
(f) If a manufacturer has established 'an informal dispute
. - : vl % n
settlement procedure which complies “Amgli-ssspeets with the

provisicns of title 18, code of federal regulations part 703, as from
time to time amended, the provisions of subsection (c) of this
section concerning refunds or replacement shall not apply to any

S’

In no event shall the presumption herein provided
apply against a manufacturer unless the manufacture!
has received prior direct notification from or on
behalf of the consumer and an opportunity to cure
the ‘defect alleged.

-____{or ‘participates in {

-————substantially]

{g) RAny actioh brought under this act shall be
commenced within six months following (1)
expiration of the express warranty term or
(2} one year following the date of original
delivery of the motor wvehicle to a consumer,
whichever is the earlisr date.

consumer who has not first resorted to such procedure.
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0083  Sec. 2. This act shall take effect and be in force from and
0084 after its publication in the statute book.
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and does become surety for the landowner for other of his debts,
on the agreement of the Jandowner that he will deed to the other
certain lands to secure him for the debts, money loaned, money
paid and obligations incurred, becomes an equitable mortgagee
of the lands agreed to be conveyed from the time of making such
agrecinent. (Following Fitzgerald v. Fitzgerald, 97 Kan, 408,
Syl. 1, 155 Pac. 791 [1916].)

5. When parties enter into a contract for the sale of real estate
pursuant to which the seller retains legal title as security for the
purchase price and all of the beneficial incidents of ownership
pass to the buyer, the seller has no greater rights than he would
possess if he had conveyed the property and taken back a
mortgage, and the buyer becomes the ‘owner’ when the beneficial
interest passes to him. (Following Roberts v. Osburn, 3 Kan.
App. 2d 90, Syl. 5,589 P.2d 985 [1979].)

6. While a discharge in bankruptey under the Bankruptcy Act
of 1898 will prevent the bankrupt from being personally lizble
on a dischargeable debt, the debt itself is not extinguished and a
creditor holding a security interest in exempt property may look
to that property for satisfaction of the debt.

7. Where a mortgage is given to secure a debt specifically
named, the security will not ordinarilv be extended to cover
debts subsequently incurred unless they be of the same class or
character and so related to the primary debt secured that the
assent of the mortgagor can be inferred. (Following Emporia
State Bank & Trust Co. v. Mounkes, 214 Kan. 178, Syl. 5,519
P.2d 618 [1974].)

8. In the absence of clear evidence of a contrary intention, a
mortgage containing a dragnet type provision will not be
extended to cover subsequent advances or loans unless they be
of the same kind and quality or relate to the same transaction or
series of transactions or unless the document evidencing the
same refers to the mortgage as providing security therefor.
(Following Emporia State Bank ¢ Trust Co. v. Mounkes, 214
Kan. 178, Syl. 6,519 P.2d 618 [1974].)

BLACK V. DON SCHMID MOTOR, INC.
SEDGWICK DISTRICT COURT
JUDGE JAMES V. RIDDEL, JR.

AFFIRMED
OPINION BY SCHROEDER, C.J.
29 PAGES — NO. 53,947

Digest: Plaintiff purchased an automobile which developed
persistent problems that remained unrepaired despite five trips
to the dealership within five months of purchase. Plaintiff sued
Schmid torevoke acceptance for breach of express and implied
warranties. Schinid filed a third-party action against its seller,
Peugeot Motors of America, Inc. The jury found plaintiff
entitled to revoke acceptance and recover the purchase price as
well as consequential damages. The court awarded plaintiff
attorney’s fees under the Magnuson-Moss Federal Warranty Act,
15 U.5.C. § 2301 et seq. The jury found Peugeot not liable to
Schmid for any part of the judgment. Defendant appeals.

HELD

1. Under the Uniform Commercial Code the purchaser of a =
motor vehiele”who seeks ta_ enforcé a revocation .of his..
dcceptance pursuant 1o K5.A. 84-2-608 miust establish (1) the
noriconformity of the vehicle, (2) the needs and-circumstances 7
off the purchaser, and (3) that the nonconformity in fact

substantially impairs the value of the vehicle to the purchager: ==

~ 2. Inan action where the purchaser of a motor vehicle seeks
to enforee the revocation of his acceptance of a vehicle, the
nonconformity of the vehicle, the needs and circumstances of
the purchaser, and substantial impairment of value of the vehicle
to the purchaser are all issues to be determined by a trier of fact.
3._A Seller’s repeated Failure to repair defects in ‘a vehicle
fmay constitute a nonconformity which substantially impairs the
~alie of the vehicle to the purchaser, entitling him to seasonably
‘revoke acceptance of the vehicle pursuant to K:5.A.84-2-608.
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4. Toestablishabreachof the implied Warranty of merchantabil.
ity under 84-2-314(2)(c) a buyer must prove first; the ordinary
purpose of the type of goods involved, and second; the
particular goods sold were not fit for that purpose, Kansas cade
law Ras internroted thictn mang ot tha huyér must show the
zoods were defective and the defect éxisted at the time of the
S‘;IE.I &4 z 4.—-‘3 ) S
5. Abreach of implied warranty
tial evidenc AR

" 6.7A pretrial order should be liberally construed to cover any
possible legal or factual theories that might be embraced in its
language.

7. Under K.S.A. 60-251(b) where no objection is made to an
instruction it becomes the law of the case unless clearly
erroneous,

8{ Where damages result from the seller’s failure orrefusal to
repair goods rather than from any manufacturing defe tin the
goods, the seller’s right deninity against the manufacturer
for breach of warranty isbarrede Jidi il L ) §

“9. Error cannot be predicated on the refusal to give an
instruction when its substance is adequately covered in other
instructions. If the instructions properly and fairly state the law
as applied to the facts in the case when considered as a whole,
and if the jury could not reasonably be misled by them, the
instructions should be approved on appeal.

10. The determination whether the probable effect of an
instruction has been to mislead the jury and whether the error
has been prejudicial so as to require reversal depends upon all
the circumstances of the case, including a consideration of all the
evidence.

11. Anaward of attorney’s fees to a prevailing party under the
Magnuson-Moss Federal Warranty Act, 15 U.S.C. § 2310 (d)(2),
is within the discretion of the trial court.
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For the following Purposes:

e Estate Tax

® Employee Stock Ownership
Trusts

® Litigation Involving Breach of
Fiduciary Duty

e Transactions Between Trustee,
Employer, and Trust

® Divorce Settlements

e Buy-Sell Agreements

e Acquisitions and Sales

Phillip Schneider & Associates, Inc.
Suite 101
1603-22nd Street
West Des Moines, IA 50265
(515) 225-0000
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