April 23, 1983

Approved —
MINUTES OF THE _SM COMMITTEE ON JUDICTIARY
The meeting was called to order by Senator Elwaine F-Chi?rgﬁ'i OHY at
_10:00  a.m.pma. on March 29 1983 in room 214=S _ of the Capitol.

#H members wrre presentexzepts were: Senators Pomeroy, Winter, Burke, Feleciano, Gaines,
Hess, Mulich, Steineger and Werts.

Committee staff present: Mary Torrence, Revisor of Statutes
Mike Heim, Legislative Research Department
Mark Burghart, Legislative Research Department

Conferees appearing before the committee:

Dr. Richard Maxfield, Kansas Psychological Association, Menninger Foundation
William J. Patrota, Attorney, Kansas City

Barbara Reinert, Kansas Women's Political Caucus

Dr. Nancy Maxwell, Professor, Washburn University School of Law

Sub. House Bill 2131 - Divorce, annulment, separate maintenance.

The chairman explained the first hearing on the bill was last Monday, March 21,
and the provision to provide waiver of privileges where child custody is in
dispute was struck by the House.

Dr. Richard Maxfield presented his testimony that he had redrafted from his House
testimony (See Attachment #1). He testified in opposition to the addition of
the child custody criteria.

William J. Paprota testified that 40% of his practice is in family law, and be-
cause of being a father and practicing in family law, he feels it is necessary
to speak out in opposition to the criteria portion of the bill. From the
psychological aspects of the criteria, in order to render proper representation
to his client, it is necessary to bring in an expert to aid him in the prepara-
tion of his case,and it is obvious where costs are going to go. It would not be
unreasonable that the fees could be in excess of $10,000, and the present joint
custody law has only been in effect since last January. He said he had inquired
of judges how many had litigated a case under joint custody; the judges said,
none, so they don't have any experience in these cases yet. In regard to waiver
of privilege, he is against counseling notes made available; husbands and wives
should have free access without it being held against them. Mr. Paprota referred
to lines 49 through 51, and stated that provision provides all that is necessary.
He feels that would be enough to certify in respect to fitness. He supports in-
cluding, in line 50, that the court have the power to order examination of husband
and wife and the children as well. In reference to line 49, he suggested to
include the language, regarding examination of the parties only if issue of
fitness exists. Tt can be done at discovery conference. In Subsection (b),

he suggested a provision for costs to be assessed against the person requesting
that examination. Committee discussion was held in reference to Jack Paradise'
printed testimony (See Attachment #2).

Barbara Reinert testified in opposition to the confidentiality portion of the
bill. A copy of her handout is attached (See Attachment #3).

Dr. Nancy Maxwell called the committee's attention to three issues: the waiver
of confidentiality, criteria for custody, and amendments that were proposed by
the Judicial Council that included non-parental custody, maintenance, effective
date of remarriage, how to assess costs, clarification of language in K.S.A.
60-1618, and deletion of a new grounds for separate maintenance. She stated
these amendments are necessary issues for a cleanup of this legislation; these
things must be enacted because of a problem with interpretation of the language.

Unless specifically noted, the individual remarks recorded herein have not
been transceribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page _l_ Of L_
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Sub. House Bill 2131 continued

She referred to the copy of K.S.A. 60-427 (See Attachment #4), Psychiatrist-
Patient Privilege. She reported psychologists have a higher privilege than
psychiatrists. She would like to study the subject, criteria for custody; it

is the Advisory Committee's opinion these factors are important. Conmittee
discussion with her followed. A copy of excerpts from Professor Nancy Maxwell's
article soon to be published in the Washburn Lew Journal is attached (See Attach-

19 83

ment #5). TFollowing committee discussion, Senator Hess moved to amend the

substitute bill by adopting all of the Family Law Advisory Committee amendments
except the criteria; Senator Feleciano seconded the motion. Following an ex-
planation of the motion, the motion carried. Following a review and discussion
of House Bill 2096, Senator Feleciano moved to amend the contents of House Bill
2096 into Sub House Bill 2131; Senator Hess seconded the motion, and the motion
carried. Senator Feleciano moved to report Sub. House Bill 2131 favorably as
amended: Senator Hess seconded the motion, and the motion carried.

House Bill 2096 - Child custody investigations in domestic relations cases.

Senator Hess moved to report the bill adversely; Senator Mulich seconded the
motion, and the motion carried.

The meeting adjourned.
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Mr. Chairman, Members of the Committee, thank you for the opportunity

to give testimony regarding the substitute for House Bill 2131, and to make

some brief comments about the additional child custody criteria proposed by

the Family Law Advisory Committee of the Judicial Council, which were con-

tained in the original House Bil1l. I am Dr. Richard Maxfield. I am

President-Elect of the Kansas Psychological Association and a staff member

of the Adult Qutpatient Department of The Menninger Foundation.

Comments on the Proposed Amendments Contained in Original HB 2131

My fundamental objection to all of the originally proposed amendments
to Section 1610 (3) of the Divorce and Maintenance Code is that, though
they appear at first blush to be important psychological variables, they
are largely irrelevant for consideration by the court in determining what
custody arrangement is in the best interest of the child. I would like to
note that I have reviewed Professor Maxwell's article as introduced by
Judge Walton during the last Committee meeting on this issue. Her article
is quite scholarly, concise and psychologically sophisticated; however, it
presents no rationale for adopting ﬁhe proposed additional criteria other
than by referencing existing Taw in other states. Nor does that article
comment on the peculiar paradox that the confidentiality of court ordered
marital counselling is protected while the confidentiality of voluntarily
sought treatment is eliminated.

For the sake of brevity, I will restrict my comments to the originally
proposed amendment (B) (xii). 1 have attached a brief summary statement
raising questions about the other proposed amendments. Proposed amend-
ment (xii) reads as follows, "Whether the child's emotional and psycho-
logical needs and development will be enhanced because of active contact
with both parents." The phrasing of that section might well lead one to
believe that there are numerous instances wherein not having active contact

with both parents would be best for the child. Such is not the case.

k. s



The psychological literature is clear that having active contact with both
parents is nearly always in the best interest of the child. Wallerstein

and Kelly in a Tandmark 1980 book entitled "Surviving the Breakup: How
Children and Parents Cope with Divorce," make the following statement in
summing up their findings, "Put simply, the central hazard which divorce
poses to the psychological health and development of children and ado1e§cents
is in the diminished or disrupted parenting which so often follows .

(the divorce)." The Group for the Advancement of Psychiatry in a 1981
monograph made an even stronger statement in support of the children of
divorce maintaining a relationship with both parents: "The child's need

for having parents is absolute; it does not depend on the parents' psycho-
logical or socio-economic circumstances. Even 'bad' relationships are

often preferable to the prospect of unrelatedness." Maintaining a rela-
tionship with both parents after the divorce is 1ikely to mitigate against_
some of the negative effects that divorce has on children. The only exception
to the above is if a parent is physfca11y, sexually, or emotionally abusive
toward the child.

I would Tike to respectfully bring to the Committee's attention that
the statute as now written [1610(3)] states, "Child Custody Criteria. The
court shall determine the custody in accordance with the best interest of
the child. The court shall consider all relevant factors, including but
not limited to": Leaving the statute as it is now written will allow
flexibility on the part of judges and will further allow for the expansion
of psychological data on the effects of divorce which can enable the courts
to make the wisest possible decision for the child. Such a course of
action will not add erroneous information for the courts to consider, thus

decreasing the likelihood that the court will be misinformed by misleading

arguments.



Comments_on the Necessity for Confidentiality and the Best Interests of the Child

Previous testimony and the questions of the Committee on the Confiden-
tiality Sections of this bill have given me the impression that the necessity
for confidentiaiity,on-the one hand, is somehow being pitted against the "best
interest of the child," on the other hand. I believe that such a polarized
view is not reflective of the wishes of either psychotherapists or of the
court. Psychologists and psychiatrists do not place confidentiality above
the best interest of the child. We believe that the best way to serve the
children of divorce and society as a whole is to help people and parents
to resolve their psychoiogicai difficulties and we believe that confideh—
tiality is essential to accomplish that goal.

Some might argue that confidentiality provides a shield behind which
instances of abuse or neglect may be hidden. Such is not the case.- As
noted briefly Tast week, both psychologists and psychiatrists (and many
others) are required by law to report their suspicions "that a child has
been injured as a result of physical, mental, or emotional abuse or neglect
or sexual abuse" to the Department of Social and Rehabilitation Services
(K.S.A. 38-1522). S.R.S. then does an independent evaluation of the sus-
picion and that evaluation is available to the court by way of an order
of the court. Allow me, also, to note that the psychologist-patient
privilege does not allow the psychologist to maintain confidentiality if
he or she has reason to believe a crime may be committed in the fufure.

Further, Principle 5 of The Ethical Principles of Psychologists reads as

follows: "Psychologists have a primary obligation to respect the confi-
dentiality of information obtained . . . except in those unusual circum-

stances in which not to do so would result in clear danger to the person

or to others." Therefore, it is not within my patient's rights to expect
my silence if I believe they are a danger to themselves or to others, for

instance if they are abusive toward their child. In fact, I counsel

patients not to ask for custody if I believe his or her relationship is



damaging to a child, even in ways less extreme than child abuse. In more
extreme instances, I might suggest that the client see his or her child as
often as is possible, but only if the visitation is supervised. Frankly,
I cannot imagine any psychologist or psychiatrist standing idly by if a
child is being abused. To do so would clearly be illegal, unethical and immoral.
You have heard previous testimony to the effect that we behavioral
scientists write in a language unique to our professions. Further, as we
write our psychotherapy notes, we have a specific reading audience in mind,
most usually such notes serve as reminders to ourselves. That information,
taken out of the context in which it is written, may well mislead the court,
potentially doing violence to the best interest of the child. Further,
the judge's responsibility is specifically to protect the best interest of
the child, certainly a position I unequivocally support. Given that
responsibility, the judge is 1ikely correctly to read the records with a
magnifying lens; looking for any indication of, for 1nstance,‘the potential
for abuse. Should the divorce and maintenance law remain as it is now
written, it is likely that judges will review records which, while psycho-
logically true in the sense of noting the therapists formulations of his
patient's wishes, fears, hopes, and dreads, are not factually true in a
legal sense. In the typical case those recofds may not even reflect profes-
sional opinion, but more likely represent speculation and hypothesis forma-
tion on the part of the therapist. Treating those speculations as if they
were factual truths will not be in the best interest of anyone; and they

certainly could lead to unnecessary harm being added to an already harmful
situation.

Thank you for your patience in hearing my testimony; I would be happy

to attempt to answer any questions the committee might have.



Comments on Proposed Amendments Contained in 1610(3) of HB 2131

(A.) Often the issue of custody is used as a negotiating point in a divorce
settlement; therefore, a parent may submit to a custody agreement as a compromise
rather than because they believe it is best for the child--see for instance GAPl
page 86.

(i) Fathers typically are the breadwinners, sacrificing more contact with
their children in favor of family financial security. Following the divorce there
is also a significant shift 1in the amount of time a parent spends with his/her
child, typically fathers vis%t more frequently after the divorce is final.
Wallerstein and Kelly state,“page 315, "by 18 months after the separation there is
no correlation between the regularity or frequency of the visits by the parents
and the pre-divorce relationship" (between parent and child).

(i1) Similar objection to (i). 1In addition, the stress of the period of
separation may temporarily significantly affect the parents ability to "care"
in an active way. After the initial period he/she may be more cap§b1e of
devoting additional time. See for instance Wallerstein and Kelly,“page 48.

From their study the typical amount of time it took a parent to "recover" from
the divorce was 18 months.

(vii) This is a matter of convenience for the parents, even when there are
substantial distances between the parents' homes these obstacles can be overcome
for the benefit of3the child with effort on the part of the parents. See for
instance Luepnitz,’page 53.

(vii) Similar to (vii) above. Even when there is not equal visitation, joint
custody fathers are more 1ikely to continue to pay child support (56% of single
custody mothers had to geturn to Court for payment versus 0% for joint custody
mothers in the Luepnitz“study, page 69).

(xi) The mental health of the parent was addressed in testimony, presumably
physical health problems should affect custody only if they are so severe as to
eliminate care giving on a physical basis: e.qg. paralysis if the child is so young
as to need considerable physical handling and the parent is unable to make
accommodations, e.g. a babysitter or "parent helper".

(x) This is a critical variable, but one that cannot be accurately assessed
until after the divorce, perhaps segera1 years after. See for instance the GAP,
page 104 and Wallerstein and Kelly,“page 15. Note also that the rate of relitigation
over a two year period was no higher for joint custody parents than single custody
parents even when the joint custody was opposed by one or bth the parents at
the time of the divorce, I1feld, I1feld and Alexander, 1982.

(xi) This is also a critical variable. However, in the heat of a custody
battle it may be impossible to assess, similar to (x) above. Further, it is a
skill which needs to be developed over time as the parent begins to adjust to
the fact of the divorce which typically causes a disruption in all normal 1ife
routines and expectations.

(xii) Discussed in testimony.

1. Group for the.Advancement of Psychiatry; Divorce, Child Custody, and the
Family. GAP Report #106, San Francisco:Jossey-Bass, 1981.

2. Wallerstein, J. S. and Kelly, J. B. Surviving the Breakup: How Children
and Parents Cope with Divorce. New York:Basic Books, 1980.

3. Luepnitz, D. A. Child Custody: A Study of Families After Divorce. Lexington:
D.C. Heath and Co., 1982.

4. T1feld, F. W., ITfeld, H. Z. and Alexander, J. R. Does Joint Custody Work?
A First Look at Outcome Data of Relitigation. American Journal of Psychiatry,
1982, 139(1), 62-66.
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JayHAWK .

15285 South Keeler
Olathe, Kansas
66061

" Suburban Kansas City Phone 913-764-8181

March 23, 1983

TESTIMONY RE: Substitute for HB 2131 - Joint Custody
To: Kansas Senate Judiciary Committee Members

Jack D. Paradise, Lifetime Kansas resident, Joint custodial parent :since 1977
President, Jayhawk Plastics, Inc., President, Divorced Dads, Inc. (Kansas and
Missouri). Extensive work both directly and indirectly with several state
legislatures on the subject of child custody after divorce, pro bono publico.

As originally introduced, HB 2131 contained eight new criteria to be used in
determining child custody in divorce cases. We testified against the inclusion
of these criteria into existing law...so did others. The House Judiciary
committee eliminated these criteria from the bill. Our testimony was based on
opinions of mental health professionals and attorneys who are respected in the
field of child custody.

Our objections to-change at this time were twofold:

1. The current statutue was just passed in 1982 and was the subject of
substantial testimony and study, both for and against. This new statute,
effective January 1, has not had an opportunity to work for the benefit
of children. To make a substantial change at this point is without
foundation and unnecessary.

2. The proposed criteria can be substantially abused by attorneys who seek
to increase litigation and by courts who object to joint custody. As
presented in the original bill, any one of these new criteria would be
sufficient reason to justify an award of custody to only one parent.
This type of criteria might better by placed in a mediation statute
as guidelines only for mediators.

My children have enjoyed the benefits of joint custody since 1977 in Kansas.
Had the criteria mentioned above been in the statutes in 1977, seven of the
eight factors could have disqualifited them from the benefits of joint custody.

| have attached a list of specific objections to each of the proposed criteria
and have excerpted appropriate quotes -from a recent New Jersey Supreme Court
case, Beck vs. Beck. | believe many of the points made in the Beck case will
soon be cited nationwide when the issue at hand is joint custody.

In short, none of the proposed additional factors would enhance or aid the
courts in determining the best interest of the child. Present law and the
wisdom of our judiciary should be left alone to do their job before we make
wide sweeping changes in the existing statute.

k. 2



Kansas Senate Judiciary Committee Members
Page Two
March 23, 1983

| had hoped to testify on this important subject personally, however, my wife,
children and | are 1500 miles away on a vacation planned some months ago. The
cost and time involved in returning to Kansas make personal testimony impossible.

Sincerely,

i Ot

Jack D. Paradise
JDP:rr

P.S5. There are two other areas now or previously addressed in the bill. Our
testimony on them is as follows:

1. We support removing "waiver of privilege' as was done by the House Judiciary
Committee.

2. We support the following language from the original bill which we over-
looked in our House testimony:

I the parties have a wiitten agreement concerning the custody of thein
minor child, At 48 presumed that the agneement L8 An the best interest

of the child. This presumption may be overcome and the couwrt may make

a different ornden if the court makes specific findings of fact stating

why the agreement L8 not in the best internest of the child.



KANSAS HB 2131-Child Custody

EFFECT ON JOINT CUSTODY POTENTIAL and
Beck v. Beck, 86 N.J. 480 (1981) quotes*

PROPOSED NEW CRITERIA

1. The length of time that the child
has been under the actual care and
control of either parent......

2. The active involvement of each
parent in the care of the child before
and since the parties separation.

3. The proximity of each parent to
the other and to the child's school.

4. The feasibility of travel between
the parents.

5. The mental and physical health of
all individuals involved.

6. The parents ability to communicate
with each other regarding the child's
needs. AND

7. Each parent's ability to be
supportive of the child's relation-
ship with the other parent.

8. Whether the child's emotional and
psychological needs and development
will be enhanced because of active
contact with both parents.

Disqualifies parents already divorced.
Encourages party with temporary custody to
delay proceedings, adding to hostility
between the parents.

Disqualifies father in traditional family
setting. Disqualifies a parent not granted
temporary custody and who cannot effect a
speedy trial. "Foa such (parent/child)bonds

Lo exist the parents need not have been
equally Anvolved in the child rearing process.”

Disqualifies parents already divorced. Might
encourage hostile parents to "move in next
door" to satisfy statutory requirement for
joint custody.

A parent with sole custody, who is opposed to
joint custody can move away to prevent its
potential use. Could the feasibility of
travel have financial implications that would
disgualify the poor?

The court has the discretion to investigate
this now. As a-statutory requirement, could
it mandate a substantial added cost to the
parties in order to satisfy the requirement?

"Tthat the parents exhibit a potential fon
cooperation...does not thansfate into a
requiement that the parents have an amicable
nelationship. .. .that an amicable nelationship
5 comparatively unimportant and not essential
as Long as the parties are Looking out for the
best internest of the children...Moreoven, ithe
potential for cooperation should not be
assessed in the "emotional heat" of divorce."

Negative phraseology. The American family is
the single most important unit in our society.
Why would we question in the restructured
(divorce) family that which we would never
question in an intact marriage family?

* Quotations from Beck case as decided by the New Jersey Supreme Court.

From Jack D. Paradise
March 23, 1983
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Oliver Star

E!;‘qudice_-..ag'ainst_‘_joint
custody harms children

il‘t'x’s -well- known that children brblight: up in homes where
parents are: happily married have fewer problems and lead
better lives than children of divorced parents.

It also is recognized that children from “‘broken homes” are
more apt to have emotional problems, have more trouble in
school-and are more subject to delinquent behavior.

In light of the ahove, we might "assume that our courts
would feel obliged to do everything possible to maintain the
bonds between children and parents after divorce. And we
might' expect that judges would be strongly committed to

protecting the right of both divorced parents to continue their
vitatiy important roles in nurturing their children.

“Encouraging joint custody would also /seem desirable
because experience indicates it/ increasts respect and
cooperation between divorced parents.

-But' such is not the case. The law and the courts,
particularly in Missouri, often work to'shatter the relationship
between one of the parents and the children when there is a
divorce, and they make sure that the family remains broken.
This is because there is a strong presumption in court practice
that sole custody is the best method of providing care for
children after divorce. :

In Missouri, the prejudice in favor of sole custody is so
pronounced that joint custody is not permitted even when both
parents request it. In nine out of 10 cases this universal sole
custody is awarded to the mother. This is done even though
studies show that making a **visitor"" of one parent not only
undermines the relationship” with."the . children . but often

. destroys it completely. The “rile of thumb” used by judges in

Missouri and other states is to'permit the losing spouse to see
his or her children only every other weekend — four days a
month — and for about three weeks during the summer.
Clinical psychologist Gerald H. Vanderberg says that
research “has shown that frequently the rioncustodial parent
gradually ‘fades away.’ Visits often become less and less. . .

Even when they continue, however; the noncustodial parent’s.

input and influence are seriously diluted.” : )
This*gradual elimination of the influence of one parent,

usually” the father, can be tremendously damaging to the
children as well. ;

~In-a study of the effects of divorce’ on children, clinical
psychiologists Judith S. Wallerstein -and Joan B. Kelly report
that in cases where sole custody is awarded to mothers the
children “are left with with feelings of abandonment and
experience serious depression at the loss of their fathers even
years after the divorce.”

Lope

Despite a common belief that joint custody is not workable
due to clashing views of divorced parents, research shows
otherwise. In “Surviving the Breakup,” Wallerstein and Kelly
say that they found in their study of 60 families in the first 5
years after divorce that a high percentage of divorced parents
“‘who disagree strongly with each other 0n a great many issues
were able to cooperate in the care of their children. Child-

" réaring issues were not a source of disagreement for over one-

third of the parents. One-half -of the children’ &xperienced
relatively consistent handling by both parents.”

In another study of 46 divorced fathers, 24 of whom were
joint-custody fathers, Ann D’Andrea, registered psychological
assistant of Beverly Hills, Calif., found' that '*‘joint custody
status offers fathers the impetus to be more involved in their
children’s lives and to remain active participants in their-
children’s upbringing.”

As the evidence has mounted in support of joint custody,
many. states have enacted joint custody preference; laws,
including Kansas in 1982.

n Missouri, Jack Paradise and Erv Steinberg, president
afftf gxecutive vice president respectively of Divorced ‘Dads,
Inc., have led the campaign for a joint custody preference law
in this state. This year they have been. joined by many other
individuals in an association, ““In the Child’s Best Interest. A
Better Way," organized by Mary Wright of the Human Rights
office, Archdiocese of St. Louis, and- Joanne Gilden,
psychologist. .

A 30-member committee appointed by the Archdiocesan
Commission on Human Rights has unanimously endorsed
presumptive joint custody legislation. The Society of St. Louis
Psychologists also has endorsed the joint custody copcept.

. ] \ic
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March 24, 1983

To the Senate Judiciary Committee

Mr. Chairman and Members of the Committee:

Please accept these copies as my testimony re: Sub. for
HB 2131, in my absence.

My name is Pat Young. 1 am a non-custodial parent and the
Metro Kansas City Coordinator of the (national) Mothers Without
Custody, Inc.

Many of the members of Mothers Without Custody are Kansas
residents. Therefore, T urge your support of Sub. HB 2131 on
behalf of those MW/OC members (and all Kansas non-custodial
parents).

(We STRONGLY oppose the criteria under Section 3 Child Custody,
of the original bill, because it would seem to question the
benefits of children having contact with/input from two caring
parents. This criteria would also not help the non-custodial
parents' position at all.)

Again, T urge you to support Sub., HB 2131 as it passed out
of the Housc.

Thank you,

Sincerely,

(Jarzfew—g

Pat Young
KC Coordinator
Mothers Without Custody



t - Patient Privileze

'

BGeA2Y. Physician-patient privilege. (a)
As used in this section, (1) “patieat™ means a
person who, for the sole purpace of sccuring
prevcnti\'e, palliative, or curative treatment,
or a diagnosis preliminary to such treatment,
of his or ler phvsical or mental condition,
consulls a phvsician, or submits to an exami-
nation by a physician; (2) “physician” means
a person licensed or reasonably helieved by
the patient to be licensed to practice medicine
or one of the healing arts as defined in 1. 5. A.
$5-2802 in the state or jurisdiction in which
the consultation or examination takes place;
(3) “holder of the privilege” means the patient
while alive and not under guardianship or
conservatorship or the gnardian or conserva-
tor of the patient. or the personal representa-
tive of a decezsed patient; (4) “confdential
communication bebween physician and pa-
tient” means such information transmitted
between phvsician and patient, mcluding in-
formation obtained by an examination of the
ratient, as is transmitted in confidence and
by a means which, so far as the patient is
aware, discloses the information to no third
persons other than these reasonably necessary
for the transmission of the information ar the
accomplishament of the purpose {or which it
is transroitied.

(L) Except as provided by subsections
(c), {d), (e) and (f) of this section, a
parsan, whether or not a party. has a priv-
Heoe in a civil aclion or in a prosecution for
a misdemennor to refuse to disclose, and to
prevent a witness from  disclosing, a com-
munication. if the person claims the privilege
and the jndge finds that (1) the commimica-
tion was a confidential communication be-
tween patient and physician, and (2) the
patiert or the physician reasonably believed
the communication necessary or helpful to
enable the physician to make a diagnosis of
the condition of the patient or to presciibe
or render freatment therefor. and (3) the
witness (i) is the holder of the privilege or
(ii) at the time of the communication was
the physirian or a person to whom disclosure
was made because reasenably necessarv for
the transmission of the communication or
for the accomplishment of the purpose for
which it was transmitied or (iii) is any other
person who obtained knowledze or possession
of the communication as the result of an
intentional Dreach of the physician’s duty

of nondisclosure by the phvsician or his or -

her agent or servant and (+4) the claimant
is the holder of the privilege or a person
authorized te claim the privilege for him
or her.

5—3:{3_5;‘*3

e

{e}) There is no privilege wnder this sec-
tion as to any relevant communication be-
tween the patient and his or her physician
f1) npon an issue ol the patient’s condition
i an action to comunit him or her or other-
wise place lim or her under the control of
another or others because of alleged inca-
pacity or mental illuess, or in an action in
which the patient seeks to establish his or
her competence or in an action lo recover
damages on account of conduct of the patient
which constitutes a criminal offense  other
than a misdemeanor, or (2) upon an issue
as to the validitv of a docurment as a will of
the patient, or {3) upon an issue behveen
partics claiming by testate or intestate suc-
cession from a deceased patient, o

-

{el) There is no privilege under this sce-
tion M an action in which the condition of
the patient 15 an clement or factor of the
claim or delense of the patient or of anv
party claiming through or under the patient
or claiming as a beneficiary of the patient
through a econtract to which the patient is
Or_was a party.

{¢) There is no privilege under this sco-
tion as to information which the physician
or tie patient 15 required to report to a
public official or as to information required
to be recorded in a public office, unliss the
statute requiring the report or record spe-
cifically provides (hat the information shall
not he disclosed,

(f) No person has a privilege under this
section 1f the judge finds that sulficient evi-
dence, aside from the communication has
been introdoced to warrant a finding that
the services of the physician were sought or
oblained to enable or aid anvone to commit
or to plan to commit a crime or a tort, or to
escape detection or apprehension after the
cornmission of a crime or a tort.

(g} A privileze under this section as to a
comnmunication is terminated if the judee
finds that any person while a holder of the
privilege has caused the physician or any
agent or servant of the physician to testily
in any action to any matter of which the
physician or his or her agent or servant
gained knowledge through the communica-
tion. [L. 1963, ch. 303, 60-427; L. 1963, ch.
354, §6; Jan. 1, 19G6.]

s




3. Privileped comny
The confidential relations and communica-
tions between a certified psycholegist and
his client are placed on the same basis as
pravided by law for those between an attor-
ney and his client. Nothing in this act shall
be construed to require such privileged
communications to be disclosed.

History: L. 1987, ch. 432, § 23; July 1.
YLaw Review znd Par Journal References:

Kansas law discussed in “The Fsychotherapists’
Privilege,” Craig Kennedy, 12 W.L.J. 297, 366, 309
(1973).

Referred to in “Evidence: Justifcation for Extension
of the Psychotherspist Privilege,” Ronald P Wood, 17
W.L.J. 672 (1978).

“Disclosire of Psyehintrie Records,” Philip Elwood
and Cerald L. Goodell, 19 1B A K. 301, 305 (19508

CASE ANNOTATIONS
1. Lo deprived child-parental severanee proceeding.
sinee mental and phyaical condition of parent and child
are in ssue. phvsician-patient,  povehologist-cliont
privilege weived  fic s Zappa, 6 KAZD 633, 635, 631
P.2d 1245 (19810

@4.426. Lawverclient privilege. (a)
Ceneral rufe. Sabject to K. S. AL 60-437, and
exceplt as otherwise provided by suhsection
{ Iy} of this secetion communications fornd by
the fndee to have heen between lawver and
his or her elient in the course of that relation-
ship and in professional coniidence, are privi-
leged, and a client has a privilege (1) if he
or she is the witness to retuse to discloge any
such communication, and (2) to prevent his
or her lawyer from disclosing it, and (3) to
prevent any other witness from  disclosing
such comrunication if it came to the knowl-
edace of such witness (i) in the course of its
transmittal between the client and the lawyer,
or {ii) in a maner not reasonably to be an-
ticipated bv the client, or (iif) as a resuit of a
breach of the lawyer-client relationship.  The
privilege may be claimed Dby the client in
person or by his or her lawver. or il an inca-
pacitated person, by either his or her guardian
or conservator, or if deceased, by his or her
personal representative.

—

(B) Exceptions. Such privileges shall not
extend (1) to a vommunication if the ju
finds that sullicient evid

lence, aside from the
conununication, hias been introduced to war-
rant a finding that the Jeoul service was
somcht or obtained in order‘to enable or aid
the commission or planning of a crime or a
tort, or (23 1o a communication relevant o
an izene hetween parties all of whom cleim
throuah the elient, recardless of whether the
respective claims are by testate or intestate
suceession or hy inter vivos transaction, or
(3) to n communication cclevant to an issue
of breach of duty hy the lawver to his or her
client, or by the client to his or her lawver, or
(4% to o communication relevant to an issoe
concerning an attested document of which th
lawyer is an atlesting witness, or (5) to a
communication relevant to a maiter of com-
mon interest between bwa o1 more clients if
made by anv of them to a lawyer whom they
have retained in common when offered in an
action hetween any of such cliente.

(c) Definitions. Asused in this seciion {1)

et 1 Lir o i . N S ¢
(S.Ill?ﬂt means a person or o corparanon of

other assiation that. divectlv or throngl

voan
authorized representative, consults o lavwver
or lawver’s renvesentalive for the purpose of
relaininT the bawver or secining Iroal service
or adviee from the liwver in his or her profes-
sional capacitv: and includes an ineapacitated
person who, or whose mardien on hehalf of
the incapacitated person so consalts the law.
ver or the Tawver's representative o behalf of
the incapacitited person:; (2) “conumunica-
tion” includes advice given by the fawyer in
the course of reprosenting the lieni and in-
cludes disclosures of the client ro a revresent-
ative, .associate or emplovee ol the lawyer
incidental to the professiinal relationship;
{38) “lawver” means a person authorized, or
reasonably believed by the client to he autho-
rized to practice law in any state or nation
the law of which recognizes a privilege
against disclosure of confidential comuniea-
tions belween elient and lawver. [L. 1963, ch.
303, 60-126; L. 1965, ch. 334, § 7: Tan. 1, 1966.]
Source or prior law: . 5§, 1868, ch. 80, {322, 1.

1909, ch. 182, §321; R. §. 1823, 60-2503 {4th

clause ).
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Excerpts from Professor Nancy Maxwell's article,
"In the Best Interests of the Divided Family: An
Analysis of the 1982 Amendments to the Kansas Divorce
Code," soon to be published in the Washburn Law

Journal

\. When Is Joint Custody Appropriate? _
Numerous articles and books have been written about the benefits

225, The first sentence was added by the House, and second by the Senzte. See Kan. 8.8,
2706 (as amended by House Committee of the Whole and Senate Substitvie for 1.8, 2706, as
amcnded by Senate on Final Action (Kan. Leg. Sess. 1982)).

226. See KaAN. STAT. ANN. § 60-1610(a)(4)(A) (Supp. 1982).

227. Presumably this means the parents ase fit.

228. See supra notes 61 & 6.

229, Although it can be argued that the court should hesitate to award joint custody if the

agents cannot agsee on & plan, the cours should evaluate the areas of disagreemeat. “The “frivo-
ous objections of one panty’ do not mecessarily indicate that the parents will be unable to cooper-
ste once the arrangement is imposed. The court must examine the degree and scope of the
parents’ hostility 2nd determine thal coopesation is possible in scveral key areas.® Note, Joint
Custody Award" Joward the Developmens of Judicial Stondards, 48 Foromam L. Rev. 103, 121
(1979-80) (citing Dodd v. Dodd, 93 Misc. 2d 641, 643, 403 N.Y.5.2d 401, 402 (Sup. Cu. 1978)).

230. See Kan. STAT. Ann, § 60-1610(a)4)A) (Supp. 1982). .

231, See Interview with Elwaine F. Pomercy, aote 101 See olto supra note 9. This
provision was the gesult of & compromise with the House version which required the person re-
questing sole custody to bave the burden of proving joint custody was not in the child's best
wterests, /& See alio infra te1t accompanying notes 261-265. L

232. See infra text accompanying notes 258-269 (discusses the application of the joint custody
preference). .

bk s
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or disadvantages of joint custody,??? but few have discussed specific
guidelines for determining the appropriateness of joint custody.?)s
Even when commentators suggest specific standards, some of the
guidelines conflict. Nonctheless, general guidelines can be formu-
lated, s panticularly if the court realizes flexibility is the key to a suc-
cessful joint custody award.

Several essential factors must be present before the court can order
joint custody. As required by the Kansas statute, both parents must be

233. J. GoLDSTEIN, A. FREUD & A. SoLngT, BEvonD THE BEST INTEREST OF THE CHILD
{1973); 1. Ricce, Mos’s House, Dap’s House, Making SHARED CusTopy WoRrk (1980); M.
Roaman & W, Haopap, Tue DisrosasLe Parent (1978); Bratt, Joinr Custedy, 67 Ky. L.J. 271 Y
(1978-79); Cox & Crase, Joint Custody, $hct Does It Mean? How Does It Werk?, Fa WO
CATE 10 (1978); Folberg & Graham, Joint Cusiody of Children Following Divorce, 23U.C.D. L. ]
Rev. 523 (1979); Foster & Freed, Joint Custody—Legislative Reform, 16 Triav 24 (1580); Kubie,
Provisions for the Care of Children of Divorced Parents: A New Legal {nstrument, 13 YaLE LJ.
1197 (1964); Levy & Chambers, The Folly of Joint Custody, Fam. ADVOCATE 6 (1981); Ramey.
Stender & Smaller, Joint Cusiody: Are Two fomes Better Than One’, 8 GoLDeN GATE 559
(1979); Trombetta, Joins Custody: Recent Research and Overloaded Courtrooms Inspire New Solu-
tions to Custody Disputes, 19 J. Fam. L. 213 (1980-81); Note, Joint Custody as a Fundamenial
Right, 23 Ari2. L. Rev. 785 (1981); Note, 4 Case For Joint Custody After The Parenis’ Divorce, 11
3. Fam. L. 741 (1978-T9); Note, Divided Custody of Children After Their Parcnis’ Divorce, 8 ). Fam,
L. 58 (1968), Note. Divorce: The Joint Custody Alternazive, 34 OxLA. L. Rev. 119 (1981); Note,
Joint Custody: A Revolution in Child Cusiody Laws?, 20 Wasnsurn L.J. 326 (1981}, Comment.
California’s Presumption Favoring Joint Child Custody: California Civil Code Sections 4600 and
4600.5, V1 Car. W.L. Rev. 286 (1981); Comment, New Joint Custody Statute: Chrysalis of Conflict
or Concifiation?, 21 SANTA CLara L. REv. 471 (1981); Comment. Joint Custody: 4n Afternative for
Divorced Parents, 26 UCLA L. Rev, 1084 (1979); Recent Cases, Domestic Relations-Child Cusiody-

_\T:mmmmm or p;ﬁmamu Mo. L. Rev. 136 (1977). Ses also Miller, supra note
215; Note, supra note 229.

234. For iwo discussions of guidelines for awarding joint custody, see Miller. supra note 219;
Note, supra note 229. See afso Beck v. Beck, 86 N.J. 480, 432 A.2d 63 (1981): Foster & Freed.
supra mole 233. :

235. Kan. H.B. 2131 (Kan. Leg. Sess. 1583) preposes additional child eustody criteria were
proposed that would betier guide the court in awarding joint custody. »

See supra gote 202. Other states have enacted statutory guidelines for determining the appro-
priateness of joint custody. For example, lowa CobE § 598.1 was amended in 1982 as follows:

3. In considering what custody arrangement . . . is in the besd interests of the minoy
child, the court shall consider the following factors:

8. Whether each parect would be a suitable custodian for the child.

b. Whether the psychological and emotional needs and development of the child
will suffer due to lack of active contact with and atteation from both parents. .

d:' Whether the parents can communicate with each ather regarding the child's
needs.

d. Whether both parerts have sctively cared for the child before and siice the
separation.

e. Whether each parent can support the other parent’s relationship with the chitd.

{. Whether the custody arrangement is in accord with the child's wishes or
whether the child has strong opposition, taking into consideration the child’s age and
maturnty.

Whether one or both of the ‘yarenu agree of are opposed to joint custody.
. The geographic proximity of the parents.
fowa CoDE § 598.1 (1982),
Also, the Alaska legislature has enacted the following guidelinex:
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fir.% The parents should show an ability to agree on important deci-
sions concerning the child.®7 As one author stated, “(i]t is unrealistic
to expect all hostilities to be submerged; all that is necessary is the abil-
ity 10 accept the ex-spouse’s capacity for positively influencing the chil-
dren."23® Finally, both pareats should give priority to the best interests
of the child and show a commitment to a continuing relationship with
the child.>*®

Beyond these factors, there is some disagreement on the require-
ments for a successful joint custody arrangement. For example, some
authors believe close proximity of the parents® residences is necessary
for joint custody to work, yet others cite cases in which the parents live
great distances apart.2% This disagreement can be reconciled if a dis-
tinction is made between the two types of joint custody — joint legal
custody and joint physical custody. Joint legal custody does not require
the equal sharing of residence by the pareats, but rather is the equal
sharing of decision-making power concerning the best interests of the
child.24* Thus, under joint /egal custody, continued communication
between the parents is important for a successful joint custody arrange-
ment, but close geographical proximity is not. For joint physical cus-
tody to work at an optimum level, close geographical proximity is more
important so the child can maintain the same friendships, attend the
same school, church and extra-curricular activities.¢? Because the new

In determining whether to award shared custody of a child the courn shall consider
(1) the child's prefesence if the child is of sufficient age and capacity 1o form 3
preference;
(2) the peeds of the child;
(3) the stability of tbe home environment likely to be offered by each parent
(4) the education of the child:
(5) the advantages of keeping the child in the community where the child presendy
resides;
(6) the optimal time for the child to spend with each parent considering
{A) the actual time speat with each pareny
(B) the proximity of each parent 10 the other aad to the school in which the child
~ s earolled;
(C) the feasibility of travel between the parents;
(D) special needs unique to the child that may be better met by one parent than
the other,
(E) which parent is more likely 10 encourage frequeat and continuing contact
with the other parent
(7) any findings aod recommendstions of a acutral mediator;
(8) whether there is 8 history of violence between the parents;
{9) othes factors the eoust considers pertinent.
ALASKA STAT. § 25.20.090 (1982). See afso Beck v. Beck, 86 N.J. 480, 432 A.2d 63 (1981).
236. Miller, sgpre note 219, at 369; Note, supra note 229, at 119; Note, Joint Custody. A Revoly-
tion in Child Custody Laws?’, 20 Wasusuan LJ. 326, 341 (1981).
237, /4 See elso Fosier & Freed, supra pote 233, st 31.
238. Miller, mpra note 219, at 370.
239. Foster & Freed, note 233, at 31; Note, supre note 229, at 119.
240. Miller, nipra note 219, at 373,
241. See supra note 219,
-242. Because the separation of the parents is 8 stressful time for the child, it is advisable in any
type of custody award 1o msintain the child’s prescparation schedule as closely as possible. Con-
sequently, the child will cope beter with the divorce if there is continuity of the same school,
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Kansas statute allows the court to designate the primary residence of
the child in a joint custody order, the court should be less hesitant to
order joint /ega/ custody, which is defined in the stawute as “equal rights
to make decisions in the best interests of the child.”

Another factor to consider in awarding joint custody is the wishes
of the parents for joint custody.2** The more enthusiastic the parents
are about joint custody, the more likely they will cooperate in making
the custodial arrangement workable. Parents are more willing to coop-
erate in joint custody arrangements if they understand that uncoopera-
tive behavior may result in the other parent obtaining sole custody.2*

The court should also consider the wishes of the child and the
child’s emotional and psychological needs.2+* Unless the child strongly
opposes joint custody, however, the wishes of the child should not be
given undue weight, because children can be influenced or are too im-
mature to make a well reasoned decision.2* Psychological evaluations
of the parents and the child may be helpful in deciding whether joint
custody will be beneficial to the child.2’

Another factor the court should consider is the child rearing phi-
losophies of the parties.2¢* Major philosophical differences may make
it difficult for parents to agree on important decisions concerning the
child’s best interests. Minor disagreements should not hinder a joint
custody order and day-to-day decisions should be made by the parent
with whom the child is staying at the time.24* [t is the major decisions,

friends, religious training, medical care and extracurricular activities. See J. WALLERSTEIN & J.
KeLLy, SURVIVING THE BREakup: How CiiLDrReEN Core Wity Divorce (1980).

Consistent with this idea, the court should hesitate to order the ssle of the family home until
the last child reaches eighteen. By allowing a parent to remain in the family bome, the chidren
will not be required to adjust 10 two new homes. Ia some joint custody cases. the court has
awarded the house to the children and each parent moves in or oul in order to exercise heir
individual physical cusiody n'%hl.t See Topeka Capital J., Jan. 20. 1982, at 1, col. ).

243. Mller, supra note 219, st 372; Note, supra note 229, au 121,

244. Folberg & Graham, supra note 233, a1 550.

245, This factor is common in many custody statutes. See, .2, UNIFORM MARRIAGE AND
Divorce Act § 402 (1979).

246. Research bas discovered “that children below adolescence are ot reliable judges of

-

their own best interests and that their astitudes at the time of the divorce crisis may be 3

very much at odds with their usual feelings and inclinationg™ ™" The long-lasting anger
of children in the nine to twelve-year-old group at the pareti whom they beld responsi-
ble for the divorce; the eagerness of these youngsiers to be no-o‘p'.ed into the parentaf
baitling sheir willingness io take sides, often against a parens to whom they had been ten-
derly attached during the intact marriage; and the intense, compassionate, caretaking fe-
fations which led these youngsters to attempt to rescue a distressed parent often to their
own detriment have led us to rethink our cxpectations of these chidren.”
J. WaLLERSTEIN & J. KELLY, supra note 242, st 314 (emphasis added).

247. An intensive five yeas study of the psychological impact of divorce on children found he
most well sdjusted children of divorce were those children who had continued contact with both
pacents after the divosce. Coasequently, joint custody appesrs 10 be the best psychotogical aliemna.
tive for children. See J. WaLLENSTEIN & J. KeLLy, supra note 242,

- 248. Mote, sypra note 229, 8t 121-23.

+249, Atoraeys arguing for joint custody indicate that children can sdjust 1o different expecta-
tions and standards of behavior if there is consistency within each setting. For example, chaldrea
have Lule difficulty adjusting to the different eapected behaviors at school, o1 home, at theis
fricnd's home or ai their grandpasent’s home. Therefore, minos differences in child rearing teche
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such as education, religious training, non-emergency medical treatment
and financial considerations, that should be made by both joint
custodians.

The financial ability of the parents should also be considered by
the court in awarding joint custody.?*® Because parents are required to
maintain suitable homes to accommodate the children, financial means
must be available to provide adequate housing. The court should not
require the homes to be equal, but rather, the homes should not be
drastically dissimilar or inadequate. The court should also consider
awarding child suppont as a way of equalizing great income disparitics
that may hamper one party from obtaining adequate housing for the
child.zs!

In awarding joint custody, the court should have a detailed order
or an agreement by the partics to avoid future litigation.?? For exam-

niques should not be an obstacle to awarding joint custody. Interview with Thad Nugent in To-
peka, Kan. (Sept. 17, 1982). See also supra note 15.

250. Miller, supra note 219, at 372-33; Note, supra note 229, a1 124-25.

25). Because child support is for the benefit of the child, the court should not conclude that
joint custody means no payment of child support. Child support may be necessary if one parent
does not have the financial means to house the children and the other parent has adequate
finances to pay support.

252, See Miller, supra note 219, at 390-93, for a list of provisions in a joint custody agreement.
Also, Judge Walton suggests the following joint custody order:

JOINT CUSTODY ORDER

The following joint custody order is cntered:

{a) Each of the parents are 6t and proper persons 1o have the responsibility of the
care and custody of the minor child. The parties should be and are hereby awarded the
joint legal custody of the minor child.

(b) The residence of the child shall be with the natural mother during tke period of
one week before school is to commence and one weck after school has erminated and
the natural mother shall have the primarsy day to day responsibility for the guidance and
vpbringing of the minor <hild.

(c) That the residence of the child shall be with the natural father during the sum-
mer months and he shall have the primary day to day responsibility for the guidance and
upbringing of the child during that period.

(d) Both parents have the right to make major decisions aflecting the child including
but not exclusively limited to authorization for major medical, mental, institutional, psy-
chiatric, or other cares; schooling and educational placement; to inspect and receive
tecotds; and to inspect and receive medical secords. The parents having the residential
care of the minor child shall at the time of that residence take responsibility for meeting
medical and dental emergencies, and in an emergency the permission of both parents
shall npt be necessary.

{e} During the school or fall and sﬁﬁn; residence, the aatural father shall pay to the
natural mother the sum of $—, a month child support. During the summer residence the
su&pon shall be reduced to $— a month. There shall be no further child support paid by
cither party to the other. The natural father shall pay the necessary medical, school
expenses, clothing. and other cxpenses agreed to in the separation agreement heretofore
approved by the court.

(f) That neitber parent shall remove the physical custody of the minor child from
the jurisdiction of the court without suthority, vacations, and other typs of activity, being

esccpl.

u)l? Any dispute or disagreements regarding the terms and conditions of the joint
custody shall be initially taken t0 ——, {Child Custody Investigator) (Count Services
Office) (other) and if the parties are unable to come to an agreemeat, the matter may be
brought back to court as is provided by law.

(h) When the child is bving with one resident parent, the other parent shall have
liberal visitation privileges as mutually agreed upon by the parties. The following shall
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ple, the order should set out the daily residence of the child by specifi-
cally spelling out the days the child spends with each parent, including
holidays, birthdays and vacations. Any future change in circumstances
should also be anticipated, such as remarriage, death or a change in
residence of the parents. To avoid child snatching problems,?*? the or-

be floa:ls.idered 2 minimum visitation to which the parent not in residence shall be
entitled:
(1) Two weckends per month, commmencing a 6:00 p.m. on Friday uatil 7:00
p-m. on Sunday.
(2) A coke visit during the hours of 6:00 p.m. until 9:00 p.m. on each Thursday
evening when weekead visitation is ol permitted.
(3) In years cnding ia an odd digit:
(i) The night before or the day after each child's birthday;
y (u) I;Iew Year's Holiday from 5:00 p.m. on December 3} until 7:00 p.m. on
anuary I
(‘i"u,i Memorial Day weekend from $:00 p.m. on Friday until acon on Tuesday;
{iv) lndenﬁndena Day from 3:00 p.m. on July 3 until noon on July §;
g d(:) Thanksgiving Holiday from 5:00 p.m. on Wedaesday umil 1.&0 pm. oo
uncay:
{vi) The entire pesiod of the school Christmas Holiday with exception of that
provided in (4)(v) below;
(4) In years ending in an evea digit;
(i) Each child’s bisthday;
{ii) Easter weekead;
(iid) Labor Day weekend from 5:00 p.m. on Friday uatil nooa on Tuesday;
(iv) Halloween evening or weekend; if applicable;
é:) S}rismu Holiday from 5:00 p.m. on Bu:mlm 23, uatil 7:00 p.m, on De-
cember 29.
(3) Every year on the non-residential parents birthday and/or Mother’s or Fa-
ther's Day tfﬁlicab!e to the non-residential parent.
(6) It shall be the responsibility of the non-residential parent to pick the child up
at the time specified and to returs him at the time specified, and it shall be the respon-
sibility of the residential parent to have the child seady for visitation ai the times they
are 10 bde picked up and to be present at the time to receive the child at the time he is
returned.
(7) The non-residential parent shall give the residential parent three days prior
notice if he or she does nol intend to exercise his or her visitation unless an eme
situation exists, in which case he or she will give such notice as is possible under the
circumstances.

(8) Each of the partics shall supply the other with his or her correct address and
felepbone number and shall advise the other of any chaages that may occur. =
Outline of Judge Hesbert W. Walton, Kan. B.A. Family Lw Update, Appendix B (Sept. 1982).

253. One problem with a joint custody order is the unenforceability of the child snatchin
q_rovisions found in Kan. STAT. ANN, §§ 21-3422, 21-3422(2) (1981). According to State v. A
urck, 220 Kan. 557, 552 P.2d 1375 (1976), parents who have equal custody rights to their child
cannpt be prosecuted under the child snatchung provisions. Because of this problem, the FLAC
members suggested amending KAN. STAT. ANN. §§ 21-3422, 21-3422(a) at theisr December 10,
1982 mecting. According to the rrﬂ)oud amendment, ts could be prosecuted for violating
Kan. STAT. AN, §§ 21-3422, 21-3422(a) if they take the child in violauon of the residency re-
q:inmenl. of a custody decree. For example, if the court awards joint custody, but also ogders the
physical cusiody of the child to the father, the moiher could be prosccuted for child snawhing if
she concealed the child from the father,
The proposed amendment and the FLAC gomment which will be introduced to the 1983
Legisiature, are as follows:
Kan. STat, Ann. § 21-3422
fnterference with parental custody. Interference with parental custody i
tsking, carrying away, decoying or entcisg away & child undes the age off}4 years, with
the intent either (/) to detain or conoeal such she child from its the chuld’s parent, guard-
" ian, of other person having lawful charge of such the child, or (2) (o refuse or impede the
. return of the child én violation of the residency provisions of @ custody decves. "
Kap. STAT. ANn. § 21-34220
Aggravated interference with parental custody. <) Aggravated interference with
parenial custody is /) hiring someone to commit the crime of interference with parental

Cemnr e mere) iy P T—— L - ey W A—
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der should provide that it is a violation of the custody order for cither
party to conceal the child or remove the child from the jurisdiction of
the court without prior court approval.>** Transportation arrange-
ments for changing custody should be st out specifically. Other im-
portant provisions include the right of the resident parent to seck
immediate medical or dental treatment in emergencies and the deter-
mination of tax ramifications of joint custody.?** For example, parents
can take the dependent deduction on alternate years or the court can
award one pasent the deductions if he or she provides more than fifty
percent of the support. Finally, the order may provide for mediation if
differences of opinions should arise.25¢ Usually the mediator is a neu-
tral party, such as a child custody investigator or a court services of-
ficer. If mediation is unsuccessful, either party can bring the matter
before the court. .

In summary, the factors the court should consider in awarding

joint custody can never be applied with rigidity or certainty. Because
i
cugtody, as defined by K.S.A. 21-3422, or (2) committing interference with parental cus-
tody, as defined by K.S.A. 21-3422, whenrdonewittrthemtenttodeprivevf custodysu
jchitd-gmd when:
' (2) Committed by a person who has previously been convicted of interference with
parestal custody, as defined by K.5.A. 21-3422;
(b) committed by a person for hire;
(c) committed by a person who takes the child outside the state without the conseat
of either the person having custody of the court;

(d) commiticd by @ persory whcﬁil\u lawfully taking the child outside the state
while cxercising visitation o custody fights, refuses to return the child at the expiration
of such rights; or

(¢) committed by a person who, at the expiration of visitation or custody rights,
outside the state, refuses to return or impedes the retum of such child.

Aggravated interference with parental custody is a class E felony.

27 (J) This section shall be s past of and supplemental 1o the Kansas Criminal

e
¢— Family Law Advisory Committe¢ Comisuent

teeyn  ub = These two criminal statutes have been amended 1o include the prosecution of 8

parent who takes a child in violation of specific custody provisioas of a divorce decice
even though both pasents have been granted joint legal custody. For example, if the
custody order protubits the parents from changing the child’s permanent residence with-
out prior court approval, parents who violate this provision could be eriminally prose-
cuted cven though the parent has joint legal custody of the child. [ should be noted,
however, that if the custedy order is unrestricted, 8 parent who has been ‘E‘amed joint
custody can remove the child at will without risking prosecution under Lais amended
section. See State v. Al-Turck, 220 Kan, 357, 552 P.2d 1375 (1976).
254, One commentator advises against a provision restricting the pasents from removing the
child from the jurisdiction of the cournt,
Ifireedom o move has become an expectation common to all segments of society; conse-
quently, 8 great many parents disobey restraints on moving and punitive deprivations of
custody. Appsebensive of possible sanctions, including seizute of the childrea by police,
parents leave in secret and conceal their whereabouts. As has been noted, predepariure
rearrangements of visiting schedules, aided by court counseling, would in many cases
preveat such occurrences.
Bodenheimes, Progress Under the Uniform Custody Jurisdiction Act and Remaining Problems: Pu-
altive Decrees, Joint Custody, and Excessive Madifications, 65 Cavtr. L. Rev. 978, 1009 (1977).
1951.;%. For & discussion on the tax samifications of joint custody, see Milles, supra pote 219, 8
256. The Family Law Advisory Committee is studying the feasibility of a statute that sutho-
rizes and regulates mediation in domestic gelations actions.

~o o cumpeand
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joint custody is successful when the arrangement is flexible and accom-
modates the needs of all the parties, it cannot be standardized or pre-
dictable.*” On the other hand, it is this flexibility that makes joint
custody an attractive alternative to parents who wish to remain active
participants in their child’s life. The court should seriously consider
the feasibility of joint custody in each case, particularly because joint
custody more closcly resembles the predivorce parent-child relation-
ship than any other form of custody.

Nonparental Custoldy

A conflict remains if the divorce court finds the parents unfit,
places the child with nonparents and refers the case to the juvenile
court, and the juvenile court then determines the parents are fit and
places the child back with the parents. According to the new divorce
code section, the juvenile court order “shall supersede any order under
this paragraph.” Thus, the juvenile court order placing the children
with the parents is the controlling order. However, if the juvenile court
terminates its jurisdiction, then the divorce court would be restored the
power to modify the juvenile cobrt order if there is a material change in
circumstances. Consequently, if the divorce court is insistent on plac-

ing the child with nonparents, it can circumvent the juvenile court or-
der through a subsequent modification. It is uncertain whether
conflicting court orders will be a problem under the new code. The
drafters believed that referring the cases to juvenile count would create
uniformity and result in an order from a court with expertise in han-
dling parental rights cases. Therefore, the divorce court should give
great deference to the juvenile court finding of fitness and it should not
modify the juvenile court order unless the subsequent finding of unfit-
ness is well supposted by a material change in circumstances.2#®

7288, The FLAC members have proposed an amendment to the aparental custody section.
Au:ordn;lnmpropauhcdivmmnrnﬂmwudpema:e:‘lmogdmzmhl



_SRRORS T

inuina-- Preof Mo 1| Sule SY-STYVLES WRANRATL, File 8V WEN WRNS LML 0L STQ 68 24Feb 08

224 Washburn Law Journal [Vol. 22

ponparent. If the divosce court found the pareats unfit, the coust could only place the child in the
temporary custody of 8 nonparent while the case is referved to the County or Disuict Attorney.
The County or District Attoraey is sequired 80 bring 8 proceeding in juvenile count under the
Code for the Care of Children. Uader the aew FLAC proposal, only the juvenile court would
have the power to permanently place the child in the custody of third persoas and this custody
order would be made sccording to the provisions of the Code for the Care of Children. The
FLAC proposal and Comsent, which are preseatly before the 1983 legistature as Kaa. H.B. 2131
(Kan. Leg Sess. 1983) are as follows:

o 2 smotl =7 Kan. Stat, Ann, 60-1610)2)(4)

Oorre ard Tene STy ; : ;

‘Copn (D) Non-parental custody. M during the proceedings the coun fuxdy determines thar
thare is probable couse to believe that the child is @ child in need of care as defined by
subsections (i), () or (3) of K.S.A. 1952 Supp. 38-1502 or amendments thereto or that
geither parent is it 1o have custody, the court may sward femporary cusiody of the child
1o another person or agency if the count finds the award of custody to the other person or
agency is in the best interests of the child. The court may make any femporary ordens for
care, support, education and visitation that it considers appropriate. Temporary custody

orders are 1o be entered in lieu of temporary orders provided for in K.S.A. 1952 Supp. 33-
1542 and 38-1543, and amendments thereto, and shall remain in effect unil there &s a final
determination undes the Kansas code for care of children. An award of remporary custody
under this paragraph shall not be a severance of parental rights nor give the court the
authority to consent to the adoption of the child. “nonparentoragency vustodianstutt

T O CIItne sy g s T T ST o U™ UIITUII Y Wil
.
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MWhen the court enters erders gwarding femporary custody of the child to en agency or a
person other than the parent, the court shall refer a lnwcrzf of the ’ra:reﬁrp 10 the
county or district attorney. The county or districi attorney shall file a petition as provided in
K.S.A. 1932 Supp. 38-1531 and amendments theretp and may requess termination of paren-
1ol righss pursuans to K 5.A. 1952 Supp. 38-1581 udamuzmm thereto. The cons of the
proceedings shall be paid from the general fund of the county. When a final determination is
made that the child is not a child in need of care, the county or district astorney shall notify
the court in writing and the court, after a hearing, shall enter appropriate cusiody erders
pursuant 10 this section. If the same judge presides over both proceedings, ihe notice is not
required_Any disposition pursuant to the Kansas code for care of children shall be binding
end shall supersede any order under this secsion.
Family Law Advisory Committee Comment

Subsection (D) now provides for pon-pareatal custody where the court finds that
neither parent is 6t to have custody, but such custody placement docs not permanently
. deprive the parents of theis parental rights mos give the court authority to conset to the
adoption of the child. The present provision makes il permissive as to whether the count
refers a transcript of the proceedings 1o the county or district sttoraey fos fusther eoasid-
ezation and likewise makes it permissive as to whether or nol the county of district attor-
ney will file proceedings 10 determine whether the child 8 in need of care or 1o fle
proceedings 1o determine parental fitness. The present provision gives the court powes 1o
tece children with a “mnn other than the parent for an indefinite period of time, possi-
ly years, withous follow-up evaluation or effon to reintergrate [sic] the child in the
parental home. This situation could leave childsen in an untepable position where they
are placed outside the custody of theis parents without being adoptable and with no
required plan for reintergration [sic] back into the home. The Committee has concluded
that the present provisios allows a finding of unfitness by the court hearing the divorce

case without appropriate and fundamental due process.
The Kansas Code for Care of Children provides the necessary and appropriate due
process safeguards (o determing the question of parental fitness. Some geaeral provi
e o gions in the Kansas Code for Children which insure fundamental fairness and due pro-
" cess of law are: (1) Provision for the county of district awtomney to proceed under the
parens patrise interests of the State. (2) Provision for the sppointment of an attomey
and guardian ad liters for the child and the appointment of an attorney for the parent o¢
guardian if indigear. (3) Provision for approprate notice to the parties, confidentiality of
ings, of evidence for the adjudicatory hearing and provision for investga-
- lion and preparation of evaluations and social reports. (4) gmvision setting forth specific
" factors for the coun 1 consider in determining whether the child is in need of caze and




factors for the court 1o consider in determining the question of parental fitness. (5) Pro-
vision for “clear and convincing” burden of proof on the part of the State.

When s child is found to be in “need of carc™ under the Kansas Code for Care of
Children, appropriate protections for the child and the parents are provided such as: (1)
Provision for evaluation and development of the needs of the child and an evaluation of
parenting skills. (2) Provision for p acinillhe child with the £uen: subject 10 tesms and
conditions, including supervision of the child and parent by the coun services officer. (3)
Provision where the court may require the child and pareat to panticipate in appropriate
programs and the court may require treatment and care necessary for the child's physical
and cmotional health.

When the child is placed with an sgency or persons other than a parent, the Kansss
Code for Care of Children provides: (1) A plan must be presenied to the court for
geintergration [sic] into the parental home within 60 days after the placcment order. (2)
Written reports of progress of the child and parents are required at least every six
months. (3) Specific cnteria are set out for consideration of pesmanent parental seves-
ance if parents fail to carry oul a reasonable plan or otherwise fail 1o assume the reason-
able duties and responsibilities of a parent.

The scd fevision makes mandatory the seferral of the divorce transeript by the
court to the county or district attorney and the institution of proccediags by the county
or district attosney to appropriately ascertain whether the “child is is need of care™. The
decision of the county or district attorney 10 request parental severance is discretionary.
The proposcd revision empowers the court hearing the divorce matier to place the chil-
dren in the temporary custody of an agency or person other than the parent if the court
finds probable cause to believe that the child is in need of care or that the Fuenu are
unfit. This temporary order is in lieu of the provisions of the Kansas Code for Care of.
Children which requires a probable cause temporary custody hearing and the temporary
placement order is in effect only until the finsl determination. The proposed revision

rovides for further orders of the district court hearing the divorce maiter if the child is
ound “pot 10 be in need of care™ and the parents are “found not to be uafit”™.

Maintenance

There are several inconsistencies in this new section on the rein-
statement of maintenance. First, it is not clear when a recipient can
request reinstatement of maintenance. One sentence states the court
has jurisdiction to Aear a motion for reinstatement upon the expiration
of previously ordered maintenance payments.'® Under this provision,
the recipient could file the motion prior to the expiration date, but the
hearing could not be scheduled until gffer the payments ended. Conse-
quently, if a recipient filed before the payments expired, there would be
no interruption in the payments if the hearing was held immediately
after the expiration of the prior order. Although this result appears to

306. Alimony originally was awarded in divorce actions because the wife had no right to prop-
erty acquired during the marriage. H. CLARK, supra note 82, § 14.1, at 420-21. However, because
both spouses now have a right to an equitable division of the marital propenty, FLAC took the
position that if the property is divided equally thereby dissolving the economic parinership. the
%'n“tics should not expect funther support arising out of the partnerhip. See supra notes 15 & 33,

his position has been criticized because it does not take into consideration the numerous mar-
riages in which little or no property has been acquired. For example, a study of divorces in San
Francisco and Los Angeles reported the average value of all marital property owned by a divore-
ing couple was 510,000 in 1979. Thirty-nine percent of the divorcing couples owned less than
$5,000 in marital property. See L. Weitzman, The Economies of Divorce: Social and Economic
Conseguences of Froperty, Alimony and Support Awards, 28 UCLA L. Rev. 1181, 1189 (1981). Asa
result, the busband’s carning potential is the only real asset in a traditional marriage where the
parties have zccumulated little property. Therefore, maintenance may be the only fair method of
compensating the parties’ joint eflorts of furthering the husband’s vocational status. It is also
unrealistic, particularly in marriages of long duration, to expect a traditional homemaker who is
pearing retirement age to “rehabilitate™ herself. /d

307. LR.C. § 71(c)2).

308. The drafters had considered a shorter period of time for Limiting maintenance, but de-
cided the coun should have the power 1o order payments that would meet the Lnternal Revenue
Code presumption. Se¢ supra notes 13 & 33.

309, See supra notes 15 & 33.

310. The perinent sentence states, “{tlhe court, upon the expiration of the siated period of
time for maintenance payments to be made, shall have jurisdiction to hear a motion by the recipi-
ent of the maintenance o reinstate the maintenance payments.” Kan. STAT. AnNN. § 60-
1630(b)(2) (Supp. 1982).
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be reasonable, two sentences later the statute says a recipient may file
subsequent motions for reinstatement a7 #he expiration of previous or-
ders, but subsequent orders reinstating maintenance cannot exceed 121
months.3!" This sentence appears to restrict the recipient from filing for
reinstatement until afzer the prior payments have ended, resulting in an
interruption of payments until the court can hear the motion and rein-
state maintenance. The FLAC members did not intend this result and
drafted the second provision only as a restriction on the power of the
court to order maintenance beyond 121 months in any subsequent mo-
tion; it was not intended to interrupt maintenance payments by not al-
lowing the recipient to file for reinstatement until after the prior order
had expired.?'? Courts should allow attorneys to file motions to rein-
state maintenance before the previous order expires, so that a hearing
date can be set immediately after payments end. This procedure will
avoid the risk of interrupting payments in those cases in which a con-
tinuation of maintenance is warranted.?!

The second inconsistency results from the statutory prohibition
against the court modifying maintenance “if it has the effect of increas-
ing or accelerating the liability for unpaid maintenance beyond what
was prescribed in the original decree.”*!4 This provision is inconsistent
with the power of the court to reinstate alimony beyond the original
decree. Clearly, the reinstatement of the maintenance after the pay-
ments in the original decree have expired docs increase “the liability of
unpaid maintenance beyond the original decree.” Although the last
sentence states “[n]othing in this paragraph shall limit the right of the
recipient” to seek reinstatement of maintenance, this provision fails to
explain how reinstatement of alimony does not have the effect of in-
creasing the payor’s obligation beyond the original decree.

One way to interpret these two contradictory provisions is to allow
the court to reinstate maintenance only if the court has reserved the
power to do so in the original decree. The court would not be increas-
ing the liability for unpaid maintenance beyond the original decree if
the original decree reserves this power.?'> This is the only interpreta-

311. The pertinent sentence states: “The recipient may file subsequent motions for reinstate-
ment of maintenance at the expiration of subsequent periods of time for maintenance payments to
be made, but po single period of reinstatement ordered by the court may exceed 121 months.” /d

312. See supra notes 15 & 33.

313. FLAC decided to change the confusing language by redrafling this section at the Septem-
ber 17, 1982 meeting. The new draft, which is Kan. H.B. 2131 (Kan. Leg. Sess. 1983), requires the
recipient to file a motion for reinstatement of maintenance prior to the expiration of the prior
order. Therefore, if the recipient does not file the motion to reinstate maintenance before the prior
order expires, the court will aor have jurisdiction to reinstate maintenance. See KAN. STAT. ANN.
§ 60-1610(b)(2) (Supp. 1982).

4. M.

315, This is the interpretation favored by the FLAC. At the Scptember 17, 1982, meeting of

FLAC; the maintenance provision was redrafled to incorporate, specifically, this interpretation.
The redrafied provition, which will be presented to the 1983 Lepislature, is as follows:

e T o

e o, P D, w30




: PRINTUR'E
ERRORSD

) Chrstensen Proof No. | Swyle SY(STYLESMWRANAST(LL  File SY1LWBN)WEN21IM(40.1) SEQ 34 Ol-Mard)

230 Washburn Law Journal [Vol. 22

tion that makes the two provisions compatible.3!6

o

A tax question also results from the 121 month limit on court or-
dered maintenance. According to Commissioner v. Lester,V if alimony
and child support are combined in one payment so the amount of ali-
mony cannot be specifically determined, the entire amount is treated as
alimony. This means the payor of alimony can claim the total sum as a
deduction and the payee must treat the payment as income. Under the
new code, the court will have to be cautious in ordering combined sup-
port payments that take advantage of the Lester holding, because the
payments must expirc after 121 months, leaving the children without
support. To avoid this result, the court should always reserve its power
to reinstate maintenance if the maintenance is, in fact, a combined
maintenance and child support payment. The reinstatements of main-
tenance would continue until the child reaches the age of majority,
thereby protecting the child while giving the payor the benefit of de-
ducting the entire payment as alimony.

Another question that is not answered in the new maintenance sec-
tion involves the timeliness of a motion to reinstate alimony. Because
the court has jurisdiction to hear reinstatement motions only after the
prior court order has expired, there are no guidelines on when a motion

Mainterance. The decree may award to either party an allowance for future support
denominated as maintenance, in an amount the courtfinds to be fair, just and equitable
under all of the circumstances. The decree may make the future payments modifiable or
terminable under circumstances prescribed in the decree. In any event, the court may
not award maintenance fos a period of time in excess of 121 months. Jf the original court
decree rescrves the power of the court to hear subsequent motions for reinstatement of main-

B _tenance, and such a motion is filed prior to the expiration of the s:ated period of time for
vt @yinTNW ——"" mainfenance paymenis, the court)skall have jurisdiction to hear a motion by the recipient of
igid) sl the maintenance to reinstate the Ina:ntenance payments. Upon motion and hearing, the
S0 ez court may reinstate the payments in whole or in part for a period of time, conditional

2 ' ie upon any modifying or lerminating circumstances prescribed by the court, but the rein-
asvwe s e WU, garement shall be Limited to a period of time not exceeding 121 months. The recipicat
. may file subsequent motions for reinstatement of mzintenance a8 prior fo the expiration
0 Sl 1 beoads of subsequent periods of time for maiptenance payments to be made, but no single pe-
S riod of reinstatement ordered by lh:;t)uﬂ may exceed 121 months. Maintenance may 53
ings Qrowr TN be in a lump sum, in periodic payments, cn a percentage of earnings or on any other
BS basis. At any time, on a hearing with reasonable notice to the party affected, the count
may modify the amounts or other conditions for the payment of any portion of the main-
tenance originally awarded that has not already become due, but no modification shall
be made without the consent of the party liable for the maintenance, if it has the effect of
increasing or accelerating the liability for the unpaid maintenance beyond what was pre-
scribed in the original decree. Nothing in this paragraph shall limit the right of the recip-
ient of the maintenance to request by motion that the court reinstate maintenance
payments at the expiration of the duration of time set for the maintenance payments by
the court.
{d (emphasis added).

316. One other problem can result if the courts do not accept this interpretation and instead,
allow recipients to request reinstatement of maintenance even though the court does not ressrve
the power to reinstate. This problem is one of retroactive application of the reinstatement provi-
sion which is supported by KAN. STAT. ANN. § 60-1618 (Supp. 1981). This section states “when
applicable, statutory references to maintenance shall be construed to include alimony granted

- prior to the effective date of this act.™ See énfra text accompanying notes 378-380,

317. 366 U.S. 299 (1961).
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to reinstate maintenance becomes stale.3'® The most effective method
of handling this issue is to apply the equitable principle of laches,
which would not allow the recipient to bring a motion to reinstate
maintenance if there has been an excessive delay in bringing the claim
and the rights of the other party have been prejudiced by the delay.31°

Effective Date as to Remarriage

—--- 334. Because the dairﬁige_h void if contracted during the ume for uppéal. unfair conse-

quences can result even under the present statute. For example, if a recently divorced man moves
to Missouri aad marries during the time for an appeal, the marviage is void unders the present
statute, even if his irst wife never appeals the judgment. Thereforc, if the man establishes sesic
dency in Missouri in good faith and then dies, the void marriage will not be recognized in Kansas
and bis second wife would not be an beir under Kansas law.

The FLAC commitice reconized this unfair result by proposing the following amendment
;:d c&:gxgcm which is presently before the 1983 Kansas Legislature as Kan. 1.B. 2131 (Kan. Leg.
8. ).
. (3) Efevaredare. Effective date ) to remarriage. -Every-decreevi-divorce siraticone

ot ., Wik IO outt -
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divorce-becomesfimak: Any marrisge mmaed by a party, within or ourside this siate,

with any other person before the a judgment of divorce becomes final shall be wutt-aad- Yririy

void, buv-any voidable until the decree of diverce becomes final. An zgreement which
waives the right of appeal jebrt i from the granting of the
divorce and which is incorporated into the decree or signed by the pariies and filed in the
‘ﬂ;a glli be effective to shorten tirat she period of ume during which the remarriage és
voidable.
= Family Law Advisory Committee Comment

e amendment to this statute would change, from void to voidable. the status of
masriages contracted before a divorce judgment mes final. The change more accu-
rately geflects (he limited nature of this prohibited marriage. Under present law, the
probibited void marriage can be challenged at any time, by any person. Consequently, if
on¢ of the panies masrics some other person before the time for appeal expires, the
masTiage can acver be tecognized as valid, even though no appeal is taken and the judg-
ment becomes sal. However, according to the amendment, the prohibited marsiage
would be voidable only during the time the judgment is not final and once 2 final judg-

_meat is eatered, the prohibited marviage would become valid and unchallengeable.

.\GV




XXV. STATUTORY REFERENCES TO MAINTENANCE

The sccond to the last section in the new code states “[w]hen appli-
cable, statutory references to maintenance shall be construed to include
alimony granted prior to the effective date of this act.”>?® This section
was added because the term “alimony” was changed to “maintenance.”
It was believed that a statute was necessary to make it clear that “ali-
mony" under the prior code is now referred to as “maintenance™ under
the new code.’”® Unfortunately, the language suggests a second mean-
ing. The statute appears to apply the new maintenance provisions rei-

parnty objects thereto because the counseling conflicts with sincerely held religious tenets
and practices to which any is adherent.
{b) Costs. The costs of the counseling shall be taxed to cither party 28 equity and
Jjustice requise.
Kax. STat. ANn. § 60-1617 (Supp. 1982).
377. Recommended Amendments, suara note 7, Proposed Statute § 60-1617, Comment, at 45.
The Committee felt that in cases where there are particularly difficult problems of
custody and visitation, the single most hopeful resolution of the problem is oot repeated
bearings on those issues, but rather the intervention of a third party behavioral scientist
for the purpose of counseling with the parties and their children. The goal is 10 improve
the refationship between the panies and their children before or after the parties’ marital
status is aliered. The Ast permits the court 1o seck the advice of professional personnel
- without the stipulation of the parties.
378, Kan StaT. Ann. § 60-1618 (Supp. 1982).
3. See aupra note 101.
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roactively to all prior orders of alimony. The statute could be
misinterpreted to mean that prior orders of alimony are subject to rein-
statement or modification under the new maintenance provision, How-
ever, this clearly was nor the intent of the legislators and the statute

should not be interpreted this way.’s® This statute is for definitional
clarification only. ”

XXVI. SEeEPARATE MAINTENANCE DEFINITION

The final section under the new divorce code’®! was added after
the legislators requested a definition of separate maintenance from the
Revisor of Statutes office.382 The new language does not define sepa-
rate maintenance, but instead creates a new ground for separate main-
tenance in Kansas — desertion for ninety days. Under the new
provision, a separate maintenance action can be brought if “a person
has a cause of action for divorce or has been deserted and the desention
has continued for 90 consecutive days.”?s3 Although Kansas law rec-
ognizes that grounds for divorce are also grounds for scparate mainte-
nance, the ninety day definition of desertion has never before been
recognized in Kansas. Kansas required the abandonment to continue
for one year before a party could bring a separate maintenance action
for desertion.3%¢

There is one other question concerning the interpretation of the
separate maintenance provision. The last sentence of the statute states
that “the court shall make provisions for the support and education of
the minor children and may award maintenance 1o either party, in the
'same manner as in an action for divorce.”?*$ The statute, however, is
silent about the power of the court to divide the property of the parties.
It is clear the legislators were merely sequesting a definition of scparate

380. See supra motes 61, 63 & 101. The FLAC members, st their December 10, 1982 meetin
recommended that the 1983 I:Eislaturc repeal the confusing language of Kax. STAT. AN, § 60-
1618 (Supp. 1982) and enact the following language: “For purposes of interpretation. the terms
alimony and maintenance are synonymous.” /d. This recommendation is Kan. H. B. 2131 (kan.
Lep. Sess. 1983).
81. The aew provision reads as follows:
When a person bas a cause of action for divorce or bas been deserted and the desertion
has contizued for 90 coasecutive days. the person, withoul petitioning for divoree. may
maiotain in the district court an sction against the person’s spouse for separate maiote-
pance. In an action for separate maintensnce, the coun smwmlte provisions for the
support and education of the minor children and may award maintenance 10 either
pany, in the same manaer as in aa sction for divorce.

Kan. STAT. AnN, § 60-1619 (Supp. 1982). )

382. “Senator Eldredge moved to amend the bill to include a definition of sepasate maunte-
pance; Senator Burke seconded the motion, and the motion earvied.” Ainuies of the Serate Com-
mittee on Judiciary | (Mar. 31, 1982—moraing session). )

The language prescated by the Revisor of Statutes office was the Nevada Separate Mainte-
gance statute NEV. REV. STAT. § 125.190 (1981). Interview with Bruce Husd. Revisos of Statutes,
stafl member, in Topeks (May 27, 1982).
ik . 383, Kan. S7at. ANN § 60-1619 (Supp. 1982).
384. See Kan. STAT. ANN. § 60-1608(a)1) (Supp. 1981).
383, Kan. STaT. ANN. §60-1619 (Supp. 1982).
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maintenance and did not intend to change the substantive law.*
Therefore, because other sections®? of the code allow the court to di-
vide the property of the partics in an action for separate maintenance,
the proper interpretation would be to recognize this power in the court.
Because the court can divide property upon request of a party even
though 7o grounds exist for the requested selief,88 it would be anoma-
lous to interpret this statute to restrict the court’s power to divide the
property when separate maintenance grounds o exist.>*



