January 31, 198.

Approved
Date

MINUTES OF THE SENATE  COMMITTEE ON _PUBLIC HEALTH AND WELFARE

The meeting was called to order by _S€nator Jan Meyers at
Chairperson

_ 10 am/ggxon _January 28 183 in room _526-S  of the Capitol.

All members were present except:

Senators Chaney and Vidricksen

Committee staff present:

Emalene Correll and Norman Furse

Conferees appearing before the committee:
Ron Todd, Assistant Commissioner of Insurance

Others present: see attached list

Ron Todd, Assistant Commissioner of Insurance presented three proposals to
be introduced by the PH&W Committee: Proposal #12 to amend a section of
the Health Care Provider Insurance Availability Act so as to allow for the
reasonable and necessary expenses incurred by the Commissioner in admini-
stering the Health Care Stabilization Fund, to be paid from the Health
Care Stabilization Fund; Proposal #13 recommending the establishment of a
State Health Care Commission to address the issue of health care costs;
and Proposal #18 amending a section of the Kansas Health Care Provider
Insurance Availability Act to place a limit of one million dollars on the
liability of the Health Care Stabilization Fund arising from any one claim.
(Attachment #1).

Senator Morris stated that he had some concerns about the bills, but
thought that they should be introduced.

Senator Morris moved that all three bills from the Insurance Commission be
introduced. Senator Ehrlich seconded the motion and it carried.

SB 32 - Secretary of SRS authorized to charge fees for screening and
evaluation of services

Senator Meyers asked for discussion and action on SB 32. There was some
discussion concerning whether it was necessary to include the definition
of adult care homes in the bill.

Senator Ehrlich moved that SB 32 be reported favorably. Senator Francisco
seconded the motion and it carried.

SB 33 ~ provision of services for protection of persons from abuse or
neglect
Senator Meyers asked for discussion and action on SB 33. There was some

discussion concerning the amendment proposed by Keith Landis, Christian
Science Committee on Publication for Kansas.

Senator Ehrlich moved that the amendment proposed by Mr. Landis be adopted.
Senator Roitz seconded the motion and it carried.

Emalene Correll, Legislative Research Department, proposed a technical
amendment to SB 33, deleting "state nursing home ombudsman' in line 90
and substituting "secretary on aging”.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page l Of ._.2_




CONTINUATION SHEET

MINUTES OF THE SENATE COMMITTEE ON __PUBLIC HEALTH AND WELFARE

room 226-S  Statehouse, at 10 am.fpxx on January 28 19.83

Senator Havden moved that this technical change be made. Senator Gordon
seconded the motion and it carried.

Senator Francisco proposed an amendment to SB 33 which would require the
posting of a notice concerning abuse and neglect in adult family homes.

Senator Francisco moved that this amendment be adopted. Senator Bogina
seconded the motion and it carried.

Senator Johnston moved that SB 33 be reported favorably, as amended.
Senator Havden seconded the motion and it carried.

The meeting was adjourned.

Page of
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EXPLANATORY MEMORANDUM FOR
LEGISLATIVE PROPOSAL NO. 12

Legislative Proposal No. 12 amends the Kansas Health Care Provider Insurance Availability
Act to maintain the financial integrity of the Health Care Stabilization Fund and to address
some administrative matters.

This proposal seeks to amend subsection (b) of K.S.A. 40-3403 of the Health Care Provider
Insurance Availability Act so as to allow for the reasonable and necessary expenses incurred
by the Commissioner in_administering the Health Care Stabilization Fund to be paid from
the Health Care Stabilization Fund. At the present time, these expenses are charged to the
Kansas Insurance Department Budget, and eventually the State General Fund. The cost of
those reasonable and necessary expenses is tentatively estimated to be approximately one
hundred thousand dollars (_$v1“O“O 000) and include the payment of approximately four salaried

personnel and the incidental expenses of filing, mailing, computer time, etc., necessary to
manage the Fund.

Subsection (c) is amended to authorize a payment by the Fund of more than three hundred
thousand dollars ($300,000) per year by the Fund when a judgment is rendered against it is so
large that ten percent (10%) of it is greater than the three hundred thousand dollars
($300,000) figure. The basis for this proposal is to assure the Fund will be able to pay
whatever judgments are rendered against it, thereby avoiding the dilemma of being unable to
pay the judgment principal and post judgment interest of a large judgment.

Legislative Proposal No. 12 seeks to amend K.S.A. 40-3404(a) and (c) to eliminate the ten
million dollars ($10,000,000) balance of the Fund and add new subsection (c) to require a
minimum annual surcharge on all health care providers.

Proposed subsection (c) will require the assessment of annual surcharges of forty-five
percent (45%) on all health care providers complying with the Health Care Provider
Instrance Availability Act Tor the first time and twenty-five percent (25%) thereafter. If
the balance of the Fund is projected to fall below ten million dollars ($10,000,000) during any
fiscal year, the Commissioner would be authorized to assess surcharges in excess of those
minimum prescribed amounts, not to exceed sixty-five percent (65%). This proposal would
provide for the gradual growth of the balance of the Fund which is essential to assure
solvency and avoid the imposition of assessment of an excessively large surcharge in any
given year. The forty-five percent (45%) surcharge figure for first time compliers is based
upon the surcharge figure imposed on health care providers at the initiation of the Act. The
twenty-five percent (25%) figure reflects a modest annual surcharge to maintain a
reasonably reliable flow of money into the Fund to help offset the increased obligations that
have arisen and will probably continue to arise as the Fund continues to mature.

Finally, this proposal seeks to delete language of K.S.A. 40-3411 to limit a primary insurance
carrier's right of settling claims under their one hundred thousand dollars ($100,000)
coverage and exposing the Fund to further liability. On occasion, plaintiffs have attempted
to settle with primary carriers in amounts less than their limits on the condition that
plaintiffs can then proceed against the Fund. Plaintiffs have argued that the language (to be
deleted) authorizes such settlement by the primary carrier. It is the Fund's position that
such a settlement violates the intent of the Kansas Health Care Provider Insurance
Availability Act which requires the primary carrier to be responsible for the first one
hundred thousand dollars ($100,000) of any claim or settlement. If plaintiffs are authorized
to settle with the primary carrier on this basis, the primary carriers will, in essence, be
providing funds to finance plaintiffs lawsuit against the Fund. This, in turn, exposes the
Fund to greater liability. Further, the language seems to remove any motive for the primary
carrier to observe its obligation to the Fund to attempt to settle the case within the primary
insurer's policy limits.

The Senate Committee on Public Health and Welfare will be requested to introduce this
proposal.
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LEGISLATIVE PROPOSAL NO. 12

AN ACT relating to insurance; health care provider insurance availability act;
limitation on primary insurer's right of settlement; limiting liability of fund;
minimum annual surcharge, removal of limitation on amount in fund; amending
K.S.A. 1982 Supp. 40-3403, 40-3404 and #0-3411 and repealing the existing
sections.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF KANSAS:

Section 1. K.S.A, 1982 Supp. #0-3403 is hereby amended to read as follows: 40-
3403. (a) For the purpose of paying damages for personal injury or death arising out of
the rendering of or the failure to render professional services by a health care
provider, self-insurer or inactive health care provider subsequent to the time that such
health care provider or self-insurer has qualified for coverage under the provisions of
this act, there is hereby established the health care stabilization fund. The fund shall
be held in trust in a segregated fund in the state treasury. The commissioner shall
administer the fund or contract for the administration of the fund with an insurance
company authorized to do business in this state.

(b) Subject to subsection (e), the fund shall be liable to pay: (1) Any amount due
from a judgment or settlement which is in excess of the basic coverage liability of all
liable resident health care providers or resident self-insurers for any such injury or
death arising out of the rendering of or the failure to render professional services
within or without this state; (2) any amount due from a judgment or settlement which
is in excess of the basic coverage liability of all liable nonresident health care
providers or nonresident self-insurers for any such injury or death arising out of the
rendering or the failure to render professional services within this state. In no event
shall the fund be obligated for claims against nonresident health care providers or
nonresident self-insurers who have not complied with this act or for claims against
nonresident health care providers or nonresident self-insurers that arose outside of this
state; (3) any amount due from a judgment or settlement against a resident inactive
health care provider for any such injury or death; (4) any amount due from a judgment
or settlement against a nonresident inactive health care provider for any injury or
death arising out of the rendering or failure to render professional services within this
state. In no event shall the fund be obligated for claims against: (A) Nonresident
inactive health care providers who have not complied with this act; or (B) nonresident
inactive health care providers for claims that arose outside of this state, unless such
health care provider was a resident health care provider or resident self-insurer at the
time such act occurred; (5) reasonable and necessary expenses for attorney's fees
incurred in defending the fund against claims; (6) any amounts expended for
reinsurance obtained to protect the best interests of the fund purchased by the
committee on surety bonds and insurance pursuant to K.S.A. 1980 Supp. 75-4401; (7)
reasonable and necessary actuarial expenses incurred in administering the act; and (8)
annually to the plan or plans, any amount assessed or assessable from insurers under
any plan or plans existing pursuant to K.S.A. 40-3413; and (9) reasonable and necessary
expenses incurred by the insurance department in the administration of the fund.

(c) All amounts for which the fund is liable pursuant to paragraphs (I}, (2), (3) or
(4) of subsection (b) of this section shall be paid promptly and in full if less than three
hundred thousand dollars ($300,000) or if three hundred thousand dollars ($300,000) or
more by installment payments of three hundred thousand dollars ($300,000) or 10% of
the amount of the judgement whichever is greater per fiscal year, the first installment
to be paid within sixty (60) days after the fund becomes liable and each subsequent
installment to be paid annually on the same date of the year the first installment was
paid, until the claim has been paid in full. Any attorney's fees payable from such
installment shall be similarly prorated.

(d) A health care provider shall be deemed to have qualified for coverage under
the fund: (1) On and after the effective date of this act if basic coverage is then in
effect; (2) subsequent to the effective date of this dct, at such time as basic coverage
becomes effective; or (3) upon qualifying as a self-insurer pursuant to K.S.A. 40-3414.

Sec. 2. K.S.A. 40-3404 is hereby amended to read as follows: #0-3404. (a) The
commissioner shall levy an annual premium surcharge on each health care provider who
has obtained basic coverage and upon each self-insurer for each fiscal year. Such
premium surcharge shall be an amount equal to a percentage of the annual premium
paid by the health care provider for the basic coverage required to be maintained as a
condition to coverage by the fund by subsection (a) of K.S.A. 40-3402. The annual
premium surcharge upon each self-insurer shall be an amount equal to a percentage of
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Legislative Proposal #12 -2- 1983

the amount such self-insurer would pay for the basic coverage as calculated in
accordance with rating procedures approved by the commissioner pursuant to K.S.A.
40-3413. The commissioner shall determine the applicable percentage, of not less than
twenty-five percent (25%) but not to exceed sixty-five percent (65%), to be used in
computing the premium surcharge in each fiscal year. Such-determinatien-shall be
based-upen-actuartal-principles-and -caleulated to-accurnuliate appreoximately ten-miHremnr
doltars-€$16,000;068) withhr a-ten yrear-period- foHowing-the effee tive- date -of- this- acts
Such premriurm surcharge -shall hot-be tess than-forty percent {40%)-o f the-annual baste
coverage- premium for-any-Hseal year-untd -the fund-acecumitlates -Hve-mither-deHars
($5;666,000)-

(b) In the case of a resident health care provider who is not a self-insurer, the
premium surcharge shall be collected in addition to the annual premium for the basic
coverage by the insurer and shall not be subject to the provisions of K.S.A. 40-252, 40-
1113 and #40-2801 et seq. The amount of the premium surcharge shall be shown
separately on the policy or an endorsement thereto and shall be specifically identified
as such. Such premium surcharge shall be due and payable by the insurer to the
commissioner within thirty (30) days after the annual premium for the basic coverage
is received by the insurer, but in the event basic coverage is in effect at the time this
act becomes effective, such surcharge shall be based upon the unearned premium until
policy expiration and annually thereafter. Within fifteen (15) days immediately
following the effective date of this act, the commissioner shall send to each insurer
information necessary for their compliance with this subsection. The certificate of
authority of any insurer who fails to comply with the provisions of this subsection shall
be suspended pursuant to K.S.A. 40-222 until such insurer shall pay the annual premium
surcharge due and payable to the commissioner. In the case of a nonresident health
care provider or a self-insurer, the premium surcharge shall be collected in the manner
prescribed in K.S.A. 40-3402.

(€3 -H- the fund- exeeeds -the- sum- of ten- i Hor-do Hars {$18;603,000) at-the end-of
-any {iscal- year after-the paynent of all claimas -and--expenses; the- commissioner -shralt
reduce- the- surcharge -in- order -to- TRaiRtain- the - fund -at afr appreximate-tevel-of-tenr
miHion detlars {$19;666,600)-

{é3 (c) Each health care provider initially complying with the basic coverage
requirement of K.S.A. 40-3402 shall be subject to a minimum annual premium
surcharge of twenty-five-percent-(25%) forty-five percent (45%), without regard to-ary
annual- premiusy sureharge -oF -fund- i ations Gortained -Hr subseetion-{a) or-tck and
this minimum surcharge shall be applicable to only the first twelve-month period such
health care provider complies with the basic coverage requirement. Thereafter, all
health care providers shall be subjected to a minimum premium surcharge twenty-iive
percent (25%) each year the balance in the health care stabilization fund equals or
exceeds ten million dollars (510,000,000). The provisions of this subsection & (C) shall
be applicable to resident, nonresident and self-insured health care providers,-and-the
miRFREAYT -Sureharge - shaH- be- applicable- 1o -enbr the- first- twelve - month- peried -sucir
health care-provider-complies-with the-basic-coverage requir-ernent.

Sec. 3. K.S.A. 40-3411 is hereby amended to read as follows: 40-3411. (a) In any
claim In which the insurer of a health care provider or inactive health care provider
covered by the fund has agreed to settle its liability on a claim against its insured or
when the self-insurer has agreed to settle liability on a claim and the claimant's
demand is in an amount in excess of such settlement, to which the commissioner does
not agree, or where the claim is against an inactive health care provider covered by
the fund who does not have liability insurance in effect which is applicable to the
claim and the claimant and commissioner cannot agree upon a settlement, an action
must be commenced by the claimant against the health care provider or inactive
health care provider in a court of appropriate jurisdiction for such damages as are
reasonable in the premises. If an action is already pending against the health care
provider or inactive health care provider, the pending action shall be conducted in all
respects as if the insurer or self-insurer had not agreed to settle.

(b) Any such action against a health care provider covered by the fund or
inactive health care provider covered by the fund who has liability insurance in effect
which is applicable to the claim shall be defended by the insurer or self-insurer in all
respects as if the insurer or self-insurer had not agreed to settle its liability. The
insurer or self-insurer shall be reimbursed from the fund for the costs of such defense
incurred after the settlement agreement was reached, including a reasonable
attorney's Iee; except-that--if-ihe-insurer-er-seH-isurer-settes -the -elaim -for--an
arRedAt -less - than -one hundred- theusand—doltars-{$ £60,000)s the- insurer-oF self-insdrer
shratl Dbe -responsible- for- atl- defense- costs -until -the dnsurer's-or -seH-insurer!s- total
corRbied paytments equat -one hundred-thousand- deHars {$1 99;006)-with-respeet to-such
CGlatny -and neither the-health care-provider; urdess such-previder-is-a- self~tpsurers -or
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Legislative Proposal #12 -3- 1983

thre- fund-shaH- be- obtigated- to-pay -the difference -between -such settlement -and -one

+rundred-thousand- dotlars-{$4668;608% The commissioner is authorized to employ
independent counsel in any such action against a health care provider or an inactive
health care provider covered by the fund.

(c) In any such action the health care provider or the inactive health care
provider against whom claim is made shall be obligated to attend hearings and trials,
as necessary, and to give evidence.

(d) The costs of the action shall be assessed against the fund if the recovery is in
excess of the amount offered by the commissioner to settle the case and against the
claimant if the recovery is less than such amount.

Sec. 4. K.S.A. 1982 Supp. 40-3403, 40-3404 and 40-3411 are hereby repealed.

Sec. 5. This act will take effect and be in force from and after its publication in
the statute book.




EXPLANATORY MEMORANDUM FOR
LEGISLATIVE PROPOSAL NO.13

Legislative Proposal No. 13 recommends the establishment of a State Health Care
Commission to address the always increasing and already critical issue of health care costs.
The commission envisioned by this proposal would not perform a regulatory function and
would have no authority to do so. The commission would, however, be required to look at
the causes of the health care cost problems in the broadest possible sense and would be
statutorily unfettered with respect to the recommendations they propose to the Governor
and the Legislature to alleviate what is an unbearable situation.

The proposal itself is relatively simple. It creates a health care commission, identifies its
charge, provides a funding mechanism for its operation and imposes a deadline for
completion of its work. But, despite this simplicity, the fact that the commission would be a
statutory creature endowed with the necessary support facilities to carry-out its mission and
given life by the Legislature with approval of the Governor gives it an authoritative
presence that no voluntary ad hoc group could have. At the same time it avoids the
inevitable controversy that would surround attempts to create some type of regulatory
mechanism without credible, Kansas oriented, findings as to whether such a mechanism
would be appropriate, how such a mechanism should be structured, some reasonable
definition of the results that might be anticipated, and a thorough exploration of
alternatives.

Health care costs have reached an intolerable magnitude. Something must be done and this
proposal represents a reasonable, positive attempt to address the subject in a way that will
generate productive results.

The Senate Public Health and Welfare Committee will be requested to introduce this
proposal.
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LEGISLATIVE PROPOSAL NO. 13

AN ACT relating to health care; establishing a state health care commission; purpose,
funding; authority.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF KANSAS:

Section 1. (@) There is hereby created an independent state health care
commission which is hereby directed to review, evaluate and develop appropriate
recommendations to address the high cost of health care in Kansas. This shall include
a study of (1) the medical necessity of health care services rendered to citizens of this
state; (2) the quality of the health care services rendered in this state; (3) the
reasonableness of the charges made for the rendering of such health care services
either individually, collectively, or both; (4) the efficacy of existing laws and
administrative implementation in providing public assurances that health care
providers licensed or certified to render professional services in Kansas are adequately
qualified and reasonably competent; (5) the need to implement statutory cost control
measures with respect to the sale and purchase of prescription drugs and the purchase
of medical equipment and supplies by health care providers or patients; and, (6) such
other elements, systems, and procedures of the Kansas health care delivery system as
the commission deems necessary.

(b) The jurisdiction and powers of the commission shall specifically include
authority to obtain any relevant information regarding the charges made and services
performed by any person engaged directly or indirectly in the delivery of health care
services in this state. The commission is also empowered to require the submission of
reports and information which among other things is or may be relevant to establishing
community guidelines designed to generate less costly delivery of adequate health care
services.

(c) The commission shall be comprised of eleven members including the
Secretary of Health and Environment, the Commissioner of Insurance, the Secretary of
Social and Rehabilitation Services and eight people appointed by the governor. Four of
the appointed members shall have no connection with the management or policies of
any health care facility or related institutions and at least two of the four shall
represent consumer interests. One member shall represent health insurers, one shall
represent both nonprofit service corporations and nonprofit hospital, medical, surgical
plans, one shall represent the state hospital association, and one shall represent the
state medical society. Of the initial appointees, two shall be appointed for four years,
two for three years, two for two years and two for one year. Thereafter, all
appointments shall be for terms of four years and no member shall be eligible for
appointment to more than two consecutive terms.

(d) The governor shall appoint a chairman and vice-chairman. Meetings shall be
held as frequently as the commission's duties require. Six members shall constitute a
quorum, but a vacancy in the commission membership does not impair its power to act.
Action of the commission shall be effective as determined by a simple majority of six
members. Members may receive compensation and reimbursement for expenses as
provided for in the commission budget. The commission may apply for, receive and
accept grants, gifts, payments and other funds, advances, appropriations, properties or
services from the United States, the State of Kansas or any other governmental body,
agency or agencies or from any other public or private corporation or person, and enter
into agreements with respect thereto including the undertaking of studies, plans,
dernonstrations or projects. The commission shall annually prepare and submit a
budget for the performance of its functions under this act to the governor for
approval. Upon approval, the commission shall equitably assess the cost of the
approved budget on health care facilities, physicians and other health care providers
licensed to render services in this state.

(e) The commission shall employ a staff, and may, irrespective of the provisions
of K.S.A. 75-3738 to 75-374% inclusive, enter into contracts with individuals or firms
to perform any and all duties prescribed by the commission incident to carrying out the
requirements of this act. The commission may appoint advisory committees composed
of interested groups including representatives of consumers, health care providers and
insurance carriers and shall coordinate its activities with other state or federal
agencies to avoid a duplication of effort.



Legislative Proposal #13 -2- 1983

Sec. 3. The commission shall annually make a report to the governor and the
legislature reviewing its activities, future programs, and recommendations for

legislation.
Sec. 4. The provisions of this act shall expire as of the date the commission
tenders its final report or December 31, 1986 whichever is later unless extended by a

specific act of the legislature.
Sec. 5. This act shall take effect and be in force from and after its publication

in the statute book.



EXPLANATORY MEMORANDUM FOR
LEGISLATIVE PROPOSAL NO. 18

Legislative Proposal No. 18 amends K.S.A. 40-3403 of the Kansas Health Care Provider
Insurance Availability Act to place a cap or limit of one million dollars on the liability of the
Health Care Stabilization Fund arising from any one claim. The purpose of this proposal is
to protect the long term solvency of the Fund by eliminating the possibility of settlements
or judgments being rendered against it in intolerable amounts. While this proposal would
have no immediate effect of saving the Fund a great deal of money because, to date, the
Fund has never paid over a million dollars in any one claim, it would avoid the catastrophic
effect of an astronomical judgment or settlement.

The Senate Committee on Public Health and Welfare will be requested to introduce this
proposal.
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LEGISLATIVE PROPOSAL NO. 18

AN ACT relating to insurance; health care provider insurance availability act;
limitation on primary insurer's right of settlement; amending K.S.A. 1982 Supp.
40-3403 and repealing the existing sections.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF KANSAS:

Section 1. K.S.A. 1982 Supp. 40-3403 is hereby amended to read as follows: 40-
3403. (a) For the purpose of paying damages for personal injury or death arising out of
the rendering of or the failure to render professional services by a health care
provider, self-insurer or inactive health care provider subsequent to the time that such
health care provider or self-insurer has qualified for coverage under the provisions of
this act, there is hereby established the health care stabilization fund. The fund shall
be held in trust in a segregated fund in the state treasury. The commissioner shall
administer the fund or contract for the administration of the fund with an insurance
company authorized to do business in this state.

(b) The fund shall be liable to pay: (1) Any amount due from a judgment or
settlement which is in excess of the basic coverage liability of all liable resident
health care providers or resident self-insurers for any such injury or death arising out
of the rendering of or the failure to render professional services within or without this
state; (2) any amount due from a judgment or settlement which is in excess of the
basic coverage liability of all liable nonresident health care providers or nonresident
self-insurers for any such injury or death arising out of the rendering or the failure to
render professional services within this state. In no event shall the fund be obligated
for claims against nonresident health care providers or nonresident self-insurers who
have not complied with this act or for claims against nonresident health care providers
or nonresident self-insurers that arose outside of this state; (3) any amount due from a
judgment or settlement against a resident inactive health care provider for any such
injury or death; (4) any amount due from a judgment or settlement against a
nonresident inactive health care provider for any injury or death arising out of the
rendering or failure to render professional services within this state. In no event shall
the fund be obligated for claims against: (A) Nonresident inactive health care
providers who have not complied with this act; or (B) nonresident inactive health care
providers for claims that arose outside of this state, unless such health care provider
was a resident health care provider or resident self-insurer at the time such act
occurred; (5) reasonable and necessary expenses for attorney's fees incurred in
defending the fund against claims; (6) any amounts expended for reinsurance obtained
to protect the best interests of the fund purchased by the committee on surety bonds
and insurance pursuant to K.S.A. 1980 Supp. 75-4401; (7) reasonable and necessary
actuarial expenses incurred in administering the act; and (8) annually to the plan or
plans, any amount assessed or assessable from insurers under any plan or plans existing
pursuant to K.S.A. 40-3413.

(c) All amounts for which the fund is liable pursuant to paragraphs (1), (2), (3) or
(4) of subsection (b) of this section shall be paid promptly and in full if less than three
hundred thousand dollars ($300,000) or if three hundred thousand dollars ($300,000) or
more by installment payments of three hundred thousand dollars ($300,000) per fiscal
year, the first installment to be paid within sixty (60) days after the fund becomes
liable and each subsequent installment to be paid annually on the same date of the year
the first installment was paid, until the claim has been paid in full. Any attorney's
fees payable from such installment shall be similarly prorated.

(d) A health care provider shall be deemed to have qualified for coverage under
the fund: (1) On and after the effective date of this act if basic coverage is then in
effect; (2) subsequent to the effective date of this act, at such time as basic coverage
becomes effective; or (3) upon qualifying as a self-insurer pursuant to K.S.A. 40-3414.

(e) In no event shall the fund be liable pursuant to paragraphs (1), (2), (3) or (4) in
an amount in_excess of one million dollars for payment of any judgment or settlement
arising under this act against any active or inactive health care provider in any one
claim.

Sec. 2. K.S.A. 1982 Supp. #0-3403 is hereby repealed.

Sec. 3. This act will take effect and be in force from and after its publication in
the statute book.
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Session of 1941

SENATE BILL No. 33

By Senator Johnston

(By Re%uest of the Social and Rehabilitation
ervices Review Commission)

1-11

AN ACT concerning the provision of services for the protection
of certain_persons from abuse or neglect; amending K.S.A.

39-140lﬂand 39-1404 and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1., K.S.A. 39-1401 is hereby amended to read as fol-
lows: 39-1401. As used in this act:

(a) “Resident” means:; - .

(1) Any resident, as defined by K.S.A. 39-923 and amend-
ments thereto; or

(2) any client cared for in an adult family home; or

) (3) any individual kept, cared for, treated, boarded or
otherwise accommodated in a medical facility, as defined by
K.S.A. 65-425 and amendments thereto, which is operated by the
state or federal government.

(b) “Adult care home” has the meaning ascribed thereto in
K.S.A. 39-923 and amendments thereto. ,

(c) “Adult family home” has the meaning ascribed thereto in
section 1 of 1983 House Bill No. 2027.

b} (d) “In need of protective services” means that a resident
is unable to perform or obtain services which are necessary to
maintain physical and mental health.

te} (e) “Services which are necessary to maintain physical
and mental health” include, but are not limited to, the provision
of medical care for physical and mental health needs, the reloca-
tion of a resident to a facility or institution able to offer such care,
assistance in personal hygiene, food, clothing, adequately heated

and ventilated shelter, protection from health and safety hazards,
1
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protection from maltreatment the result of which includes, but is
not limited to, malnutrition, deprivation of necessities or physical
punishment and transportation necessary to secure any of the
above stated needs, except that this term shall not include taking
such person into custody without consent, except as provided in
this act.

(& (f) “‘Protective services” means services provided by the
state or other governmental or private organizations or individu-
als which are necessary to prevent abuse or neglect.

) (g) “Abuse” means neglect, willful infliction of physical
or mental injury or willful deprivation by a caretaker of services

_which are necessary to maintain physical and mental health.

& (h) “Neglect” means the failure of a caretaker to maintain
reasonable care and treatment to such an extent that the resident’s
health or emotional well-being is injured.

{g) (i) “Caretaker” means a person or institution who has
assumed the responsibility for the care of the resident voluntarily,
by contract or by order of a court of competent jurisdiction.

ASec. 2. K.S.A. 39-1404 is hereby amended to read as follows:
39-1404. (a) The department of social and rehabilitation services
upon receiving a report that a resident is being, or has been,
abused or neglected, or is in a condition which is the result of
such abuse or neglect or is in need of protective services shall,
within ferty-eight (48) 48 hours of receiving such report, initiate
an investigation, including a personal visit with the resident and,
within two wecks of receiving such report, shall initiate a thor-
ough investigation and evaluation to determine the situation
relative to the condition of the resident and what action and
services, if any, are required. The evaluation shall include, but
not be limited to, a visit to the named resident and consultation
with those individuals having knowledge of the facts of the
particular case. Upon completion of the evaluation of each case,
written findings shall be prepared which shall include a finding
of whether there is or has been abuse or neglect, recommended
action and a detérmination of whether protective services are
needed. B

(b) The secretary of social and rehabilitation services shall V

ADD: Section 39-1402 as
attached and as amended to
include adult family home,

Renumber existing -
sectian 2 to be section 3.
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or physical punishment and transportation
necessary to secure any of the above stated
needs, except that this term shall not include
taking such person into custody without
consent, except as provided in this act.

(d) “Protective services” means services
provided by the state or other governmental
or private organizations or individuals
which are necessary to prevent abuse or ne-
glect.

(e) “Abuse” means neglect, willful in-
fliction of physical or mental injury or will-
ful deprivation by a caretaker of services
which are necessary to maintain physical
and mental health.

in an investigation of the case and the pro-
tection of the resident.

(c) Any other person having reasonable
cause to suspect or believe that a resident is
being or has been abused or neglected, or is
in a condition which is the result of such
abuse or neglect or is in need of protective
services may report such information to the
department of social and rehabilitation ser-

ices. , '
/Y (d) #Notice of the requirements of this act |
and the department to which a report is to be }
made under this act shall be posted in a
conspicuous place in every adult care home
i in this state. /

(f) “Neglect” means the failure of a
caretaker to maintain reasonable care and
treatment to such an extent that the resi-
dent’s health or emotional well-being is in-
jured.

(g) “Caretaker” means a person or insti-
tution who has assumed the responsibility
for the care of the resident voluntarily, by
contract or by order of a court of competent
jurisdiction.

History: L. 1980, ch. 124, § 1; July L.

e o B

39.1402, Reporting abuse or neglect of
residents df adult care homes and certain
medical eare facilities; persons -reporting;
_contents-of report: posting notice of re-
quirgments of act. (a) Any person Yicensed to
practice any branch of the healing arts, the
chief administrative officer of a medical care
facility, an adult care home administrator, a
licensed social worker, a licensed profes-
sional nurse and a licensed practical nurse,
who has reasonable cause to believe that a
resident is being or has been abused or ne-
glected, or is in a condition which is the
result of such abuse or neglect or is in need
of protective services, shall report immedi-
ately such information or cause a report of
such information to be made in any reason-
able manner to the department of social and
rehabilitation services.

(b) The report made pursuant to subsec-
tion (a) shall contain the name and address
of the person making the report and of the
caretaker caring for the resident, the name
and address of the involved resident, infor-
mation regarding the nature and extent of
the abuse, neglect or exploitation, the name
of the next of kin of the resident, if known,
and anv other information which the person
making the report believes might be helpful

History: L. 1900, ch. 124, § 2; July 14

39.1403. Immunity from liability of
persons reporting; employer prohibited
from imposing sanctions on employee mak-
ing report. (a) No person who makes any
report pursuant to this act, or who testifies in
any administrative or judicial proceeding
arising from such report shall be subject to
any civil liability on account of such report
or testimony, unless such person acted in
bad faith or with malicious purpose.

(b) No employer shall terminate the em-
ployment of, prevent or impair the practice
or occupation of or impose any other sanc-
tion on any employee solely for the reason

-that such employee made or caused to be
made a report under this act.
History: L. 1980, ch. 124, § 3; July 1.

39.1404. Duties of department of so-
cial and rehabilitation services; investiga-
tion; evaluation and written findings; state-
wide register; report and evaluation not
public record; disclosure of certain individ-
uals prohibited. (a) The department of social
and rehabilitation services upon receiving a
report that a resident is being, or has been,
abused or neglected, or is in a condition
which is the result of such abuse or neglect
or is in need of protective services shall,
within forty-eight (48) hours of receiving
such report, initiate an investigation, in-
cluding a personal visit with the resident
and, within two weeks of receiving suc
report, shall initiate a thorough investigation
and evaluation to determine the situation
relative to the condition of the resident and
what action and services, if any, are ré-
quired. The evaluation shall include, but not
be limited to, a visit to the named resident
and consultation with those individuals

26
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REPORTS OF STANDING COMM?TTEES
MR. PRESIDENT:
Your committee on Public Health and Welfare
Recommends that Senate Bill No. 32

AN ACT authorizing the secretary of social and rehabilitation
services to <charge and collect fees for the provision of
certain services.*

Be passed.

Chairperson
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On page 2, following e 63, ov inserting the following:

[t

o person shall oe considered to o2 apbpused or neglected for

th
ot

es upon spiritual means

[y

tnhe sole reason that sicn person rel

+

throuah praver alone for treatment In accordance with the tensts

Las 1Y

and oractices of & recognlzed church or resligious Jdenomination in
lizr of medical treatanent.:;

"Sec. 2o K.S.A. 3¥-1402 1s hereoy amended To read as

follows: 39-1402. (a) Any »onerson licensed to practice any
oranchh of the healing arts, the chisf administrative officer of a
lediczl care facility., 2n adult care nome auministrator, =2
licensed social worker, = licensed profsssional nurss znd a

icensed practical nurse, wno nas resascnable cause Lo oeliave

fn

that 2 resident 13 seing or nas oDsen zbussdd or nsalacted, or 1s
in a condition wnhich 1s the result of such abuse or neglect or is
im n2zed of protective services, sn=2ll reoort immecdiatsly sucn
information or cause 2 report of sucnh information to be azde in
any rsasonacls manner to tne Jdenpartment ot social ana
renavilitation services.

{(z) The report made oursuant to subszaction (&) shall

s —3 - mAd A e £
CCiicain TNhe nams ang =2dirsess o1

the person meking the recor:z andg

of the carsita¥er caring for tine resicent, the name and address of
the Involved rssidsnt, information racarding the naturs and
extant of tne acuse, neglsct or exploitation, tne name of ne



next of kin of the resident, if known, and any otner information
which the person making the report pbelieves might e helpful in
an 1investigation of the case and the prctection of the resident.

(¢c) Any other p2rson having reasonaple cause to suspcsct or
believe that a rasidgnt 135 oelng or has besn aorised or nealesctad,
or is in a condition which 1s the result of such abuse or nejlact
or 1s in need of protective sesrvices mav report such information
to the department of social and renabilitation services.

(d) Hotice of the reguiregments of this aAact and tne
department to which a report is to e made tndsr this act shall
De oosted In a consolcucus olace in every adult cars nome  and

adult family home in this state.v;

And oy renumoering subseguent sections accordinilys

On oage 3, 1In lines 9u and 91, by striking ¥stats nrursin

nome ombudsman’ and inssrting in lisu thearaof ‘Ysacretary of
aging*s In line U2, Dy inssrting before “anu® the following:s o

“3Y-14ul tne followings ¥, 39-1402%;

And the bill be nassed as amended,

Chairperson






