Approved

Date
MINUTES OF THE __HOUSE  COMMITTEE ON _FEDERAL & STATE AFAIRS
The meeting was called to order by Representative Robeiimiéw?iller at
1: 30 a.m./p.m. on February 7 19§£inromn___§g§§__oftheChpﬁoL

All members were present except:

Committee staff present:

Russ Mills, Research Department
Mary Torrence, Revisor's Office

Conferees appearing before the committee:

The meeting was called to order by Chairman Miller.

HB2791 - concerning confidentiality of certain
records relating to inmates of correc-
tional institutions.

Representative Goosen made a motion, seconded by Representative Sughrue,

to report HB2791 favorably. The motion carried.

HB2602 - Corporation code; name of incorporated
churches.

Representative Edigar made a motion, seconded by Representative Hensley, to

report HB2602 favorably as amended on line 22 by striking "and churches" and

adding "churches'" after "association"..The motion carried.

HB2391 - relating to the preservation and disposition
of public records; concerning certain county
records

Representative Henslevy made a motion, seconded by Representative Avlward,

to amend the bill according to the amendments proposed by the Kansas State

Historical Society. The motion carried. See attachment A.

Representative Barr made a motion, seconded by Representative Matlack, to

incorporate these amendments into a substitute bill. The motion carried.

SB186 -~ Exemption of windsurfers from life jacket
requirements.

Representative Barr made a motion, seconded by Representative Grotewiel, to

report SB186 favorable for passage.

Representative Roe made a substitute motion, seconded by Representative

Ott to table the bill.

There was discussion as to whether life preservers were needed when wind-

surfing.
Representative Roe withdrew his motion.

Representative Barr's motion was voted on; a division was called.
lost.

The motion

Representative Roe made a motion, seconded by Representative Murphy, to

report the bill adversely. Division. The motion lost.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of
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HB2621 - concerning employees of state agencies; relating
to information provided or offered to be provided
by such employees to a member of the legislature

Representative Hensley made a motion, seconded by Representative Matlack,
to remove HB2621 from the table. The motion carried.

Art Griggs distributed a memorandum with suggested changes. See attachment
B.

There was discussion about how these amendments would effect the employees
and whether employees should have the opportunity to speak with their legis-
lator without first going through their supervisor.

Representative Vancrum distributed some suggested amendments. See attach-
ment C.

The Chairman asked Ms. Klaseth and Mr. Griggs if they could be available
on Wednesday to answer gquestions.

Representative Ott made a motion, seconded by Representative Vancrum to
approve the minutes of the February 6 meeting. The motion carried.

The meeting was adjourned.



Seasion of 1983

~ HOUSE BILL No. 2391
: By Representatives Matlack, Baker, Cribbs, Fostet. Francisco.

Helgerson. Jarchow, Luzzati, K. oOtt, Spamol Darrel Webb and
er

29

0019 AN ACT relating to the preservation and dlsposxtxon of public
0020 records; concerning certa records; amending K.S.A.
0021 45-402, 45-404, 45-405,45-406, 46=887, 45 '@ 2 and
0022  repealing the existing sections and also repealing K.S.A. #&

“0023 386, 19-254, 19-255, 19-256, 19-325, 19-326 and 19-327.
19-257, 1a-2

Be it enacted by the Legzslature of the State of Kansas
~ Section 1. K.S.A. 45—402 is hereby amended to tead as fol-
lows: 45-402. As hsed in this act:

(a) *“State agency” means any department. board commis-
sion, or authority of the executive branch of state government.
- (b) “Local agency” means any department board, commis-
sion, officer or authority of a eounty; cxty,,townshxp, school
-~ district or other tax—supported govemment : ‘ubdx 'sxou of the
- state.

(c) “Board™ ‘means the state records board tabhshed pursu-
4 ant to K.S.A. 75-3502. k
~7(d) “Government records” mean cuments,
~reports, maps, drawings, charts, xndexes, _plans, memoranda,

sound recordings, microfilms, photographic records and other

data, information or documentary material, regardless of physical
form or characteristics, storage mediaor comixtxon of use, made or
received by an agency in pursuance of law or in connection with
- the transaction of official business or beanng upon the official
activities and functions of any governmental agency. Published
material acquired and preserved solely for reference purposes,
0044 extra copies of documents preserved only for convenience of
reference and stocks of publications, blank forms and duplicated
documents are not included within the definition of government
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~ {e) *“Noncurrent government records” means all government
records which no longer are necessary for the handling of ordi-

nary official public business by the agency and which are not

" required by law to be retained in the immediate custody of the

agency for a longer period of time.

(f) “Government records with enduring valee” means all
government records which merit preservation for historical, legal,
fiscal or administrative reasons, or for research purposes.

(g) “Retention and disposition schedules” means lists of
series of government records, prepared pursuant to K.S.A. 45404
and subsections (c) and (d) of K.S.A. 46468, specifying which
series of records have enduring value, authorizing disposition of

certain other series of records, and indicating how long certain

series of records should be retained before disposition of them.
Sec. 2. K.S.A. 45-404 is hereby amended to read as follows:
45-404. The state records board shall:

_(a) Approve or modify retention and disposition schedules
and records manuals prepared pursuant to subsections (c) and (d)
of K.S.A. 45-406, and amendments thereto. Once approved by the
board the retention and disposition schedules for state agencies
and-ecunsies shall be filed with the revisor of statutes. Without
further action by the board, noncurrent records of state agencies
gnd-eommties scheduled for disposition may be disposed of as
provided in the schedules and noncurrent records scheduled for
retention may be transferred to the state archives, subject to

approval by the state archivist and in accordance with procedures -

to be established by the state archivist.

(b) Pass upon any proposed revisions in the retention and
disposition schedules and upon requests for authority to dispose
of records of state agencies or counties not listed in the schedules.
No records of state agencies or counties shall be disposed of
before the retention periods designated in the schedules have
elapsed without the approval of the board. No state agency or
county shall be required to destroy records which it chooses to
retain, even though the retention and disposition schedules au-
thorize their destruction. The retention and disposition schedules
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0034
0083
0086

all e_)(Cg,P’+ c,ouA'He.ss )
for local agenciesvshall be recommendations and shall not alter or _S
replace cusrent statutes authorizing or restricting the disposition
of government records by local agencies.

0087 (¢ ) fe¥ Pass upon recommendations by the state arc}uvxs! for

transfer to the state archives of any noncurrent government rec- o
ords with enduring value which are held by a state agency orw +i~
sountyopposing such a transfer. When the state archivist makes [ ¢

~'O
such a recommendation, the state agency -oseouniy-opposing the 5 .
transfer shall defend before the board its reasons for wanting to e
retain the records in its custody, and the board shall determine 1}—

’”

whether the transfer shall occur.

0095 Q{)?(:d{ Approve or modify recommended microphotographic

0035
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0111
0112
0113

0115
0116
0117
0118
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0120

standards prepared by the state archivist and pass upon requests -
for authority to dispose of original government records of state g;
agencies end counties following reproduction on film, as pro- | %+
vided in K.S.A. 45412 | ~ 5’
Sec. 3. K.S.A. 435403 is hereby amended to read as follows: o
45-405. {a) The state historical society shall serve as the official
state archives and shall assist stete end locel gosemementa b
cies in the preservation of government secords thh enduring )
value. .
(b) Any stete e# leee} govemmental agency may transfertothe 7
state archives any noncurrent government records accepted by 5 -
the state archivist and all state agencies end couaties shall ~
transfer to the state archives any noncurrent government recoras
when directed to do so by the state records board. With the
approval of the state archivist, noncurrent legislative and judicial
records also may be-deposited in the state archives for preserva- £
tion.

(c¢) The secretary of state shall not be prevented by subseetion o

(D) of $-5-A 74-7240 or by K.S.A. 75402 or 75408 from deposit-

ing in the state archives any noncurrent govemment records

accepted by the state archivist. N
(d) The provisions of this act shall not prohibit discarding or .

otherwise disposing of extraneous, worsthless or duplicate mate-

rial found in government records when processed by the state

archives staff. Any records placed in the state archxves may be
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o121 disposed of in any manner approved by the board and the state
0122 archivist upon a determination that such records no longer have
0123 enduring value.

0124 Sec. 4. K.S.A. 45-406 is hereby amended to read as follows:
0125 45-406. Under the supervision of the secretary of the state histor-
0126 ical society, the state archivist shall: ,

0127 (a) Seek, negotiate for, acquire and receive noncurrent gov-
0128 ernment records with enduring value from agencies and branches
0129 of state government,-eseméies-and from local agencies.

0130  (b) Properly arrange, store, preserve and make accessible to
0131 the public the records in the state archives, in accordance with
0132 appropriate archival procedures and in accordance with the pro-
0133 visions of K.S.A. 45-407. Provide advice and assistance to state, ) N " ‘ . -
0134 couaty and local agencies and to branches of state government Omit “couaT i€ amend ment To sV hsection
0135 with regard to proper arrangement, storage, preservation and
0136 accessibility of the government records with enduring value
0137 remaining in their custody. ‘
0138 (c) Advise and assist state agencies gad-éounties in the prepa- T Omit Taad counties “ £ amend meats To S vbsecty,
0139 ration of retention and disposition schedules for government - (5) of K.S.A., ¥5-9402 and svbsection (d) of
0140 records. » ;e

0141 (d) Prepare, publish and distribute to the appropriate public I<.S.A. 45~ F06 are eliminated.
0142 officers and to other interested persons records manuals contain-

0143 ing retention and disposition schedules for government records ,

0144 of local agencies.othes—than—couniics. Recommendations for g Omi+ Y other <+than covat: zs
0145 proper arrangement, storage and preservation of records with

0146 enduring value and an analysis of state and federal legislation

0147 relevant to government records in Kansas also shall be included

0148 in these records manuals. Appropriate public officers of the state

0149 and its governmental subdivisions shall be consulted during the

0150 preparation of the records manuals. '

Omlf \‘COVA+;QS ” 1"'\6 o‘maf\i rf\e.f\+ +D SVLSQQ+;OA
(L\ Q{ K,S'A. FS-t02 Q,‘;m'ﬂq+q4,

(8) of K.s.A. +5-402 elimisated.

144

0151 (e) Review the contents of the records manuals annually and
0152 distribute any revisions which are made to the appropriate public
0153 officers. The contents of the records manuals and subsequent .

0154 revisions shall be approved by the state records board.

0155  (f) Assist in preparing and making available to the public
0156 comprehensive inventories containing general information about
0157 the nature, scope, contents and location of government records of
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the agencies and branches of state government,-esunties and of
local agencies in Kansas.

(g) Prepare or permit the preparation of copies of government
records deposited in the state archives, as required by current
statutes, unless public access to the records is restricted as pro-
vided in K.S.A. 45406 45-407, and~amendments—therets. When
certified by the state archivist such copies shall have all the force
and effect as if made by the officer originally in custody of them.
Reasonable fees may be charged for preparation of such copies.
The state archivist shall not allow copies to be made by methods
which might damage the original records.

(h) Exercise such other duties and functions as the secretary
of the state historical society may direct or as may be provided by
law. ‘

Sec. 5. K.S.A. 45-407 is hereby amended to read as follows:
45-407. (a) All government records deposited subsequent to
adoption of this act in the state archives shall remain subject to
any current state or federal statutes, or administrative regulations
authorized by statute, which require public access or restrict

public access to the records while retained by the state, couady or ——o- Omi+t
. (A) e{ ](.S.l}, +$“4‘0’2 Q};m ;na*}—eé. .

local agency or the branch of state government making the de-
posit. The state, sesndy or local agency or the branch of state
government making the deposit may require continued applica-
tion to government records deposited in the state archives of any
discretionary restrictions on public access which are authorized
by statute or by administrative regulations authorized by statute,
if such requirements are specified at the time of the deposit. No
fees shall be charged for the examination of government records
held by the state archives.

(b) Any discretionary restrictions placed on public access to
government records deposited in the state archives shall be en-
forced for periods designated at the time of the deposit which
shall not exceed, and preferably will be much less than, 70 years
after creation of the records.

(c) The state archivist, or representatives of the state archivist
may examine records deposited in the state archives to which
public access is restricted by statute or by administrative regula-
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tions authorized by statute, to the extent necessary to properly
arrange, store and preserve them and provide proper public
access.

(d) Statutes or administrative regulations authorized by stat-
ute restricting public access to certain types of records shall not
prohibit the state archivist or authorized representatives of the
state archivist from examining any government records held by a
state, owaty or local agency in order to prepare comprehensive
inventories containing general information about the nature,
scope, contents and location of each record series, or in order to
assist in properly arranging, storing and preserving government
records with enduring value. No confidential information found
in such restricted government records shall be revealed to any
person by the state archivist or by representatives of the state
archivist. Violation of this subsection shall be punishable as a
class B misdemeanor.

Sec. 6. K.S.A. 45-408 is hereby amended to read as follows:
45-408. Each agency of state government aad-county shall:

(a) Obtain authority from the state records board before dis-
posing of any government record, unless the disposition is au-
thorized by statute or in the retention and disposition schedules,
or unless the record is being deposited in the state archives;
obtain authority from the board before disposing of any govern-
ment record prior to termination of the minimum retention period
listed in the retention and disposition schedules.

(b) Provide storage conditions for all government records
with enduring value which are not seriously adverse to their
preservation and which will not prevent providing proper public
access to the records; adopt reasonable security measures to
protect government records from theft or damage.

(c) Cooperate with efforts by the state archivist or representa-
tives of the state archivist to inspect records and the conditions in
which they are stored, to prepare comprehensive inventories of
government records, to microfilm noncurrent records with en-
during value and to improve the arrangement, storage and physi-
cal condition of noncurrent government records with enduring|
value in accordance with appropriate archival techniques. State

} Om'i+ .‘COUA+1 ” ;';C QMen(l MQ/\+ +0 S v L’:SQCjL;OfS
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agencies ard-counties shall not be required to provide funds or
staff time for these purposes, but they shall give careful consid-
eration to requests and recommendations made by the state ar-
chivist.

(d) Comply with rules and regulations, standards and pro-
cedures adopted by the state records board and the state archivist
pursuant to the provisions of this act. ‘

Sec. 7. K.S.A. 45-412 is hereby amended to read as follows:
45-412. (a) The state archivist shall prepare recommendations, to
be approved by the state records board, based on the current
standards of the federal government and the American national
standards institute, for the quality of film, proper arrangement of
materials, suitable filming techniques and equipment, quality of
photographic images, film processing results, and film storage
conditions which should be achieved or utilized by state, cewnty
and local agencies in making microphotographic copies of gov-
ernment records with enduring value pursuant to K.S.A. 12-122,
19-250 or ¥5-3506. Whenever microphotographic copies of rec-
ords with enduring value fail to meet the standards recommended
by the state archivist and approved by the state records board, the
state archivist shall urge state, cessséy and local agencies to retain
the original records.

(b) Whenever photographs, mxcrophotographs or other repro-
ductions on film have been prepared pursuant to K.S.A. 75-3506
and have been placed in conveniently accessible files and provi-
sions made for preserving, examining and using the same, and
when a negative copy of the film has been deposited in a secure
place where it will not be subject to use except in making
additional positive copies, any state agency, with the approval of
the state records board or as authorized by the retention and
disposition schedules, may cause the original records from which
the photographs, microphotographs or other reproductions on
film have been made, or any part thereof, to be destroyed. Such
records shall not be destroyed and shall be retained by the agency
or transferred to the state archives or temporarily to another
suitable place designated by the board, if the board judges such
materials to have enduring value in their original form.
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(c) Whenever photographs, microphotographs or other repro-
ductions on film have been prepared as provided in K.S.A. 12-122
or 18-250 and have been placed in conveniently accessible files
and provisions made for preserving, examining and using the
same, and when a negative copy of the film has been deposited in
a secure place where it will not be subject to use except in making
additional positive copies, a county-e«local agency may retain the
original records in its custody at any suitable location, may
deposit them in collections established pursuant to K.S.A. 12-
1658 and 12-1660 or K.S.A. 19-2648 and 19-2649, or may dispose
of the original records as provided in the retention and disposi-
tion schedules. If there are no relevant provisions in the retention
and disposition schedules, the original records shall be offered to
the state historical society prior to other disposition of them.

(d) The state historical society may prepare and deposit in the
state archives a microfilm or other copy of any noncurrent gov-
ernment record which is retained by a state, esusdy or local
agency, unless public access to the record is restricted by statute
or by administrative regulation authorized by statute. |, 4 5g

Sec. 8. K.S.A.¥8=880, 19-254, 19-255, 19- 706"19 325 18-326,
19-327, 45-402, 45-404, 45-403, ‘45406, 4&4@#—43'468 +5-
<42 are hereby repealed.

Sec. 9. This act shall take effect and be in force from and after
its publication in the statute book.

1 Restore “or J9-25¢ ”

1 Oemit “covaty oc” i f amead ment o svbseetron
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WHISTLEBLOWERS' PROTECTION ACT
Act 469, 1980, p —; efl March 31, 1981.

ACT to provide protection to employees who report a violation
Mzr cuspectid viola‘:ion of state, local, or federal law; to provide
protection to employees who participate in hearings, investiga-
tions, legislative inquiries, or court actions; and to prescribe reme-
dies and penalties.

The People of the State of Michigan enact:

17.428(1) Definitions.] Szc. 1. As used in this act:

?a) "E:;ﬁgyee" means a Jzeuon who performs a service for wages
or other remuneer:tiﬁn uln er a e?n‘;ract of rt:not;‘e.e:l::ten o; olt"a‘!e.
express or implied. Employee includes 3 pe oyed
lt?w or, politfcal subdivision of the sta state :h-i.ﬂu{ elvil

® “Employer” means a person who has 1 or more employees.
Employer ir‘x,cl\’;des ;n agent of an employer and the state or a politi-
cal subdivision of the state. . .

© "5::“- means an individual, sole proprietorship, partner-
ship, corporation, association, or any other legal entity.

(g) *Public body" means all of the following:

(i) A state ofticer, employee, agency, department, division, bu-
reau, board, commission, council, authority, or other body in the
executive branch of state government.

(ii) An agency, board, commission, council, member, or employee
of the legislative branch of state government. )

(iii) A county, city, township, village, intercounty, intercity, or
regional governing bod , & council, school district, special district, or
municipngl corporation, or a board, department, commission, council,
agency, or any member or employee thereof.

(iv) Any other bodalwhich 18 created bK state or local authority
or which is primarily funded by or through state or local authority,
or any member or employee of that body.

(v) A law enforcement agency or any member or employee of a
law enforcement agency.

(vi) The judiciary and any member or employee of the judiciary.
(MCL § 15.361.)

d ’ct 17.428(2} rt of vsiollgon A:' hwl; proh‘i‘:::m

uct on of employer.] Src. 2. employer ¢

[ ) or othcr-)I- discriminate against an employee
the employee's compensation. tarmssconditions, location,

'wwﬂ?‘ of e%t because the employee, or & parediFfict-

inﬁ:n behalf of thé €mployee, reports or is ugout to ; suBally

or in writing, a violation or a suspected violation of a law or -

tion or rule legatzd pursuant to law of this state, a pohltical

subdivision of this state, or the United States to a public body, unless

the employee knows that the report is false, or because an em

is requested by a ld'b bg.yt to tﬁgﬂici te in mﬁlncv:_stigm%ri:
or ublic , Or a court action.

£15.362) auiny v P y e

A §17.428(3) civil action, alleged violation.] Skc. 3. (1)
i ay bring a civil

: actual damages, or
of this act. ccurrence of the alleged violation

mmencement of action, county.]

pursuant to subsection (1) may be brought in the circuit court

for the county where the al] iolati
eged
where the complainant resideﬁeorvégl:tc.:t?ng;curmd' the county

(2) An action commenced

a b i,
hgamst whom the civil complaint is filed resides or has ¢ [his or <

{)]a &ﬁgcip%l ;;ihice of business.
es, definition. i
ages': means damages for i(n%')ur?'so:sled P
of this act, including reasonable attorney fees.
) :f);’:?.“’f show_lng.] (4) An employee shall show by clear
And c incing evidence that ¢ [he or she] or a person acting o
[his or her] behalf was about to report, verbally or in v.grit?

ng, a violation or a sys cted violatj
a politi il 4 olation of a law of this state. .
pu‘t))lic ll)coadly.subdxv:.\non of this state, or the United States tohu'

(MCL § 15.363.)

ection (1), “dam-

038 caused by each violation
[

A‘“’Q(‘kMQU( /



#317.428(4) Judgment order, contents; award.] Src. 4.
" tin an action brought pursuant ta

this Mﬂfho court iate, r¥iNStAte-
mm the employee, considers appropria ¥

the payment of back"wages,

ment of fringe benefits and seniority rights, actual d.u:ﬁu, or any
aw.

combination of these remedies. A court may also

the com-

plainant all or a portion of the costs of litigation, including reason-
able attorney fees and witness fees, if the court determines that the

award is appropriate. (MCL §15.364.)

§ 17.428(5) Civil fine, dis ition.] Skc. 5. (1)
:%gghtu this act shall be lin_bgof‘

or a civil fine of not more than

(2) A civil fine which is ordered pursuant to this act shall be
submitted to the state treasurer for deposit in the general fund.

(MCL § 18.365.)

§ 17.428(6) Construction of act, ecollective bargaining
agreement; disclosures affecting confidentiality of communica-
tions.] SEC. 6. This act shall not be construed to diminish or
impair the rights of a person under any collective bargaining
agreement[, nor to permit disclosures which would diminish or
impair the rights of any person to the continued protection of

§ 17.428(7) Construction of act, com nsation for partic-
lpatiol! In investigation.] Sec. 7. This act ':l?all not be construed
to require an employer to compensate an employee for participation
In an investigation, hearing or inqui heﬁl y a public body in
accordance with section 2 of this act. (MCL § 15.367.)

§ 17.428(8) Posting notices, frotoctlom and obligations
of act) Sec. 8. An employer shall pest notices and use other
appropriate means to keep his or her employees informed of their
protections and obligations under this act. (MCL § 15.368.)

§ 17.428(9) Short title.] Skc. 9. This act shall be known

:xig 3!283; be cited as “the whistleblowers' protection act”. (MCL

s

A Vc»f‘{'\ol\) G‘Q‘ a sim|{ [CU‘ law
) com State, o Tadiawa
4-15-10-4 Protection of employees reporting
violations of state or federal
laws, etc.
Sec. 4. (a) Any employee may  report in
writing the existence of:
(1) a violation of state or federal laws;
(2) a violation of state or federal agency
regulations; or
(3) the misuse of public resources;
first to a supervisor or appointing authority and
then, if no good faith effort is made to correct
the problem within a reasonable time, to any

person, agencey, or organization without fear of
reprisal,




Session of 1984

HOUSE BILL No. 2621
By Special Committee on Efficiency in State Government
Re Proposal No. 19
12-19

0018 AN ACT concerning employees of state agencies; relating to
0019  information provided or offered to be provided by such em-
0020 ployees to a member of the legislature, a legislative commit-
0021  tee, an administrative hearing or a court of law; granting
0022  certain powers to and imposing certain duties upon the state
0023  civil service board; providing for forfeiture of office for certain
0024  actions.

0025 Be it enacted by the Legislature of the State of Kansas:

0026 Section 1. (a) No supervisor or appointing authority of any

0027 state agency shall prohibit employees of such agency, whether in

0028 the classified or unclassified service under the Kansas civil

0029 service act, from discussing the operations of the agency, either
0030 specifically or generally, thh any member of the legislature.

Attachment B

(1) This subsection (a) shall not be construed as
precluding supervisors or appointing authorities from
requesting that they be informed by employees as to
(A) legislative requests for information; or (B) the
substance of information or testimony made, or to be
made, by an employee to legislators or legislative staff.

(2) Notwithstanding clause (1) above, any employee may
report in writing the existence of:

(A) A violation of state or federal laws;

(B) A violation of state or federal agency regulations; or

(C) The misuse of public resources;
first to a supervisor or appointing authority and then, if
no good faith effort is made to correct the problem within a
reasonable time, to any person, agency, or organization.

(b) This act shall not be construed as: (1) Permitting an
employee to leave the employee's assumed work areas during
normal work hours without following applicable regulations
and policies pertaining to leaves; (2) Authorizing an
employee to represent the employee's personal opinions as
the opinions of a state agency; or (3) Precluding
disciplinary action of an employee who discloses information:
(A) which the employee knows to be false or which the employe
discloses with disregard for the truth or falsity thereof;
(B) that is exempt from required disclosure under the open
records act; or (C) which is confidential under any other
provision of law.

Each state agency shall prominently post a copy of this
act in locations where it can reasonably be expected to come
to the attention of all employees of the agency.

0040 dmt—er—mdneet—fonn—of-d;senplmoﬂany dismissal, demotion,
0041 transfer, reassignment, suspension, seprimand,-admonishment,

0042 warning-of-pessible-dismissal-reduction-in—force;reduction—in-
0043 mnk—-reduehea—m—sm or thhholdmg of work s-lml-l«net—be

Any classified employee with permanent status may appeal
to the state civil service board whenever such employee
alleges that disciplinary action was unreasonably taken
against such employee as a result of discussing the opera-
tions of the employee's agency with any member of the
legislature, in any court of law or administrative hearing.
Such appeal shall be filed within 30 days of the alleged
disciplinary action. As used in this subsection (c),
"disciplinary action' means




(d) Procedures governing appeals to the civil service

4 board pursuant to this section shall be in accordance with

K.S.A. 1983 Supp. 75-2949, subsections (f) and (g) an
75-29294 to 75-2929g, inclusive.

(e) In cases where the civil service board finds that
disciplinary action taken was unreasonable, the board shall
modify or reverse the agency's action and order such relief
for the employee as the board deems appropriate. The board
shall inform the appointing authority of any supervisor
that the board has found acted unreasonably in order that
the appointing authority may take appropriate disciplinary
action against the supervisor. In cases where the board
finds that an appointing authority acted unreasonably,
the board shall inform the governor and attorney general

thereof for appropriate action.

0083 sppesied-by-any-party-pursusat-to-lawr
0064 Sec. 2. This act shall take effect and be in force from and
0063 after its publication in the statute book.



Attachment C

K.S.A. 1983 Supp. 75-2929d to 75-2929g, inclusive

75.2929d. Same; hearing of appeals;
subpoenas; oaths and testimony; witness
fees; rules of evidence. (a) The state civil
service board shall hear appeals taken to it
pursuant to K.S.A. 1982 Supp. 75-2940, 75-
2949 and 75-3747, or any amendments
thereto, concerning demotion, dismissal or
suspension of a permanent employee in the
classified servi¢e, or concerning refusal to
examine an applicant or to certify a person
as eligible for a job>elass.

(b) When an appeal is taken to the
board, the board shall establish a time and a
place for the hearing which shall be held
within 45 days after receipt of request for
the appeal. The board shaﬁ notify the per-
son bringing the appeal and the appointing
authority or other person whose action is

being reviewed of the time and the place of

the hearing, within 14 days prior to such
hearing, by certified mail, return receipt
requested. Each party at the hearing shall
have the right to be heard, to be represented
by a person of the party’s own choice, to
present evidence and to cross examine wit-
nesses.

(¢) The board, or the director of person-
nel services when authorized by majority
vote of the board, may take deposition of
witnesses or may issue subpoenas to com-
pel the attendance of witnesses at such
place as may be designated in this state and
to compel the production of books and
papers pertinent to any inquiry or investi-
gation aunthorized by this act. Subpoenas
shall also be issued at the request of the
parties to the proceedings other than the
board and the director. The board or any
member thereof, or the director when au-
thorized by the board, may administer oaths
and take testimony. The board or the direc-
tor may examine such public records as may
he required in relation to any matter which
the board has authority to investigate. All
officers and other persons shall attend and
testify when required to do so by the board,
or by the director when authorized by the
hoard,

(d) In case of the refusal of any person to
comply with any subpoena issued under
this section or to testify to any matter re-
garding which the person may be lawfully

interrogated, the district court of any
county, on application of any one of the
members of the board, or on application of
the director when authorized by the board,
may issue an order requiring such person to
comply with the subpoena and to testify,
and any failure to obey the order of the court
may be punished by J’ne court as a contempt
thereof. Unless incapacitated, the person
lacing a claim or defending a privilege
Eefore the board shall appear in person and
may not be excused from answering ques-
tions and supplying information, except in
accordance with such person’s constitu-
tional rights and lawful privileges.

(e) Each person not in the classitied or
unclassified service who appears before the
board or the director by order shall receive
for such person’s attendance the fees and
mileage provided for witnesses in civil ac-
tions in the district court, which fees and
mileage shall be audited and paid by the
state upon presentation of proper vouchers.
Witnesses subpoenaed at the request of
parties other than the board or the director
shall be entitled to compensation from the
state for attendance or travel only if the
board certifies that the testimony of such
witnesses was relevant and material to the
matter investigated.

() The board and the director, in con-
ducting hearings and investigations in ac-
cordance with the provisions of this act,
shall not be bound by the technical rules of
evidence,

History: L. 1978, ch. 332, § 21; L. 1981,
ch. 334, § 1; July 1.

Law Review and Bar Joumal References:

"Rethinking  Kansas  Administrative Procedure,”

Marilyn V. Ainsworth and Siduey A, Shapiro, 28 K.L.R.
419, 435 (1980).

CASE ANNOTATIONS
L. Act provides complete procedure for administra-
tive review; administrative remedy must be exhausted
before resort to courts. Pecenka v. Alquest, 232 K, 97,
99, 652 P.2d 6749 (1982),

73-2929e. Same; decision on appeal;
final orders of board; application for re-
hearing. (a) The state civil service board
within thirty (30) days after hearing and
consideration of the evidence shall affirm,
modify or reverse a case on its merits and
order any other action it deems appropriate,

(b) All final orders of the board shall be in
writing signed by the chairperson or secre-
tary, shall state the findings of the board and
reason for the order and shall be binding
upon the parties thirty (30) days after issued -
unless a rehearing is requested under sub-
section (c). Any member of the board may
submit a minority or supplemental report
which shall be filed as a matter of reference.
All final orders of the board shall be perma-
nently filed by the secretary and copies
thereof shall be mailed to the person who
brought the appeal and to the appointing
authority or other person who was a party to
the appeal by certified mail, return receipt
requested.

(c) Within ten (10) days after the date of
the board’s final order, any party aggrieved
by the final order of the board may apply for
a rehearing in respect to any matter deter-
mined therein. Within ten (10) days of the
date of filing of an application for rehearing,
the application shall be granted or denied or
continued, but any such continuance shall
not exceed thirty (30) days from the date of
the order of continuance. If the rehearing is
not granted or continued within such ten-

_ day period it shall be taken as denied. If a

—-p -



K.S.A., 1983 Supp. 75-2929d to 75-2929g, inclusive (cont'd.)

rehearing is granted, the matter shall be
determined by the board within thirty (30)
days after the rehearing is granted and the
rehearing shall be conducted de novo. No
appeal:shall be taken from any final deci-
sion of the board by any party unless such
party has made application for a rehearing
as provided by this section. An application
for rehearing shall set forth specifically the
ground or grounds on which the applicant
considers all or any portion of the final order
or decision to be unlawful or unreasonable.
In any subsequent appeal or proceeding in
any court, no party shall urge or rely upon
any ground not set forth in the application
for a rehearing. A decision made after a
rehearing which abrogates, changes or
modifies the original decision, shall have
the same force and effect as the original
decision.

History: L. 1978, ch. 332, § 22; July 1.
Law Review and Bar Journal References:

“Rethinking Kansas Administrative Procedure,”
Marilyn V. Ainsworth and Sidney A, Shapiro, 28 K.L.R.
419, 435 (1980).

CASE ANNOTATIONS

1. Act provides complete procedure for administra-
tive review; administrative remedy must be exhausted
befare resort to courts, Pecenka v. Alquest, 232 K. 97,
99, 652 P.2d 678 (1982).

78.29298f. Same; appointment and
powers of hearing examiner; record, finding

and recommendations of hearing examine!’;
consideration by board. (a) The state civil
service board may designate or appoint a
hearing examiner to make investigations
and conduct hearings that may be con-
ducted by the board under the Kansas civil
service act. The order appointing a hearing
examiner shall be made in writing and shall
be filed in the proceedings of the case. Such
investigations and hearings shall be made
and conducted as and in the manner and at
the place directed by the board. The hear-
ing examiner shall have the same powers in
conducting an investigation and a hearing
as those which the board may exercise, and
the applicable provisions of law concerning
the conduct of investigations and hearings
by the board shall apply to the conduct of
investigations and hearings by the hearing
examiner. The hearing examiner may pro-
vide for a record to be made of any hearing
which he or she conducts. The hearing ex-
aminer shall report his or her findings and
recommendations to the board.

(b) The board may consider the evidence
and record introduced before or made by
the hearing examiner or if it so desires the
board may hear additional evidence and
hold further hearings. The final order of the
board shall have the same force and effect as
though the entire hearing had been held
before the board. After a matter has been so
heard and a final order of the board issued,
any party may file an application for re-
hearing as provided by K.S.A. 1978 Supp.
75-2949b.

History: L. 1978, ch. 332, § 23; July 1

75-2929¢g¢. Same; rules and regulations
adopted by secretary of administration. The
secretary of administration, upon recom-
mendation of the director of personnel ser-

- vices and the board, shall adopt rules and

regulations as provided in K.S.A. 75-3706 to
carry out the provisions of K.S.A. 1978
Supp. 75-2929d to 75-2929¢, inclusive, and
75-2949a to 75-2949c, inclusive.

History: L. 1978, ch. 332, § 24; July 1.

K.S.A. 1983 Supp. 75-2949, subsections (f), (g)

() Any permanent employee finally dis- .
missed, demoted or suspended, may re-
quest in writing within 30 calendar days
after the effective date of the dismissal, de-
motion or suspension, a hearing from the
state civil service board to determine the
reasonableness of such action, and the
board shall grant thé employee a hearing
within 45 calendar days after receipt of such
request. At the hearing the burden of proof
shall be upon the employee to establish that
the appointing authority did not act reason-
ably in taking such action.

(2) No employee shall be disciplined or
discriminated against in any way because of
the employee’s proper use of the appeal
procedure.
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MEMORANDUM
House Federal and State Affairs Committee
Arthur H, Grigg?dﬁéfief Attorney
February 7, 1984

House Bill 2621 and Related Issue

This memorandum provides information relative to:

l. Current remedies available to employees when
their constitutional rights of free speech are impaired;

2. Broader approach to legislation protecting
"whistleblowers";: and

3. Specific language changes to House Bill 2621.

I. Current Remedies and Related Case Law

Our Kansas Constitution, in pertinent part, pro-
vides as follows:

« o« « all persons may freely speak,
write or publish their sentiments on
all subjects, being responsible for
the abuse of such rights; . . ."
[Kansas Constitution, Section 11 of
the Bill of Rights]

Although the First Amendment of our U. S.
Constitution speaks in terms of prohibiting Congress
from "abridging the freedom of speech", these two

constitutional provisions are generally considered
coextensive,

As the following sample of cases indicates, N
employees whose rights of free speech have been impaired
by governmental employes have the ability to seek
redress in the courts.

l. Childers v. Independent School District No. 1,
676 F.2d 1338 (1982). Childer's first amendment claim
arose from his allegation that the school board reas-
signed him in retaliation for the exercise of his right
to help organize a teachers' union and to support a
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candidate for the school board election. The school
district argued that because the case involved rea-
ssignment of an employee, as opposed to termination, the
facts did not rise to a significant infringement of
activities protected by the First Amendment. The U. S,
Court of Appeals, Tenth Circuit, disagreed and held:

"Retaliation that takes the form

of altered employment conditions
instead of termination may nonethe-
less be an unconstitutional infringe-
ment of protected activity."

(676 F.2d 1342)

2. Perry v. Sendermann, 408 U.S. 593 (1972).
Perry's first amendment claim alleged that his non-
retention as a Texas college professor was based on his
testimony before legislative committees and his other
public statements critical of the Regents' policies.
The U. S. Supreme Court found that Perry's allegations
did raise a genuine issue and that:

", « . a teacher's public criticism

of his superiors on matters of

public concern may be constitutionally
protected and may, therefore, be an
impermissible basis for termination

of his employment." (408 U.S. 598)

3. Givhan v. Western Line Consolidated School
District, 439 U.S. 410 (1979). Givhan was dismlissed
from her employment as a teacher. Court action sought
reinstatement on the grounds that her dismissal in-
fringed her right of free speech. The employer at-
tempted to justify the dismissal by introducing evidence
of a series of private encounters between the school
principal and Givhan in which Givhan allegedly made
"petty and unreasonable demands" in a manner the school
principal characterized as "insulting", "loud", and
"arrogant"., The U. S. Supreme Court, in rejecting the
school board's attempt to defend on the basis that the
conversations were private rather than public speech,
held that their prior cases "do not support the con-
clusion that a public employee forfeits his protection
against governmental abridgment of freedom of speech if
he decides to express his views privately rather than
publicly." (439 U.S. 414).

4. Mt. Healthy City School District v, Doyle, 429
U.S. 274 (1977). Doyle's claim arose when his teacher's
contract was not renewed. The school board cited the
reason for the nonrenewal as Doyle's lack of tact in
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nandling professional matters. The board made specific
mention of Doyle's action in telling a local radio
station the substance of a memo the school principal
circulated relating to teachers' dress and appearance,
and Doyle's action in making an obscene gesture. The
Court's opinion held:

"That question of whether speech
of a governmental employee is con-
stitutionally protected expression
necessarily entails striking 'a
balance between the interests of
the teacher, as a citizen, in
commenting upon matters of public
concern and the interest of the
State, as an employer, in pro-
moting the efficiency of the
public services it performs
through its employees.'"

(429 U.S. 284)

In addition to the remedy currently available to
employees through court actions, permanent classified
employees have the ability to go to the Kansas Civil
Service Board in cases involving their suspension,
demotion or dismissal for any reason. In such cases,
the Board determines whether the state agency's action
in demoting, suspending or dismissing the employee was
reasonable. [K.S.A. 1983 Supp. 75-2949(f)]. The Board
has the power to "affirm, modify or reverse a case on
its merits and order any other action it deems appro-
priate." [K.S.A. 1983 Supp. 75-2929e, subsection (a))]

In summary, all state employees have a court remedy
that can be pursued when infringement of free speech
rights is present. Admittedly, this remedy entails time
and expense for the involved employee. For permanent
classified employees, the Civil Service Board remedy is
also available when demotion, suspension or dismissal is
involved.

II. Broader Approaches to "Whistleblowers" Legislation

House Bill 2621, as introduced, appears to limit
its application to disciplinary actions taken against
state employees for offering or providing information to
legislators, courts, administrative hearings or legis-
lative committees. Thus, if an employee of a waste
disposal company is fired for turning in his employer
for illegal dumping of hazardous waste, no protection is
afforded the employee by the bill,
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Since the principle embodied in House Bill 2621
(protection for whistleblowers) appears equally merito~
rious in other situations, a copy of a broader type of
whistleblowers act which was adopted in Michigan is
attached for the Committee's consideration (Attachment
A)o

III. Specific Language Changes

Attachment B contains specific language changes for
the Committee to consider. 1In general terms, the
modified language would permit a permanent classified
employee to appeal to the Civil Service Board on broader
grounds than existing law, i.e., in addition to the
current dismissal, suspension or demotion grounds, the
bill would permit employees to go to the Civil Service
Board when transfers, reassignments or the withholding
of work were taken in retaliation for exercising free
speech rights.
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AN ACT concerning employees of state agencies; relating to
information provided or offered to be provided by such em-
ployees to a member of the legislature, a legislative commit-
tee, an administrative hearing or a court of law; granting
certain powers to and imposing certain duties upon the state
civil service board; providing for forfeiture of office for certain
actions.

Be it enacted by the Legislature of the State of Kansas:
Section 1. (a) No supervisor or appointing authority of any
state agency shall prohibit employees of such agency, whether in
the classified or—unelassified service under the Kansas civil
service act, from discussing the operations of the agency, either
specifically or generally, with any member of the legislature.

(b) The $tate civil service board shall adopt rules and regu-
lations providing for all state agencies and state employees to be
informed of their rights of expression and communication. The
rules and regulations shall provide for the prominent posting of a
statement of employee rights under this section in all offices of
all state agencies and shall also provide for the direct distribution
of a statement of rights of employees pursuant to this section to
each employee of the state of Kansas.

(¢) Disciplinary actions, including, but not limited to, any
direct or indirect form of discipline, any dismissal, demotion,
transfer, reassignment, suspension, reprimand, admonishment,
warning of possible dismissal, reduction in force, reduction in
rank, reduction in status or withholding of work, shall not be
taken against any employee for providing information or offering
to provide information to any member of the legislature or any

i department of administration
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legislative committee, administrative hearing or court of law. {v

(d) Any employee or any former employee aggrieved pursu-
ant to this section may file a written request within 30 days of the
alleged disciplinary action for a hearing by the state civil service
board. The state civil service board shall schedule such matters
for hearing within 30 days after the filing of a request for review.
Except as otherwise provided in this subsection (d), the provi-
sions of K.S.A. 1983 Supp. 75-2929d and amendments thereto
shall be applicable to any hearing conducted by the state civil
service board under this section.

(e) Amy —supervisor -or —appointing —authority -of —any— state
q&nqwvﬂmdmrhr&mTimﬂﬁafUrmnﬁmnﬁafmavmenn&ﬁ
the ¥&msas—civit service—avt,—viohting the~ provisions —of —this
sectionshaH forfeit-the position such-person-holds-in-the-state
serviceand-sha Hreineligible forappointmrentto oremployment
in—a posttior it state—service~ for =~ period-of—five-years The
decision of the state civil service board in such cases may be
appealed by any party pursuant to law.

Sec. 2. This act shall take effect and be in force from and (
after its publication in the statute book.

4\45"‘“\.
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The Board in its discretion may determine

whether a violation of this section has
occurred. In the event it finds a violation
it may impose as a penalty thel ferfeiture
of up to 30 days' pay, or in cases of
willful or repeated violations, forfeiture
of the position such person holds in the
state service and disqualification fox
appointment to or employment in a position
in state service for a period of up to

two years.
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