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MINUTES OF THE __HOUSE  COMMITTEE ON JUDTCTARY

The meeting was called to order by Representative Bob Frey at
Chairperson

_3:30  #%¥p.m. on February 23 19.84in room _326=8__ of the Capitol.

All members were present except:

Representatives Duncan, Justice, Knopp and Wunsch were excused.
Representative Erne was absent,

Committee staff present:
Jerry Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department
Mary Ann Torrence, Revisor of Statutes' Office
Nedra Spingler, Secretary

Conferees appearing before the committee:

Jerry Palmer, Kansas Trial Lawyers Association

Representative Harold Guldner

Representative David Louis

Kenneth Peery, Executive Director of the Heart of America Christian Justice Center
Austin Vincent, Topeka

Jim Robertson, SRS/CSE Senior Legal Counsel

James Cobler, Director of the Division of Accounts and Reports

Hearings were held on HB 2881, HB 2875, and HB 2916.
HB 2881 - An act relating to wrongful death actions.

Jerry Palmer, Kansas Trial Lawyers Association, supported the bill and said it adds to the
list of specific damages for wrongful death those items incurred in rearing a child, Although
children are not ordinarily regarded as persons who produce for the family, there was a need
to include in the statute damages for expenses incurred in rearing, training, and educating
the deceased. Section 1 (a)(6) infers that the deceased is a child and was not intended to
cover other persons., Mr. Palmer had no objection to removing the limit on wrongful death,.

HB 2875 - An act relating to evidence of child-parent debt.

Representative Harold Guldner supported the bill and gave a statement_(Attachment No. 1)
giving his rationale for that support. Present law requires that evidence of debt between a
parent and child be in writing. HB 2875 would exempt parents and children and allow oral
agreements to be recognized. Representative Guldner said another conferee would be sending
information to the Committee in support of the bill.

HB 2916 - An act relating to admissability of matters disclosed in mediation,

Representative David Louis supported the bill which allows confidentiality in mediation and
conciliation proceedings when the parties concerned agree in writing to go into mediation and
that information revealed will not be used in discovery regarding a court case. He noted the
increasing number of lawsuits and believed the bill would expand mediation in lieu of lawsuits.
He furnished a statement in support of HB 2916 from the Greater Kansas City Better Business
Bureau (Attachment No. 2).

Kenneth Peery, Executive Director of the Heart of America Christian Justice Center, who
requested introduction of the bill, gave. a statement (Attachment No. 3) supporting it. He
told of the conciliation services provided by volunteers in his group which he believed
provided the opportunity for the parties to be frank and open if they knew any matter or
information disclosed would not be subject to subpoena or admissable in a court of law. The
intent of the bill was to cover information that will not be obtained through ordinary
discovery means and that all present discovery methods will be preserved. Mr. Peery said
conciliation programs as alternatives to the legal process involve many types of industries.
Excerpts in this regard are in Attachment No. 4,

Austin Vincent, Topeka, told of his experience in mediation and supported HB 2916. Attachment
No. 5 contains what he believes to be concerns regarding present statutes in protecting the

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of 2




CONTINUATION SHEET

MINUTES OF THE HOUSE COMMITTEE ON JUDICIARY

room _226=S Statehouse, at __3:30 _ %¥%./p.m. on February 23 1984

confidentiality of mediation.
HB 2896 - An act relating to collection of child support by means of setoff.

Jim Robertson, SRS/CSE Senior Legal Counsel, said SRS supports the bill if it is amended to
apply to non-ADC applicants. Without an amendment, no federal funds would be available and
the state would have to assume 100 percent of the funding. He said HB 2896 was an ambitious
undertaking, and, if the program was 70 percent federally funded, SRS could add 19 staff
members to handle the increased child support, non—ADC, setoff cases. Mr. Robertson's state-
ment and proposed amendments are attached (Attachment Numbers 6 and 7).

1t was clarified that the last word in line 35 of the amendments should be "owing', and not
"owning".

James Cobler, Director of the Division of Accounts and Reports that administers the SRS
setoff program, called attention to line 47 of the bill regarding the secretary of SRS
approving warrants which was a function of his Division. Staff said all language in that
line after "approved by'" should be stricken. Mr. Cobler said the setoff program is a limited
resource to SRS, and Accounts and Reports' portion of the program has worked well with SRS.
He supported the bill and amendments suggested by Mr. Robertson.

The Chairman said, because of the large number of child support issues before the Committee
and the legislature, he planned to request an interim study in order to avoid a hodge-podge

of legislation in this regard.

The meeting was adjourned at 4:30 p.m.
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MR. CHAIRMAN AND COMMITTEEMEMBERS :

I guess this bill is kind of a negative connotation of what
I would really like to do. If we could have a law that says it
is illegal to have a debt of any size between parent and children
without having a signed and registered note and people would obey
that law it would certainly be a better way.

Unfortunately I don't think even a law like that would make most
parents think they have to have a written document with their children
until something happens that makes them wish they had, I guess that
is good. There should be faith between parent and child.

The problems I have heard about along this line have all come from
a father and son relationship in operating a farm together. It is
probably the exception and not the rule that a farmer father gets a
note from a son when money is loaned and I have not heard of many
problems with this until a third party, usually the wife of the son
or the new wife of the father objects.

Now, I know that a judge in the case of a suit would not neces-
sarily have to pay any more attention to verbal contract of debt if
this was law than he does now but it lets him, in some cases, feel

better about doing it than is the case now.




Attachment # 2

of Greater Kansas City

February 22, 1984

The Honorable David F. Louis
House of Representatives
#174 West State Capitol Bldg.
Topeka, KS 66612

Dear Mr. Louis:

We have been made aware of HB 2916, which you are sponsoring,
amending the Kansas Evidence Code to assure participants’
confidentiality and providing privileged protection from
subpoenae and/or being compelled to disclose any matter

in connection with the conduct of shird party dispute
resolution forums.

As you may know, Better Business Bureaus (this includes the
Better Business Bureau in Topeka, and in Wichita), as well as
the Kansas City BBB, conducts many arbitration and mediation
cases in the course of a year, and the service is growing in
popularity.

Speaking for the Kansas City BBB, we have considered the contents
of your bill, HB 2916, and feel that it is a beneficial and needed
amendment and should be passed.

From time to time we have had some misgivings expressed on the part
of arbitrators who volunteer their time about their own vulnerability

- in associating themselves with this dispute resolution procedure. If
they were assured they would not be subpeonaed later to testify and
would not be compelled to divulge to anyone the nature of testimoney
at such hearings, it would assist the Better Business Bureaus in securing
the numbers of volunteers needed to keep a viable program going that
affords the people of the State a free service in help to alleviate
their marketplace problems.

I am sure that you could get similar testimony for support of your
HB 2916 from Mr. Rollin McCartor, President, BBB of Northeast Kansas, THes:s
and of the BBB, Inc., 300 Kaufman Building, Wichita, Ks. 67202.

. %yours,
A (KR
a € ey,cﬁrgg?%giz)
17i £4106-2078

Better Business Burcau ® 906 Grand Avenue o Kansas City, Missor )
Affiliates in: Continental USA @ Canada ® Israel ® Puerto Rico e Venezuela
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Comments re HB 2916

Attachment # 3

INTRODUCTION

I am Kenneth E. Peery, Executive Director of Heart of America
Christian Justice Center, a Kansas City based affiliate of the national
Christian Legal Society. Among other ministries, we provide a conciliation
service to enable people to resolve disputes out of court. I wish to
address you in support of HB 2916.

BACKGROUND

Our nation is burdened by an avalanche of lawsuits. New lawsuits
are being filed at the rate in excess of 22,000,000 every year. Omne out
of 17 Americans are involved in a lawsuit every year. This "litigation ex-
plosion" has been termed "HYPERLEXIS" by one Federal Judge. The concern
for its ramifications has reached the highest levels of the legal estab-
lishment in Chief Justice Warren E. Burger who has issued a plea for help
for better ways to settle disputes.

Not only are the court systems overburdened, the threat of lawsuits
and fear of liability casts a negative pall over the nation that is socially,
economically and spiritually oppressive. Increased costs for liability
insurance, legal fees, taxes to support more courts and judges, increase
record-keeping and documentation in hospitals and many other institutions
add to the cost of doing business. Fear of liability and lawsuits also
stifles creative economic endeavor as companies are wary of new products
and professionals seek types of practices with less exposure to malpractice
claims.

TRENDS

Led by Chief Justice Burger there is a surprisingly extensive move-—

ment towards alternative means of resolving disputes. Arbitration, medi-

ation and conciliation are among such alternatives.
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Various private and quasi-public agencies offer a variety of alterna-
tives to litigation. American Arbitration Association, Intercorporate Dis-
putes Task Force sponsored by Council of Public Resources, Insurance Arbi-
tration Forums Council of Better Business Bureaus, National Association
of Securities Dealers, National Funeral Directors Association, to name a
few, provide non-court methods of resolving disputes in the textile, insur-
ance and construction industries, and for settlement of consumer disputes
in the automobile, secgrities and funeral businesses.

Procedures vary widely. Techniques being used include both binding
and non-binding arbitration, unilaterally binding arbitration, a two-step
process that combines a mini-trial with negotiations, and various types of
mediation and conciliation formats.

I have attached to this testimony a copy of a Reprint from "Alterna-
tives to the High Cost of Litigation,' Vol. I, No 6., May, 1983, which gives
a more complete listing and description of this entire subject.

This is an immensely growing field that will continue to expand. I
think it is healthy move in the right direction. Our law ought to encourage
private settlements. HB 2916 will strengthen the viability of these alter-
native methods.

WHO WE ARE AND WHY WE ARE INTERESTED:

OQur Center is one of a national network of Conciliation Centers
sponsored by the CLS using volunteer mediators to help people resolve dis-
putes without going to court. A lawsuit fractures relationships beyond
repair and is counterproductive to healing.

Our panels of volunteer peacemaker—mediators, usually a lawyer, pastor,
and an expert in the subject matter, help disputants resolve disputes ac-

cording to biblical principles. Disputants pay no fees for the service and
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we are financed by contributions from individuals and churches. Our informal
mediation procedures allow each person to give full vent to his or her ver-
sion of the dispute and how he would like to see the dispute resolved. Use
is made of private discussions with each party to explore areas of potential
agreement. Other mediation and conciliation techniques are also used to
enable disputants to discover their best solution for all involved.

Law is relevant to a resolution of disputes and disputants are encour-
aged to seek legal counsel and even bring lawyers with them. But other
practical and biblical principles may also enter into a final resolution. Ad-
missions, confessions, forgiveness are some of the principles we encourage.
In order to promote forth-right candidness we pledge mediators, parties and

others to strict confidentiality.

SPECIFIC NEED TO BE REMEDIED

As Mr. Vincent is prepared to show in some detail, the existing stat-
utory privileges afforded attorney-client and pastor-confessor communica-
tions in the Evidence Code are not adequate to provide the iron-clad con-
fidentiality we would like to offer the disputants. Neither is the settlement
negotiations statutory provision considered absolute in all cases.

Therefore, we have proposed a measure (HB 2916) that we believe will
achieve the necessary degree of confidential assurance to enable us to
persuade more disputants to at least try to conciliate or mediate. We
need to be able to say "What have you got to lose but yow whiskers?"

Under existing law, their attorneys would advise them that they should be
careful what they admit because it could be used against them later as
evidence if the process breaks down.

Also since our mediators are uncompensated volunteers, we want them

protected from discovery or trial subpoena with relation to matters disclosed
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in the process.
In order to assure a continuing supply of volunteers we need to reduce
the likelihood that they will be subpoenaed for related legal proceedings.
APPLICATION
We do not perceive any persons or groups being prejudiced at all by
an iron-clad privilege, since all parties will have consented to the rule
of confidentiality. The Better Business Bureau of Kansas City, Mo., in
the attached lettem concurs in the desirability of this legislation.
CONCLUSION
Thank you for the courtesies shown to us here today. This is one
measure that costs no tax dollars, can benefit many people and can hurt
or burden none and it's in the public interest. I ask you to report the

bill favorably for passage.

Respectfully submitted,

7 ekl
Fasth i,

Kenneth E. Peery

February 23, 1984
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Special Supplement

CPR Working Taxonomy
Of Alternative Legal
Processes

by Kim Taylor, Erika S. Fine, and
Rosemary A. Moukad

During the past three years, the legal communi-
ty—prodded by the growing high cost of litigation—
has witnessed and participated in a burgeoning set
of alternatives to resolving disputes in court through
conventional legal process.

As part of its ongoing research activities, CPR is
organizing a framework to show the variety of exist-
ing and newly developing processes to prevent,
manage, and resolve disputes. From the experi-
ences of CPR members and of other lawyers in law
firms and corporate legal departments, from activi-
ties of national and local bar associations and indus-
try and trade groups, and from scholarly commen-
tary, a four-part working Taxonomy of Alternative
Legal Processes has been devised: (1) privately ini-
tiated dispute resolution processes, (2) publicly su-
pervised dispute resolution processes, (3) dispute
prevention processes, and (4) dispute management
processes. .

Each of these parts will be presented in an issue
of Alternatives, commencing with this supplement,
which describes private dispute resolution process-
es and case studies only. The other three categories
will be described in subsequent supplements this
year. What follows is a brief description of the four
principal parts of the Taxonomy.

L. Private Dispute Resolution Processes are used
when litigation has begun or been threatened. In-
stead of seeking final court resolution, the parties
choose a private forum and procedures of their own
design to resolve their dispute. This category in-
cludes processes which litigating attorneys have tra-
ditionally considered as alternative private process-
es, such as arbitration and mediation, as well as the
newer mini-trial and private judging procedures.

II. Publicly Supervised Dispute Resolution
Processes are practices governed by local, state, and
federal court rules and legislation and practices de-
veloped by judges to manage their caseloads. These
include the state judicial reference statutes govern-
Ing private use of retired judges, court use of special
masters to narrow issues or give advisory opinions,
and the court ordered mini-trial.

III. Dispute Prevention Processes are those
which dampen potential disputes before they be-
come lawsuits. These processes include intracor-

Attachment # 4
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CPR WORKING TAXONOMY:
I. PRIVATE DISPUTE RESOLUTION
PROCESSES

PART

I. ARBITRATION
A. Binding Result Imposed By Third Party
B. Business Sponsor Agrees To Abide By Re-
sult
C. Parties Not Bound By Result

II. MEDIATION
A. Contract Results From Process
B. Mediator Acts As Facilitator
1. Advises On Merits Of Case
2. Proposes Settlement Options
3. Hears Confidential Settlement Terms

I1I. MINI-TRIAL
A. No Neutral Presides
B. Neutral Presides
. Makes Binding Decision
. Makes Non-Binding Decision with
Sanctions
. Gives Advisory Opinion
. Acts As Expert Fact Finder
. Hears Confidential Terms
. Moderates Proceedings

DO =

(2291 I SNV

IV.UNSTRUCTURED SETTLEMENT NEGOTI-
ATIONS
A. Parties Settle Conditionally
B. Parties Represented By Two Teams
C. Single Settlement Covers Two Actions

V. PRIVATE TRIAL SERVICES
A. Neutrals Available To Conduct Proceedings
B. Private Fact Finding Organized

porate devices which identify and change unsound
business practices, and corporate programs for con-
tinuing compliance with regulated activities. In the
area of environmental policy they include consen-
sus building negotiations among public and private
sector adversaries.

IV. Dispute Management Processes are often ap-
plications of business management techniques to
the law business. These are developed by inside
and outside counsel to manage their offices, their
caseloads, individual cases, and the attorney-client
relationship. In this part of the taxonomy we will de-
scribe litigation budgeting, discovery management,
joint defense or plaintiff cooperation, and case staff-
ing alternatives, among others.

This is a “working” Taxonomy. CPR members
and other lawyers who have created and legitimized

Alternatives to the High Cost of Litigation Vol. 1, No. 3., May, 1983 9
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those processes to resolve inadequacies in existing
legal practices and procedures have not ended their
efforts. Instead, the processes are now part of daily
routines in law offices, businesses, and courts, and
are included in the range of legal services offered
clients. Furthermore, lawyers are modifving and re-
fining them as well as inventing new processes to
meet other special requirements of clients and
unique sets of facts. As a result of this momentum,
many processes have yet to be publicized and are
still to be developed. In that sense the Working Tax-
onomy is preliminary and, CPR hopes, a catalyst to
spur new developments. As new techniques are un-
covered, and existing ones refined, the Working
Taxonomy will be periodically modified and updat-
ed.

CPR WORKING TAXONOMY:
PART 1: PRIVATE DISPUTE RESOLUTION
PROCESSES

1. ARBITRATION

A species of adjudication almost always backed
by public process. The parties choose the arbitrator
and give him authority to make a decision after hear-
ing relevant evidence. Traditionally, the decision is
binding on the parties and is final on the law and
facts. In most jurisdictions the award is enforceable
by courts. unless there are defects in the arbitration
procedure.

A. Binding Result Imposed By Third Party

The most common form of arbitration is that in
which the parties consent to be bound by the arbi-
trator's decision. A variety of private organizations
have established innumerable bodies of rules for
governing the arbitration process. Some of the best
known are American Arbitration Association, Inter-
national Chamber of Commerce or United Nations
Committee on International Trade Law (“UNCI-
TRAL”) commercial rules. See W. Gilbert Carter,
“Matching Technique To Need In the Resolution of
International Business Disputes,” CPR Intercorpor-
ate Disputes Task Force Workshop, April 1982;
Lawrence Perlman and Steven C. Nelson, “"New
Approaches To The Resolution of Commercial Dis-
putes” (1982). The AAA has also developed rules for
arbitration of textile and construction industry dis-
putes. See Robert Coulson, Business Arbitration—
What You Need To Know (AAA 1982). Another pri-
vate organization, the Insurance Arbitration Forum,
Inc., has developed several programs for resolution
of insurance related disputes. See Bernard L. Hines,
Jr, “The Work of Insurance Arbitration Forums.
Inc.,” Speech at ABA National Institute. San Dicgo,
February 1983, The automobile industry has adopt-
ed the Better Business Bureau program of media-
tion and arbitration to process consumer complaints.
See William Lovell, “The Auto Industry and the
Consumer,” Consumer Dispute Resoluticn: Explor-
ing the Alternatices (ABA Special Committee on Al-
ternative Dispute Resolution, 1983), p. 631. '

NASD Uniform Arbitration Code and NYSE
Arbitration Rules

Procedures have been developed by National
Association of Securities Dealers (NASD) and New
York Stock Exchange (NYSE) to resolve disputes
between public customers and broker-dealers or
among broker-dealers and/or their employees. Se-
curities Industry Conference on Arbitration, Arbi-
tration Procedures and How to Proceed with the
Arbitration of a Small Claim (both undated).

Project Autoline

A three-step procedure developed by the Better
Business Bureau and automobile manufacturers and
new car dealers to resolve consumer complaints, the
third step of which is arbitration. (1) A special tele-
phone line at participating Better Business Bureaus
puts consumers in touch with a representative at
dealerships. (2) If that does not resolve the dispute,
the Better Business Bureau will attempt to help the
parties settle it. (3) If the dispute is still not re-
solved, the matter is arbitrated. The parties select
the arbitrator, whose services are free, from a pool of
trained volunteers, and they agree in advance that
the decision of the arbitrator, who is assisted by
automotive experts when necessary, is final. Better
Business Bureau, Project Autoline (undated). Gen-
eral Motors has adopted a similar BBB arbitration
program nationwide. Bruce I. Waxman, “Moving
the Apart Together: Alternatives to Litigation,” Dis-
trict Lawyer, March/April 1983, p. 28; William Lov-
ell, “The Auto Industry and the Consumer,” Con-
sumer Dispute Resolution: Exploring the Alterna-
tives (ABA Special Committee on Alternative
Dispute Resolution, 1983), p. 631.

National Consumer Arbitration Program

Procedures developed by. the Council of Better
Business Bureaus to resolve consumer disputes. If it
appears that efforts to resolve a dispute informally
have been exhausted, the ‘parties, who may be as-
sisted by counsel, prepare an arbitration agreement
in which they stipulate to the issues. The parties
may waive oral hearings and permit arbitration to be
based on written testimony. If there is a hearing,
each party can cross-examine the other party and his
witnesses. Council of Better Business Bureaus, Uni-
form Rules for a National Program of Consumer Ar-
bitration (1977) and related pamphlets.

Executive Discharge

Pre-litigation executive discharge case. Both
parties agreed to have the arbitrator issue a final and
binding decision. The entire case consisted of affi-
davits, rebuttal aftidavits, and a one-day oral presen-
tation with counsel. At any time during the one-day
hearing, the parties could suspend presentation for
settlement discussions. In the end, counsel for each
side jointly fashioned their own remedy instead of

I() \ternetives to the High Cost of Litication Vol, [ No. 5, May, JUS3
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having the arbitrator issue an award. Bernard Wray,
“Using the Mini-Trial in an Execulive Discharge
Case,” Corporate Dispute Management (Matthew
Bender. 1982), p. 243. Sece also description under 111

B, infra.
Two-Step Process

The first step is a mini-trial and the accompany-
ing negotiations. If the parties have failed to achieve
a settlement, the neutral is authorized: after expira-
tion of a cooling off period during which further set-
lement efforts might take place, to render a binding
arbitration award. W. Gilbert Carter, “Matching
Technique to Need in the Resolution of Internation.
al Business Disputes.” CPR Intercorporate Dis-
putes Task Force Workshop, April I4-15, 1982. See
also Bruce I. Waxman, “Moving the Apart Together:
Alternatives to Litigation,” District Lawyer, March/
April 1983, p. 29. See also description under III B,
infra.

National Funeral Directors Association’s
ThanaCAP

This consumer action program was conceived by
the National Funeral Directors Association at the
suggestion of the U.S. Office of Consumer Affairs
after years of FTC investigation. The two-step proc-
ess starts when ThanaCAP receives a written com-
plaint. If the case is not resolved within 30 days by
the ThanaCAP staff, the matter proceeds to binding
arbitration if both parties are willing. Howard C.
Raether, “Establishing and Managing Dispute Res-
olutions: Funeral Service,” Consumer Dispute Res-
olution: Exploring the Alternatives (ABA Special
Committee -on Alternative Dispute Resolution,
1983), p. 405.

B. Business Sponsor Agrees to Abide by Result

Many industries and trade associations have de-
veloped private consumer dispute programs, some
as a result of FTC pressure or Magnuson-Moss leg-
islation, with AAA, BBB, or U.S. Office of Consumer
Affairs assistance. Consumers using the procedures
are free to pursue other legal remedies, but the indi-
vidual businesses agree to abide by the result.

The Automotive Consumer Action Program

(AUTOCAP)

Procedures developed by the National Auto-
motive Dealers Association (NADA) to resolve con-
sumer complaints against new car or truck dealer-
ships. The AUTOCAP staff forwards written com-
plaints to the dealership. If the dealer and consumer
cannot resolve their dispute, it is refered to the A U-
TOCAP panel, which is composed of at least 50 per-

" . cent consumer (nonautomotive industry) represent-

atives. The dealer. through its voluntary participa-
tion in the program, agrees to be bound by the
AUTOCAP panel’s decision, but the consumer is
free to pursue other remedies. National Automobile

Dealers Association, AUTOCAP Handbook {1980).
Richard C. Wagner, “"AUTOCAP Presentation.”
Consumer Dispute Resolution: Exploring the Alter-
natives (ABA Special Committee on Alternative
Dispute Resolution, 1983), p. 643; Edward A.

. Dauer, “Proceedings of the Consumer Dispute Task

Force,” Corporate Dispute Management (Matthew
Bender, 1982), p. 377.

Ford Motor Co. Consumer Appeals Board

Review process starts when a consumer files a
one-page form describing his problem and what
steps he has already taken. If dealers and Ford rep-
resentatives are unable to resolve satisfactorily a
consumer’s complaint, the consumer may appeal to
a five-member board which consists of three con-
sumer representatives and two dealers. The con-
sumer and dealer each submit a one-page form and
supporting data to the board, which may initiate an-
other step, e.g., oral argument, an inspection. or an
independent evaluation. Each board mects once a
month and renders a decision based on majority
vote. N.A. Smith, “The Ford Motor Co. Consumer
Appeals Board,” Corporate Dispute Management
(Matthew Bender, 1982), p. 219.

Home Owner’s Warranty

Warranty program with a two-stage dispute reso-
lution procedure offered by a home builder’s trade
group. First, in an attempt at conciliation, a neutral
expert meets on-site with both parties. If that fails,
the matter goes to unilaterally-binding arbitration.
which proceeds under AAA rules. Edward A,
Dauer, “Proceedings of the Consumer Disputes
Task Force,” Corporate Dispute Management
(Matthew Bender, 1982), p. 379.

C. Parties Not Bound By Result

Parties agree to procedures leading to advisory
opinions by the arbitrator. Some businesses and
trade groups participate as a result of FTC pressure
or Magnuson-Moss legislation. :

FTC And General Motors Proposal

This proposal, just accepted by the FTC, would
resolve the FTC’s two-year old complaint against
General Motors for failure to warn buvers of defects
in the V-8 diesel engines. Under the plan, GM pays
the Better Business Bureau to administer the pro-
gram, provides briefs to the arbitrators on the back-
ground of the controversy and on the technical as-
pects of the problem, and provides impartial experts
to testify betore the arbitration panels. Alternatives.
April 1983, p. 4; New York Times, April 27. 1983. p.
Al.

Furniture Industry Consumer Advisory Panel

(FICAP)

This procedure was formed at the suggestion of
the U.S. Office of Consumer Affairs. FICAP notifies
the business when a consumer complaint is filed. If
the business and consumer are not able to resolve

Alternatives to the Hich Cost of Litization Vol. I, No. 3. Muay., 1983 11
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their dispute, it is submitted to the FICAP panel,
which is composed of furniture industry and con-
sumer representatives and meets three or four times
annually to issue advisory opinions. Nancy High,
“Consumer Disputes in the Furniture and Manufac-
turing Realm,” Consumer Dispute Resolution: Ex-
ploring the Alternatives (ABA Special Committee
on Alternative Dispute Resolution, 1983), p. 483.

11. MEDIATION

A voluntary, consensus-building process which
has been used extensively in labor negotiations. An
experienced neutral facilitates communication be-
tween parties so that they can fashion an acceptable
result, but he generally has no authority to impose a
decision. The parties are bound by their agreement
only if it is a contract enforceable in court. See Ed-
ward A. Dauer, Preface, Corporate Dispute Man-
agement (Matthew Bender, 1982), p. xx and Pro-
ceedings of the Conference on Encironmental Dis-
putes, April 30-May 1, 1981, p. 364. Mediation is
used increasingly to settle small consumer, family
or neighborhood justice matters as well as large
multi-party environmental disputes. Many of the
former are conducted at local mediation centers. For
a current listing of programs see ABA Special Com-
mittee on Alternative Dispute Resolution, 1982 Dis-
pute Resolution Program Directory. The rules for
these new dispute resolution forums have been de-
veloped with assistance of such private organiza-
tions as the ABA Special Committee, AAA, and Ford
Foundation.

A. Contract Results From Process

At the conclusion of negotiations, the parties
record their agreement in a binding contract.

Homestake Mining v. Colorado Coalition

When a Colorado coalition of environmentalists
opposed Homestake’s plans to mine uranium in the
Gunnison National Forest, both sides agreed to try
to negotiate a compromise through mediation. The
process started with a succession of meetings where
representatives of the various parties attempted to
identify the issues with the assistance of scientists
who provided technical information. The final re-
sult, after about a year, was a statement of under-
standing and a mediation agreement. Furthermore,
the environmentalists. in a covenant not to sue,
agreed to drop claims that they might have had
against Homestake and U.S. and state environmen-
tal agencies. Larry Lempert, “Lawyers Sans Armor
Resolve Environmental Clash,” Legal Times, May

24,1952 p. 1.
Storm King Settlement

Settlement of multi-party environmental dispute
concerning industry use of the Hudson river. After
vears of hitigation and administrative proceedings,
negotiations commenced. Settlement was reached
atter about twenty mectings of the principals and
several technical mectings among the biologists
which took place over the course of fourteen

months. The mediator served as chairman and
moderator of the meetings and saw to it that the next
meeting was scheduled and that the parties had
tasks to accomplish. Russell E. Train, “Mediating
Storm King: Approach to Environmental Issues.”
Corporate Dispute Management (Matthew Bender,
1982), p. 163.

B. Mediator Acts As Facilitator

At the outset, the parties agree to enlist the assis-
tance of a mediator for several different kinds of ac-
tivities.

1. Advises on Merits of Case

Proposal for Securities Fraud Case

Plaintiffs and defendants would submit their
written contentions to a jointly selected neutral ad-
visor who would submit his written opinion only to
the defendants. The purpose of the plan was to edu-
cate defendants about their potential liability and,
therefore, it was funded only by defendants. Eric D.
Green, Mini-Trial Handbook at 32, Corporate Dis-
pute Management (Matthew Bender, 1982).

2. Proposes Settlement Options

The WNET/New York University Law School
Consumer Help Center

A telephone complaint center was staffed by vol-
unteers and law students. They attempted to resolve
disputes through direct contact with the party, refer-
ral to another agency or by offering advice on legal
remedies. The WNET/New York University Law
School Consumer Help Center-Description of Pro-
cedures and Operations, June 1978.

Grant Appeals Board of the Department of
Health & Human Services

Procedure for resolving disputes arising from
federal grants. The Board provides or assists in the
selection of a mediator. The results are not binding
unless the parties so agree. The mediator may take
any steps agreed upon by the parties either to re-
solve the dispute or clarify the issues. Mediation is
used in appropriate cases in lieu of the normal ap-
peal procedure. Federal Register, August 31, 1981,
p- 43820 Sec. 16.18.

3. Hears Confidential Settlement Terms

Parties choose a third party to whom they con-
fide their high and low settlement numbers. If the
numbers overlap, the case is settled with the differ-
ence split. If not, the mediator reports this fact to the
parties and tries again. This procedure can be com-
bined with the mini-trial procedure. See Eric D.
Green, Mini-Trial Handbook, at 353, Corporate Dis-
pute Management (Matthew Bender, 1982). See
also Lawrence Perlman and Steven C. Nelson,
“New Approaches To The Resolution of Interna-
tional Commercial Disputes™ (1952), p. 29.

LI, MINI-TRIAL

Also referred to as structured settlement negotia-
tion, the mini-trial is a flexible process by which a
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dispute is resolved by business executives under
procedures devised by the parties. The business-
men attend the procecedings, hear the other party’s
case and actively participate in deciding what result
to reach. Often their goal is to settle the dispute
without disrupting the business relationship. A neu-
tral third party and/or outside counsel may assist the
parties. Sce Edward A. Dauer, Preface, Corporate
Dispute Management (Matthew Bender, 1982) p.
xvi-xvii; Blair White, CPR Legal Program Proceed-
ings, February 1983, p. 17; Thomas Grilk, Id. p. 23.

A. No Neutral Presides

Proceedings conducted and attended by parties
and, perhaps, their lawyers.

Warner Lambert ¢. Insurer

This business interrupton claim was settled sev-
eral mouths after the parties met for one day with
presentations by lawyers and experts from each
side. There were no briefs, no questions, and no
deadlines. Douglas Parker, “Mini-Trial: Insurance
Claim for Business Interruption Losses,” CPR Le-
gal Program Proceedings, February 1983, p. 20.

NASA ¢. Spacecom v. TRW

After a year of active discovery in this contract
dispute with the government, parties agreed to ex-
change briefs and have top management hear 2%
hour presentations by counsel for each side. Only
management could ask questions. After the hearing,
the management representatives met several times
and resolved the dispute. Douglas Parker, “Mini-
Hearing: Multi-party Contractual Dispute with the
Government,\.CPR Legal Program Proceedings,
February 1983, p. 20; The Business Lawyer, Novem-
ber 1982, p. 35. '

Amoco v. 5 Construction Contractors

Six-party construction contract dispute. After 9
months of pre-litigation skirmishes, the three main
parties agreed to a one-day hearing where each
company was allowed one hour to present evidence
and arguments to company executives. During the
half-hour rebuttal session, only the businessmen
could ask questions. An independent engineer was
available to all parties. After the trial, the business-
men reached a settlement in less than 4 hours. Alter-
natives, January 1983, p. 1; Mathew Gallo, CPR Le-
gal Program Proceedings, February 1983, p. 22.

Texaco v. Borden

After several vears of complex litigation involv-
ing a 5200 million antitrust and breach of contract
claim. Texaco and Borden agreed to resolve the dis-
pute through a mini-trial, to be held on neutral
ground, with an executive vice president from each
company acting as judges. The attorney for each
side was allowed onc hour, plus rebuttal time, for

-his presentation, which included live testimony.

The judges were permitted to use operations and fi-
nancial experts. Alternatives, March 1983, p. I;
Charles F. Kazlauskas, Jr., CPR Legal Program Pro-
ceedings, February 1983, p. 24.

Gillette v. Competitor

After Gillette filed suit against two of its former
exccutives for patent infringement and theft of trade
secrets, the parties agreed to a mini-trial before two
business executives without a neutral third party
present. The ground rules provided for abbreviated
discovery and limited examination of parties accord-
ing to a light yet flexible timetable. Alternatives.
February 1983, p. 1; Joseph E. Muilaney, in CPR
Legal Proceedings, February 1983, p. 19.

Control Data Corporation v. Contractors

After suit had been filed, the three parties in the
construction dispute agreed to a mini-trial. Presen-
tations were made by managers and counsel, with
counsel taking a small role. The three panelists
were senior managers from each company. The trial,
which included a question period, lasted about 3
hours and was followed by a meeting of the panel at
which settlement was reached in about 1% hours.
Alternatives, April 1983, p. 1; Lawrence Perlman,
“Mini-Trial: Construction Dispute,” CPR Legal
Program Proceedings, February 1983.

B. Neutral Presides

Parties agree that a neutral third party should
hear their case. He may have any one of several
roles, such as acting as a fact finder, particularly if he
has an expertise in the subject matter; deciding the
case, if the parties are deadlocked; or providing an
advisory opinion.

1. Makes Binding Decision
Shell Oil Company v. Intel Corp.

After Shell filed suit claiming patent infringe-
ment, face-to-face negotiations between counsel
succeeded in narrowing the dispute to one issue,
which was then submitted to a neutral patent attor-
ney from whom there would be no review or appeal.
The parties engaged in expedited discovery and
submitted deposition transcripts and briefs. Oral
presentations took about 1%~ hours per side. Eric D.
Green, Mini-Trial Handbook at p. 29, Corporate
Dispute Management (Matthew Bender, 1982):
Paul Janicke and Roger Borovy, “The Shell Oil
Company—Intel Corporation Mini-Trial,” Corpo-
rate Dispute Management (Matthew Bender, 1982),
p. 47.

2. Makes Non-Binding Decision With Sanctions

The parties agree that, if the party whose posi-
tion is rejected by the neutral later brings suit and
loses, such party must pay a stipulated penalty.
Apart from this penalty, the neutral’s opinion is ad-
visory and neither the opinion nor any of the mini-
trial proceedings are admissible in court. In another
variation, the parties agree in advance that the neu-
tral’s opinion would be admissible by either party in
any subsequent formal proceedings. Lawrence
Perlman and Steven C. Nelson, “New Approaches
to the Resolution of International Commercial Dis-
putes” (1982), p. 30.
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3. Gives Adcisory Opinion
Department of Agriculture’s Water District
Financing Case
Mini-trial presided over by a non-lawyer expert
who was not previously involved in the dispute.
Each side had 24 hours to present its case and an-
swer questions, plus additional time for rebuttal and
summation. The rules of evidence did not apply.
The neutral third party submitted a non-binding re-
port, without any ultimate recommendation, to the
decision-making official at the agency. The deci-
sion-maker adopted the report and neither party
challenged it, although litigation had previously ap-
peared imminent. Eric D. Green, Mini-Trial Hand-
book at 48, Corporate Dispute Management (Mat-
thew Bender, 1982).

Telecredit, Inc. v. TRW, Inc.

The mini-trial was decided upon after three
vears of litigation in this patent infringement suit.
During the six-week preparation period, the parties
conducted expedited discovery and depositions. An
agreement was drawn specifving the mini-trial
rules. The two-day mini-trial started with an infor-
mation exchange in which attorneys, experts and
various emplovees of each company orally present-
ed their case to top management of both companies.
A mutually selected “neutral advisor”—chosen for
his expertise in patent law—moderated, but did not
try to effect a compromise. Management then as-
sessed the case and met without counsel to resolve
the dispute. Had they not been successful, the advi-
sor would have submitted a nonbinding opinion and
management would have met again.
Eric D. Green, Mini-Trial Handbook at 23, Corpo-
rate Dispute Management (Matthew Bender, 1982);
James F. Davis, “A New Approach to Resolving
Costly Litigation,” Journal of the Patent Office So-
ciety, August 1979, p. 482.

Industry t. Public Power District

After a year of unsuccessful negotiations, the par-
ties agreed to a mini-trial which consisted of joint
submission of key designated documents and eight
hour presentations by each side to a mutually select-
ed neutral advisor with expertise in the field. The
advisor then investigated the dispute independent-

ly for a month by talking to employees, visiting the-

job site and requesting documents. After the advisor
submitted his written report, top managers met and
resolved the dispute. Eric D. Green Mini-Trial
Huandbook at 41, Corporate Dispute Management
(Matthew Bender, 1952).

Threatened Patent Infringement Cuase
fad

In view of potential litigation over possible pat-
ent infringement, both parties agreed to hire a noted
patent altorney as a neutral third-party to investigate
the positions of both parties and to issue a non-bind-
ing opinion. During the fact-finding process, the ad-
visor had access to all the papers and employees of
cach company, met individually with counsel for
both sides, and personally tested the purportedly in-

fringing products. Settlement followed the issuance
of the opinion. Eric D. Green, Mini-Trial Handbook
at 28, Corporate Dispute Management (Matthew
Bender, 1982).

Automatic Radio v. TRW, Inc.

After nearly five years of litigation, the parties in
this $27 million products liability case agreed to try
a mini-trial. A mini-trial agreement was drawn up,
setting out the rules, and a former judge and law
professor was chosen as a neutral advisor. At the two
day information exchange, each side presented its
case, primarily through expert testimony with films
and tapes. This was followed by rebuttal and cross
examination. After the trial, the presidents of both
companies met, but were unable to reach an imme-
diate settlement. Instead of asking the advisor for a
written advisory opinion, they questioned him
about his view of the case and asked for his estimate
of the probable trial result. A compromise was then
reached quickly. Eric D. Green, Mini-Trial Hand-
book at 26, Corporate Dispute Wanaaement (Mat-
thew Bender 1982).

Unionized Employees v. Employer

Non-binding, informal and off-the-record proce-
dure developed to resolve emplovee grievances
short of arbitration. Each side, preferably represent-
ed by an individual with authority to settle, presents
its best case in summary, narrative form to a neutral
advisor, who may also meet privately with each side
to help them fashion a solution. If the parties cannot
agree, the neutral advisor gives a non-binding opin-
ion as to who he thinks would prevail in arbitration.
The parties may then meet again to see if this added
information helps them resolve their dispute. Eric
D. Green, Mini-Trial Handbook at 50, Corporate
Dispute Management (Matthew Bender, 1982).

Proposed FTC Consumer Protection
Mini-Trial Program

Proposed procedure in \VhICh counsel for both
sides would, in a few hours, present their arguments
before a mutually acceptable neutral advisor. High
company and agency officials with authority to re-
solve the matter would be present. The neutral ad-
visor would give an opinion on strong and weak
points of cach side’s case. probable outcome if liti-
gated and proposed settlement. The principals
would then negotiate. If they were unable to settle,
all that transpired, including the neutral’s opinions,
would be inadmissible in subsequent proceedings.
Eric D. Green, Mini-Trial Handbook at 49, Corpo-
rate Dispute Management (Matthew Bender, 1982).

4. Acts us Expert Fact Finder
The FTC-Yamaha Joint Research Project

Since the main issue to be resolved in this pro-
ceeding was how the consumer interpreted the
commercial, the parties agreed to sponsor jointly a
consumer marketing research study. The parties
participated equally in the design and methodology
of the research and then hired a neutral firm to con-
duct the rescarch. The unambiguous results of the
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study greatly facilitated a consent agreément. I1.
Keith Hunter. “The FTC-Yamaha Joint Rescarch
Project,” Corporate Dispute Management (Mat-
thew Bender. 1982), p. 259. See also Industry c.
Public Power District and Threatened Patent In-
Sfringement Case under 111, B 3. supra.

3. Hears Confidertial Terms

Parties agree to report acceptable settlement fig-
ures or terms' to the neutral only. If they are close,
the neutral works with them to settle the case. This
process can be used with other mini-trial variants to
narrow issues or shorten the length of the proceed-
ings. For example, the neutral can become the con-
fidential listener after information is presented at
the trial. Eric D. Green, Mini-Trial Iandbook at 35,
Corporate Dispute Management (Matthew Bender,
1982).

6. Moderates the Proceedings
Executive Discharge

This case was begun as an arbitration. At the end
of the presentations by the parties, the arbitrator in-
vited counsel to discuss the case with him. Counsel
met the next day and fashioned a compromise which
they agreed would be binding. Bernard Wray, “Us-
ing the Mini-Trial in an Executive Discharge Case,”
Corporate Dispute Management (Matthew Bender,
1982). p. 243; Eric D. Green, Mini-Trial Handbook
at 30, Corporate Dispute Management (Matthew
Bender, 1982). See also description under I A, su-
pra.

Two-Step Process

At outset of parties’ contractual relationship, a
neutral is designated to referee or facilitate a mini-
trial if a dispute arises. If the accompanying negotia-
tions fail to achieve a settlement, parties move to the
second step, which is binding arbitration with the
neutral referee acting as arbitrator. This process is
recommended for use in long-term international
commercial transactions. W. Gilbert Carter,
“Matching Technique to Need in the Resolution of
International Business Disputes,” CPR Intercor-
porate Disputes Task Force Workshop, April 14-15,
1982. See also description under I A, supra.

IV. UNSTRUCTURED SETTLEMENT
NEGOTIATIONS

Traditionally, these begin sometime after suit
has been filed and may continue as the litigation
proceeds. Counsel conduct negotiations without the
principals and without a neutral. The purpose is to
reach an agreement (on some or all issues in the law-
suit) which may be reduced to a formal release.
There are now several variants. The substance of
the negotiations are private.

" A. Parties Settle Conditionally

Parties attempt to settle by reaching an agree-
ment on how much each party would owe assuming
possible trial outcomes. The theory of this approach
is that, by quantifving their potential liabilities, the

parties will develop a zone of compromise. Sce
Lawrcence Perlman and Steven C. Nelson, “New
Approaches To The Resolution of International
Commercial Disputes,” (1982), pp. 29-30.

B. Parties Represented By Two Teams

Lawyers not involved in the litigation conduct
settlement talks. This theory of negotiation was de-
veloped by Roger Fisher and William Ury of the
Harvard Negotiation Project. See Getting To Yes:
Negotiating Agreement Without Giving In. It was
the basis for a two-team approach to settle a major
securities case. See Jerold S. Solovy, “Jenner and
Block Dispute Resolution Department.” CPR Legal
Program Proceedings, February 1983, p. 71.

Penn Central v. U.S.

After four vears of litigation, Penn Central and
the federal government settled their dispute using a
“two team” approach. Each side created (1) a nego-
tiation team composed of corporate specialists and
(2) a separate litigation team that continued to liti-
gate while negotiations took place. Louis Cohen.
CPR Legal Program Annual Meeting, June 22-23,
1982, pp. 29-30.

C. Single Settlement Covers Two Actions

Consumers v. Great Western Cities, Inc.

A consumer class action and an FTC action
sought to correct the same wrong, but the FTC ac-
tion would not have had a res judicata effect on the
consumer actions. Settlement with the FTC pro-
vided for cash sums to be paid to the consumers in
return for a full release. Unsatisfied consumers
could resort to a government sponsored and super-
vised arbitration program to recover greater dam-
ages. Class action was then dismissed. Griffin ¢.
Great Western Cities, Inc., 76-210B (D.N.M.).
Memorandum of Points and Authorities in Support
of Defendants’ Motion to Dismiss the Alleged Class
Action Allegations.

V. PRIVATE TRIAL SERVICES

Parties are assuming different amounts of re-
sponsibility for conducting these processes. Some
do it themselves; others consult private dispute res-
olution services which provide the forum, propose
third party neutrals, or tailor rules of procedure and
evidence. The services conduct any one of the proc-
esses to resolve legal or factual disputes. Profit and
non-profit corporations and bar associations provide
these services. See Eric D. Green, “The Conceptual
Framework of Alternative Dispute Resolution.”
CPR Legal Program Proceedings, February 1983,
p-18; H. Warren Knight, “Private Dispute Resolu-
tion—A Going Concern in California.” Corporate
Dispute Management (Matthew Bender, 1982), p.
113.

A. Neutrals Acailable to Conduct Proceedings

In these services, neutral parties are available to
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_.eside over private proceedings. The neutrail may

“be a retired judge or a practicing lawyer. His role

may be to work out a settlement or make a substan-
tive decision on the merits. See Alan Kohn, “Bar
Council Seeks Method To Settle Complex Dis-
putes,” New York Law Journal, December 13, 1982,
H. Warren Knight, “Private Dispute Resolution—A
Going Concern in California,” Corporate Dispute
Management (Matthew Bender, 1982), p. 113.

CPR Offers Judicial Panel

The Judicial Panel, composed of prominent law-
vers and former judges, helps companies find and
use private alternatives to litigation. Panelists can
serve disputing parties in a variety of ways. For ex-
ample, they can help parties design a fair and cost-
effective dispute resolution procedure, act as neu-
tral fact finders or advisors in a mini-trial, or act as
mediators.

Federal Bar Sponsors Panel

The Federal Bar Council has assembled a panel
of trial lawyers to settle or decide disputes involving
membes’ clients and to arbitrate partnership or fee
matters. See Alan Kohn, “Bar Council Seeks Meth-
od to Settle Complex Disputes,” New York Law
Journal, December 13, 1982; Alternatives, March
1983, p. 2.

EnDispute Organizes Hurricane Iwa Panel

EnDispute is one of the for-profit businesses
which provides a wide variety of dispute resolution
services. An example of its work is the ten-member
panel organized to settle property damage insur-
ance claims from Hurricane Iwa. The panel offered
three basic services: a) a voluntary, non-binding set-
tlement conference; b) a mini-arbitration or ¢) a spe-
cial process, such as a mini-rial, that is tailored to
the needs of each dispute. In the conference, which
can be scheduled for either 90 minute or three hour
sessions a panel member may serve as a mediator to
help the parties negotiate a settlement. In the mini-
arbitration, the panel member hears both parties in
a half-day and renders a decision within 24 hours.
The award may not exceed the insured’s request or
be less than the insurer’s offer. Alternatives, April
1983, p. 4.

Dencer Bar Association Develops Referee
Program

In consultation with the Chief Judge of the Den-
ver District Court, the Denver Bar Association has
developed a voluntary system of resolving disputes
speedily and inexpensively outside the state court
system, Either before or after a case is filed, an attor-
ney may, with the consent of opposing counsel, file
an application and registration fee forin. The total
cost 1s S100 per side plus $25 for administration
costs. The parties then choose a panel and set a date
for the two-hour hearing. The pancels are chosen
from a list of prominent Denver attorneys. It is ree-
ommended that only one referee be used, but a pan-
el ot up to three attornevs may be selected. Parties
may submit selected reading materials to the refer-
ce three days before the hearing. After the hearing

the referece recommends a settlement orally and
then issues a written evaluation which is not bind-
ing on either party. Alternatives, May, 1983.

Judicial Arbitration Service (JAS) Relieves Courts

JAS is a California business which offers a vari-
ety of public and private dispute-resolving process-
es. Parties choose a neutral third party and arbitra-
tion procedures, binding or voluntary settlement
conferences, or structured settlement procedures.
While this concept for dispute resolution is theoreti-
cally suited to any kind of dispute, the types of dis-
putes which it has successfully resolved include
complex personal injury cases, insurance, construc-
tion and contracting cases. H. Warren Knight, “Pri-
vate Dispute Resolution—A Going Concern in Cali-
fornia,” Corporate Dispute Management (Matthew
Bender, 1982), p. 113. The publicly regulated activi-
ties of JAS will be discussed further in a later part of
the Taxonomy.

B. Private Fact Finding Organized

Private businesses and industry groups also have
organized their own fact finding forums to meet a
variety of needs. In each description below, the
function is to prevent complaints from escalating
into lawsuits.

Control Data Corporation Employs An
Ombudsman

The ombudsman’s role is dual: to prevent em-
ployee disputes as well as to resolve them. To aid in
dispute resolution, the ombudsman, as a neutral, not
a partisan, first tries to advocate the use of the griev-
ance procedure, a series of informal conferences
with a succession of management personnel. If and
only if the system cannot or will not respond to an
employee’s problem does the ombudsman step in.
He does not make managerial decisions, but tries to
insure that the system operates as it should. In addi-
tion, the ombudsman uncovers policies which are
inadequate to resolve emplovee problems or are not
being followed in employee matters. D. J. Reed,
“Control Data Corporation’s Ombudsman,” Corpo-
rate Dispute Management (Matthew Bender, 1982),
p. 229. This model will be discussed further in a
later part of the Taxonomy.

National Advertising Review Board (NARB)

Reviews Adcertisements

Complaint handling component of a self-regula-
tory arm of the advertising industry. The National
Advertising Division (NAD) is the investigative di-
vision of the review body, the NARB, and makes ini-
tial decisions on complaints, prior to review by
NARB panels. The appointed five-member panels
review written evidence and oral testimony from
NAD, the advertiser and witnesses and then issue
written judgments, to which advertisers have ten
days to respond. If the advertiser refuses to comply,
the NARB reports its finding to a government agen-
cy. Norman L. Gottlieb, “Self-Regulation in Nation-
al Advertising.” Corporate Dispute Management
(Matthew Bender, 1982), p. 3.
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Attachment # 5

Testimony of Austin K. Vincent of Topeka, Kansas
in support of HB 2916 before the
House Judiciary Committee on February 23, 1984

Present common law and statutory privileges and immunities
are insufficient to protect against evidentiary use of matters
disclosed in mediation and arbitration.

A. Attorney-Client privilege K.S.A. 60-426 is waived when
communications are in presence and hearing of third
persons. Fisher v. Mr. Harold's Hair Lab, Inc. 215 Kan
515, 519 (1974); and other cases cited therein.

B. Clergyman-Penitent privilege also requires confidential
communication and, therefore, is likewise waived in
mediation or arbitration process.

C. K.S.A. 60-2801 et seqg., deeming certain statements
inadmissable as evidence, deals with the very narrow
circumstance of statements made by a declarant who
disavows the statements within fifteen (15) days after
release from the care of a physician or hospital after
incurring personal injury.

D. Court is not required to give effect to stipulations
unless reduced to writing and signed by the counsel
to be charged therewith. S. Ct. Rule 163, K.S.A. 60-2702a.

Kansas has a comprehensive statutory scheme for arbitration
of dispute, including judicial enforcement procedures.

K.S.A. 5-201 et. seg. and 5-401 et. seq., Uniform Arbitration
Act.



H.B. 2896
Attachment # 6

Testimony by Jim Robertson
SRS/CSE Senior Legal Counsel
(913) 296-3410

Social and Rehabilitation Services supports H.B. 2896 if an amendment is made
which would require applicants for offset services to apply for Title IV-D
non-ADC status pursuant to K.S.A. 39-756 (copy attached). If such cases are
made ''mon-ADC", the federal government will provide 70% FFP for the cost of
processing the caseload and for additional CSE staff necessary to handle an
expected 20,000 additional non-ADC cases. Also, if these cases are processed
as "mon-ADC" cases by SRS, the State of Kansas will be eligible to receive an
incentive payment from the federal government for the amounts collected.
Without the amendment, the bill would require SRS to collect delinquent
support by using 100% state funds. Also, SRS would receive no fee, no
reimbursement for expenses, and no federal credit for- the collections
(therefore, no federal incentive payment).

Fiscal Note: The Kansas Child Support Enforcement Unit currently has the
responsibility for processing in excess of 90,000 support enforcement cases
with a little over 100 state employees scattered across the state. If this
bill became law, it could encourage an estimated 20,000 additional non—ADC
cases. To accomplish the mandates of this bill in an acceptable manuer, we
estimate that an additional 19 1/2 employees will be required. The total
costs for these positionms (including attorney time; travel and subsistance) are
estimated to be $378,880. With the federal match, the cost to the state would
be $113,664.

To process offset cases pursuant to this bill, SRS would have the following
responsibilities:

(1) determining the legal validity of the support order and arrearages;

(2) representing the claimant in due process administrative hearings and
appeals to district court;

(3) establishing a system to accept and validate applications;

(4) preparing and referring a state debt setoff computer tape to the
Department of Administration;

(5) dealing with complaint calls from obligors and obligees;

(6) settlement negotiations;

M  (7) if the cases are established as 'non-ADC", CSE would be respomnsible

for providing a full range of support establishment and enforcement
services other than setoff.

If SRS receives 20,000 such cases, we could expect to accomplish a state
income tax refund offset on 15,000 cases with collections of at least
$1,125,000 per year.

Potential legal problem: At some point a question could be raised concerning
the use of setoff when a debt is not actually owed the state. 'Setoff" is a
legal theory which allows for the satisfaction of a debt when both parties to
the offset owe a debt to each other.

An attempt to counteract this potential problem is made at lines 0064-0066 by
stating "for purposes of this act (the amount due) shall be considered a debt
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due and owing the department of social and rehabilitation services."

Since this is a relatively new councept, no case law in Kansas or any other
state has developed as yet. However, 26 states and the District of Columbia
have implemented a state tax refund offset program. Of this number , Iowa,
Minnesota, and Wisconsin have enacted setoff provisions which apply in non-ADC
cases. Several other states in addition to Kansas are considering legislation
this year to offset support debts in non—-ADC cases.
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the discontinuance of such aid. The notice
shall include:

(1) A statement that the assignmemt has
»n partiallv terminated;
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f a hearing or

port rights was i
secretary of soclal ad rehabilitation ser-

Certain services concemmg
location of parents, paternity establishment
and child support available to persons other
than persons receiving aid to families with
dependent children; application, fee; as-
signment of support rights; distribution of
collections; attorneys representing depart-
ment of social and rehabilitation services,
attorney-client relationship. The secretary
of social and rehabilitation services shall
make services required under part D of title
IV of the federal social security act (42
US.C. § 631 et seq.), or acts amendatory
thereof or supplemental thereto, and federal
regulations promulgated pursuant thereto
relating to the location of parents, the es-
tablishment of paternity and the enforce-
ment of child support obligations available
to persons not receiving aid to families with
dependent children upon application by

such persons. The secretary shall fix by
rules and regulations a fee or fees for ser-
vices rendered pursuant to this section as
required by federal law or federal regula-
tions, or both. The secretary may take an
assignment of support rights from an indi-
vidual applyving for paternity or child sup-
port services under this section. The

- amounts collected on behalf of persons who

apply for and receive such services shall be
paid to them unless the secretary of social
and rehabilitation services retains an as-
signment of support rights pursuant to sub-
section (c¢) of K.S.A. 39-709. If such an as-
signment is retained by the secretary,
current support payments shall be paid to
the obligee and the secretary may retain any
support arrearage to which social and reha-
bilitation services has a claim. Any support
arrearage collected in excess of the amount
assigned to social and rehabilitation ser-
vices shall be paid to the obligee. In any
action brought pursuant to this section, or
any action brought by a governmental
agency or contractor, to establish paternity
or to establish or enforce a support obliga-
tion, the social and rehabilitation services’
attorney or the attorneys with whom such
agency contracts to provide such services
shall represent the state department of so-
cial and rehabilitation services. Nothing in
this section shall be construed to modify
statutory mandate, authority or confiden-
tiality required by any governmental
agency. Any representation by such attor-
ney shall not be construed to create an at-
torney-client relationship between the at-
torney and any party, other than the state
department of social and rehabilitation ser-
vices.

History: L. 1976, ch. 210, §
ch. 187, § 1; April 29,

5; L. 1982,
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anabsent parent including any information
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AN ACT concerning child support; relating to enforcement of
orders thereof; providing for setting off certain amounts
against moneys held for or owed to the obligor by the state;
amending K.S.A. 1983 Supp. 75-6202 and repealing the exist-
ing section, :

Be it enacted by the Legislature of the State of Kansas:
New Section 1. (a) Any individual not otharwise eligible as a
public assistance recipient may apply to the secretary of social

in accordance with K.S.A. 39-756

and rehabilitation services for assistance in collecting delin- |

Suggested Amendments to H.B. 2896

From:

J.A. Robertson
CSE Senior Legal Counsel
(913) 296-3410
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procedure provided by K.S.A. 1983 Supp. 75-6201 et seq. and
amendments therete o ¥

(b) Any application for assistance under this section shall be
accompanied by verification, satisfactory to the secretary of so-

cial and rehabilitation services, of: (1) A court requiring that .
child support be paid to the applicant; (2) one or more delin- °
quent child support payments; and (3) the amount of support that

is delinquent. If the secretary determines that court-ordered
child support in an amount greater than $25 is due and owning
the applicant, the secretary shall initiate collection of the delin-
quent child support under K.S.A. 1983 Supp. 75-6201 et seq. and
amendments thereto.

() Upon completion of a setoff transaction to collect delin-
quent child support as provided by this section, the director of
accounts and reports shall transfer the net proceeds collected,
after deduction of the collection assistance fee authorized by
K.5.A. 1983 Supp. 75-6210 and amendments thereto, to the child
support enforcement fund, which is hereby established in the
state treasury. Such proceeds shall promptly be paid to the
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0046 individual upon whose behalf they are collected, upon warrants
0047 approved by the secretary of social and rehabilitation services ‘_@_‘_or
0018 the director of accounts and reports issued pursuant to vouchers
0019 approved by the secretary of social and rehabilitation services or
0050 a person or persons designated by the secretary.

0051 Sec. 2. K.S.A. 1983 Supp. 75-6202 is hereby amended to read
0052 as follows: 75-6202. As used in this act:

0053 (a) “Debtor” means any person owing a debt to the state of
0054 Kansas or any state agency or owing court-ordered child support
0055 to an individual who has applied for assistance in collecting
0056 that support under section 1.

0057 (b)) “Debt” means:

0w0s8 (1) Any liquidated sum due and owing to the state of Kansas
0059 or any state agency which has accrued through contract, subro-
0060 gation, tort, operation of law, or any other legal theory regardless
0061 of whether there is an outstanding judgment for that sum; or
o062 (2) any amount of court-ordered child support due and
0063 owing an individual who has applied for assistance in collecting
0064 that support under section 1, which amount, for the purposes of

0065 this act, shall be considered a debt due and owing the depart- |
0066 ment of social and rehabilitation services. i
0067 (¢) “Refund” means any amount of Kansas income tax refund \
0068 due to any person as a result of an overpayment of tax, and for!
0069 this purpose, a refund due to a husband and wife resulting from a
0070 joint return shall be considered to be separately owned by each ',
0071 individual in the proportion of each such spouse’s contribution ‘
0072 to income, as the term “contribution to income” is defined by E
o073 rules and regulations of the secretary of revenue. o
0074 (d) “Netproceeds collected” means gross proceeds collected 'z
i
,

0075 through final setoff against a debtor’s earnings, refund or other

1
0076 payment due from the state or any state agency minus any

o077 collection assistance fee charged by the director of accounts and
w78 reports of the department of administration.

0079 (¢) “State agency” means any state office, officer, depart- -
0080 ment, board, commission, institution, burcau, agency or author-
0081 ity or any division or unit thereof.

oow2 () “Person” means an individual, proprietorship, partner-






