March 14, 1984
Date

Approved

MINUTES OF THE __ SENATE _ COMMITTEE ON COMMERCIAL AND FINANCIAL INSTITUTIONS

The meeting was called to order by Sen. Neil H. Arasmith at
Chairperson
—9:00  am./p#F% on March 13 19_8%in room __229=S of the Capitol.

All members were present except:

Sen. Hess — Excused

Committee staff present:

Bill Wolff, Legislative Research
Bruce Kinzie, Revisor of Statutes

Conferees appearing before the committee:

Representative David Heinemann
Representative Marvin Barkis

Kathleen Sebelius, Kansas Trial Lawyers

Gary McCallister, Kansas Trial Lawyers

John Brookens, Kansas Bar Association

Dick Scott, State Farm Insurance

Mark Bennett, American Insurance Association

The minutes of March 12 were approved.

The hearing began on HB 2657 with the testimony of Rep. David Heinemann, the author
of the bill. The chairman told Rep. Heinemann that the bill had been explained by
staff previously. Rep. Heinemann briefly testified that the bill was needed for the
sake of consistency of the payable upon death account statutes with the probate code.

Sen. Pomeroy moved that HB 2657 be reported favorably and put on the consent calendar.
Sen. Werts seconded, and the motion carried.

The hearing began on HB 2437 with the testimony of Rep. Marvin Barkis in support of
the bill. Rep. Barkis said that he was the sponsor of the amendment dealing with
family exclusion last year. The problem came to his attention while serving on an
interim committee dealing with the subject. At that time eight of ten attorneys he
asked did not know if their insurance policy had family exclusion. Rep. Barkis found
that some insurance companies do not have this exclusion in their policies. He said
that the two arguments against family exclusion are that family members suing each
other is disruptive to family life and the cost of premiums would rise. He continued
that under the present law in Kansas family members get only medical coverage, and
most people feel their policy covers liability for family members, but it does not.
Rep. Barkis feels that it is more disruptive to a family to have a member disabled,
causing a drain on finances from other members of the family. As to the cost of the
premiums rising, Rep. Barkis could not be certain that this would happen. He suggested
an amendment to address this problem in which the insured could decide whether or not
he wished to have this coverage. He passed a copy of the proposed amendment for the
committee to inspect. He concluded that family exclusion seems to be the reverse of
what insurance is intended when one finds that his child's injury resulting from an
accident in his automobile is mot included in the policy because of the family exclu-
sion clause. He feels that amyone who is mnot the driver should be covered and that
the interspousal immunity aspect should be the subject of an interim committee study.

Next to appear in support of HB 2437 was Kathleen Sebelius, Kansas Trial Lawyers.

She distributed copies of newspaper articles summarizing the household exclusion
language and a list of auto insurance writers in Kansas showing their status on the
exclusion. (See Attachments I and II.) She explained that the bill was originally
drafted by the insurance industry to reinstate a number of commercial exclusions,

but the family exclusion had been amended into the bill. She explained that HB 2861
also deals with family exclusion, but it eliminates any injury to the insured as well
as the driver in contrast to HB 2437 which eliminates only the driver from the policy.

Gary McCallister of the Kansas Trial Lawyers followed with his testimony in support
of HB 2437. He began by saying that in his own personal experience he has found

that his children are not insured under his policy but that he had thought that he
had purchased such coverage. He explained that HB 2437 deletes this exclusion and

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing hefore the committee for
editing or corrections. Page __1_ Of 2
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room 529-S | Statehouse, at __9:00  a.m./xxrx on March 13 1984.

allows coverage for everyone who is not the operator. This bill is not for cause
of action but to determine whether or not family members are covered. He feels the
bill is necessary so that both the operator and passengers have the coverage they
think they have.

John Brookens of the Kansas Bar Association testified in support of HB 2437 in regard
to the household exclusion only. He said that the question 1s not whether there should
or should not be cause for action. He gave a personal example to prove the point that
the bill is needed. While on vacation with his children and grandchildren in separate
cars, the grandchildren were covered when traveling in his car but not when traveling
with their parents. He feels that this situtation should not exist. Also, he distri-
buted copies of a Kansas Supreme Court decision whech he feels answers all the objec-
tions to family exclusion. (See Attachment III.) He urged the committee members to
read the decision.

Dick Scott of State Farm Insurance began testimony in opposition to the family exclu-
sion portion of HB 2437 which had been amended in on the floor of the House. He
explained that the original intent of the bill was to correct mistakes in a bill
passed in 1981. He feels that the family exclusion portion of the bill should be
amended out of the bill because it is covered in HB 2861, and removing family exclusion
from HB 2437 would remove the controversial part of the bill. Mr. Scott said he
opposes household exclusion for three reasons: (1) One can purchase family exclusion
at present at a higher premium which would be for the remote possibility that a child
might sue the parent. If this were made mandatory, it would be just one more thing
forced on the public. (2) TIf the adversity in relationships is eliminated, the check
and balance system to bring about justice is eliminated. This creates a situation
where fraud and collusion become possible. (3) To compensate the driver's family by
way of the tort system is slow, expensive, uncertain, and improper discrimination.

Upon conclusion of Mr. Scott's testimony, the chairman asked if he had any figure
on how family exclusion would affect rates, and Mr. Scott said that his company
had estimated that it would result in a five percent increase.

Sen. Werts questioned if the wording on line 174 was correct for its intent. Mr. Scott
was in agreement that the wording needs to be addressed.

Final testimony on HB 2437 was given by Mark Bennett, American Insurance Association,
in support of the bill..He noted that Homer Cowen of the Western Insurance Companies
had not been able to appear but had expressed his support of the bill as he has in
the past and supports the buy back provision for rates.

There being no further time, the meeting was adjourned.

Page 2 of 2 _
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: TOPEKA — Late on# night three
years ~ago, ; Olathe. attorney -Joe
Vadec was . called to . the hospital
“-where his, lﬁ-}'ear-old daughter lay
‘after a car accident. '
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the Vaders' car, so Joe Vader as-

*d the $100,000 lability insur-

he carried on-his vehicie

wutld help cover the expenses. But

Joe Vader hadn't read the family
xexclnswn clause in his palicyy
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Legislative 83 =~

T

Swvday Marth 20 1983

A e

238

Clause Prohtbitts

OEXCLUSION From 1B

b T N e

oaveraseonhlscardidntpﬁyto-

“" household members.
“I didn't know that in the state of-..
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than my own children,” Vader sald.".
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" and I'm paying the premiums.’
Something has to be done.”
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EVadeﬂ,meKaanousethhm-
sion moved fo stop Insurance com-
punmtmmmnngslmllarexcmp-
tions. " During fdebatel before an
insurance-bill was senf to the Sen-

ate, the House tacked on a measure.

that would prohibit the family ex-
clusion clause {n insurance policies
soid to Kansans. o

The insurance companies that use
the clause — 12 of the top 20 pri-
vate passenger writers in Kansas —
oppose the move, saying prohlbiﬁng
the exclusion will ‘encourage’ sults’
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i 'inomrraa states inthe country

do pot authorize the family exclu-
sion clause in insurance policles. In-

other states, the clause has been
nac.nhah!e hecapce mn_mnm fnl.

eptab courts fol
‘ Jowed the doctrines of parental and ,
‘spousal immunity, which say that
family members can't file suit
. against .each other,'and:'so cannot:’

between family. members, lead . "-L make claims on liability insurance.

more insurance; fraud-and drive up
premium- rates. o BRS

But lnpportem of the change. in-
cluding the Kansas Trial Lawyers,
Association, say:that prohibiting the
exclusion clause will simply give:
Kansans the Hability coverage they
already believe. they have.

“I'm convinced most consumers
in this state do not know their poli-
cy doesn’t extend fully to family
members because they don't read
the fine print,” said Kathleen Sebe-
lius, a spokeswoman for the trial
lawvers.

But many states are challenging
1that doctrine, through-court rulings”
and changes lo laws. In 1980, the
Kansas Supreme Court ruled that
children who sustained injuries as a
result of a parent’s negligent oper-
ation of a motor vehicle could file

suit.

In the Supreme Court opinion, the
justices said there Is no logica! ree-
son childrea ‘of “a policybolder
shouldn't be able to receive the
same insurance award that pon-rel-
atives would ordinarily receive.
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THE COURT placed great weight
on the fact that automoblle labllity
insurance is mandatory in Kansas,
action instituted to,

" from a<parent
could be understood as agalnst the

against the parent. ' Y
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the idea.’
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for children to sue parents, parents
sue each-other. — and sults brimg
conflict, temptation and collusiod,”
says Douville, who has worked 2z a
lawyer for an insurance compeamy.
"Confllct weaxem the family ties.
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" INSURANCE COMPANIES

exclusion use the same argument.
“Your liabllity insurance protects

" you against’ claims against you —
but If a famlly member, a child sues
_you, lt's basically like making.a
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cent of the private passenger lisbil-
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Rep. Marvin Barkis, D-Lou!sburg_
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HOUSEHOLD EXCLUSION

H.B. 2437 - Authorizes exclusions in commercial auto policies;
strike household exclusions in Kansas.

Current status - Passed House 72-45 (3/8/83), Assigned to Senate
Committee on Commercial and Financial Institutions.

In insurance polices, exclusion reads as follows:

"...any insurer may exclude coverage for: any bodily injury to any

insured or any family member of an insured residing in the insured's
household..." ’

Amendment to H.B. 2437 on House floor struck this language, and
would deny legislative authority to write household exclusions in Kansas
auto policies.

Listed below are the top twenty private auto insurance writers in
Kansas and the status on the exclusion,

1. State Farm Mutual Automobile Insurance COmMpany..eeeeeeeececseces YES
2 Farmers Insurance Company, InC...ceeceecnceese 8 AT i B R sissnme  YES
3. Farm Bureau Mutual Insurance Co0., INC.ceveecoccnccsccccsoncnnes YES
4, American Family Mutual Insurance Company....... R (31
5. Allstate Insurance Company..cessesesensacossses sewewsssssunesws YED
6. Mid-Century Insurance Company..ceceseccecences 5 SRR § B R eee YES
7.  Shelter Mutual Insurance Company (MFA Mutual)......eeeeeenan ves YES
8. Farmers Alliance Mutual Insurance Company..... - NO
2.  Western Casualty and Surety COMPany.ceeeeeeecoesescranonees swas  YES
10. USAA Casualty Insurance Company..... g S § & e YES
11, ALID Insurange COMPaNYws s snmwemes § 5 ssemaas & s e tecsesaciennas « YES
12, American Standard Improvement COmpany......ceceeeeeceees § 3 S YES
13. State Farm Fire and Casualty COMPany....ceeeeccscccsccacsoacess YES
4. USF&G Company..... . — swiecaie 8 8 8 wEEe YES
15. Patrons Mutual Insurance Association......... sssewsse st sens wuw  YED
16, Farmers Casualty COMpan¥ees s s svevsas s s swnwanes § 5% e I, T NO
17. Western Fire Insurance Company...coeeecceccess W SRR @ ¥ YES
18, Travelers Indemnity Company..cceececececcss eibitimin @ & Brazesesaiasers & o e+« NO
2. Hartford Accident and Indemnity Company...ceeeoceeecsnccceas sew  YES
20, American States Insurance COmpany.....cceceeeacass semsenvesssw  YES
RESULT:

In 1281, the Kansas Supreme Court recognized the right of minor
children to bring a cause of action in injuries resulting from negligence
of a parent operating a motor vehicle. With the household exclusion,
although the cause of action is recognized, there would be no insurance
coverage.

What this means is that if a parent is driving a car carrying her
children and she is at fault in an auto accident, her children are not
covered under the liability policy. In the case of a car pool,
neighborhood children would be covered, but her children would be
excluded.

;wffﬁch”15”+.22:



758 SUPREME COURT OF KANSAS

Nocktonick v. Nocktonick

No. 50,495

Rosanna Nockronick, a minor, by her guardian Wayne Matson -

Plaintiff-Appellant, v. Recina Nockronick, and FARMERS ALL.
ANCE MutuaL Insurance Compeany, Defendant-Appellee.
(611 P.2d 135)
SYLLABUS BY THE COURT
PARENT AND CHILD—Personal Injury Action Brought by Child for Parent’s
Negligence. An unemancipated minor child may recover damages in an action

brought against a parent for personal injuries caused by the negligence of the
parent in the operation of a motor vehicle,

Appeal from Shawnee district court, division No. 6; TERRY L. BULLOCK, judge.
Opinion filed May 10, 1980. Reversed and remanded with directions.

Wilbum Dillon, Jr., of Topeka, argued the cause and was on the brief for the
appellant.

George F. Farrell, Jr., of Benfer and Farrell, of Topeka, argued the cause and
was on the brief for the appellee.

Edward M. Boyle, of Olathe, was on the brief amicus curiae for the Kansas Trial
Lawyers Association.

Donald Patterson and J. Steven Pigg, of Fisher, Patterson, Sayler, and Smith, of
Topeka, were on the brief amicus curiae for the Kansas Association of Defensc
Counsel.

The opinion of the court was delivered by
PrACER, J.: This is an action brought by an unemancipated
minor child against her mother to recover damages for personal
ries suffered by the child as the result of an automobile
sision. The plaintiff-appellant, Rosanna Nocktonick, was a
minor three years of age on October 15, 1976, the date of the
collision. She was a passenger in an automobile operated by her
natural mother, the defendant-appellee, Regina Nocktonick. The
Nocktonick vehicle collided with an automobile driven by
Eleanor Milner at the intersection of two county roads in Jackson
County, Kansas. The plaintiff's injuries included multiple frac-
tures of her leg, requiring extensive hospitalization.
On August 17, 1977, Regina Nocktonick was appointed con-
servator of Rosanna for assertion of Rosanna’s claim against
“sanor Milner. This claim was satisfied by a settlement which
s approved by the court and paid by Milner’s insurance com-
pany. The scttlement was based upon a covenant not to sue, and
reserved Rosanna’s right to proceed against her mother, Regina.
Regina’s insurance carrier, Farmers Alliance Mutual Insurance
Company, asserted a lien for the PIP benefits paid, and that sum
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was refunded from the settlement proceeds pursuant to court
order. On October 3, 1977, Wayne Matson, Rosanna’s maternal
grandfather, was appointed her conservator lo pursue her claim
against her mother. Rosanna’s petition was filed October 5, 1977,
against both her mother, Regina, and Farmers Alliance Mutual
Insurance Company. In her petition, Rosanna alleged her per-
sonal injuries were the resuit of her mother’s negligence in the
operation of her motor vehicle. She claimed danages in the
amount of $50,000, the limit of her mother’s liabiiity insurance
coverage. Farmers Alliance was later dismissed as a named party
defendant. The defendant, Regina Nocktonick, then moved for
summary judgment on the basis that the doctrine of parental
immunity barred an action by an unemancipated minor against
her parent to recover damages for negligent operation of a motor
vehicle. The trial court granted summary judgment, holding that
the doctrine of parental immunity should be applied in Kansas to
bar such a claim. Plaintiff brought a timely appeal to this court.

This appeal requires us to consider whether an unemancipated
minor may recover damages in an action against a parent for
injuries allegedly caused by the negligence of the parent in the
operation of an insured motor vehicle. This issue has never before
been presented to an appellate court in Kansas. In Miles v. West,
994 Kan. 284, 580 P.2d 876 (1978), the doctrine of “intrafamily
immunity” was referred to in the opinion at page 286 but the
issue was not decided.

This court recognized the existence of interspousal tort immu-
nity and applied it in Sink o. Sink, 172 Kan. 217, 239 P.2d 933
(1952), where it was held that in this state neither spouse may
maintain an action in tort for damages against the other. Here, the

court is free either to adopt the doctrine of parental immunity or |
to reject it, without overruling any prior Kansas case law, reject-

ing any rule of the common law, or invalidating any VK&T“SE'IS
“statute. Stated simply, our task is to decide which rule best serves,
‘THE"E‘EE‘JE‘GI"j“[?é?i”é‘é'Tﬁ*Kﬁﬁ&iﬁ‘?ﬁ'HiE'&iosing years of the twentieth
~=1rwaild be helpful at the outset to discuss generally the history
of parental immunity, the justifications usually advanced for its
adoption or rejection, and the exceptions to the doctrine adopted
in various cases. There is a comprehensive annotation on the
subject of “Liability of Parent for Injury to Unemancipated Child

Attachmen+t TL



760 SUPREME COURT OF KANSAS
Nocktonick v. Nocktonick
Cs by Parent’s Negligence” in 41 A.L.R.3d 904. There the

view.. presently followed in the various states are discussed in
depth and the cases supporting each position are cited, All of the

cases agree that parental immunity in _tort is a _creature of Tela-
o=t Rl o - e o e o -

ey recent American jurisprudence. The carly English law is
discussed at length in McCurdy, Torts Between Persons in Do-
mestic Relation, 43 Harv. L. Rev. 1030, 1031-1050 (1930). It is

o i}

clear that both the English and American cases have long per-

—rifted actions Lehween parent and ininor child in disputes in-
volving property rights. Professor Prosser has suggested that
tRere is no good reason to think that the English law would not
permit actions for personal torts as well, subject always to the
parent’s privilege o enforce reasonable discipline against the
SRild. Prosser, Law of Torts § 192 (4th ed. 1971)_Prosser points
‘out that thereare decisions in Canada and Scotland holding that
‘Tuch an action will lie. Other legal scholars have concluded that
there is nothing in the English 1am;ﬁm;i3récﬁﬁgsanachon in
tort by a minor who has been wrotiged by his parent. Hebel v.
“Hebel 435 P.2d 8 (Alaska 1967); 1 Harper & James, Law of Torts
§ 8.11 (1956). Thus, the general consensus seems.to be that the

doctrine of parental immunity has no foundation in the_English—"

law, but originated in the United States. e
The doctrine of parental i"rﬁ_rnunity_wasﬁ:;:liciall}pcreated in a

Mississippi case, Hewlett v. Ragsdale, 68 Miss. 703.79°50.7885

g LD e S R . . :
1181 Iy HewleH, an_unemancipated minor brought an action

t her mother for the child’s illegal imprisonment in’an
‘T, i@ asylim motivated by the m ther's desire to_obtain the

child’s property: THe Mississippi Supreme Court refused to en:

‘tertain th(_ed_glau_g_l_]té‘g'_._s_u,c,l_a_irr;, giving the fol owing explanation:

r:F[SIo long as the parent is under obligation to care for, guide and control, and the
child is under reciprocal obligation to aid and comfort and obey, no such action as
this can be maintained. The peace of society, and of the families composing
society, and a sound public policy, designed to subserve the repose of families
and the best interest of society, forbid to the minor child a right to appear in court
in the assertion of a claim to civil redress for personal injuries suffered at the
hands of the parent. The state, through its criminal laws, will give the minor child
piotection from parental violence and wrongdoing, and this is all the child can be
to demand.”” p. 711

. Mississippi court cited no authority in support of its holding.
The Hewlett decision was followed by McKelvey v. McKelvey,
111 Tenn. 388, 77 S.W. 664 (1903), in which a minor was

-y

LR EE

i
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precluded from asserting a claim for damages resulting from
cruel and unusual treatment at the hands of her father and
stepmother. The court concluded that sound public policy sup-
ported the decision. Two years later in 1905, in Roller v. Roller,
37 Wash. 242, 79 Pac. 788 (1905), the Supreme Court of Wash-
ington reversed a decision in favor of an unemancipated female
hild who had been raped by her father. The court held that such
i action between the father and daughter did not lie because of
the interest that society had in preserving harmony in domestic
relations. Roller was an aggravated case, and plaintiff’s counsel
suggested to the court that the child having been raped by her
father, it would seem that the harmonious relationship had al-
ready been disrupted. The court rejected this argument stating
that “if it be once established that a child has a right to sue a
parent for a tort, there is no practical line of demarkation which
can be drawn.” p. 244. Hence the child was denied a remedy.
Following these cases, most of the jurisdictions in the United
States adopted the doctrine of parental immunity, holding that an
unemancipated minor child may not maintain an action in tort
against a parent to recover damages for personal injuries.

The doctrine of parental ’i_r_x]gnunityﬁhas‘__heen.justiﬁed on_the

B ba}?s of mﬁtﬂﬁﬁ?ﬁéﬂgf Fﬁ‘ggre are five policy reasons primarily

relied on fo supportit:
") Disturbance of domestic harmony and tranquility;
(2) Interference with parental care, discipline, and control;
(3) Depletion of family assets in favor of the claimant at the
expense of other children in the family;
(4) Possibility of inheritance by the parent of the amount
recovered in damages by the child; and
(5) The danger of fraud and collusion between parent and
child.
Domestic tranquility and interference with parental discipline,
care, and control are the policy reasons most frequently offered by
courts which have approved the rule. Skinner v. Whitley, 281
N.C. 476, 189 S.E.2d 230 (1972); Barlow v. Iblings, 261 lowa 713,
156 N.W.2d 105 (1968). In support of parental immunity, many
courts have relied heavily upon the interspousal immunity be-
tween hushand and wife, pointing out that the same public policy
is applicable to parent-child relationships as to husband-wife
relationships.
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Nocktonick v. Nocktonick

A e parental immunity doctrine had become well ag-
ceple. | many ]cgﬂ]"sch'oi:lrs and ju(ﬁ.{(:ﬁ began to criticize the

Tootrine on the basis that its practical effect was to produce
sanifest injustice in many factual situations. See for example,
Prosser, Law of Torts § 122 at 864; 1 Harper & James, Law of
Torts § 8.11 at 650. Some of the writers point out the fact that
litigation between parent ﬁﬁﬂ"'c"ﬁilﬂﬁfi".r"é}‘_i)f?)péi't)" "righrtsris quite
common, yet family harmony has seemed to survive. These writ-
érs aigue that thé law cannot reasonably makp_ajﬁﬁﬁgﬁaf
between the enforcement of property rights and the enforcement
of personal rights. Furthermore, the “family harmony” rationale
hias been rejected on the basis that it is improbable that a suit
would be filed against a parent by a child where there is not
already discord in the family. Sorensen v. Sorensen, 369 Mass.
350, 339 N.E.2d 907 (1975). Others have questioned why a child
not related to the tortfeasor should be permitted to recover in
situations where a child of the tortfeasor is precluded from
recovery, and, further, why an emancipated sibling, age 18,
should have a cause of action against a parent for personal injury
where an unemancipated child, age 17, does not.

These criticisms resulted in a series of judicial decisions which
have eroded the doctrine by the creation of numerous exceptions
to it. Today, there are very few jurisdictions, if any, which

recognize parental immunity in its absolute form. The exceptions

to the doctrine which have been recognized by various courts are
th owing:

. .s noted above, parental immunity was never extended
beyond personal torts. It has never been recognized in cases in
torLaffecting only property, such as trespass to land or deceit.

‘It was held almost from the beginning that the immunity
did not apply to adult children or to minor children who had been
emancipated by the surrender of parental control over them.

3))Some courts hold that, where death has terminated the
parént-child relationship, there is no longer any basis to apply the
parental immunity rule, thus making it appropriate for claims to
be brought against the child’s estate or the parent’s estate for

I al wrongs. Dean v. Smith, 106 N.H. 314, 211 A.2d 410
( . Johnson v. Myers, 2 11l. App. 3d 844, 277 N.I.2d 778

(1942).
Another exception, recognized fairly carly and supported by

%
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a good many decisions, has been that there is no immunity for the
intentional or reckless infliction of bodily harm. This exception
has been adopted on the theory that a parent who intentionally
inflicts bodily harm on his child steps outside of his capacity as a
parent. One application of this exception has been in the case of a
parent who injures his child by his drunken driving of an au-
tomobile. Kobylanski v. Board of Education, 22 111. App. 3d 551,
317 N.E.2d 714 (1974); Hoffman v. Tracy, 67 Wash. 2d 31, 38, 406
P.2d 323 (1965).

((gj) Another exception is that there is no immunity for bodily
harm inflicted by conduct that is merely negligent, if the harm is
inflicted in the course of a business activity carried on by the
parent. The explanation usually given is that the parent has not
injured his child while acting in his capacity as a parent but
rather in his capacity of one conducting a business enterprise and
that the enterprise should have no parental immunity. See Farley
v. M M Cattle Company, 529 S.W.2d 751 (Tex. 1975); Cody v.
JA, odds & Sons, 252 Towa 1394, 110 N.W.2d 255 (1961).
@;’t has been held that the immunity of the parent or child is a
peféonal one that does not protect a third party who is liable for
the tort of either. Thus, when a parent within the scope of his
employment by another negligently inflicts personal injury upon
his own child, his employer is not protected by the parent’s
immunity and is subject to liability to the child as if the negli-
gence had been that of the employer himself. Stapleton v. Sta-
pleton, 85 Ga. App. 728, 70 S.E.2d 156 (1952); Mi-Lady Cleaners
v. McDaniel, 235 Ala. 469, 179 So. 908 (1938).

(7)) The immunity of the parent has not been extended to the
cise of one who stands in loco parentis—one who performs the
functions of a parent without being one. When there is bodily
harm inflicted by a stepfather, a grandparent, or a teacher looking
after the child, there is no immunity. Thus, in a second marriage,
the husband-may be liable for negligent injury to the wife’s
children but is not liable for injuries suffered by his own although

arising out of the same negligent act.
In recent years, several jurisdictions have carved an excep-

t6n to the parental immunity rule to allow the child to sue his
parent for injuries caused by the negligent operation of a motor
vehicle. See for example, Streenz v. Streenz, 106 Ariz. 86, 471
P.2d 282 (1970); Sorensen v. Sorensen, 369 Mass. 350. The main
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justification relied on for allowing an action by a child against a
parent in automobile accident cases is the prevalence of automo-
bile liability insurance. While courts concede the existence of
automobile insurance cannot create liability where none before
existed, the prevalence of liability insurance has been heldtobe a
proper factor to consider in determining the applicability of
parental immunity. The courts which have recognized this ex-
ception have proceeded on the theory that where the reason for a
rule of law no longer exists, the rule itself ceases. The existence of
liability insurance is, therefore, recognized as preventing family
discord and depletion of the family exchequer in automobile
negligence cases. See for example Goller v. White, 20 Wis. 2d 402,
411, 122 N.w.2d 193 (1963); Sorensen v. Sorensen, 369 Mass. at
362.

Prior to 1963, the only attempt at complete abrogation of
parental immunity had been made by an intermediate appellate
court in Wells v. Wells, 48 5.W.2d 109 (Mo. App. 1932), but that
decision was not followed by other courts. In 1963, in Goller v.
White, 20 Wis. 402, the Supreme Court of Wisconsin abrogated
parental immunity in negligence cases except in two situations:
(1) Where the alleged negligent act involves an exercise of paren-
tal authority over the child, and (2) where the alleged negligent
act involves an exercise of ordinary parental discretion with

sspect to the provision of food, clothing, housing, medical _and

.ntal services, and other care. Goller has now been followed by
a substantial minority of jurisdictions. See for example, Plumley
v. Klein, 388 Mich. 1, 199 N.w.2d 169 (1972); Hebel v. Hebel, 435
P.2d 8. In recent years seven jurisdictions have : g_l__:gq!i;}]ed paren-
tal immunity withou“t"restr_iétidorilsqj.:lj - : e
" Califeinia — Gibson v. Gibson, 3 Cal. 3d 914, 918, 92 Cal.

Rptr. 288, 479 P.2d 648 (1971);

Hawaii — Petersen v. City & County, 51 Hawaii 484, 462 P.2d

1007 (1969);

Nevada — Rupert v. Stienne, 90 Nev. 397, 528 p.2d 1013

(1974);

New Hampshire — Briere v. Briere, 107 N.H. 432, 224 A2d

588 (1966);

New York — Hairsten . Broadwater, 73 Misc. 2d 523, 342

N.Y.S.2d 787 (1973);

Gelbman v. Gelbman, 93 N.Y.2d 434, 297

N.Y.S.2d 529, 245 N.E.2d 192 (1969);

e———

Vou. 227 JANUARY TERM, 1980 765

Nocktonick v. Nocktonick

T Bppesdka el e

North Dakota — Nuelle o. Wells, 154 N.W.2d 364 (1967);
Pennsylvania — Falco v. Pados, 444 Pa. 372, 282 A2d 351
(1971).

It is obvious from this historical review of the doctrine of parental
immunity, with its many exceptions, that there has been a wide

variance in the acceptance and application of the rule throughout
this country.

In 1977, the American Law Institute adopted § 895G of the
Restatement (Second) of Torts (1979), which rejected the immu-
pity from liability in tort between parent and child. In lieu
thereof, it recognized privileges arising out of the parent-child
relationship. It states as follows:

“§ 895G. Parent and Child.

“(1) A parent or child is not immune from tort liability to the other solely by
reason of that relationship. '

“(2) Repudiation of general tort immunity does not establish liability for an act

or omission that, because of the parent-child relationship, is otherwise privileged
or is not tortious.”

In the comment to § 895G, the Restatement discusses the history,
justifications, exceptions, and abrogation of the doctrine of

parental immunity. The comment to subsection (2) states in part
as follows: .

“J. With the abrogation of the general tort immunity between parent and child,
the courts soon discovered that there still remain difficult problems of determin-
ing when a physical harm should be regarded as actionable. Intentional infliction
of physical harm might appear to be clearly tortious. But there is the privilege of
parental discipline. (See §§ 147-153). The intimacies of family life also involve
intended physical contacts that would be actionable between strangers but may be
commonplace and expected within the family. Family romping, even roughhouse
play and momentary flares of temper not producing serious hurt, may be normal in
many households, to the point that the privilege arising from consent becomes
analogous. )

“The intimacies of family life also alfect the determination of whether conduct
is negligent or not. If the conduct giving rise to an injury does not grow directly
out of the family relationship, the existence of negligence may he determined as if
the parties were not related. A similar attitude is taken regarding the driving of an
automobile on the street or highway; most of the cases abrogating the immunity
have involved antomohile accidents.

“Conduct involving the exercise of parental authority or supervision is essential
to the parent-child relationship. This is alse true of the performance of parental
duties such as the use of care to provide a safe place to live or adequate necessaries
or proper instruction and training. Parental diseretion is involved, and to say that
the standard of a reasonable privdent parent is applied should be to recognize the
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snee of that diseretion and thus to require that the conduct be palpably
~sonable in order to impose linhility. R
“Just as the parent-child relationship ereates an analogy to consent in the case of
an intentional tort, so in the ease of a negligent torl H;cru i< an analogy t‘(; t}”'
defense of assumption of risk. For activities central to that l'(.‘l:‘lliﬂll‘:]lip}ﬁ-):\ﬂ' 'K
larly within the home itsell, there is some relaxation of the s[rict(‘.r ‘i['l‘nl(ll'll' llLUI-'
conduct applied in dealing with third persons. A child 1]10!_!};!]”(‘“1\" ie-n:e: !(')
skates in a hallway and the parent trips over them or slides on llu‘m- lm-lcl f';H\'. ":‘
parent delays fixing a slightly broken step or calling in a carpenter to do itl 'u;;lnt; l
child falls as a result; these occurences are normally regarded ;IQ cmmm‘m l't“
incidents in family life and usually treated as accidents rather th-'m the 1 - 'FCC
imposing legal liability. l e
“These problems are comparatively new to the courts as a result of the recent
abrogation of immunity, and the courts have not yet worked out a full mml\':i:e:[
the proper legal treatment. The reasons put forward for a general tort itm;\lm-ﬁl\'
still carry weight and some courts conclude that there should be a remaining
immunity for certain types of activities. The analysis here, however, seems mnri
appropriate than the granting of a categoric immunity for these !)'pecl of "(Cl}\'i[ieﬁ
regardless of the blatancy of the negligence or the wilfulness ofk the‘cnndu -‘t'
“Ostensibly extraneous matters that have significantly affected some decisi():n'
in the past and will probably continue to do so, sieliide the presen.ce of liai)ifit;-
insurance and the fact that a suit is brought by a third-party defendant for
contribution rather than by the injured party for compensation.” ‘

As we observed in the beginning, our task is to decide which
rule best serves the needs of justice in Kansas in the closing years
of the twentieth century. In so doing, we must recognize that th-;:
more recent decisions rejecting parental immunity are indicative

¢ - - . 0 .
of a “growing judicial distaste for a rule of law which in one

-eep disqualified an entlreifclass of injured minors.” Gibson v.

bson, 3 Cal. 3d at 918. We believe that the authorities which
tavor abrogation of the parental immunity doctrine state the
proper approach in light of modern conditions and conceptions
of public policy. We see no good reason why children should not
enjoy the same right to protection and to legal redress for wrongs
done them as others enjoy. We question the view that a regard fcor
family harmony and tranquility necessitates denial of tort recov-
ery to a child injured in an automobile accident.

We are inclined to agree with Judge Fuld’s dissent in Badigian
v. Badigian, 9 N.Y.2d 472, 478, 215 N.Y.5.2d 35, 174 N.E.2d 718
1961), which states in part as follows:

"hnsv parents who are worthy of affection will make provision for the crippled
child to the extent of their ability without the spor of legal process. The child will
be unwilling to sue, will have no need or thought to sue. What is right will be
done, and it will be done out of Tove that is stronger than the liw. There may be
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some parents who are selfish or indifferent or eruel; if they turn the erippled child
adrift when his minority is over, he will be a drag npon society and a burden to
himsell. We shonld say that they may not do so with impunity. There are other
parents who, though willing, may be helpless. We should hold that the child is not
to be denied the benefit of insurance that would he available for a stranger.”

We have concluded that, under the factual circumstances of
this case, an unemancipated minor child may recover damages in
an action brought against a parent for personal injuries caused by
the negligence of the parent in the operation of a motor vehicle.
This conclusion is consistent with a growing list of states which,
in recent years, have adopted this position. States which have
abolished parental immunity in all cases or in automobile ac-
cident cases include:

Alaska — Hebel v. Hebel, 435 P.2d 8 (1967);

Arizona — Streenz v. Streenz, 106 Ariz. 86, 471 pP.2d 282
(1970);

California — Gibson v. Gibson, 3 Cal. 3d 914, 92 Cal. Rptr.
288, 479 P.2d 648 (1971);

Connecticut — G.S. 1979 Supp. 52-572c;

Hawaii — Tamashiro v. De Gama, 51 Hawaii 40, 450 P.2d 998

(1969);
Petersen v. City & County, 51 Hawaii 484, 462 pP.2d

1007 (1969);

Iinois — Schenk v. Schenk, 100 T11. App. 2d 199, 241 N.E.2d
12 (1968);

Kentucky — Rigdon v. Rigdon, 465 S.w.a2d 921 (1971);

Massachusetts — Sorensen v. Sorensen, 369 Mass. 350, 339
N.E.2d 907 (1975);

Michigan — Plumley v. Klein, 388 Mich. 1, 199 N.W.2d 169
(1972);

Minnesota — Silesky v. Kelman, 281 Minn. 431, 438-439, 161
N.W.2d 631 (1968);

New Hampshire — Briere v. Briere, 107 N.H. 432, 224 P.2d

588 (1966);

New Jersey — France v. A.P.A. Transport Corp., 56 N.J. 500,
267 A.2d 490 (1970);

New York — Gelbman v. Gelbman, 23 N.Y.2d 434, 297
N.Y.S.2d 529, 245 N.E.2d 192 (1969);

Nevada — Rupert v, Stienne, 90 Nev. 397, 528 P.2d 1013
(1974),

North Carolina — G.S. 1979 Supp. 1-539.21;
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orth Dakota — Nuelle v. Wells, 154 N.W.2d 364 (1967);

Pennsylvania — Falco v. Pados, 444 Pa. 372, 282 A.2d 35
(1971); R St

Vir(ginia— Smith v. Kauffman, 212 Va. 181, 183 S.E.2d 190
1971); a=ly

West Virginia — Lee v. Comer, 224 S.E.2d 721 (W. Va. 1976)
It should be noted that the states listed above have followed Bor
many years the rule which we have adopted today. Yet there
apparently has been no significant disruption in family re]atiorn-
ships as grimly predicted by the prophets of doom who insist on
the application of parental immunity in automobile negligence
cases.

We believe that the argument that parental immunity is neces-
sary to preserve the tranquility and harmony of domestic ]ife
misconceives the facts of domestic life. The primary disruption to
harmonious family relationships is not the lawsuit brought for
damages after the injury but the injury itself, resulting from the
misconduct of a parent. Falco v. Pados, 444 Pa. at 380. It can
hardly aid family reconciliation to deny an injured child access to
the courts and, through them, to any liability insurance which ‘the
family might maintain.

) In Kansas, motor vehicle liability insurance is mandatory under
K.S.A. 1979 Supp. 40-3104. The required contents of each insur-
ance policy are set out in K.5.A. 1979 Supp. 40-3107. Although

wrance cannot create liability where no legal duty previously

,ted, it remains, nevertheless, a proper element t;) be COnSl'C{-
ered in a discussion of the public policy supporting abrogaticn of
parental immunity. As pointed out in Streenz v. Streenz, where
liability insurance exists, the domestic tranquility argument is
hollow, for in reality the sought after litigation is not between
child and parent but between child and parent’s insurance car-
rier. Far from being a potential source of disharmony, the action
is more likely to preserve the family unit in pursuit of a common
goal—the easing of family financial difficulties stemming from
the child’s injuries. Gelbman v. Gelbman, 23 N.Y.2d at 438;

ller v. White, 20 Wis. 2d at 412. ,

Ve recognize a practical problem is that of possible collusion
netween parent and child aimed at securing an unjustified recov-
ery from an insurance company. But the possibility of collusion
exists to a certain extent in any case. Every day we depend on
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juries and trial judges to sift evidence in order to determine the
facts and arrive at proper verdicts. Experience has shown that the
courts are quite adequate for this task. In litigation between
parent and child, judges and juries would naturally be mindful of
the relationship and would be even more on the alert for improper
conduct. We further must recognize that, under provisions ordi-
narily included in an insurance policy, the insurance company
has the right to disclaim liability when there is lack of coopera-
tion with the insurance company on the part of the insured. Lack
of cooperation may be found in inconsistent or contradictory
statements by the insured or in collusion between the injured
party and the insured which results in false statements to the
company.

In Sorensen v. Sorensen, 369 Mass. at 365, the court commented
on the danger of collusion between parent and child in the
following language:

“The existence of collusion and lack of cooperation is not difficult to establish
in the ordinary motor vehicle accident case. Prompt, effective insurance company
investigation and the requirement of prompt reports of accidents to the registry of
motor vehicles and to the insurer quickly establish the essential facts. Normally,
any attempt at deviation from the facts by the insured will be speedily evident and
will warrant disclaimer by the insurance carrier. The parent is usually represented
by counsel provided by the insurance company. Such counsel is ever alert to
protect the interests of the insurance company and ready to expose any attempls at
collusive and fraudulent conduct. Any overt attempt at collusion constitutes a
criminal offense and will be punishable as such.

“Soyme collusive claims may succeed. But this does not justify the formulation
of a rule of blanket denial of recovery for all minors. Tt would be unjust to bar
arbitrarily the claims of injured minors deserving of relief solely because some
cases may involve possible collusion between two parties (citations omitted).”

The possibility of collusion was advanced as an argument to
justify the Kansas guest statute which was held unconstitutional
in Henry v. Bauder, 213 Kan. 751, 518 P.2d 362 (1974). In Henry,
we rejected this argument, stating that it is unreasonable to
eliminate causes of action of an entire class of persons simply
because some undefined portion of the designated class may file
fraudulent lawsuits. We emphasized that courts must depend
upon the cfficiency of the judicial processes to ferret out the
meritorious from the fraudulent in particular cases.

Our holding is limited to the factual circumstances of the case
now before us—an automobile tort action brought by an une-
mancipated minor child against a parent. Allowance of such an
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acoon does not undermine parental authority and discipline nor
does it threaten to substitute judicial discretion for parental
discretion in the care and rearing of minor children. We recognize
that there may be parental exercises of discretion and authority
which should be provided special protection in a court of law,
Here we merely remove any barrier to the enforcement of liability
between parent and child in an automobile accident case brought
by an unemancipated minor against a parent. When confronted

with other cases involving claimed parental immunity, we will at-

that time determine to what extent parental immunity or privilege
should be recognized under the particular circumstances of the
case then before us.

For the reasons set forth above the judgment of the district
court is reversed. The case is remanded to the district court with
directions to set aside the order of summary judgment entered
below and to permit the parties to proceed with the determination
of the issues presented in the case.

ScHROEDER, C.J., dissenting: The majority has attempted to beat
a careful, well-measured retreat from the doctrine of parental
immunity for negligent torts against unemancipated children.
However, I am not deceived by the attempt to limit this mon-
umental shift in policy to auto negligence cases. The rationale
~d policy behind the majority opinion subjects Kansas families

he constant threat of litigation for all negligent acts of the
, arents.

Justice McFarland of the Arizona Supreme Court expressed
similar fears in his excellent dissent in Streenz v. Streenz, 106

Ariz. 86, 89-90, 471 P.2d 282 (1970), stating:

“I am forced to dissent because there has been presented no persuasive
authority that the cure proposed by the majority is not worse than the disease.

“The single question presented in this case is simple enough: should an
unemancipated child be permitted to maintain a cause of action against its parents
for damages resulting from the parents’ tortious conduct. Although this is an
antomobile negligence case, the striking down of the immumity doctrine is not
timited to this ficld. The implications in the majority opinion make it plain that

carea they have opened is analogous to Gertrude Stein's Tamous Rose; a tortis a

A is a tort. 11 the immunity from suit is removed for an automobile tort, it
follows logically that it is removed Tor all negligent acts—for example, those
which may ocenr in the sanctity of the home. Needless to say, the “sanctity” also
includes the ‘seereey” of the home,

“A vacuum cleaner forgetfully kept near an entrance; an open, live toaster wire

b g

e R

Vor.. 227 JANUARY TERM, 1980 771

Nocktonick v. Nocktonick

carelessly ignored by the do-it-yourself lather: a teakettle or pot of boiling waler
unthinkingly Ieft swithin the reach of a toddler, all become the elements of a suit
by the infant child against his parents. Ittakes but little imagination to coneeive of
almost unlimited examples. Liability lurks in every corer of the houschold. And

when tragedy strikes through the inadvertent, but nevertheless tortions, hand of

the child's parent (let us say the father), that same parent must decide—or at least
participate in a family decision—whether or not suit should be instituted for the
benefit of the child. The father must decide whether his duties as a father compel
him to pass upon the possibility of a recovery against himsell for accidental
injuries to his child of tender vears and take the child to some one to act as
guardian ad litem to bring the suit against himself. The father must then assume
the role of the defendant, and, presumably, assist in good faith in the defense of
the suit in accordance with the terms of the “cooperation clause’ of his insurance
policy.”

The majority attacks the historical basis of the doctrine, reciting
the absence of citations in the original Mississippi case and the
absence of an English common law background. That is the mode
of attack consistently used by the opponents of parentel immu-
nity. Just as consistently, those attackers downplay the significant
fact that a numerical majority of ccurts have considered the
merits of parental immunity and have adopted or retained it. See
Owens v. Auto Mut. Indemnity Co., 235 Ala. 9, 177 So. 133
(1937); Welter v. Curry, 260 Ark. 287, 539 S.w.2d 264 (1976),
Rambo v. Rambo, 195 Ark. 832, 114 S.W.2d 468 (1938); Trevarton
v. Trevarton, 151 Colo. 418, 378 P.2d 640 (1963); Reaves v.
Horton, 33 Colo. App. 186, 518 P.2d 1380 (1973); Strahom v
Sears, Roebuck & Co., 50 Del. 50, 123 A.2d 107 (1956); Orefice v.
Albert, 237 S0.2d 142 (Fla. 1970); Horton v. Unigard Ins. Co., 355
S0.2d 154 (Fla. App. 1978); Wisenbaker v. Zeigler, 140 Ga. App.
90, 230 S.E.2d 97 (1976); Eschen v. Roney, 127 Ga. App. 719, 194
S.E.2d 589 (1972); Vaughan v. Vaughan, 161 Ind. App. 497, 316
N.E.2d 455 (1974); Barlow v. Iblings, 261 Iowa 713, 1536 N.w.2d
105 (1968); Downs v. Poulin, 216 A.2d 29 (Me. 1966); Moniz v.
Mendaloff, 40 Md. App. 220, 388 A.2d 568 (1978); McNeal v.
Administrator of Estate of McNeal, 254 So0.2d 521 (Miss. 1971);
Bahr v. Bahr, 478 S.W.2d 400 (Mo. 1972); State Farm Mutual v.
Leary, 168 Mont. 482, 544 P.2d 444 (1975); Pullen v. Novak, 169
Neb. 211,99 N.W.2d 16 (1959); Nahas v. Noble, 77 N.M. 139, 420
P.2d 127 (1966); Teramano v. Teramano, 6 Ohio St. 2d 117, 216
N.E.2d 375 (1966); Chaffin v. Chaffin, 239 Or. 374, 397 P.2d 771
(1964); Castellucci v. Castellucci, 96 R.1. 34, 188 A.2d 467 (1963);
Gunn v. Rollings, 250 S.C. 302, 157 S I.2d 590 (1967); Campbell
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. temeyer, 222 Tenn. 133, 432 S.W.2d 894 (1968); Felder-
hoy v. Felderhoff, 473 S.W.2d 928 (Texas 1971); Stevens v,
Murphy, 69 Wash. 2d 939, 421 P.2d 668 (1966); Oldman .
Bartshe, 480 P.2d 99 (Wyo. 1971).

Again, Arizona’s Justice McFarland persuasively writes:

“IPJarental immunity became one of the established laws of the land: but not
without a severe process of judicial refinement which, over many years and many
decisions, struck away the sharp edges of severity spawned by the original trilogy,
and honed it into a workable law. The majority opinion views this process as
‘evincing hostility for the doctrine.” T consider this continued engraftment of
exceptions on the application of any rule to be normal, judicial procedure. Judicial
exceptions are equally compatible with the concept of improvement as they are
with destruction.

“However, it seems immaterial now whether parental immunity descended
from the Common Law, or is a creature of the American judiciary. The doctrine
has become firmly imbedded in our jurisprudence over a span of eighty years by
virtue of innumerable decisions from almost every State in the Union. T do not
believe that courts should slavishly follow precedents. Judges are not eternally
shackled to the decisions of their predecessors. On the other hand, I do not believe
that precedents can be lightly disregarded. Mr. Justice Jackson aptly describes
this in an article in Col. L. Rev. 45:1, at 26:

e While Judge Cardozo pointed out with great accuracy that the power
of the precedent is only “the power of the beaten track,” still the mere fact that a
path is a beaten one is a persuasive reason for following it. -

“I find it inconceivable that so many courts have walked in error for so many years
even up to the present.” 106 Ariz. at 94.

The validity and significance of the original reasons for adopt-
‘he parental immunity doctrine have not waned. Domestic
quility, proper parental discipline and control, family unity,

and social responsibility are integral elements of America’s suc-
cess as a nation and culture. In our free society, at a time when
government and institutions are daily encroaching on the sanctity
of the nuclear family, it is crucial to reaffirm our dependence on
the family unit. The parent-child relation is the fertile basis for
the care, education, moral and spiritual training of our children.
The words of the majority in Small v. Morrison, 185 N.C. 577,
584-85, 118 S.E. 12 (1923), ring true today:

“We think this argument, however, is more than overcome hy practical consider-
s of public policy, which discourage canses of actions that tend to destroy
atal authority and to wndermine the security of the home. No greater disser-

< conld be rendered to any child than te teach its Teet to stray from the path of
vectitude, or to suffer its mind to be poisoned by ideas ol disloyalty and dishonaor.

The policy heretofore established in this state with respect to the maintenance of

the Tamily as the social it is diametrically opposed to the commumistic theory
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which Russia has unsuceessfully sought to put into practice. From the very
beginning the family in its integrity has been the foundation of American
institutions, and we are not now disposed to depart from this basic principle.
Freedom in this conntry is the self-enforcement of self-enacted laws; and liberty
with us is the right to go-and do as you please under the Taw, or so long as van
please to do right. Hence, ina democracy ora polity like ours, the government of a
well-ordered home is one of the surest bulwarks against the forces that make for
social disorder and civie decay. It is the very eradle of civilization, with the future
welfare of the commonweaith dependent, in a large measure, upon the efficacy
and success of its administration. Under these conditions, the state will not and
should not permit the management of the home to be destroved by the individual
members thereof, unless and until the interests of society itsell are threatened.
Whenever this occurs, adequate provision for the protection of the community, as
well as the members of the family involved, has been supplied in the form of
juvenile courts, welfare officers, ete. To say that a miner child, while living in the
household of its parents, must he given the right to sue the latter for a torl
committed, or else be declared an ‘outlaw,” is simply begging the question and
overlooking entirely the consequences that such a proceeding would have upon
the household of which said child is an important member and component part.
In this society of ours, complex as it is, all rights are relative; and the courts, as
well as the Legislature, must look to the larger good and not merely to the smaller
hope. They are not to be ‘penny wise and pound foolish."”

Following a similar rationale, the Washington Supreme Court
in Borst v. Borst, 41 Wash. 2d 642, 656, 251 P.2d 149 (1952)

- stated:

“Parenthood places a grave responsibility upon the father and mother. Ttis their
duty to rear and discipline the child. Tn rearing the child, the parents must provide
a home and perform tasks around the home and on the premises. In most cases, it
is necessary or convenient to provide a car for family transportation. In all the
family activities, the parents and children are living and working together in close
relationship, with neither the possibility of dealing with each other at arm’s
length, as one stranger to another, nor the desire to so deal. The duty to discipline
the child carries with it the right to chastise and to prescribe a course of conduct
designed for the child’s development and welfare. This in turn demands that the
parents be given a wide sphere of discretion.

“In order that these parental duties may adequately be performed, it is neces-
sary that the parents be not subject to the risk of suit at the hands of their children.
If such suits were common-place, or even possible, the freedom and willingness
of the father and mother to provide for the needs, comforts and pleasures of the
family would he seriously impaired. Public poliey therefore demands that parents
be given immunity from such suits while in the discharge of parental duties.”

The appellant and the majority contend that public policy has
changed markedly since the early decisions like Small v. Morri-

son, 185 N.C. 577. The majority states that “our task is to decide
which rule best serves the needs of justice in Kansas in the
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z years of the twentieth century.” Ante at 766. Yet, a cur-
soiy reading of the majority opinion reveals the primary force
behind the move to abolish parental immunity is the existence of
liability insurance, not a desire to serve the needs of justice.
Specifically, we are reminded that Kansas statutorily compels
liability insurance for motor vehicles (K.S.A. 1979 Supp. 40-
3104). It is argued that liability insurance eliminates the threat of
disrupting family harmony and subverting parental discipline.
The argument is not convincing. The existence of liability insur-
ance does not remove the inherent danger of the destruction of
the parent-child relationship. See Stevens v. Murphy, 69 Wash. 2d
at 948.

Evidence that a tort-feasor possesses liability insurance cover-
age is inadmissible in Kansas courts. K.S.A. 60-454. In Alcaraz v.
Welch, 205 Kan. 163, 166, 468 P.2d 185 (1970), we stated:

“ITThe question of insurance coverage is not an issue in this case. By statute,
evidence of insurance is specifically inadmissible as having probative value on an
issue of negligence or liability. (K.5.A. 60-454.) Moreover, it is established law in
this state that the knowing injection of liability insurance coverage by the plaintiff
into a negligence lawsuit is inherently prejudicial and grounds for mistrial.
(McGuire v. McGuire, 152 Kan. 237, 240, 103 P.2d 884; and Coffman v. Shearer,
140 Kan. 176, 34 P.2d 97.)"

Our well established policy on the inadmissibility of evidence of
liability insurance coverage is in accord with the decisions of
most states. The fact that the particular defendant-parent is pro-
ed by insurance against legal liability does not enable the
\or to maintain the action if he could not otherwise have done
50.59 Am. Jur. 2d, Parent and Child § 156, p. 255. The prevalence
of liability insurance should not be used as a subterfuge to create
a cause of action against the insured parent.
I agree with Justice Cochran of the Virginia Supreme Court,
who dissented in Smith v. Kauffman, 212 Va. 181, 189, 183 S.E.2d

190 (1971), stating:

“1 also disagree in principle with the majority opinion. It is hased on a
fallacious-rationalization that, since most Virginia drivers are insured against the
conscequences of their negligence, family harmony and family finances will IT”l

Fer from the elimination in auntomohile accident cases of the parental immunity

trine heretofore applied to unemancipated minor children. This reasoning

orlooks ane important fact, Personal injury suits are not always settled out of
conrt_and litigation, even hetween members of the same family, is still an
adversary proceeding.

“In a contested ease between parent and child there may be cither collusion on
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the one hand or direet contradiction of testimony on the other. In cither event by
this decision we will have contributed to the deterioration of the moral fibre of our
children or promoted distrust, disrespect and dissension in the home.”

The majority has given birth to more than one cause of action.
We have twins, or perhaps triplets. For with each suit between
parent and child, we can expect numerous allegations and poten-
tial lawsuits for either lack of cooperation or collusion.

If the majority’s arguments about liability insurance are ac-
cepted at face value, there are still going to be problems. Al-
though liability insurance is statutorily required, there is a min-
imum requirement of only $15,000 bodily injury coverage. In
addition, there are always uninsured motorists evading the legal
requirements. Even Professor Prosser recognizes the cost of pre-
miums will be taken from the family’s purse. See Prosser, Law of
Torts § 123 at 868 (4th ed. 1971); see also Streenz v. Streenz, 106
Ariz. at 92.

In a contested suit by an unemancipated child against a parent,
the child’s attorney as guardian ad litem, or in some cases where
the guardian ad litem is not a member of the Bar, the attorney
employed by the guardian ad litem for the child will be paid
attorney fees totaling up to half of the child’s recovery. Another
winner will be the insurance companies—they use actuarial in-
formation to calculate premiums to make a profit, insuring care-
fully calculated risks. See Streenz v. Streenz, 106 Ariz. at 92.

Although interspousal immunity is rooted in a distinctly dif-
ferent common law background, it nevertheless reflects the same
basic public policy as parent-child immunity. In Sink v. Sink, 172
Kan. 217, 219, 239 P.2d 933 (1952), we recognized the sound
reasoning that interspousal litigation would disrupt family har-
mony. We have repeatedly affirmed that policy decision in
O’Grady v. Potts, 193 Kan. 644, 396 P.2d 285 (1964); Fisher o.
Toler, 194 Kan. 701, 401 P.2d 1012 (1965); and Miles v. West, 224
Kan. 284, 580 P.2d 876 (1978). We have not accepted the ar-
gument that liability insurance eliminates the need for inter-
spousal immunity. We should not accept that argument now
leveled against parent-child immunity.

I find indefensible the argument of the court that a happy,
crippled child whose parents are worthy of allection will be
unwilling to sue the negligent parent, and will have no need or
thought to sue. To be intelligently informed the child will need



776 SUPREME COURT OF KANSAS

Naocktonick v. Nocktonick

ympetent independent legal advice concerning his or her legal
ghts. Lacking this, the threat of suit hangs over the. p'lrc-n‘fq egtql
some t‘ime after emancipation of the child when th:: qd{'lt‘n{l‘:] If
h‘mﬂﬂtl(.)ns has run, (K.S.A. 60-515.) The conrt nistes Jll(‘]lﬂ: Ful 1”
dissent in Badigian o. Badigian, 9 N.Y.2 479, 478, 215 N.v.5.2d
35, 174 N.E.2d 718 (1961), and cites Sorense,n v, ’Sor'erm.an. 38;
Mas.s. 350, 339 N.E.2d 907 (1975). The threat of C.uit‘wi,”( b‘
yarhcu]arly disturbing to parents in our litigious v(;ciet in tl ‘”;
closing vears of the twentieth century.” ‘ i
The unsupported statement of the court, that states which hav
f(.)llo.wed the rule of law adopted today have apparently had oo
significant disruption in family relationships as grimly-)re‘d' tn((;
;Jy the prophets of doom,” bears analysis. The assertlion ;‘f}:I-
.near;:g::;az]l :i:?:f: of recent activity and editorial comment on the
| {f\t.the Second National Conference on the Judiciary held i
Williamsburg, Virginia, March 19-22, 1978, U.S. ]u;:t(ice De("«[;]
ment officials, judges, lawyers, legislators, government nfﬂc[:; .
proft.assors and influential citizens from across the United St ? y
and judges from common law countries, were assembled b : (;15’
National Center for State Courts. ’ = o
The kevnote speaker, Fred W. Friendly, Edward R. Murr
Professor of Journalism, Columbia University Gradu';te S IOWI,
of Journalism, addressed the assembly “On Judgin Ithr ic o
His opening remarks were: SR
“Scapegoat or ‘the weakest link in our society’? Judges have some explaining to

. It is now open season on the "
: seas > courts.” State Courts: A Bluepri ;
National Center for State Courts (Fetter ed. 1978) gl P

U_nveiled at the conference, and the subject of the conferen
discussion, was “The Public Image of Courts.” The Nati C?
Center for State Courts had commissioned a survey of n1o;e :)P:;a
S,OOO‘CIHZCI‘IS, community leaders, lawyers and juciges by Y'mlj
kelovich, Skelly and White. The results were lei)]iSl{e(]'Qt ;]
conference. The hottom line of the whole conference was Hl('lt thle
[Jll[)]ic infage of the courts, particularly state courts (;vns( lyl(le
= F ()H‘owmg the Williamshurg T1 conference, in the D’cccn;he;' 4-
)78, issue of U.S. News and World Report, the banner hc-ndline’
R the cover of the weekly magazine bore the words: “'W]
l.',ver'yhndy is Suing Everybody.” This was the subj.o-ct nf]"‘:
sﬂpccfni report, beginning at page 50, by th rassn(:i:lic cdiln.r Davi (l
IF. Pike. The first three paragraphs in the editorial read: B
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%
“Americans in all walks of 1ife are heing buried under an avalanche of Tawsuits.
“Doctors are being sued by patients. Lawyers are being sued by clients.

Teachers are being sued by students. Merchants, manufacturers and all levels of

govvmlm'ni—-fmm Washington, D.C., down to local sewer hoards—are being

sued by people of all sorts.

“The ‘epidemic of hair-trigger suing,” as one jurist calls it, even has infected the
family. Children haul their parents into court, while husbands and wives sue each
other, brothers sue brothers, and friends sue friends.”

At the beginning of the editorial is a cartoon depicting a defiant
child sitting at the breakfast table with his parents. The punch
line is a remark by the father to the son: “If I make you drink your
milk, you'll SUE me?” While U.S. News and World Report is not
persuasive as prgcedent in a legal opinion, the subject of the
article and its contents represent fair editorial comment under the
United States constitutional protection of free speech and free-
dom of the press. Following the Williamsburg I1 Conference and
the release of the poll conducted by Yankelovich, Skelly and
White, it may fairly be said the editorial discloses public dis-
enchantment with the litigious state of affairs “in the closing years
of the twentieth century.”

The November 13, 1978, issue of U.S. News and World Report
carried an editorial entitled “Our Hungry Lawyers.” This trig-
gered a flood of letters to the editor, and in the December 4, 1978,
issue of the same magazine, at page 55, a sampling of the lawyers’
comments was published.

What is the reaction in Kansas to the litigious state of affairs “in
the closing years of the twentieth century?” :

The fiscal year 1981 budget of the Judicial Branch of Kansas
Government was first studied in the 1980 legislative session by a
Ways and Means Subcommittee of the Kansas House of Repre-
sentatives. The subcommittee consisted of five members of the
Ways and Means Committee, two of them being lawvyers. In the
subcommittee’s report concerning House Bill No. 2828, sec. 5,
the following is stated:

“The Subcommittee expresses concern regarding the proliferation of litigation
in the judicial system and the increased costs associated with this litigation and
with the appeals process. The Subcommittee suggests that the Legislature must
recognize this problem as well as recognize that the alternative to reducing or
minimizing this increase in litigation is to build an immense burcancracy to
accommodate the increased burden placed on the courts. The Subeommillee

recommends that the Judicial Council appointan advisory committee and that the
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sisory commillee be composed of altorneys, jndges, and lav persons. Tt is
suggested that the advisory committee be directed to recommend to the Supreme
Court and to the Legislature alternative methods by which this increasing work-
load might either be reduced or more effectively administered.”

The instant case is not the first bout the Kansas Supreme Court
has had with the abrogation of judicially created immunities from
suit. In Carroll v. Kittle, 203 Kan. 841, 457 P.2d 21 (1969), this
court abolished the governmental immunity doctrine for torts,
when the state or its governmental agencies were engaged in
proprietary activities. The doctrine abrogated was of judicial
origin. The legislature at its next session enacted K.S.A. 46-901 et
seq., (L. 1970, ch. 200, §§ 1-13) and reimposed legislatively the
governmental immunity which the court in Carroll v. Kittle
abolished.

Later, the doctrine of governmental immunity legislatively
declared in K.5.A. 46-901 et seq., was attacked and held to be
unconstitutional and void in Brown v. Wichita State University,
217 Kan. 279, 540 P.2d 66 (1975) (Brown I), by a divided court;
but on rehearing the court reversed that decision in Brown v.
Wichita State University, 219 Kan. 2, 547 P.2d 1015 (1976)
(Brown II). In the period between Brown I, handed down by the
court on June 9, 1975, and the court’s reversal of its decision in
Brown II on March 6, 1976, total damages of many millions of
dollars were sought by various plaintiffs who filed lawsuits

yainst the state as a result of the abrogation of immunity in

srown I

The primary function of the law as applied through the court
system is to provide a means for peaceful resolution of legal
disputes. In my opinion, the court by its decision herein has gone
over dead center, created legal rights where none heretofore
existed, and has put in motion a device to crack the fundamental
unit in our free civilized society—the family unit; just as scientists
have created the mechanism by which to crack the fundamental
unit of all matter in nature—the atom—thereby making it possible
to unleash in the atom bomb a horrendous instrument of de-
struction for mankind.

It is respectfully submitted the judgment of the learned trial
judge should be alfirmed.

McFanrann, J., dissenting: The majority opinion adopts the
rule that hencelerth a child may sue its parent for injuries re-

R
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ceived throvgh the parent’s operation of a motor vehicle, and
thereby creates a new cause of action. Major public policy con-
siderations are inherent therein, including:

1. Is there a need for such a cause of action?

2. If the need exists, should it be limited to situations where
insurance is present? (Within this question is the legal determi-
nation of whether this is a legitimate basis of limitation.)

3. What has been the experience of other states abolishing
parental immunity, either in whole or in part?

4. Will insurance rates rise for parents of minor children and,
if so, will such rise be in direct proportion to the number of minor
children in the family?

5. If the increased risk is to be spread across all automobile
insurance policies, regardless of whether or not the owner of the
vehicle has minor children, then how much raise will be in-
volved?

6. How great is the danger of collusion?

7. What will be the effect on family unity?

8. On balance, do the benefits of the change outweigh its cost,
both financially and socially?

These questions can only be answered by full legislative in-
quiry. If a change is to be made in the existing law, the change
should come through the legislature—not the courts.

if the existing law is to be judicially changed, then I would:

1. Exclude ordinary negllgence as a cause of action except
when arising out of the parent’s business; and

9. Limit the cause of action to intentional torts and acts of
gross or wanton negligence.



