Approved March 20, 198.
Date

MINUTES OF THE __ SENATE  COMMITTEE ON __ COMMERCIAL AND FINANCTAL INSTITUTIONS

The meeting was called to order by Sen. Neil H. Arasmith at
Chairperson
_9:00 __ am./FFk on March 19 1984 in room __529=S  of the Capitol.

All members were present except:
Senators Hess, McCray, Karr, Feleciano, Reilly, and Gannon — Excused
Committee staff present:

Bill Wolff, Legislative Research
Bruce Kinzie, Revisor of Statutes

Conferees appearing before the committee:

Homer Cowen, Western Insurance Companies

Jim Ketcherside, Farmers Alliance Mutual

Jim Oliver, Professional Insurance Agents of Kansas

L. M. Cornish, Kansas Association of Property & Casualty Insurance Companies
Ron Todd, Kansas Insurance Department

Kathleen Sebelius, Kansas Trial Lawyers Association

Jerry Palmer, Kansas Trial Lawyers Association

John Brookens, Kansas Bar Association

The hearing began on HB 2833 dealing with no—-fault automobile insurance with the
testimony of Homer Cowen, Western Insurance Companies, in support of the bill.
(See Attachment I.) Mr. Cowen also handed out copies of statistics relating to
his testimony. (See Attachment II.)

Next to testify in support of the bill was Jim Ketcherside of Farmers Alliance
Mutual Insurance Company. He stated that he supports Mr. Cowen's testimony and
handed out copies of statistics relating to the bill prior to its amendment.

(See Attachment ITII.) He told the committee that the way to deal with the thres-
hold is to shift the costs within the system rather than to increase rates.

Jim Oliver, Professional Insurance Agents of Kansas, followed with his testimony
in support of HB 2833. (See Attachment IV.)

L. M. Cornish, Kansas Association of Property and Casualty Insurance Companies,
testified in support of HB 2833 saying that the no—fault system has been working

and, therefore, the insurance industry endorses it. Mr. Cornish distributed copies
of newspaper articles dealing with this subject to supplement his statement that
there is nothing wrong with the mechanism of no-fault insurance as long as the thres-
hold is correct. (See Attachments V and VI.) He said that the rates must be afford-
able for the public, and this is the most important consideration. He continued that
the courts have a problem of too many cases which causes delays and that HB 2833 will
alleviate this problem in that the higher the threshold, the less litigation will
occur. He distributed copies of an editorial relating to this statement. (See
Attachment VII.)

The final proponent of the bill appearing was Ron Todd of the Kansas Insurance
Department. Mr. Todd said the Department supports the bill in its present form.

It contains similar benefits and threshold levels that the Insurance Commissioner
included in a bill introduced last session, HB 2248. Mr. Todd feels that HB 2833

is necessary for the consumer's interest. He said that the no-fault is working for
its stated purpose of prompt payment for injuries. He added that it is in the con-
sumer's interest to increase the benefits. He concluded that the bill is needed and
that it involves indexing of medical benefits and is not a change in concept.

Kathleen Sebelius, Kansas Trial Lawyers Association, appeared in opposition to HB 2833.
She distributed two hand outs, one being a state by state break down on the current
state of no-fault law and another being a copy of a newspaper article relevant to the
subject. (See Attachments VIII and IX..) She introduced an- attorney, Jerry Palmer,

of the Kansas Trial Lawyers Association who testified in opposition to the bill.

Mr. Palmer said that he represents the victims of automobile accidents. He feels

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of 2
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that no-fault legislation is a piece of legislation whose time has passed. He
noted that Mr. Cowen had said that approximately ninety percent of these cases
will be settled anyway so why bother with an increase in the threshold. As to

the victims, he said in many cases there is no permanent injury, but there is an
injury requiring treatment over a long period of time; and the victim cannot
collect on this. He called the committee's attention to the consumer price index
in the bill located on the last page. He said that the index contains things

that have no relationship to the market of automobile insurance and that it should
not be a part of the bill.

John Brookens of the Kansas Bar Association followed with his testimony in opposition
to HB 2833. (See Attachment X.) Upon conclusion of his testimony, Mr. Brookens
showed the committee pictures of victims of a head on collision and gave their case
history of difficulty in getting compensation for their injuries as an illustration
of his point.

The hearing on HB 2833 was concluded.

The meeting was adjourned.
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POSITION MEMORANDUM
OF
THE WESTERN CASUALTY AND SURETY COMPANY
THE WESTERN FIRE INSURANCE COMPANY
THE WESTERN INDEMNITY COMPANY, INC.
ALL OF

FORT SCOTT, KANSAS

SUBJECT: No-Fault

BACKGROUND The "No-Fault"™ concept at its inception was not
advocated by the insurance industry. It was
brought about as various studies were concérned
Wwith the amount of the insurance dollar being
retained by the legal system and the delav of
payments to injured people while “"legal
liability"™ was being argued in the courts.

Passage of some type of "No-Fault" law was
enacted by many states because of pressure at
the national level for a "NATIONAL NO-FAULTY™
law that would have placed the insurance
industry regulation at the Federal level rather
than state level. (See Reference No. 1)

CONCEPT: Over-simplified, "No-Fault™ created, by
statute, first party benefits. In most states
these benefits wuwere coupled with compulsory
insurance requirements. No-Fault prescribed
that your own insurance policy would pay
immediately without regard to who was "legally

THE WESTERN CASUALTY AND SURETY COMPANY ¢ THE WESTERN FIRE INSURANCE COMPANY ® THE WESTERN INDEMNITY COMPANY, ING
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liable."™ MWithout considering constitutional
problems, the "trade off" involved curtailing
the Yright to sue."™ This "trade off" was the
key to keeping insurance costs as low as
possible. (See Reference No. 2)

THE TRIAL BAR: The No-Fault concept probably impacted the
plaintiff bar more than anyone. The whole idea
of No-Fault was to make more of the insurance
dollar reach the injured person. Since
contingent legal fees charged by the plaintiff
bar run from 35-50% of total recovery, No-Fault
perceived that the injured party would receijve
70% of the insurance dollar. This same
insurance dollar subject to a contingent fee of
50% results in the injured party receiving 35%
of the insurance dollar.

CONTINGENT FEES: In order to promote "everyone's access" to the
courts, the law has historically recognized the
"contingent fee™ concept. Because some people
could not afford to hire an attorney, they were
indeed denied their right of access. There was
the injustice of persons escaping legal
responsibility because of the injured parties
economic inability to hire an attorney. Thus,
the contingent fee arrangement. Very simply
this type of contract states "...If I don't
recover damages for vou ... I will not charge
you for my services." To compensate the
attorney who, in some cases failed to obtain a
recovery, the law allowed "contingent fees" to
be whatever was agreeable to the attorney and
to the client. It became acceptable then to
charge 50% of the recovery. Today, a general
fee arrangement is -- 30% if suit is not
necessary; 35% if suit is necessary; and 50% if
the case must be tried.

In the beginning,; the plaintiff attorney had to
contend Wwith insolvent defendants, and
although damages were awarded, they were

THE WESTERN CASUALTY AND SURETY COMPANY » THE WESTERN FIRE INSURANCE COMPANY ¢ THE WESTERN INDEMNITY COMPANY, INC.
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uncollectable. Most Jjury awards were very
conservative.

With the advent of compulsory automobile
insurance, there were very fTew insolvent
defendants, and with statutes raising the
required limits of 1iability, jury awards began
to go up. With juries now assuming that "there
is _insurance,"™ awards are quite common in the
hundreds of thousand dollars and a verdict in
excess of a million dollars is not uncommon. A
50% contingent fee contract had now become very
lucrative. A recent Wichita case resulted in a
two million dollar fee for one lawsuit!

FIRST PARTY

BENEFITS: The first party benefit, that is for your own
insurance policy to pay you without regard to
"legal liability," has always been available on
the market. Not a lot of people purchased it,
therefore, the cost was higher than the same
benefits being purchased on a compulsory basis.
With compulsory insurance, such as "No-Fault"”
contemplates, the cost is reduced if the
concept really works. The question today is
whether the concept is working. (See Reference

No. 3) |

THE TRADE OFF: Te find the money to offer the first party
coverage (Personal Injury Protection Coverage
or PIP) without increasing the overall

automobile premium, some device had to be found
to reduce either the number of claims, or the
cost of claims. These two components are the
basis for insurance cost to increase or
decrease. The "No-Fault"™ concept was supposed
to take a certain number of claims out of the
courts, Since the defense of lawsuits is
nearly as expensive as contingent fees, the
savings resulting from the expectations of not
having to defend as many lawsuits, would pay
the premium for first party benefits for
evervone! Remember —— in the "legal liability"™

THE WESTERN CASUALTY AND SURETY COMPANY s THE WESTERN FIRE INSURANCE COMPANY e THE WESTERN INDEMNITY COMPANY, INC.
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arena, injured persons did not always win their
lawsuits. Some lost and received nothing.
No-Fault contemplates gevery injured person
receives somethina. Therefore, the trade-off
was to furnish the benefits without increase in
premium to evervone, in exchange for a few who
did not sustain a "serious injury,"™ to give up
their right to sue. (See Reference No. &)

THE FORMULA: No one really knew the exact formula to use; no
one really knew how many lawsuits you would
have to cut out of the system to pay for the PIP
benefits. The most popular formula was to base
the concept on the amount of medical bills
incurred. It seemed logical. The less the
medical bills, the less serious the injury. No
one wanted to take away rights of the person
with a serious injury. The PIP benefits would
reasonably compensate the person wWith the
"minor injuey.™ Therefore, most states
(including Kansas) adopted this formula.

THE THRESHOLD: The medical bills became the threshold. Below
this "magic number™ a person could not sue.
Above this "magic number,™ a person could sue!
However, many states also built in other
thresholds. Kansas, for example, allows a
lawsuit for a fracture. Thus, a finger that has
a broken bone crosses the threshold, even if
medical bills only total $10.00. (See
Reference No. 5)

FAULTY NO-FAULT: The rise in medical costs now makes even a
"minor™ injury exceed the threshold. (See
Reference No. 6) Simple fractures that heal
without any disability, crosses the threshold.
As a result, the no-fault mechanism has broken
down. It is not working. The only present
remedy is rate increase. And, perhaps sharp
increases UNLESS
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WE KANT TO
CORRECT THE FAULT

IN NO-FAULT: We must make corrections to meet the
requirements of the original concept. MWe must
take the NON=-SERIQUS claims out of the
courtroom -- (Not the serious ... but the
non-serious). (See Reference No. 7)

Remember this --- No-Fault does not take away
ones right to the courts. A person may sue for
any and all damages that No-Fault benefits do
not ay EXCEPT pain and suffering.
Non-serious claims contemplate minimum pain
and suffering.

LOW MEDICAL
THRESHOLD WAS
FAULTY FROCM

THE START: Anything new must start someplace, but in
retrospect a monetary threshold was wrong from
the beginning. Using a %500 threshold, as

Kansas adopted, failed to recognize that over
90% of the minor injury claims were settled by
the industry without need of an attorney in the
first place. With a fracture a3 basis of suijt
without any medical costs, the target area for
lawsuit reduction was extremely narrow.

With a "target to reach,”™ a monetary threshold

is conducive to "seeking® more medical
treatment than is necessary. The more the
doctor charges, the quicker the target is
reached. The monetary threshold is a

contributing cause to the cost of medical
services to all. And we all pay! (See Reference
Number 8)

WHAT IS

SERIOUS INJURY: It should be an injury that is a permanent
injury. Even 1%! An injury that impairs future
life or work ability. If a fracture is serious,
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then a $10,000 monetary threshold is no
restraint to litigation.

Define "serious injurvy™ in the law and remove
the monetary threshold. (See Reference No. 3 -
"Werbal Threshold"™) Make the system work for
those who need to use it.

The Western has never felt, nor has ever said
"No-Fault™ would reduce the cost of insurance.
There is still but 70¢ in the insurance dollar
to pass on to recipients of insurance benefits.
No-Fault is simply a way to get more monev to
more people, more quickly?! That's all. (See
Reference No. 3 & 4)

WHAT IS THE BENEFIT
OF NO-FAULT REFCRM

TO THE WESTERN: If the public or any state legislature became
serious and expressed support for the position
of The Western in respect to No-Fault Reform,
you will hear words like -- "Rip-off"™ ...
"Windfall™ ... "Excessive Profits™ —— but those
who will take the time to examine the facts ....
understand rates and how they are made ....
will simply know better!

Rates are predicated upon losses. Rates are
also REGULATED. In respect to the automobile
line, we are allowed a 2 1/2% profit margin. To
set our rates today, we are allowed to take
expenses and losses (of the past) and 2 1/2% of
premium earned. We have to set rates today for
the losses of tomorrow!

To be candid ... to run an insurance company, ue
don't care what the threshold might be ... or
even if there is any threshold. Again, to write
insurance; it makes little difference what
system is used ... court system ... no-fault
system ... or any other mechanism the public
wants! MWe still have to work within the 2 1/2%
profit margin?
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There is no windfall ... nothing for The
Western to gain by recommending an overhaul of
the No-Fault concept ... except ... We are

convinced the No-Fault concept is a better
delivery system.

This is the mandatory benefits the law
requires. These must be updated periodically
for inflationary reasons. Not too many vears
ago, if your hospitalization policy provided
¢50 per day room benefits vyou would feel
reasonably protected. Not today! So it is with
the No-Fault benefit package. The lost wage
benefit -- up to $650 per month -- wWas not too
bad in 1973, It's not enough today!

The MWestern is of the opinion the No-Fault
benefit package must be increased. It should
be doubled! (See Reference No. 11)

WE SELL IT: The MWestern sells this increased benefit
package today! In fact a high percentage of our

policvholders have purchased the extra benefit
package.

THEN WHY

MAKE IT FREE: We can't. In order to offer it as higher
mandatory benefits under the No-Fault law, we
have to receive something back that translates
into -- "in lieu of premium -- The intended
result of "No-Fault™ was to take legal expense
out of the premium dollar in exchange for
higher benefits at no extra cost.
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HOW DO

YOU DO THIS: The No-Fault concept intended the "threshold"
to be a "magic level,"™ that had to be reached
before a lawsuit could be filed. It must be
high enough, or sufficient enough, to carve out
the legal system the non-serious injuries. The
¢500 monetary threshold such as used by Kansas,
ts simply not sufficient to warrant present
benefits, much less higher benefits!?

IF YOU DOUBLE
BENEFITS, WHY
NOT JUST DOUBLE

THRESHOLD: Because the monetary threshold has nho real
relationship to the cost of benefits. When the
"No-Fault" concept was new, there had to be 32
starting point. Using medical expenses as a
barometer to divide serious injuries from
non-serious injuries, it seemed logical. —— In
retrospect, this concept was doomed to failure
at the out-set.

The reason was and is .... about 90-95% of
injuries with medical expense of $1,000 or
lower are settled by the "industry™ without
need of legal expense.

One may well have a serious injury and incur
less than $200 in medical cost. One may have

$2,000 in medical bills and not have a serious
InJury .

The "threshold” must be defined in a way to take
not 90% of the non-serious injuries out of the
$500 medical monetary threshold, which are
being settled now without legal costs, but at
least 95% of the non-serious injuries out of
the legal system, IRRESPECTIVE OF MEDICAL COSTS
INCURRED! !
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THERE IS SOME
INEQUITY IN ANY

SYSTEM: —— The system before "No-Fault"” was not without
some inequity. Some people did not recover
anything from the lawsuit when perhaps they
should have recovered. Some recovered less ...
some more than what would be considered
"reasonable”™ by experts.

It is humanly impossible to "define a
threshold™ that is so perfect it would meet any
and every set of facts. -- You can, however,
devise one that will reduce inequity to a
minimum, which at the same time guarantees that
evervone receive reasonable compensation for
all damage gexcept the so-called "pain and
suffering”™ which with serious injury is real,
and with non-serious_injury is sometimes real,
but many times imagined.

WHAT WILL HAPPEN
TO RATES IF THE
FAULT IS REMOVED

FROM NO-FAULT: We do not know! WE can say this ... if vou start
from a base of adequate rates, (not excessive
and not inadeguate) and:

1. The sccial climate does not change
2 The legal climate does not change
3 The economic level remain steady

&, The cost of things insurance promises to
pay for does not change ...

Then rates will not change!
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WHAT IF THRESHOLD
IS TOO HIGH OR

TOO LOW: Rates will increase or decrease accordingly.
Rates will seek their oun level of the
regulated formula regardless of what is done or
not done, based upon the frequency and severity
of claims! It's that simple.

DOES WESTERN SUPPORT
A MONETARY THRESHOLD

OF $5,000: Not reallv. The only reasoen that so-called
magic figure is used is that many actuaries
feel this is5 the figure that translates into a
verbal threshold.

WHAT IS VERBAL

THRESHOLD: It is a defined threshold based upon language
not money. A verbal threshold simply defines
what a "serious injury is."™ (See Reference No.
10)

WHAT IS THE DRAW-
BEACK TO A VEREAL

THRESHOLD: The fear that no matter how carefully the
language is drawn, that it will take a lawsuit
to see if vou have the right to bring a lawsuit.
(S5ee Reference No. 10)

WHAT THEN IS
THE POSITION OF

THE WESTERN: Position of The Western:
1. The No-Fault concept is presently
defective. It is not working. (See

Reference No. 9)
2 That while the industry can operate under
any system, the No-Fault mechanism is best

10
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for the most. It delivers more monevy from
the insurance dollar to the injured person
faster!

3. That the additional money to finance the
additional benefit level has to be removed
or obtained from the legal systaem.

G, That the right of a person who is injured
and that injury causes permanent
disability of any nature, must have access
to the courts. Again, any damages not paid
by first party benefits can be recovered
through the courts whether the injury is
serious or not.

54 That No-Fault does not guarantee the lowest
possible insurance rate; but it does
provide the most for most at the lowest
cost.

6. That to cure the fault in "No-Fault,"™ the
threshold must be meaningful. HMeaningful
means remove the target level. Remove
non-serious or frivolous claims, or
so-called "nuisance™ lawsuits and use the
savings for the person who sustains a
serious injury.

T Philosophically, we do not support a
threshold that is monetary only at any
figure. From a practical standpoint, we do
support an Yand/or™ concept with a high
monetary level such as $5,000. "And/or"
means the monetary level is but one guide.
Other guides must allow the "serious™
injury the right to the courtroom even if
medical incurred is "zero™ (0), with the
second guideline being a verbal guideline
-— the more seriously injured people do not
have to run up unnecessary medical bills
just to cross the threshold.

8. The Western does support the legal systen
we have in America. It does have saome
inequities, but no one has ever devised 23
better system. There is a need for the

11
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trial lawyver and the defense lawyer to use
their skills for the benefit and the
protection of their clients to maintain an
equal balance of justice. There is nothing
Wwrong With the system today, EXCEFT THE
COST! This cost is passed on to all of the
insurance buyinag public. Excessive
verdicts, excessive settlements, excessive
in either gquantity or amount is a cost
shared by all of us, even thouagh wWwe are not
a party to the litigation. From a
standpoint of selling more insurance, our
present system produces more premium for

the insurance companies. However, we are
insurance buying consumers, toe —-—- and we
are concerned. We are concerned with the
question --— HOW MUCH PROTECTION CAN WE
AFFORDZ®

Respectfully submitted,

THE WESTERN CASUALTY AND SURETY COMPANY
- THE WESTERN FIRE INSURANCE COMPANY
THE HWESTERN INDEMMITY COMPANY,; INC.

Homer H. Cowan, Jr.¥
Vice President

¥Registered Lobbyist in the State
of Kansas and the State of Missouri
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INSURANCE

Insurance Facts . § e

6701 W. 64th Street

Suite 215

Shawnee Mission, Kansas 66202
(913) 831-0080

KANSAS NO-FAULT AUTO INSURANCE FACTS

-- No-Fault Law Citation: KSA 40-3103

Passed in 1973, became effective 1974

Terminology

== No-Fault

The policyholder's insurance company pays
certain benefits for injuries suffered in an
accident -- regardless of fault. These benefits are
the "no fault" part of your policy. No-fault
does not include the physical coverage on the vehicle.

-- Personal Injury Protection (P.I.P.)
This term collectively refers to the no-fault
benefits noted above.

These benefits include rembursement for lost wages,
disability, medical expenses, rehabilitation services,
death benefits, etc.

-- Lawsuit threshold (or tort threshold)

Fundamental component of a no-fault law.

The threshold is the dividing line between what
a given state defines as major injuries and
less-serious injuries.

-—- Kansas lawsuit threshold

The Kansas law states that a person who suffers
certain, described serious injuries or incurs

medical bills of $500 or more has crossed the threshold
and has no restrictions on filing lawsuits

Restrictions only concern suits for non-pecuniary
damages (i.e., pain, suffering, etc.) Injured persons
have no restrictions on suits for actual, out-of=-pocket
losses.




REFERF*™% NO.

“NO-FAULT” AUTOMOBILE INSURANCE

A major change in the biggest single linc of property and casualty
insurance—automobile insurance—has been in the making since the
early 1970s. Widespread dissatisfaction with the operation of the tradi-
tional tort liability system, under which recoveries by accident victims of
their losses arc often dependent upon proving who caused the accident,
has led to the adoption of *“first-party’’ laws by about hall the statcs and
consideration of similar action by most of the other states.

A number of states have cnacted laws mandating the purchase of
auto liability insurance and a form of *“no-faul”” insurance which per-
mits accident victims to recover such financial losses as medical and
hospital expenses and lost income from their own insurance companies.
Most of those states also have some restrictions on the right to suc.
Several other state laws make optional the purchase of *“lirst party™
coverages up to specified minimum limits.

A new ‘‘no-fault’’ law in the District of Columbia, effective in
October 1983, originally had been scheduled to become operative in
September 1982,

Among the states which have adopted forms of “no-fault’” auto in-
surance, the major variations involve: dollar limits on medical znd
hospital expenses (unlimited in some statcs), funeral and burial ex-
penses, lost income and the amount o be paid a person hired (o perform
essential services that an injured non-income producer is unable Lo per-
form; also, conditions governing the right to sue which usually include
death, serious injury and a point at which medical expenses reach a
stipulated amount.

Jurisdictions which have forms of “*first-party”” auto insuranee and
the dates on which the laws originally became cllective, follow.
Compulsory first-party/liability insurance; some restrictions on lawsuits
Colorado, April 1, 1974 Kansas, January 1, 1974 New Jersey, January 1, 1973

Conneclicul, January 1, 1973 Kentucky, July 1, 1975 New York, February 1, 1974
District of Columbia, Gctober 1, 1983 Massachusetis, January 1, 1971 North Dakota, January 1, 1976
Georgia, March 1, 1975 Michigan, October 1, 1973 Pennsylvania. July 18, 1875
Hawaii, Seplember 1‘..19?4 Minnesota, January 1. 1975 Utah, January 1, 1974

Compulsory first-party, optional liability insurance; some restrictions on lawsuits
Florida, January 1, 1972 Puerto Rico, 1970

Compulsory first-party and liabilily insurance; no restrictions on lawsuits
Delaware, January 1, 1972 Maryland, January 1, 1973 Oregon, January 1, 1972
Compulsory labikity, optional first-party insurance; no restrictions on lawsuits

Soulh Carclina, Oclober 1, 1974 lexas, June 17, 1981

insurance not compuisory; first-parly benefits optional, no restrictions on lawsuils

Arkansas, July 1, 1974 South Daketa, Jamuary 1. 1972 Virginia, January 1, 1972
New Hampshire, October 1, 1971

Sourca: American Insurance Associalion.
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No-Fault Insurance—The Concept

Reacting to the Increasing problems in the existing legal
system, legislatures In a number of states debated
whether the no-fault concept (which in a somewhat
different form had been operative for workers' compen-
sation insurance for many years) could be successfully
applied to automobile insurance. The writings of re-
searchers were widely read by lawmakers, insurance
industry leaders, the legal profession, and others.

The theory of no-fault Is quite simple. Basically, the
alm was to reduce the number of automobile accident
cases in the tort-liability system. The dollar savings
resulting from this reduction in tort litigation (and the
costs associated with it—including attorey's fees), would
be accumulated and used to pay the new and generous
first party no-fault benefits designed to compensate
victims for essentially all of their actual economic loss, It
was belleved that If the ‘non-serious cases could be
removed from the tort system, through the use of what
has come to be known as a “threshold,” the substantial
overpayment of such claims settled pursuant to the
nuisance theory (settlen:ent was less expensive than
defense in court) would be eliminated. This doilar savings
would more than make up for the new costs of the
required no-fault payments. Simply stated, the intended
result of no-fault was to compensate most, if not all,
accident victims for their economic loss, while allowing
those who were seriously injured to pursue a cause of
action in tort to receive compensation for pain and
suffering—all this without having to raise rates.

SOURCE: Allslaté Insyrance Company's,

ndbook for Reporters,
1979, pp. 22127,

REFE = NO. 2

Neo-Fault Auto Insurance—its Many Varieties

On January 1, 1971, Massachusetts became the first U.S.
state to enact an auto no-fault law. In the next five years
24 other states enacted some form of auto no-fault
insurance legislation, However, of the total of 25 states,
the laws of only 17 states included “threshold" limitations
on the right to recover “general damages.” The other
elght states legislated only that Personal Injury Protection
coverage (commonly called PIP) be required or at least
be made available to protect a policyholder for actually
Incurred expenses up to specific per-person dollar limits.
Three states included provisions in their laws for auto
property damage no-fault. Later Florida and Massachu-
setts rescinded those provisions, with only Michigan
retaining this feature as of the time of this writing.

The laws of many of the no-fault states were soon
challenged in the courts, with various interest groups
contending that the limitations on the right to claim and
sue if necessary for *'general damages’" was a deprivation
of a constitutional right. In general, the state supreme
couns upheld the constitutionality of the no-fault laws,
The exception was lllinois, where the law was struck
down in 1972, largely on technical grounds,

In spite of the fact that about half of the states in the
U.S. passed auto no-fault legislation in the relatively short
span of a half-decade, many differences exist between
the various state laws. Often the differences are the result
of what individual legislatures regarded to be the local
needs of their own states.

For example, the scope of the Personal Injury Pro-
tection coverage varies widely with some states requiring
only a few thousand dollars of first party no-fault
coverage, while other states such as Michigan, New
Jersey and Pennsylvania require unlimited medical ex-
pense coverage and several thousands of dollars of
coverage for wage losses and other expenses. The tort
thresholds (used to remove cases from the tort system)
also differ greatly between states.
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PN

he results of three newly-released

udies on auto injuries confirm that the
o-fault system has some benefits, but .
no-fault has not yet been perfected and a
need exists for continued experimenta-
ion with no-fault aufo insu
Various s ; )
the All-Industry Research Advisory
Committee (AIRAC), include a Closed
Claim Study of more than 60,000 auto
injury claims countrywide, a study of
large-loss injury cases (over 100,000)
arising under the unlimited medical
coverages now available in Michigan,
New Jersey and Pennsylvania and an
independent Consumer Panel Study
based on the auto accident experience
of 1,849 U.S. families.

The three studies provide data on the
kind of auto injuries now occurring, the
amounts of economic loss being gen-
erated by auto crashes, and the pay-
ments being received by injured persons
from various sources. They also provide

~adata base for studying the operation of
the tort liability system and the change
wrought by passage of no-fault laws.

\/giajorfindings of the .
Closed Claim Study

Data from the Closed Claim Study indi-
cate that no-fault laws enacted in 16
states havebroughtabout majorchanges
in the way auto accident victims are paid
for their injuries.

The'study shows that 77 percent of all
auto injury claims were paid on a no-
fault basis in those 16 states, compared
with 34 percent of claims in states that
remained under traditional tort liability
laws. The no-fault coverages (primarily
medical payments coverage in tort
states and personal injury protection
coverage in no-fault states) accounted
for 35 percent_of the total dollars of
payment in no-fault stales. Gompared
wilh only 10 percent in the tort states.

File reviewers tomplefing the survey
forms in no-fault states were asked 1o
judge whelher persons receiving Per-

“...the no-fault system has
some benefits, but no-fault
has not yet been perfected. . .”

sonal Injury Protection (PIP) payments
vould be eligible to file a liability claim
as well, both under the current no-fault
laws and under the previous tort systems
in lthose states. Their answers indicaled

A, SN A Statistical Look at

NO-FAULT

that about 65 percent of PIP claimants
would have been eligible for filing an
additional liability claim under a tradi-

tional tort system, but thai only 23 ;

percent were eligible under currént no-
fault Tas. TS JTTCATSS That T8 -for
thiresholds contained in the various no-
fault laws have eliminated about 42
percent of the poteniial liability Glaiiis
amony persons collectiig no-fault
benefits.

No-fault laws have reduced the por-
tion of injury-related aulo insurance
payments thal go for general damages,
according to the report. In tort slates, 57
cents out of the average dollar of pay-
ment goes for general damages and 43

e \\
Persons
age 16-24
account for
32%
ofinjury claims But persons
paid by age 16-24
auto insurers represent only
17%
of U.S.
population
.

.
Souch‘rAgtomobHe Injuries and Their Com-
pensation in-the United Stales. All-industry
Ressarch Advisory Committee, April 1979,

cents goes for reimbursement of eco--

nomic losses such as medical expenses
and lost wages. In the no-fault staies, 48
cents goes for general damages and 52
cents for economic losses.

The Closed Claim Study also provides
information on the role of attorneys and
lawsuits in the compensation of auto

injury losses. The data show that 47 .

percent of individUals.paia
odily |njuLy Tiability_coverage.re

The

ariorneys, comparcd Wilh Gnly 17 per-
JUE

“TESTETI ; - T

stances, PTP claiman(s who retained
attorneys did so in order to assist them in
pursuing an associated liability claim.
Allorney representation was more
prevalent for auto accidents occurring in
large metropolilan areas than for acci-
dents occurring in small towns and rural
areas. In all areas, more claimants with
large economic losses retained at-
torneys than claimants with small losses.
The study indicates that about 21
percent of bodily injury liability claims

REFL £ NO. 3

countrywide involved lawsuits. However,
only 1.5 percent went to trial, and less
than 1 percent were tried to verdicl.
Persons whose claims were setlled

fudy also provides
extensive information on the charac-
teristics of persons who sustained auto
injuries and on the crashes thal causoed
them.

Young persons represented a much,
larger proportion of injury claims paid by},
auto insurers than might be expected on |
the basis of U.S. population dala alonoe.
For example, persons between thd ages
of 16 and 20 represented 9.8 percent of
the U.S. population at the time of the
survey. but accounted for 18.2 percent of
the bodily injury liability claims, 15
percent of theuninsured motorisiclaims,

21.9 percent of the medical payments -

claims and 20.5 percent of the personal
injury protection claims. Young persans
also were disproportionately involved in
the large-loss accidents. Persons under
age 16 and those 65 and older were
under represented in the groups sustain-
ing injury, while those in the 25 to 64 age
group reported injuries roughly in pro-
portion to their share of the population.

Insurer Study of
PIP Serious Injuries

The high injury rates generated by
young adults were especially evident in
serious injury cases.

The Insurer Study of PIP Serious
Injury Claims in Michigan. New Jersey
and Pennsylvania identified 420 open
claims whose ultimate cosl was esli-
mated at $100.000 or more. The average
cost perclaim was estimated at $293,000.
and the individuals involved are ex-
pected 1o continue receiving medical
paymenls for an average ol 2/ yews.

“Persons with relatively minor
injuries collect more reim-
bursement per dollar of eco-
nomic loss than persons with
serious injuries.”

Young adults between the ages of 16
and 24 accounted for nearly half of these

Continued on page 4

Produced by Western Insurance Informalion Service, 1450 North Tustin Avenue, Suile 124, Santa Ana, CA 9270
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- than auto insurance. Two consumer

NO-FAULT
: . As a group, persons who collected
SonintMp e from a gingle benefit source received
payments averaging $1.42 for each
dollar of economic loss sustained. Those
who collected from two sources re-
ceived payments equal to > $1.33 for each
dollar of loss, and the feéw individuals .
who collecled from three ditierent
sources received §1.56 per dollar of loss.
Persons with small economic losses -
received more reimbursement per dollar
of loss than those with large losses,
under all types of benefit systems, gov-
ernment and private.
- Auto insurance was the single mggt_&
importanl_source ol _bensfiis for_auto
injuries, providing 67.5 perceni ol all
reimbursement received by persons |
whose medical claims had been fully .
resolved. Group health insurance.wag
next, providing 22.3 percent of total
reimbursement. Government benefit
programs provided 5.6 percent of the
reimbursement, workers' compensation
3.5 percent and all other private in-
surance sources 1.1 percent.

large-loss claims, compared with about
one-third of PIP claims of all sizes. This
group'’s share of the U.S. population is
about 17 percent. Single-vehicle crashes
account for 43 percent of these cases.
About 32 percent of the crashes oc-
curred in rural areas.

All of these cases, by definition, in-.
volved serious injuries. Almost 60 per-
cent were considered to involve per-
manent and total disability. Nearly 50
percent of the injuries resulted in brain
damage or motor impairment, and an-
other 40 percent involved spinal cord
damage.

Consumer Panel Study

The Consumer Panel Study provides
auto injury information independent of
insurance company files, including
information on benefit sources other

research firms, Market Facts, Inc. and
National Family Opinion, Inc., were
hired to survey panels consisting of
about 60,000 U.S. tamilies, and to iden-
tity families that had experienced an
injury-producing auto accident within
the prior two years. Those lamilies were
asked 1o provide detailed information on
the injuries and on the compensation
rgceived from all benefit sources.

The responses indicated that most
persons injured in auto accidenls have
more than one potential source of reim-
bursement. About 92 percent of the
1,849 respondents said they were cov-
ered by auto insurance, and 84 percent
said they had group health insurance.
Only 2.4 percent said they had neither
coverage.

Persons with relatively minor injuries
collect more reimbursement per dollar
of economic loss than persons with
serious injuries. This trend holds true
regardless of whether they collect from
auto insurance, health insurance or
various government benefit sources.

“Attorney representation was
more prevalent for auto acci-
dents occurring in large
metropolitan areas than for
accidents occurring in small
towns and rural areas.”

By area of residence, auto insurance
provided the highest percentage of total
reimbursement in large cities (75 per-
cent), followed by suburbs and medium-
sized cities (67 percent), rural areas (63
percent) and small towns (59 percent).

b

Among claims closed with paymen
auto insurance provided 76 percent
total reimbursement in the no-fault
states, compared with 63 percent in the
lort states. Group health insurance pro-
vided about 22 percent, government
sources about six percent and other
miscellaneous programs less than five
percent in the no-fault states.

Most people sought reimbursement
from only one benefit source if the
economic loss was small. Only ahout 16
percent of persons whose claims were
resolved had collected from more than
one source when their economic losses
were $500 or less. Bul when economic
losses exceeded $5,000, aboul 61 per-
cent had received payment fram two or
more benelit sources. On an overall
basis, considering claims of all sizes,
78.5 percent of those receiving some
payment collected from one source, 19.3

About 22 percent of the injured per-
sons on this Consumer Panel Study said
they hired an attorney and 78 percent
said they did not. Persons living in large
cities were more than twice as likely to
retain an attorney than residents of rural
areas. Nearly 32 percent of large city
residents reported they had hired an
attorney, compared with 26 percent in
percent collecled from two sources and the suburbs, 21 percent in medium-sized
2.3 percent collected from three or more cities, 18 percent in small towns and only
‘benefit sources. \ 14 percent in rural areas.
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Attorney involvement was higher in _
the traditional tort states, with 23.-
percent of injured persons represented,
compared with 19.8 percent in the no-
fault states.

The report, titled Automobile Injuries’

nd Their Compensation in the United *

lates, is available in a two-volume sol
Orders are being handled on behalf of
AIRAC by the Research Department.
Alliance of American Insurers, 20 N.
Wacker Dr., Chicago, IL 60606,
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NO-FAULT AUTO INSURANCE

In the late 1960s there was a growing public discontent,
shared by many auto Insurance companies, with the
traditional legal methods of compensating injured victims
of auto accidents. Although most auto insurance policies
did make avallable coverages to protect policyholders for
medical expenses and other out-of-pocket losses, recov-
ery of other major damages through liability coverages
was generally dependent on the injured or deceased
person not having caused or contributed to the accident.

Determining who was legally at fault for an accident
sometimes involved an expensive a -
Investigation on _the_part oiw.audﬁwmﬁ-
___‘_d_m_r__a__d___i&lﬁﬂﬁumh volved, Tn disputed cases wher
sented the claimant and the insurance com

ses and congested court dockets further incr

expenses an 5. Inadequate liability coverage limits
Th some Instances (and an Increasing number of neaigent

vers who had no lia {fisurance at all] WOTRed—

“addifional hardships on seriously Injur accident victims.

SOURCE: Allstalé Insyrance Company's,
ndbook for Reporters,

1979, pp. 22r27.
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No-Fault Insurance—The Dollar Threshold

The majority of states employ a dollar threshold—that is,
individuals are prevented from suing in tort to recover for
pain and suffering, unless their medical expenses exceed-
ed a certain dollar amount. The doallar threshold has
failed In most states because it offers an inviting “target”
at which the victim, his doctor, and his lawyer can take
careful aim. All three have a substantial economic interest
in witnessing the utilization of no-fault medical benefits to
the extent necessary to cross the threshold: the victim

because such gives him a chance at the “pot of gold” at )

the end of the tort liability rainbow, his lawyer because he
takes 30% to 50% of the “‘pot of gold" from the victim in
the form of contingent fees, and the doctor because auto
insurers pay the costs of medical services rendered to an
auto accident victim.

Thus, dollar thresholds encourage over-utilization of )

first party benelits, and such over-utilization, In tum

___produces larger third party or tort liability judgments for
-—-Rain _and suflering, since pain and suffering awards are_
generally tied by way of a multiplier to the level of actual
) _ugg_gngmic ]Q$$‘__‘ — L ey e

Ultimately, both first and third party costs increase
beyond all expectation, and the people must simply be
asked to pay more In the form of Increased auto
insurance rates.

Ho-Fault Insurance—The Disabllity Threshold

While the dollar threshold represents the predominant
tort restriction mechanism in effect in most no-fault states
today, other approaches have been tried, including what
is known as the disability threshold. A disability threshold
provides that a victim may not sue in tort unless he has
been disabled (defined differently in various state plans)
from the accident for a specific period of time. While

SOURCE: Allstate Insyrance Company's,
ndbook for Reporters,

1979, pp. 22f27.

REFERENCL

perhaps a disability threshold is more difficult to abuse
than a dollar threshold, it suffers from the same infirmities
because, again, it offers a target (a specific time period) to
the victim, his doctor, and his lawyer. Moreover, it must
be remembered that it is not economically painful for the
victim, under a no-fault schemne, to remain disabled for a
considerable period of time because he is, at the same
time, being compensated for all his medical expense as
well as most, if not all, of his lost wages. Thus, he
experiences little or no out-of-pocket loss while he waits
long enough to qualify to pursue a cause of action in tort.
Thus, the disability threshold approach, while perhaps
superior to the dollar threshold, still suffers from funda-
mental and fatal flaws,

No-Fauit Insurance—The Varbal Threshold

The other majer type of tort threshold is what has come
to be known as the ‘'verbal threshold.” Here victims are
allowed to sue in tort only if their injuries meet certain
verbal descriptions of the types of injuries which should,
as a matter of policy, render one eligible to seek to
recaver for pain and suffering in a cause of action in tort.

ay that a verbal threshold holds out T 0
meeting the original intent of no-fault which is to

compensate most vicims for all 6 thelr economic Toss
without having to increase insurance rates substantially.

No-Fault Insurance—Muitiple Recoverles

One other problem that has not been addressed by many
legislatures is the opportunity for injured persons to
realize multiple recoveries for the same expenses. This
creates the invitation to profit from unnecessary medical
treatment and over-extended absence from work. When
opportunities exist to duplicate an insurance recovery for
the same expenses, the ultimate result is that higher
premiums must be charged to cover such duplicate
benefits. :

. 5
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REFERENCE

The average cost in community hospitals per patient day has risen
from $102.40 per day in 1973 to $284.30 in 1981! The cost is even
higher in 1984, perhaps 30% higher!

The medical cost care component as a percent of the total annual
budget for a four-person family has risen from 8.1% to only 9.4% in
1981.

A1l medical care items has risen from 137% in 1973 to 328.7% in
1982. This total has also increased sharply from 1982 to 1984.

The average Bodily Injury claim has increased from $2,125.00 in
1973, to $5,041.00 in 1982.

SPECIAL NOTE:

Source Documents for the above cost comparisons are attached
and identified as Reference No. 6 (Continued).
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Table 5.18
Medical Care Component as a
Percent of Total Annual Budget

Four Person Family

Retired Couple

Lower Intermediate Higher Lower Intermediate Higher
1970 8.1% 5.3% 3.8% 12.3% 8.8% 6.0%
1971 8.4 58 4.0 12.7 8.9 5.8
1972 8.5 5.5 4.0 12.6 8.7 5.7
1873 8.1 g,? 12.0 8.4 5.7
74 8.0 ; 3. 12.6 8.9 6.0
1975 8.5 5.4 3.8 12.2 8.6 5.8
1976 8.9 5.5 4.2 12.2 8.5 5.8
1977 9.4 5.8 4.1 13.3 8.4 6.4
1978 9.2 5.7 4.1 13.9 8.8 6.7
1979 9.3 5.7 4.0 13.8 0.8 6.7
1980 9.2 5.6 3.9 14.2 10.1 6.9
94 5.7 4.0 15.0 10.7 7.3
SOURCE: U.S. Department of Labor, Bureau of Labor Statistics.
\k - Table 5.19
- fverage Cost to Community Hospitals Per
Patient Day and Per Patient Stay; Average
Length of Stay in Community Hospitals
in the United States
Average Average
Average length of cost to
COBE 1o Nospial hospital hospital
Calendar ger patidntiany stay per patient
year Total Payroll Other (days) stay
1946 $ 039 $ 4.08 $ 441 9.1 $ 8545
1950 15.62 8.86 6.76 8.1 126.52
1955 23.12 14.26 8.86 7.8 180.34
1960 32.23 20.08 12,15 7.6 244,95
1961 34.08 21.54 13.44 7.6 265.85
1962 36.83 22,79 14.04 7.6 279.91
1963 38.91 24.01 14,90 7.7 209.61
1964 41.58 25.26 16.32 7.7 320.17
1965 44.48 27.44 17.04 7.8 346.94
1966 48.15 29.41 18.74 7.9 380.39
1867 ~ 54.08 32.44 21.64 8.3 448.86
1968 6138 * 36.61 24.77 8.4 515.58
1969 70.03 41.38 28.687 8.3 581.25
1970 81.01 47.30 33.71 8.2 664.28
1971 92.31 53.80 38.51 8.0 738.48
1972 105.30 59.80 45,50 7.9 831.70
7 57.00 4540 7.8 798.70
1974 113.60 61.80 51.70 7.8 886.10
1975 133.80 70.80 62.90 7.7 1,030.30
1976 151.80 78.00 73.80 7.7 1,168.90
1977 174.00 87.40 86.60 7.6 1,322.40
1978 194.30 96.60 97.70 7.6 1,476.70
1979 217.30 107.30 110.00 7.6 1,661.50
1980 245.10 119.20 125.90 7.6 1,862.80
1981 284,30 138.20 146.10 7.6 2,160.70

NOTE: Data prior lo 1872 include has

benefits; prola

physicians’ and dentists' salaries; medical and dantal interns
adminisiration; other porsonnol. Dala lor yoars 1973-1881 hav

SOURCES: American Hospital Assaociation,

Associalion of America.

pital units of institutions. Tolal expensos include: payroll 0xpanses; amployee
sslonal laes; deprociation oxpenso; supplies and purchased servicas, Payroll axpenses includo:
and residants; trainoos in modical technology and
0 beon adjusted to include oulpatients,

Hospital Statistics (various annual aditions), and Health Insurance

6
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Table 5.13
Consumer Price Index for Medical Care lienis
in the United States (1967 = 100.0)
All Drugs and Prescriptions
medical Physi- Over the
Calendar care cians' Dentists’ Hospital Prescription counter
year Items fees fees room drugs items
Urban wage and clerical workers
1947 48.1 51.4 56.9 23.1 - -
1950 53.7 55.2 63.9 30.3 92.6 =
1955 64.8 65.4 73.0 423 101.6 -
1860 79.1 77.0 821 57.3 116.3 -
1665 88.5 88.3 92.2 75.9 102.0 98.0
1866 93.4 93.4 95.2 83.5 101.8 99.0
1967 100.0 100.0 100.0 100.0 100.0 100.0
1968 106.1 105.6 106.5 113.6 98.3 102.5
19689 113.4 112.8 112.9 128.8 99.6 103.2
1970 120.6 121.4 118.4 145.4 101.2 106.2
1971 128.4 120.8 127.0 163.1 1013 110.3
1872 132.5 133.8 132.3 173.9 106.9 111.3
<. 1g;§ 137.7 138.2 138. 182.1 100.5 i1
1974 150.5 150. 146. 201.5 102.9 1’17.2 9
1975 168.6 169.4 161.9 236.1 109.3 130.1
1876 184.7 188.5 1722 268.6 115.2 138.9
1977 202.4 206.0 185.1 299.5 1221 148.5
1978 2194 223.3 189.3 331.6 132.1 159.1
All urban consumers
1978 219.4 223.1 198.1 3324 1316 159.0
1879 239.7 243.6 v 214.8 370.3 141.8 170.7
1880 265.9 269.3 240.2 418.9 154.8 188.1
1081 294.5 299.0 263.3 481.1 172.5 211.4
3271 2836 556.7 192.7 234.2 3

NOTE: Beginning January 1978, the Bureau of Labor Statistice introduced a new index for all urban consumers.

SOURCE: U.S. Department of Labar, Bureau of Labor Stalistics. CPI Detailed Report.




Lypus andd Locations of Auto Accidonls (continued)

three out of every four deaths resulting from noncollision accidents and
[rom collisions involving two or more motor vehicles. Conversely, the in-
Jury vate is greater in urban arcas in accidents involving more than onc

car.

Motor Vehicle Deaths and Injuries by Type of Accident, 1982

Deaths

Iajurlas
Type of Accldent Total Urban Rural Toial Uriban Rura)
Collision with: b
Pedestrian 8,600 6,100 2,500 90,000 75,000 15,000
Other motor vehicle 18,900 4,800 14,100 | 1,170,000 690,000 480,000
Railroad train 600 300 300 4,000 2,000 2,000
Pedalcycle " 1,100 700 400 50,000 40,000 10,000
Animal, animal- 100 * 100 6,000 3,000 3,000
drawn vehicle
Fixed object 3,600 2,200 1,400 80,000 50,000 30,000
Noncollision 13,100 3,300 9,800 300,000 90,000 210,000
Total 46,000 17,400 28,600 | 1,700,000 950,000 750,000

*aoer than five.
Source: Natianal Safety Counch estimates.

CLAIM COSTS, AUTO ACCIDENTS

"I'he costs of insurance claim scttlements and court awards resulting
from auto accidents have risen steadily in recent years. From 1973

through 1982, the average paid bodily injury claim rose 137.2 percent
Trom $2,125 to $5,041; the average paid property damage liability claim

climbed approximately 155.5 percent from $375 to $958.

Countrywide Avera

Paid Claim =

Liabllity Insurance, Private Passenger Cars

Year  Bodily Injury  Properly Damage  Vear  Bedily injury  Preperly Bamage
1973 $2,125 §3715 | 1918 $3,123 . $622

1974 2,472 -397 1979 - 3,550 ¢ 715

1975 2,646 445 1980 4,010 787
1976 <.583 490 1981 4,453 889

1977 2,890 544 182 __ 5041 958

*For all limits combined, and including all loss adjustment expenses. Dollar averages exclude

Massachusetts (for all years) and most statey which have no-fanlt automobile insurance laws.

NOTE: An apparent decling in 1976 in the amount of the average paid bodily injury claim is the result of
an adjustment resulling from a change in the data base, and does not mecessanily reflect an im-
provement in the claitns experience. The revised dala base has been applied to all claims figures for
1976 and succeedding years, but not to the figures for carlicr years.

Sourco: Insuranco Sorvicos Offico.
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impact of inflation

Although inflation moderated in 1982, it continued to be a problem,
cspecially for the insurance industry. Costs of gervices and materials for
which auto insurance pays — such as auto repairs and medical care —
increased at a greater rate than the consumer price index for all items.

The U.S. Department of Labor's Consumer Price Index recorded
an average increase of 6.1 percent in the overall cost of living:+Auto in-
surance premiums rose 6.4 percent, but still remained below the
overall consumer price index. Property insurance premiums, which
take into account rising home values as well as changes in personal pro-
perty insurance rates, went up 4.1 percent.

CPl_increases in costs of goods and services related to auto in-
surance claims jncluded; auto maintenance and repair, 7.6 percent;
inedical care, 11.6 percent; physicians’ services, 9.4 percent, and

hospital rooms, 15.7 percent,
Costs for housing maintcnance and repairs increased 6.3 percent.

REFERENCE NO. 6
(Continued)
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Molor Vehicle Accidents (conlinued)

An analysis of the economic cost to society ol motor vehicle ac-
cidents, based on the nation’s traffic accident experience in 1980, was
released by the National Highway Traffic Safety Administration in 1983.
The overall cost of more than $57 billion was equal to about 2.6 percent
of the gross national product in 1980.

Medical costs were found to account for about $3.3 billion of the
total, property losses for $21 billion, lost productivity for $14.2 billion
and other costs for $18.7 billion.

Among the lindings:

® Societal losses growing out of fatalities accounted for about $13.7
billion of the total cost. The cost of injuries was computed at $15.3
billion, and of property damagc-only accidents at $21.1 billion. An addi-
tional $7 billion resulted from insurance overhead costs borne by
consumers,

® The most serious injuries (shown as Injury Levels 4 and 5 in the
table below) comprise only 1 percent of all injuries resulting from motor
vehicle crashes. However, they account for more than 40 percent of the
total cost of medical care. '

® Medical costs associated with fatalities had less impact on the
overall cost than any other measured factor — only 2 percent of the total.

Despite the high cost of accidents, the study warned, ““The rue
value of the lives and mental capabilitics which are destroyed in motor
vehicle accidents can never be adequately measured, because the pain,
sullering and frustration felt by individual accident victims cannot be
measured in cconomic terms.”’

The report also commented: ““There is considerable evidence to in-
dicate that the most serious injurics are not adequately covered by in-
surance. Depending on the financial ability and insurance coverage ol
the individual victims, the medical and rehabilitative costs, as well as the
loss in wages resulting from serious injury, can be catastrophic to the vie-
tim’s economic well-being as the injuries are to their physical and emo-

tional condition.”’
@,

Summary of Socielal Costs of Motor Vehicle Accidents, 1980
(Costs in millions of 1980 dollars)

Proporty Injury Levol**
Damage
Uninvolvod®  Only 1 2 3 ] H] Falality  Total
Medical Cosls $ 543 8§ 622 $ 631 $ 33 $1,125 § 70 $ 336
Productivily
Losses 319 251 313 451 B01 12,102 14,237

Property Loss $16,984 2,656 612 424 100 KK] 174 20,983
QOther Losses  $7,070 4121 3933 590 664 640 245 1,384 18,653
Total $7,00  §21,111 §7.451 $2,075 $2,052 $1,526 $2,204 $13,730 $57,199

* Represents costs bome by owners of all molor vehicles nol involved in accidents.
**On scale, | represents the least serious and 5 the most senvus injury types.
Source: National Highway Tralfic Safoty Adminisiratien.
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FOOTPRINTS

Prepared by
Fletcher Bell,
Commissioner
of Insurance i

SOME THOUGHTS ABOUT
THE NO-FAULT LAW

With another legislative session
rapidly approaching, proposed
changes in Kansas insurance laws
are being formulated and discuss-
ed.

One area In which there has
been a considerable amount of
discussion involves the Kansas
No-Fault law. The law we now have
was enacted In 1973 and went into
effect in 1974. Although it has
"~ been amended in part over the
years, the fundamental structure
which encompasses the benefit
package and tort threshold has not
been changed. As a result, It ap-
pears that the No-Fault law may be
in the process of becoming hope-
lessly outdated. For example,
when the No-Fault concept was
first discussed, our Department
believed that a tort threshold of
$3,000 was needed to be mean-
ingful. Understanding the need for
compromise to promote passage
of the No-Fault Act, in 1973 we
reduced that figure to $1,000. As
you are aware, eventually a

threshold of $500 was passed by
the 1973 Legislature.

Although no one was overly con-
cerned at the amount of the
threshold at that time since the all-
important concept of No-Fault in-
surance ‘had been established in
Kansas, It must be of concern now
because after elght long years and
innumerable Increases In the cost
of health care, the threshold has™
been seriously eroded. In fact, it is
at a point now where it is difficult
to, tell whether it is discouraging
litigation for pain and suffering
claims as originally intended, or
encouraging it by providing a con-
venient target.

Although a change In the
threshold may need to be made, a
change in the threshold alone is
not sufficient. There must be a cor-
responding change made In the
benefit package as well. The
change in the benefit package
needs to be a meaningful one with
a realistic balancing of the first
party benefits provided and the
restrictions imposed on the right
to sue for pain and suffering. To
accomplish this balancing, there
must be something more than just
a boldface proposal to provide
$25,000 in medical benefits with a
$5,000 threshold, with no increase

in present premium costs. What
good would $25,000 in medical
benefits do if $5,000 will cover 98%
of the accident medical claims.
Why not pass on a savings in
premium to the insureds?

Also, when contemplating
changes in the No-Fault law,
thought should be given to incor-
porating a first party pain and suf-
fering provision into the law. This
would truly instill the No-Fault
concept into our law, and further
reduce the litigation and claims
costs which brought about No-
Fault in the first place.

Finally, one area that should be
considered deals with the unin-
sured motorists coverage for pro-
perty damage. Damage to one's
property by an uninsured motorist
oftentimes is more dramatic and
causes more concern than per-
sonal injury. It seems like a logical
extension to provide property
damage coverage under the unin-
sured motorists coverage to
remedy this problem. This is
neither a new or novel idea, as
many other States have adopted
such coverage.

The forthcoming legislative ses-
sion will be an interesting one.
Many of these possible changes
will no doubt be discussed.




- wnsuspecting Public’

“No-fault was folstel upon an unsuspect-
Ing publtu::rimarlly as a means of reducing
the cost of insurance,” concludes a report
by the Pennsylvania Trial Lawyers Assocla-
tlon, the group that leads the repeal parade
in that state. “The claimed ndvantages of
no-fanlt have simply not materialized.”

As a matter of fact, no-fault auto Insur-
ance hasn't materlalized, either. True no-
fault insurance has never been adopted anr
where, 50 no one can say whether it would
work, But many measures have been put on
the books under the name of “‘no-fault,” and,

It is thelr spotty performance that has been’
giving no-fault Insurance its shaky reputa- A

-tlon, g
‘'No-fault was’ probably a very reason-
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presio
University of
School.

a

n
the
Wharton

of
Pennsylvania's

zation: € Iaul
dlll. all
Tault.”

Pt

Pure no-fault was devised In 1919 and
promoted heavily in the 1960s. It was sup-
posed to replace the old way of doing things,
called the “tort liability system." In tort lia-
bility, a driver who got hit would sue the
person who ran into him and try to collect
from the other's insurance company. The
suing driver could try to recover his doctor
bills; if he wanted, he could also decide
what his “pain and suffering” had cost him
and sue for that, too.

System, Had Flaws

Tort lability wasn't an evenhanded sys-
tem. The Federal Department of Transpor-
tation found in 1970 that, on the average, in-’
surance companies were paying small -
claimants more than four times their medi-
cal bills but were paying the victims of cat-

astrophic crashes only 30% of the amount of
their bills.

No-fault proposed something new, called
“first-party coverage.” A crash victim
would go straight to his own insurance com-
pany, instead of the “third party” company
that insured the other driver. His own com-
pany would reimburse him for his medical
bills. The law would set limits on how much
he could get, though. And he couldn't clai
a cent for pain and suffering. .

The idea was to promise first-party cov-
erage to everybody, from the innocent Sun-
day-school teacher run down in a crosswalk
to the wild-eyed teen-ager joyriding in his
father's car. Such a broad system would
cost insurance companies more than tort lia-
bility, and no-fault adherents proposed to
rr_lake up for this by taking away a driver's
right to sue. That would save the insurers
money, the reasoning went, because they
wouldn't need so many lawyers or have to

shell out for enormous "pain and suffering”
claims.

aulty no-

Says J. Robert Hunter, the president of
the Biaﬂonﬁl lnsuriﬁce‘“tﬁﬁs[ﬁi‘}eg'ﬁ Ofgani-
itlon: "'The lault With Ro-Tanr T8nt o=

Pure no-fault, then, was a two-sided bar-
gain: first-party coverage on one side, the
denial of the right to sue on the other. The

concept drew widespread support, but state
legislators found the first side much easler
to enact than the second.

Theve were simply too many problems
with taking away a person's right to sue.
Opponents argued that the hypothetical Sun-
day-school teacher shouldn't be denied the
chance to clobber the hooligan who knocked
her down. They sald the fear of lawsuits
made the hooligans—and everybody else—
drlve more safely, Besldes, they said, if
crash victims weren't allowed to recover the
cost of their pain and suffering along with
thelr medical bills, they would be getting
cheated.

“Medical benefits @re only a small frac-
tion of the need,” says William A.K. Titel-
man, a lobbyist for the Pennsylvania Trial
Lawyers Assoclation. 'What about the
young planist who has a promising future on
the stage whose hands are injured? You'd
look up the medical benefits for her: Hand—
$500. This is fundamentally offensive to the
Western concept of justice.”

No-fault . proponents argued back that
lawyers like Mr, Titelman opposed no-fault
insurance only because it would take away
their right to make money on lawsuits.

It was left up to the states to resolve the
conflict. Nine of them responded by. setting
up “no-fault" systems that provide first-
party coverage but don't take away the
driver's right to sue for whatever amount of
pain and suffering he feels he sustained.
These systems reaily -aren’t no-fauit.

The other states also permit pain-and-suf-
fering suits but restrict them. They, too,
don't Hmit the amount that crash victirnT
can sue for, but they do Impose a system of
thresholds—criteria that victims have to
meet before they can file their sults. Some
states make the thresholds tough, others!
easy. The easier thresholds are behind most
of the no-fault debates these days.

The reason: They don't prevent enough
lawsults, In m*o, Ranskf‘.'ﬂ'&ss@du-
]
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. ou don't have to stretch your morals
very far to get past the thresholds, if you
know what I mean,” says James A, Stahly,
8 spokesman for State Farm Mutual Auto-
mobile Insurance Co.

And with many peaple padding thelr doc-
tor ‘biils, then uuﬂ of_pain and suffering,
Tfisurance companies don't save enough
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CHART REPRESENTS: 5,500 Auto Personal Injury Cases 7
Shaded area Represents % settled
without Plaintiff Atty Involvement

Historically (before No-Fault) approx.
80-85% of all personal injury cases
settled without attorney

5,500 Cases
4,662 - without atty
837 - with atty
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few "serious" injuries) a few "serious" approx. 20% "serious approx. 40% "serious" approx. 70% "serious" =
injuries) injuries) - injuries) injuries) 53
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’No-Fault Insurance—Basic Idea Is Good

Legislatures in several major states have not enacted auto
no-fault legislation partly as a result of the lack of success
of such laws in other states. The basic idea of auto
no-fault insurance Is good. The motoring public needs
- financial protection to cover the large expenses that can
result from an auto accldent, and It needs the protection
as promptly as possible when expenses are incurred.
Premium dollars should be retumned as much as possible
In the form of benelits to meet a victim's needs, and not
be mitigated by costly investigations and attorney fees.
Improvement of existing state no-fault laws are entirely
possible when legislators, insurers, the medical and legal
professions, consumer organizations, and other interest-
ed groups objectively evaluate the results of such laws to
date and resolve to work for solutions based on carefully
selected common goals.

nabook for Reporiers,
1979, pp. 22r27.
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COST RESULTS

The Insurance Services Qifice and the National Association of Indepen-
dent Insurers collect claims data under the Fast Track Program. The data are
provided to state regulators to assist them in their oversight activities. The
claims data for automobile insurance indicate that the cost of insurance in
nofault states has risen dramatically in comparison with tort states. Table 1
shows the pure premiums for tort states for bodily injury for the period from
1975 to 1982. Tables are on the following pages. The cumulative change for
the period was 60.47 percent. This has to be compared with all three types
of nofault statutes. The three major types are add-on, verbal threshold, and
medical threshold (sometimes referred to as a monetary threshold). In
nofault states with a medical threshold, the increase has been significanfly

higher as shown in Table 2. The percent increase was 95.35. Add-on nofault
—Staies showed an increase very similar 1o tort states, 56.26 percent. (See
€ 3. © verbal threshold states did even bettar. (See Table 4.) How-
—avVETas discussed Tater, the excellent results in the verbal threshold states
partially may be the result of artificial restraints. Tables 5 through 10 give |
the increase in the pure premium for nofault coverage and nofault and bod- -
ily injury liability coverage combined for nofault states by type of nofault
law.

EVALUATING NOFAULT SYSTEMS

It is interesting that the medical threshold states had the greatest increase

“TApuUre premiums 1or nofagif Coverage and bodily injury combined [145.04

percent). The add-on states had the lowest increase in the combined pure

premium (56.50 percent). :
The rapid growth in the medical threshold states rates may have resulted

Because the threshold acts as a target. Rather than reducing cost by barring .

inarviguals from being able to sue for 1‘general damages, the medical thresh-:

old may serve as a goal which has to be achieved to obtain a tort remedy, If
—TATS 1S COTTect, Ihe adad-on sysiem serves

1S IS correct, the aad-on sysie

exists) would be eliminated. The question is “Can it be set high enough to

lower the target effect and yet maintain any type of reasonable tort te
* the citizens of those states that have adopted nofault. The vision.of-a signifi-

remedy?” _
There are three states (Florida, Michigan, and New York) which have ver-

To reduce costs and may not result
in a greater number of court cases than under a tort system. Itis concgi\{- :
able that the threshold could be set so high that this target effect (if it.

growth. Howevar, the three states comprising the verbal threshold group
should bz examined carefully before any conclusions are reached.

Florida has had its nofault law changed so many times that its results are
unreliahle and a poor indicator of anything. Since the Florida nofault law
was passed in 1972, the following actions have been taken or the following
court decisions have been rendered:

1. A mandatory 15 percent rate reduction was enacted when the law

went into effect and a rate freeze was instituted for all of 1972.
2. The Florida Supreme Court adoptad comparative negligence in 1973.
3. The tort threshold was declared unconstitutional in part in 1974. (The
tort threshold relating to a fracture of a weight-bearing bone was
eliminated.)
4. In 1976, the tort threshold was changed. The medical threshold seg-
ment was totally eliminated so that the state became a verbal thresh-
___old state.5 In 1976, the maximum deductible was raised from $1,000 tg
$2,000 but the $5,000 maximum benefit was retained. The deductible

'Mas raised 10 94, [ .

6. In 1977, medical expense coverage was reduced from 100 percent to

80 percent and the lost wages benefit was reduced from 85 percent to

60 percent.
7. The verbal threshold was tightened in 1978; coverage was increased to
,000; the deductible was increased to $8,000. The deducfible was
lowered to 52,000 in 1982. {The impact of the new deductible is not
reflected in the data in this article.)

With changes of this magnitude, there is no doubt that the Florida data
are not credible at this point. If the law is not modified in the next two years
the new data may be useful.

New York has not had the same number of changes in its statutes that
Florida has had, but the ones that have occurred are important. New York’s
law was modified in 1977 when it was changed from a medical to a verbal
threshold. The New York law also was amended to make benefits from other
sources primary, and limits were placed on fees charged by suppliers of
medical care.

Of the three verbal threshold states, Michigan has had the greatest cost.
increases. Michigan's increase may be the result of its unlimited medical

benefits, but it is impossible to factor out this one component. /

In terms of loss costs it would appear that savings have not accrued for

cani reduciion 1n cost was wrong. Surprisingly, of the nofault systems, the

bal thresholds and that provide the data for the verbal threshold tables. The
argument could be made that while add-on statutes have not resulted in the
same premium growth rates encountered by the medical threshold statutes
that neither have the verbal threshold statutes. Based on the data, this
would appear to be true. Graphs 1, 2, and 3 show the cost indexes for bodily
injury liability, nofault coverage, and bodily injury and nofault combined,

respectively. The graphs show what has happened in the tort, medical thresh- .

add-on type seems to have resulted in the lowest rate of premium growth.
Any analysis, however, which relies only on cost does not present a com-
plete picture. Gost has to be compared with benefits. State nofault laws
which provide high benefit levels, e.g., unlimited medical expenses, may
cost substantially more, but they offer consumers better protection. Estab-

" lishment of nofault benefits by a state’s legislature and demand for_nofault

benefits by consumers create a classic supply and demand problem that

old, and add-on states. Florida, Michigan, and New York are shown sepa- —hasto b alancet by whal consumers can aiford. Pennsylvania and New

rately. In the area of nofault damage, Michigan, Florida, and New York (ver-

Jersay are cases where the stafes provide unlimited-medical benefits but the

bal threshold states) all had a lower rate of increase in pure premiums than _consumers have faced signiiicant increases i premium cost. Pennsylvania

the medical threshold states and were fairly close to the add-on states’ had an 875.4 percent increase in its nofault pure prémium from 1975 0
costs. (See Graph 2.) Florida appears to have had the slowest rate of _ —_—

1982, and New Jersey had a 263.8 percent increase.
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REFERENCE N. .1

Baw Offices

DAVIS & BENNETT
500 CAPITOL FEDERAL BUILDING
700 KANSAS AVENUE
TOPEKA, KANSAS 66603

CLAYTON M. DAVIS TELEPHONE 2340417

MARK L, BENNETT . AREA CODE 013
MARK L.BENNE'TT, JR. April 21, 1983
MICHAEL L. FRANCIS

Mr. Homer Cowan, dJdr.
The Western Companies
14 East First -

Fort Scott, KS 66701 ::;7 ¢
Re: / No“Fault Threshold _ sl }

Dear Homer:

In pursuance of your request I asked Holly to determine from Jim Terril]

what arguments they used in Colorado 1n support of their request for an

increase in threshold. She advises that Jim Terrill, who is my counter-

part in Denver, advised her that the proposal for an iincreasd in threshold}

was originally made by a member of the Trial Lawyers Association there who

was either a member of the legislature or was a lobbyist in the legislature.

It was the thought there that that suggestiod was madef because of a recognition
of the fact that the threshold was too low fand could possibly avoid a greater
increase by suggesting the $3,500 increase. This appears to be the magic

there,

Very truly yours,

Yot

Mark L. Bennett
MLB:eq



The Western, in an attempt to develop some idea of the number of
PIP claims in various ranges, did obtain a computer run of approx-
imately 1,000 claim files. The breakdown is as follows:

MEDICAL EXPENSES NUMBER OF
BETWEEN: PIP CLAIMS
$1 - $500 7 705
$501 - $1,000 242
$1,001 - $1,500 103
$1,501 - $2,000 ' 62
$2,000 & Over 261

0ddly enough, you will see the category of medical expenses $2,000
& Over exceeds the combined categories of $1,001 - $2,000.




Miscellaneous Data From

ALL-INDUSTRY RESEARCH ADVISORY COMMITTEE

Study on:

AUTOMOBILE INJURIES
And Their
COMPENSATION
In The
UNITED STATES

NOTE: This data is based upon a 1979 study.




TABLE 4-1

Distribution of Accidents and Claimants By State of Accident and By Coverage

Accident Distribution Claimant Distribution
BI UM MP PIP Bl UM MP PIP
Alabama 255 38 166 21 316 50 199 30
Alaska 27 4 11 0 33 5 12 0
Arizona 428 68 320 9 579 96 397 10
Arkansas 156 14 92 30 218 . 21 123 38
California 2,727 572 1,948 29 3,728 762 2,469 46
Colorado 83 22 11 413 103 28 13 493
Connecticut 181 18 8 588 215 19 10 648
Delaware 53 1 3 112 69 2 3 141 |
D. C. 103 14 36 43 134 17 _46 5B
Florida 608 147 71 1,778 788 167 77 2,079
Georgia 233 24 21 751 294 35 30 981
Hawaii 6 2 0 178 10 2 0 220
JIdaho 74 5 69 10 91 7 81 12
Hlinois 1,073 104 433 57 1,352 145 521 77
Indiana 271 33 135 21 341 43 173 30
lowa 114 9 69 9 149 9 79 1
Kansas iz 5 17 288 49 5 26 (386
Kentucky 57 8 14 380 66 10 TR
Louisiana 473 78 167 19 686 99 197 31
Maine 90 3 43 15 107 3 55 17
Maryland 558 22 28 622 772 32 38 a2y
| Massachusetts 278 7 56 581 341 7 60 _Tid
Michigan 141 40 19 1,044 199 56 2] 1,167
Minnesota 45 4 5 561 47 4 6 605
Mississippi 164, 21 147 15 217 31 182 17
Missouri Cols_ ) 54 3G 14 687 74 R I (N
Montana T 6 38 4 54 i 53 '
Nebraska 72 8 56 3 817 10 68 5
Nevada 49 8 25 91 61 9 32 101
New Hampshire 57 5 51 9 72 6 62 10
New Jersey 477 28 6 1,918 560 29 7 2,140
New Mexico 73 23 62 10 95 32 74 13
New York 827 41 50 2,573 1,068 17 66 3,211
North Carolina 686 13 479 27 954 17 621 41
North Dakota 10 0 3 67 ~ 12 0 9 91
Ohio 986 124 448 15 1,332 182 574 15
Oklahoma 284 27 163 6 382 37 220 6
Oregon 210 .. 12 12 285 271 16 14 d24
Pennsylvania 292 33 29 1,874 372 317 I -
Puerto Rico 5 0 0 10 7 0 o 10
Ithode Island 96 8 21 1 125 8 2 9
South Carolina 446 14 19 496 633y 16 20 662
South Dakota 24 0 18 2 27 0 -
Tennessee 411 62 282 17 531 81 285 29
Texas 1,097 150 109 907 1,474 180 L1 it
ULah 46 5 6 127 54 7 86
Vermont 27 1 21 7 35 1 24 7
Virginia 604 60 503 27 810 68 616 36
Washinglon 355 43 23 168 4064 55 I | T £
Woest Virginia 158 13 115 7 211 18 154 8
Wisconsin 468 32 193 5 596 39 20 6
Wyoming 19 1 35 4 29 1 43 8
Total Valid __
Responses 16,572 2,034 6,904 16,224 21,906 2,619 8,656 19,398
-



Economic Loss By Type ef "ujury

Strains were the mi mmon type of injury, followed by bruises. Except for cert
multiple injuries, howevei, .. acture cases were the most costly.
TABLE 5-7
Economic Loss By Type of Injury
BI-Tort States PIP-No-Fault States
% of Averege % of Average
Type of Injury Cases Loss Cases Loss

Fracture Only 4.8% $4,560 1.8% $3,266
Strain Only 50.5 715 T 34.6 823
Bruises Only 19.9 211 23.3 229
Cosmetic/Laceration 4.8 559 9.2 493
Multiple Injury 15.9 1,992 20.0 1,932
Other 4.1 1,333 5.1 1,611

| Total 100.0% _ $1,019 100.0% $1,102
Total Valid Responses 13,300 15,494

Economic Loss By Extent of Disability C

Ninety percent of the injuries resulted in only temporary or no disability. About 1 percent
were fatalities, while permanent total disability cases were even more rare. However, these
permanent disability cases were clearly the most costly, and the dimensions of those costs and

Days of Wage Loss Paid

Nearly 70 percent of the claims did not involve reimbursement for days of wage loss. This
includes both nonwage earners as well as employed persons with relatively minor injuries
who did not sustain any days lost. FFewer than 15 percent involved more than two weeks of
wage loss. Some 3.8 percent involved more than six months of wage loss under the BI cover-
age (Table 5-11) compared with only 0.1 percent of claims involving more than six months of
hospitalization (Table 5-10).

Economic losses also correlated well with the duration of wage loss, except of course for
the zero category which includes all economic loss for nonwage earners.

TABLE 5-11
Days of Wage Loss Paid
BI-Tort States PIP-No-Fault States
Days of % of Average Economic % of Average Economic
Wage Loss - Cases Loss Cases Loss

0 68.0% " $ €06 72.8% $ 636 |

1 2.5 168 2.3 172

2.7 9.3 423 8.2 431

8-15 4.9 1,069 4.9 1,278

16-30 4.1 1,639 4.1 1,744

31-60 3.2 2,139 3.4 2,924

G1-180 4.2 3,759 3.4 5,710

Over 180 3.8 4,794 0.9 16,h32

Total 100.0 % $ 980 100.0% $ 1,085
Eri{ll_Valid Responses 13,108 15,339 |

*Includes all nonwage earners as well as wage earners who did not sustain any wage loss.

Of the cases with wage loss, approximately 25 percent involved anticipated future work
loss. About 2 percent were not expected to return to work or would probably do so al a reduced
wage.
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TABLE 7-1 ;
Attorney Representation By Coverage, Countrywide

BI UM PIP
Number of Claimants . 21,650 2,688 18,367
Claimants Represented 10,122 1,248 3,171
Percentage Represented 47% 48 % 17%

Attorney Involvement By Size of Economic Loss

Attorney involvement correlated strongly with the amount of economic loss sustained by
claimants. For bodily injury liability, claimants with economic loss between $1 and $100 were
represented by attorneys in only 16 percent of the cases. For those claimants with economic
loss in excess of $10,000, some 85 percent were represented by attorneys.

TABLE 7-2
Attorney Representation By Amount of Economic Loss
Total Number of Claimants and Percentage of Claimants Represented
BI UM PIP
Economic Loss ¥ % Rep. # % Rep. # % Rep. R
$ 0 - 1,661 26 % 200 27% 49 20 %
1-100 5,108 16 - 442 17 6,005 3
101-200 2,934 29 301 22 3,181 6
201-500 3,807 51 460 49 - 3,046 16
501-1,000 - 2,871 68 363 . 65 1,987 29
1,001-2,000 2,300 76 314 0 1,728 38
2,001-5,000 1,857 79 327 72 1,574 44
5,001-10,000 . 679 82 116 78 504 48
Over 10,000 433 85 65 65 293 63
Total Valid Responses 21,650 47 % 2,588 48 % 18,367 "_!7 Y%
TABLE 7-6
Attorney Representation By Coverage and State Groupings
Total Number of Claimants and Percent of Claimants Represented
BI UM PIP
State Grouping DR | % # Yo # %
No-Fault 4,070 71 % 443 77 % 14,582 16 %
Add-On 4,214 45 333 48 2,901 25
Tort 13,157 40 1,791 41 645 17
*'rll‘:)tal U.S.* 21,6560 47 % 2,688 48 % 18,367 17%

otal U.S. figures include claimants for which state code was not specified

o e




Reasons For Attorney Involvement in PIP Claims

Insurance company personnel who filled out the PIP survey forms were asked to indicate
the reasons why an attorney was retained in PIP claims. Table 7-9 shows that fewer than 2
percent of PIP claimants retained an attorney solely to assist them in collecting PIP benefits.
An additional 7.3 percent of PIP claimants retained counsel solely to pursue an associated
tort liability claim (BI or UM), and another 7.9 percent hired attorneys to assist them in
handling both the PIP claim and an associated tort liability claim.

e

TABLE 7-9
Reasons For Attorney Involvement In PIP Claims
Number % of Total % of PIP
Represented PIP Claims Payments Involved

To Pursue Associated ;

Tort Claim 1,263 7.3% . 15.4%
To Assist in Collecting

PIP Claim 317 1.8 4.6
To Pursue Both Tort and

PIP Claims 1,359 7.9 21.9
Responses For Total PIP

Claims Involving Attorneys 2,939 17.0% 41.9%

TABLE 7-15

Reimbursement Per $1 of Economic Loss By Size of Loss

Gross Before Attorney Fees
Size of BI UM PIP
Economic Loss Rep. Not Rep. Rep. NotRep. ° Rep. Not Rep.
$ 1-100 $10.48 $ 2.76 $10.24 $ 2.86 $ 1.34 $ 1.09
101-200 7.00 2.42 5.79 2.16 1.12 1.01
201-500 4.86 2.43 4.66 1.92 1.03 .93
501-1,000 3.65 2.39 3.97 1.85 1.00 .96
1,001-2,000 3.32 2.03 2.86 1.68 1.01 .98
2,001-5,000 2.7 1.92 2.55 1.91 .96 .89
5,001-10,000 2.19 1.77 1.65 1.563 .78 .80
Over 10,000 1.35 1.19 .91 .73 .68 .68
Total $ 2.43 $ 1.99 $ 2.13 $ 1.53 $ .83 $ .86
(Refer to Appendix D for claimant count and dollar amounts)

Table 7-16 shows the same distributions with estimated attorney fees deducted. For BI and
UM claims, persons with economic losses of $1 to $500 recovered a larger net amount when they
were represented by an attorney, even after paying estimated attorney fees. In economic loss
ranges over $2,000, however, claimants without attorneys received a higher amount of net
reimbursement per $1 of loss.




How Tort Thresholds W “vercome in No-Fault States

Further insight int. _.e significance of tort thresholds is provided in Table 8-15, whu. ..
shows the percentages of bodily injury liability claims that overcame the threshold by various
ways in each of the no-fault states. All of the states except Michigan required that the claimant
have medical expenses exceeding a designated figure, or hauve various kinds of permancnt
detriment from the injury. In most states, a fracture or disability exceeding a designated
period of time also would suffice to make the claimant eligible to file a liability claim in
addition to his or her PIP claim. Michigan does not use a medical dollar threshold and is
considered to have the most stringent type of tort threshold. (Florida has since adopted a
similar version and New York has adopted a threshold based on days of disability.)

The table shows that ““medical expense” was the most frequent way of overcoming tort
thresholds, especially in states with relatively low medical dollar thresholds. In New Jersey,
where the threshold is only $200, nearly 75 percent of the BI claims qualified on the basis
of medical expense, while only 15 percent qualified on the basis of medical expense in Minne-
sota where the medical dollar threshold is $2,000. The next most frequently used method
of overcoming the threshold was “permanent dismemberment or disfigurement."

In filling out this part of the survey form, file reviewers were first asked to determine
that the claim was subject to the no-fault law, and then were asked to check the most serious
condition that enabled the claim to exceed the tort threshold. If the claim involved some kind
of permanent impairment, for example, that was the factor recorded and not the fact that it
might also have qualified on the basis of medical expense. ‘

The number of BI liability claims for each state is shown in parentheses immediately
following the state name. Some states had very few claims and their results should be re-
garded as tentative.

TABLE 8-15
HOW THRESHOLD OVERCOME
Two-Week BI
Medical Permanent Loss of
Effective Threshold Dismemberment Permanent Bodily Disability Medical
State Date of Law Limitation Death Disfigurement  Injury Function Period Fracture Expense Other
% af % of % of % of % of %ol %ol % of
Total Total Total Tutnl Total Total Tutnl Total
New Jersey :
(467)* 1/1/13 8 200 6% 6.2% 6.0% - A% 8.8% T4.7% 3.2%
Connecticut
(118) 1/1/13 400 6.8 11.9 11.0 - 8 12,7 53.4 3.4
Colorado
{66) 4/1/74 500 1.6 12.1 10.6 3.0% 1.6 - 67.6 7.6
Georgia
(179} 10/1/74 500 4.5 10.1 5.0 - 39.7 9.5 19.0 12.3
Kansns
(Jd) 171774 500 5.3 18.4 13.2 - 2.6 10.0 J9.0 10.0
Massachusolls
(162) 1/1/11 500 6.2 16.7 6.2 .6 1.2 32.7 30.9 5.6
New York 5
(564) 2/1/14%¢ 500 3.0 10.5 7.4 1.1 3.5 11.3 61.0 2.1
Utah
(32) 1/1/74 500 6.2 12,6 6.2 3.1 3.1 12.5 40.6 15.6
Nevada
{26) 2/1/14 750 1.7 3.8 3.8 3.8 - 1.1 57.7 15.4
Pennsylvania
{142) 7/19/76 750 3.5 4.2 .7 T 6.3 11.3 G4.1 2.1 -
Florida
(562) L/1/T72% 1,000 3.8 12,6 38.6 2.4 8.3 3.3 26.4 4.9
Kentucky -
22) T/0/76 1,000 9.1 4.6 13.6 . - - 27.3 40.9 4.5
1 North Dukota '
(8] 11416 1,000 - - - - GG6.7 - HHN -
Huwuaii
(6) 9/1/74 1,600 - 16.7 16.7 - - -— 66.7 -
Minnesota
127) 1/1/76 2,000 3.1 29.6 26.9 - 18.6 - 14.8 T4
Michigun .
167) 10/1/73 - 9.3 24.6 14.0 24.6 1.8 1.0 - H.H

*Figures in parentheses show the number of BI claimants subject to the no-fault law. The claim count is less than in some other Lables, in part becnuse
some BI claims in this study were filed prior Lo Lhe effective dates of the various no-fault laws, and therefore were not suhject Lo the tort thresholds.

**On 7/5/77 Florida changed to a days-of-disability threshold and on 6/20/78 chesiged Lo a verbal threshold. New York changed 1c a days-of-disability

~ threshold on 8/11/78.
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I{lwsEUnnlkl\lAcNE : LEGISLATIVE INFORMATION SERVIGE
ASSOCIATION BILLMEMO  # 57

85 JOHN STREET. NEW YORK, NY 10038

o

/

COLORADO REG R SESSION 1984 S. B. 58
(HOLME et al)

MOTOR VEHICEES - NO-FAULT INSURANCE -PIP BENEFITS ~ TORT THRESHOLD

/
Would' increase the maximum of payment for medical benefits under
the no-fault law from $25,000 and $50,000 per person for any one accident.
Would include benefits for rehabilitation into such medical benefit amount.
Provides for a graduated scale for income loss benefits. Increases the
threshold amount for tort actions from $500 and $2,000 of medical expenses.

TGK:1h
104-15
104-40 K

AIA FAVORS THIS BILL

" Form L-1(Rev.2/83)




KANSAS-PRIVATE PASSENGER AUTO PIP EXPERIENCE
Cal/Acc Basis

-

BASIC OPTIONAL TOTAL ,
Loss Loss “Loss

Category Earned Incurred Ratio Earned Incurred Ratio Earned Incurred
1978 Cas. $277,580 $156,288 56.3 $ 4,436 $ 2,686 60.6

Fire 191,934 134,408 70.0 7,031 2,307 32.8

Total 469,514 290,696 61.9 11,467 4,993 43.5 $480981 $295,689

Cas. 275231 148,937 54.1 4,877 10,676 218.9

Fire 207,477 123,557 59.6 8,840 15,258 172.6

Total 482,708 272,494 56.5 13:¢17 25,934 189.1 496,425 298,428

Cas. 270,450 174,546 64.5 5,258 1,882 35.8

Fire 228,389 96,509 42.3 11,801 19,409 164.5

Total 498,839 271,055 54.3 17,059 21,291 124.8 515,898 292,346

Cas. 258,765 213,325 82.4 6,973 22,620 324.4

Fire 244,666 156,708 64.0 16,438 46,366 282.1

Total 503,431 370,033 73.5 23,411 68 986 294.7 526,842 439,019

Cas. 246,418 196,788 79.9 8,020 22,679 282.8

Fire 271,298 274,230 01.1 21,930 81,170 370.1

Total 517,716 471.018 91.0 29,950 103,849 346.7 547,666 574,867
4 Year Total $2,002,694 $1,384,600 69.1 $84,137 $220,060 261.5 $2,086,831 $1,604,660  76.9

/%%%;.%;. r 74



[J The Western Casualty and Surety Company,
Attachiad toand made a part of PoliEy NEwsunaimminnimsmema nigs s st of [ The Western Fire Insurance Company,
of Fort Scott, Kansas 66701. L The Western Indemnity Company, Inc.
Issued to

Name of Insured City State and Zip Code

HE Bkt

Secretary Authorized Representative
*1f no date shown, this endorsement becomes effective concurrently with the effective date of the policy to which it is attached.
(The information above is required only when this endorsement is issued after policy preparation.)

ADDITIONAL PERSONAL INJURY PROTECTION ENDORSEMENT
OPTION 1 - KANSAS

The Limit of Liability Provision of the Personal Injury Protection Endorsement {Kansas) is replaced
by the following but it only applies to you or a family member.

SCHEDULE OF BENEFITS

Medical Expenses A. $10,000 per person
Rehabilitation Expenses B. $2,000 per person
oD | Work Loss C. $300 per month maximum
'&4 — 'Per Qor 1 year
Essential Services D. $12 per day
Pgr year We 365 days maximum
Funeral Expenses E. $1,500 per person
Survivors’ Loss F. $800 monthly earnings, per month maximum
$12 essential services, per day
1 year

The Policy Period; Territory provision of the Personal Injury Protection Endorsement {Kansas) is amended as follows:

Policy Term; Territory

This caverage applies only to accidents which occur during the policy period within the United States of America, its terri-
tories or possessions, or Canada.

All other terms, limits and provisions of this policy remain unchanged.

FORM 1157-R2 2M-1-84-FD



U] The Western Casualty and Surety Company, or

Attached to and made a part of Policy NO. coo.iii e of [ The Western Fire Insurance Company, or
of Fort Scott, Kansas 66701. L] The Western Indemnity Company Inc.
LS CHBIE U0 s ovscnomennurmmcumig i saosionsoesoss o e v 0 8 0 A B 0 N A B 7 B S S i
Name of Insured City State and Zip Code
Endorsement Effective™ . ..o
NE Qv
Secretary Authorized Representative

*If no date shown, this endorsement becomes effective concurrently with the effective date of the policy to which it is attached.
{The information above is required only when this endorsement is issued after policy preparation.)

ADDITIONAL PERSONAL INJURY PROTECTICN ENDORSEMENT
OPTION 2 - KANSAS

The Limit of Liability Provision of the Personal Injury Protection Endorsement (Kansas) is replaced by
the following but it only applies to you or a family member.

SCHEDULE OF BENEFITS

Medical Expenses A. $25,000 per person
Rehabilitation Expenses B. $2,000 per person
4q. per Car Work Loss - C. $1,000 per month maximum
2 years
pe'r gea'r Qharje’ Essential Services D. $12 per day

730 days maximum

Funeral Expenses E. $2,000 per person

Survivors' Loss F. $1,000 monthly earnings, per month maximum
$12 essential services, per day
2 years

2. The Policy Period; Territory provision of the Personal Injury Protection Endorsement (Kansas) is
amended as follows:
Policy Period; Territory
This coverage applies only to accidents which occur during the policy period within the United States
of America, its territories or possessions, or Canada.

All other terms, limits and provisions of this policy remain unchanged.

FORM 1158-R2 . 3M-5-83-PD



1/30/84

KANSAS AND THE NATION'S MEDICAL CARE COST FACTS

FROM 1973 THROUGH 1983 THE CONSUMER PRICE INDEX FOR ALL ITEMS

ROSE + 219 PERCENT.

THE CONSUMER PRICE INDEX

FOR MEDICAL CARE COSTS: 1967 1973 % 1983 Z(from 1973-83)
$100. $137. +37% $358. +261%
KANSAS SEMI-PRIVATE
HOSPITAL ROOM COSTS: 1973 1983 %
$44 . per day  Slbb.per day - +327%
- 1973 1983 %
AVERAGE STAY COST,KANSAS HOSPITAL: -
= $568.,50 $2,188.07 +385%
1973 1983 %
DATILY PATIENT CHARGE,KANSAS HOSPITAL:
$95.per day $370.per day +389%

MEDICAL COSTS AS % OF KANSAS GROSS LT 198Li1aaRE ) &
STATE' PRODUCT : e 8 oy .

AVG. DOCTORS SALARY TNCREASE: 1972 1952 z
SALARY YEAR AVERAGE:  $51,321.50 $112,400. +219%

Sources: American Medical Association; Bureau of Labor Statistics; Private Surveys;
Social Security Administration; Health Care Financing Administration;
and Kansas Department of Health and Environment.
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FARMERS ALLIANCE MUTUAL INSURA‘NCE COMPANY - KANSAS AUTO

Litigation expense (Attorney Fees) 1981 & 1982 Closed Kansas Auto
*Bodily Injury Files.

*Criteria: Files that came outside current $500.00 no fault threshold but fell
within proposed $5,000 nc fault threshold (including the removal of "fracture
language").

No. of files Plaintiff Attorney
within proposed revenue based on Defense
threshold that 40% of BI Attorney
Year involved attorney settlement or award Fees Total
- 1981 ' 24 $144,637.40 $23,319.40 $167,956.80
1982 23 $108,394.38 $15,413.47 . '$123,807.85
TOTALS 47 $253,031.78 $38,732.87 ' $291,764.65

The total amount paid on all 1981 Kansas auto bodily injury claims was $921,674.51.
The total amount paid on all 1982 Kansas auto bodily injury claims was $864,294.17.

The total amcunt paid on all 1981 and 1982 Kansas auto bodily injury claims was
$1,785,968. ‘

The total litigation expense amounted to approximately 16% of the total 1881 and 1982
paid Kansas auto bodily injury claims.

There are still five 1981 open Kansas auto bodily injury cases with total reserves of
$38,000. ’

There are still nineteen 1982 open Kansas auto bodily injury cases with total
reserves of $393,500.

Based on the 16% paid claims ratio, it can be anticipated that there will be an
additional $69,000 of attorney fees paid on the 24 open files.

The $291,764.65 plus the $69,000 would thus give a total of $360,764.65 of attorney
fees paid on 1981 and 1982 Kansas auto bodily injury claims on those files that
would fall within the threshold of the proposed no fault bill.



PRIVATE PASSENGER AUTO - FAMI 1975 - 1983

1975 1883 % Increase
B.l. P.l.P. Bal. PPy B.l. ’ B 1P,
Wichita $ 24 312 $ 48 $ 18 100% 50%
Topeka 23 12 41 17 78% 42%
Western Ks, 13 7 30 16 130% 128%
Eastern Ks. 21 9 . 35 15 67% 67%
K.&. Suburban 38 15 60 16 58% 7%

Statewide Avg. 15.704 8.399 35.103 15.473 78% 743
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James R. Oliver, Executive Director @ 627 Topeka Ave., Topeka, Kansas 66603-3296 & Phone (913) 233-4286

March 19, 1984

Mr. Chairman, Members of the Commercial & Financial Institutions Committee:

My name is Jim Oliver. I am Executive Director of the Professional Insurance

Agents of Kansas an association of some 700 independent insurance agents across

Kansas.

As insurance agents, our members are vitally interested in No-fault insurance

working to the benefit of the insuring public. We are disappointed that the

threshold of $5,000.00 in the original bill was amended to be $1,500.00, but
support the bill in its present form even though the Tower threshold may result

in an increase in auto insurance costs.

The benefits of the present No-fault Taw which was enacted in 1974 are out of
date and grossly inadequate in today's economy. These benefits in this new

bill have been updated to reflect today's costs.

The threshold has been updated also, since the basic concept of No-fault is
for the injured person to give up his right to sue in exchange for the liberal

benefits provided in the Personal Injury Protection coverage. However, this

bill does not restrict the injured person from sueing even though his pecuniary

losses (medical expenses, loss of wages, etc.) don't exceed the threshold----

so he really has a choice. If the injured person's medical expenses exceed




Page 2
Jim Oliver, Professional Insurance Agents of Kansas

$1,500.00 oﬁij the injury consists of permanent disfigurement, loss of body
member, permanent injury, permanent loss of bodily function or death, that
person can sue for all of his pecuniary Toss (medical expense, loss of wages,
etc.), as well as non-pecuriiary loss (pain and suffering, mental anguish, etc.).
As independent agents, we don't feel that is too much to give up for the liberal

benefits of the Personal Injury Protection package.

This legislation would further cut down on 1litigation in the courts and

permit injured persons to recover for their less serious injuries promptly.

Thank you for permitting me to state our position to you.
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he concept of no-fault motor
T vehicle insurance tried out
, during the Lﬁgst dozen years
in 26 states and the District of Co-
lumbia has failed to achieve its
goal of lowering insurance premi-
ums. But that is principally be-
cause true no-fault has never
:been tried. The idea was that an
accident victim would be reim-
bursed by his own insurance com-
I)any for medical costs, regard-
of which party was to blame
for the crash, but in turn give up
the right to sue for damages for
pain and suffering.

No-fault was a response to
growing costs of accident litiga-
tion in which juries, obviously
reasoning that an award would be
paid by a wealthy insurance com-
pany rather than the guilty indi-
vidual, began to return increas-
ingly generous verdicts, which in
turn raised insurance premiums.

But no state legislature could

ing itself to implement a pure

ble, for one thing, to the trial law-
yers’ ar ent in opposition that
denial of the right to sue was un-
just to a victim who, even with his
medical costs covered, suffered a
blighted career, say as a surgeon
or musician, because of injuries.

no-fault law. They were suscepti- -

Not really no-fault

So the lawmakers devised no-
fault laws limiting medical cover-
age but permitting damage suits
beyond a “‘threshold’ of medical

costs.
Some of these thresholds were

" ridiculously low, especially with

subsequent inflation in medical
care costs, $500 in Kansas and
four other states, $400 in Connec-
ticut. So damage suits continued
to bloom from vehicle accidents.
Now several states are seeking to
overhaul their laws nearer to the
no-fault ideal or give up on the
wholeé thing.

The Kansas House has ap-

roved a bill to boost the thres-

old from $500 to $1,500 and to
raise medical coverage limits
from $2,000 to $5,000. The Missou-
ri General Assembly is being
urged to enact a true no-fault bill
for the first time, capitalizing on
the experience of sister states
with the problem.

Even a less-than-pure no-fault
law can restrain insurance costs
for motorists if its financial limits
are more in touch with reality
and bar damage suits in trivial
mishaps. The Kansas Legislature
now has a chance to make that -
state’s 1973 law much more work-
able.

A
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Insurance Hassle

No-Fault Auto Policies
Are Widely Attacked
As Costly, Ineffective

Suits, High Premiums-Cited:
Defenders Say No-Fault
Hasn't Really Been Tried

Crash Victim Likes Coverage

By Mary WiLLIAMS
Staff Reporter af Tur Wani, Stirer JourNal

A decade ago, no-faull auto insurance
was a celebrated consumer cause. Twenty-
six states, and later the District of Colum-
bia, passed so-called no-fault laws with the
intent of lowering insurance premiums,
speeding up claims and unclogging the
courts.

Today, disenchantment with the laws is
spreading. A drive to scrap no-fault is afoot
in  Pennsylvania; another was recently
fought back in the District of Cnlumbia.
Bills to change the law have become almost
an annual rite in Massachusetts, Kansas and
Colorado. New Jersey did amend its law this
year. Nevada tried to in 1979—and wound up
throwing out the whole system.

Some Gripes

Consider these complaints:

—Of the 10 states with the most expen-
sive average auto premiums, six have no-
fault laws on the books. (No-fault can't bear
unequivocal blame, though, since factors
like population density and the generosity of
coverage in each state affect cost.

—Claude C. Lilly III, the director of Flor-
ida State Universily's Center for Insurance
Research, says that no-fault coverage costs
more, and its cost rises faster, than ordinary
auto-insurance premiums do—faster, too,
than the consumer price index. (Mr. Lilly
gets $150 an hour from the Pennsvlvania
Trial Lawyers Association, a strong oppo-
nent of no-fault, to do his research.!

—Most state no-fault laws are set up in 4
way that encourages lavish medical treat-
ments for minor injuries. That adds to the
cost of premiums.

—No-fault laws haven't weeded out faw-
suits as they were supposed to. According
to the Association of American Trial Law-
yers, more liig@ tion goes on today in many
of the states with no-fault laws than went on
before the laws§ were passed. (In several
states, however, il was the trial luwyers
themselves who blocked passage of stronger
no-fault faws that undoubtedly would have
weeded out many suits. |

—Eighteen stales make people buy no-
lault medical coverage even though they al-
rendy nave extensive health insurance, Oth-
ers encourage the pncchase. Al best, that
means people are buying soinething they
may not need. At worst, it means people in
crashes can somelimes gel  reinihursed
twice. Then everybody's premnms zo up.

‘Unsuspecting  Public’

“No-fanlt was foisted upon an unsuspect-
ing public primarily as @ means of reducing
the cost of insurance,” concludes a report
by the Pennsylvania Trial Lawyers Associa-
tion, the group that leads the repeal parade
in that state. "“The claimed advanluges of
no-fault have simply not materialized.”

As a_mnatter of fact, no-fault autv insur-
ance hasn't materialized, either. True no-
fault insurance has never been adopted any-
where, so no one can say whether it would
wark. But many measures have been put on
the books under the name of “no-fault,” and
it is their spotty performance that has been
giving no-fault insurance its shaky reputa-
tien.

"No-fault was probably a very reason-
able idea in principle, but what we have
isn't no-fault at all,” says Scott Harrington,
an assistant professor of insurance at the
University of Pennsylvania’s  Wharton
School.

Says J. Robert Hunter, the president ot
the National Insurance Consumers Organi-
zation: "The fault with no-fault isnt no-
fault. The fault with ne-faull is faulty no-
fault.”

Pure no-fault wuas devised in 1919 and
promoted heavily in the 1360s. 1t was sup-
posed to replace the old way of doing things,
cilled the “tort liability system.”" In tort lia-
| bility, a driver wha got hit would sue the
‘fpersnn who ran into him and try to collect
|

from the other's insurance company. The
j suing driver could try to recover his doctor
ibills: if he wanted, he could also decide
| what his “‘pain and suffering"” had cost him
ii;md sue for that, too.
ES.vstem Had Flaws

Tort liability wasn't an evenhanded sys-
i tem. The Federal Department of Transpor-
| tation found in 1970 that, on the average, in-
| surance companies  were  paving  small
cclatmants more than four times their medi-
cal bills but were paying the victims of cat-
astrophic crashes only 3670 of the amount of
| their bills.

No-fault proposed something new, called
“first-party  coverage.” A crash  vietim
would go straight to lis own msurance com-

Cpany. instead of the “third party” company
that insured the cther dever. His own com-
puny would retimburse him for his medieal
bilis. The law wonld sei limits on how much
he could got, though, And he couldn't elin
iocent for pamn and soffering.

The dea wis Lo promise first-party cov-
eritge Lo everybody, from the innocent Sun-
diy-school teacher run down in a crosswalk
to the wild-eyed teen-ager joyriding in his
Lther's car. Sueh a broad svstem would
castnsurance conipanies more than tort la-
bility. and no-fadt adierents proposed (o
make up for this by taking away a driver's
right to sue. That would save the insurers
money, the reasoning went, because they
wouldn't need so many fawyers or have to
shell out for enormous “pain and suffering”
claims.

Pure no-fault, then, was a two-sided bar-
gain: first-party coverage on one side, the

o demal of the right to sue on the other. The

Please Turn to Page 22 Colunn 2



j insw.ance Hassle: No-Fault Auto Policies Attacked
As Costly, Ineffective: Is the Fault F aulty No-Fault?

Continued Fromn First Page
concept drew widespread support, but state
, legislators found the first side much easier
r to enact than the second.

There were simply too many problems
[ with taking away a person’s right to sue.
Opponents argued that the hypothetical Sun-
day-school teacher shouldn't be denied the
chance to clobber the hooligan who knocked
her down. They said the fear of lawsuits
made the hooligans—and everybody else—
drive more safely. Besides, they said, if
crash victims weren't allowed to recover the
cost ol their pain and suffering along with
their medical bills, they would be getting
cheated.

“Medical benefits are only a small frac-
tion of the need,” says William A.K. Titel-
man, a lobbyist for the Pennsyivania Trial
Lawyers  Association. ““What about the
young pianist who has a promising future on
the stage whose hands are injured? You'd
look up the medical benefits for her: Hand—
$500. This is fundamentally offensive to the
Western concept of justice.”

No-fault proponents argued back that
lawyers like Mr. Titelman opposed no-fault
insurance only because it would take away
their right to make money on lawsuits.

It was left up to the states to resolve the
conflict. Nine of them responded by setting
up “‘no-fault” systems that provide first-
party coverage but don't take away the
driver's right to sue for whatever amount of
pain and suffering he feels he sustained.
These systems really aren't no-fault.

The other states also permit pain-and-suf-
fering suits but restrict them. They, too,
don’t limit the amount that crash victims
can sue for, but they do impose a system of
thresholds—criteria that victims have to
meet before they can file their suits. Some
states make the thresholds tough, others
easy. The easier thresholds are behind most
of the no-fault debutes these days.

Suits Are Cotunoen

Lhe reasen; They don't prevent enough
lawsuits. In Colorado, Kansas, Massachu-
setts, Utah and Georgia, for instance, people
can file pain-and-siffering suils as soon as
they spend more than 3500 af the doctor's. In
Connecticut, they can sue after spending
2400. Rising health-care costs make it easy
I'to spend the requisite sum and go scooting
L Gif o court, Insurance cornpanies claim that
i poople et unnecessary trealments Just so
| they can sue.

‘ You don't have to stretch your morals
very far o get past the thresholds, if you
Enow what I mean,” says James A. Stahly,
| a spokesman for State Farm Mutua) Auto-
[ muobile Insurance Co.

| And with many people padding their doc-
‘ tor bills, then suing for pain and suffering,

imsurance  companies  don't  save encugh
muney to pay for first-party benefits. When
the system can’t finance itself, consumers
have to, through higher premiums.
Pennsylvania is a good example. It has
one of the most generous no-fault laws in the
country. A crash victim there has guaran-
teed, unlimited medical coverage. Pennsyl-
vania also has a $750 threshold. The state

has the eighth-highest average auto-insur-
ance premiums in the country, because the
systern doesn't pay for itself.

It wasn't supposed to be that way. From
1970 to 1973, Pennsylvania tried to put pure
no-fault on the books. It gol nowhere. *“The
trial bar was so adamantly apposed that it
was impossible,” says Otis W. Littleton, the
legislature's director of Republican research
and the chief drafter of the bills.

Actuaries Consulted

So the lawmakers gave up their pure no-
fault ideas and started thinking about
thresholds. They had to figure out which
threshold would limit lawsuits just enough to
pay for first-party coverage. They brought
in an actuarial firm to help decide,

The firm came up with a number of
plans, each offering a level of coverage
paired with a threshold. The legislature
picked a plan, Mr. Littleton says: a $750
threshold and $25,000 of coverage for every
driver. Then the lawmakers decided that
§25,000 sounded chintzy and raised the cov-
erage to infinity—but didn't make the cor-
responding restriction on lawsuits to pay for
it. Mr. Littleton says that everyone knew the
System was out of whack but figured it could
be changed later. It never was.

Colorado has had similar problems with
its system of a $500 threshold and $25,000 of
compulsory medical coverage. Colorado's
insurance commissioner, J. Richard Barnes,
says that because of inflation in health-
costs, the threshold should be seven times as
high.

New Jersey was in even worse straits un-
til it changed its law in October. It limped
along, trying to pay unlimited medical bene-
fits and letting anyone sue who rang up
more than $200 of medical bills. Its premi-
ums have been the highest in the country,
and some companies have refused to write
auto insurance in the state. Under the Octo-
ber change, New Jersey drivers can choage
less-expensive insurance with a  $1.500
threshold, bui the $200 threshold is still
available.

Not every no-fault state is so imbalanced.
Michigan, for instance, has a system that is
ds generous as Pennsylvania's, paying un-
limited first-party benefits. But to reduce
lawsuits, it uses a “‘verbal threshold' —a de-
scriprion of the injuries a driver must suffer
before he can set foot in court, It's a tough
measure. "You darn near have o have an

amputation” to gel into court, says Thomas
H. Hay, the chairman of the Michigan Trial
Lawvers  Association's task force on no-
faull. A broken bone, no matter how bad
the fracture, isn't going to make it,"

Michigan’s lawyers don't like the no-fault
law, Mr. Hay says, but they concede that it
seems to work. When it was adopted in 1973,
9.9% of Michigan lawsuits involved auto
negligence, they say. By the 1980-81 court
year, the figure had fallen to 5.4%.

""We recognize that some citizens are bet-
ter off.” says Mr. Hay. “'They get prompt
payment. And they have the right, in the se-
rious cases, to continue with a lawsuit.”

Others are more enthusiastic. Boasts
Michigan's deputy insurance commissioner,
Jean Carlson, “We have a real no-fault law,
and it works great."

But Michigan's program doesn't satisfy
the insurance industry, which is trying to
make the threshold even more severe. The
effort could make the trial lawyers turn
around and lobby for total repeal, Mr. Hay
Says.

One Man’s Experience

One person who thinks that no-fault has
worked well is James R. Guernsey, a 33-
vear-old Pennsylvanian who was riding in a
van that hit a hole in the road and crashed
in 1971. Mr. Guernsey was paralyzed; he has
lost the use of his legs, arms and hands. But
today he is still working, running two delica-
tessens in the Philadelphia suburbs. He at-
tributes his comeback to Pennsylvania’s un-
limited medical coverage. For him, even
costly, trouble-ridden, watered-down no-
fault insurance has proved a boon.

Mr. Guernsey can recite his medical bills
from memory: hospital, $100,000; rehabilita-
tion center, $65,000; remodeling of his home,
50,000; two wheelchairs, $11,500; a special
van, $15.000; a 24-hour attendant, $50,000 a
vear for the rest of his life; medication $4.-
000 & year. Prudential Insurance Co. of
America paid the whole thing—""no qualms,
no nothing," says Mr. Guernsey.

“Anything that happens to me because of
my accident that wouldn't have happened to
me before is covered under the no-fault;”" he
says. “There's no way I would have been
able to afford it myself.”

Yet Mr. Guernsey is doing what any
other accident victim might be tempted to
do in a pseudono-fault state. He has filed
three Liwsnits.
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Time for Missouri
no-fault insurance

ance coverage which de-

serves serious attention in
Missouri is no-fault. Proposals to
enact a law never have gotten
very far, despite adoption of no-
fault in some form by 25 other
states, including Kansas, and the
District of Columbia. Trial law-
yers particularly have opposed no-
fault because it limits the right to
sue, and that cuts into a profitable
source of some lawyers’ income.

No-fault laws do away with the
costly expense of determining in
court who is responsible in an au-
tomobile accident. Insurance
monies which now go to pay law-
yers’ fees are used instead to com-
pensate victims for their medical
expenses and loss of wages. A mo-
torist’'s own insurance company
pays his expenses.

Missouri Insurance Director
Donald Ainsworth has introduced
legislation thiz= session which
ought to get proper consideration.
Under his plan, a motorist would
be covered with a maximum of
$25,000 in medical expenses for a
two-year period; work losses
amounting to $13,000 for one vear,
and death benefits of $2,000. The
injured person could not sue until
he surpassed the threshold of pay-
ment. However, a motorist could
sue for non-economic losses in cas-
es of death, or serious and perma-
nent disfigurement or injury.

This law would cut down on the
amount of litigation, and thus free

ﬂ concept of automobile insur-

up backlogged courts to handle
other types of cases. For the in-
jured motorist, the benefits are in
the faster recovery of his expenses
and less hassle. The expensive,
time-consuming investigation to
determine who is at fault and who
will pay is eliminated in most cas-
es. Motorists who deserve com-
pensation but do not get it through
the current, often lopsided legal
representation process are able to
recover under no-fault.

In Kansas, changes have been
increase both the
amount of medical coverage and
the threshold limit required before

somegne can sue. These proposals
make sense in light of the fact that
inflation and higher medical costs
have put these aspects of the 1974
law out of date. .

e propo Missouri law, like
that in effect in Kansas, does not
cover 1prop«ert},' damage, which
probabiy makes it more palatable
to some legislators. It is possible
the specific medical benefits deli-
neated in the law should be in-
creased, although motorists would
be free to purchase additional
coverage if they thought the
amounts were oo low. Whatever
changes might be made in this leg-
islation, the General Assembly
should give no-fault its thorough
consideration. The idea is not ex-
actly revolutionary—it is working
elsewhere. Iis adoption is overdue
in Missourl.




NO-FAULT AUTO INSURANCE

In the late 1360s there was a growing public discontent,
shared by many auto insurance companies, with the
traditional legal methods of compensating injured victims
of auto accidents. Although most auto insurance policies
did make available coverages to protect policyholders for
medical expenses and other out-of-pocket losses, recov-
ery of other major damages through liability coverages
was generally dependent on the injured or deceased
person not having caused or contributed to the accident,

Determining who was legally at fault for an accident
sometimes involved an expensive and time-consuming
investigation on the part of insurers and the parties
involved. In disputed cases where legal counsel repre-
sented the claimant and the insurance company, attorney
fees and congested court dockets further increased
expenses and delays. Inadequate liability coverage limits
in some instances (and an increasing number of negligent

drivers who had no liability insurance at all) worked
additional hardships on seriously injured accident victims.

No-Fauit Insurance—The Concept

Reacting to the increasing problems in the existing legal
systern, legislatures in a number of states debated
whether the no-fault concept (which in a somewhat
different form had been operative for workers’ compen-
sation insurance for many years) could be successfully
applied to automobile insurance. The writings of re-
searchers were widely read by lawmakers, insurance
industry leaders, the legal profession, and others.

The theory of no-fault is quite simple. Basically, the
aim was to reduce the number of automobile accident
cases in the tort-liability system. The dollar savings
resulting from this reduction in tort litigation (and the
costs associated with it—including attorney’s fees), would
be accumulated and used to pay the new and generous
first paity no-iaitt benefits designed to compensate
victims for essentizlly all of their actual economic loss, It
was believed that if the non-serious cases could be
removed from the tort system, through the use of what
has come to be known as a “threshold,” the substantial
overpaymeni ot such claims settled pursuant to the
nuisance theory (settlement was less expensive than
defense in court) would be eliminated. This dollar savings
would more than make up for the new costs of the
required no-fault payments. Simply stated, the intended
result of no-fault was to compensate most, if not all,
accident victims for their economic loss, while allowing
those who were seriously injured to pursue a cause of
action in tort to receive compensation for pain and
suffering—all this without having to raise rates.

No-Fault Auto Insurance—Its Many Varieties

OnJanuary 1, 1971, Massachusetts became the first U.S.
state to enact an auto no-fault law. In the next five years
24 other states enacted some form of auto no-fault
insurance legislation. However, of the total of 25 states,
the laws of only 17 states included “‘threshold”’ limitations

on the right to recover ‘“‘general damages.”” The other
eight states legislated only that Personal Injury Protection
coverage (commonly called PIP) be required or at least
be made available to protect a policyholder for actually
incurred expenses up to specific per-person dollar limits.
Three states included provisions in their laws for auto
property damage no-fault. Later Floiida and Massachu-
setts rescinded those provisions, with only Michigan
retaining this feature as of the time of this writing.

The laws of many of the no-fault states were soon
challenged in the courts, with various interest groups
contending that the limitations on the right to claim and
sue if necessary for “‘general damages” was a deprivation
of a constitutional right. In general, the state supreme
courts upheld the constitutionality of the no-fault laws.
The exception was lllinois, where the law was struck
down in 1972, largely on technical grounds.

In spite of the fact that about half of the states in the
U.S. passed auto no-fault legislation in the relatively short
span of a half-decade, many differences exist between
the various state laws. Often the differences are the result
of what individual legislatures regarded to be the local
needs of their own states.

For example, the scope of the Personal Injury Pro-
tection coverage varies widely with some states requiring
only a few thousand dollars of first party no-fault
coverage, while other states such as Michigan, New
Jersey and Pennsylvania require unlimited medical ex-
pense coverage and several thousands of dollars of
coverage for wage losses and other expenses. The tort
thresholds (used to remove cases from the tort system)
also differ greatly between states,

No-Fault Insurance—The Dollar Threshold

The majority of states employ a dollar threshold-—that is,
individuals are prevented from suing in tort to recover for
pain and suffering. unless their medical expenses exceed-
ed a certain dollar armount. The dollar threshold has
failed in most states because it offers an inviting “‘target”
at which the victim, his doctor, and his lawyer can take
careful aim. All three have a substantial economic interest
in witnessing the utilization of no-fault medical benefits to
the extent necessary to cross the threshold: the victim
because such gives him a chance at the “pot of gold” at
the end of the tort liability rainbow, his lawyer because he
takes 30% to 50% of the *‘pot of gold" from the victim in
the form of contingent fees, and the doctor because auto
insurers pay the costs of medical services rendered to an
auto accialent victim.

Thus, dollar thresholds encourage over-utilization of
first party benefits, and such over-utilization, in tumn,
produces larger third party or tort liability judgments for
pain and suffering, since pain and suffering awards are
generally tied by way of a multiplier to the level of actual
economic loss,

Ultimately, both first and third party costs increase
beyond all expectation, and the people must simply be
asked to pay more in the form of increased auto
insurance rates,

(continued)



SOURCE:

Allstate Insurance Co.
"Insurance Handbook
for Reporters"
1979, pp. 22-27.

No-Fault Insurance—The Disability Threshold

While the dollar threshold represents the predominant
tort restricion mechanism in effect in most no-fault states
today, other approaches have been tried, including what
is known as the disability threshold. A disability threshold
provides that a victim may .not sue in tort unless he has
been disabled (defined differently in various state plans)
from the accident for a specific period of time. While
perhaps a disability threshold is more difficult to abuse
than a dollar threshold, it suffers from the same infirmities
because, again, it offers a target (a specific time period) to
the victim, his doctor, and his lawyer. Moreover, it must
be remembered that it is not economically painful for the
victim, under a no-fault scheme, to remain disabled for a
considerable period of time because he is, at the same
time, being compensated for all his medical expense as
well as most, if not all, of his lost wages. Thus, he
experiences little or no out-of-pocket loss while he waits
long enough to qualify to pursue a cause of action in tort.
Thus, the disability threshold approach, while perhaps

superior to the dollar threshold, still suffers from funda-
mental and fatal flaws.

No-Fault Insurance—The Verbal Threshold

The other major type of tort threshold is what has come
to be known as the “‘verbal threshold.” Here victims are
allowed to sue in tort only if their injuries meet certain
verbal descriptions of the types of injuries which should,
as a matter of policy, render one eligible to seek to
recover for pain and suffering in a cause of action in tort.
The verbal threshold was invented to cure the “‘target”
problems inherent in a dollar threshold, and it appears
today that a verbal threshold holds out the best chance of
meeting the original intent of no-fault which is to
compensate most victims for all of their economic loss
without having to increase insurance rates substantially.

No-Fault Insurance—Multiple Recoveries

One other problem that has not been addressed by many
legislatures is the opportunity for injured persons to
realize multiple recoveries for the same expenses. This
creates the invitation to profit from unnecessary medical
treatment and over-extended absence from work. When
opportunities exist to duplicate an insurance recovery for
the same expenses, the ultimate - zsult is that higher
premiums must be charged 1w cover sucin duplicate
benefits.
No-Fault Insurance—Basic Idea Is Good
Legislatures in several major states have not enacted auto
no-fault legislation partly as a result of the lack of success
of such laws in other states. The basic idea of auto
no-fault insurance is good. The motoring public needs
financial protection to cover the large expenses that can
result from an auto accident, and it needs the protection
as promptly as possible when expenses are incurred.
Premium dollars should be returned as much as possible
in the form of benefits to meet a victim’'s needs, and not
be mitigated by costly investigations and attorney fees.
Improvement of existing state no-fault laws are entirely
possible when legislators, insurers, the medical and legal

questions are found. Allstate has pledged to work to help
find those answers, to improve no-fault laws now on the
books, and to help enact new state laws, so that the vast
majority of the population soon will benefit from modern
no-fault state automobile insurance laws designed on the
basis of the most contemporary knowledge available.
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Disorder in the

Warren Burger has thrown down the
gauntlet. In effect, the chief justice of the
United States Supreme Court has {old the

ion’ to clean up a growing
mess themselves before it reaches the point
where someone else feels compelled to step
in.

Burger pulled no punches in his annual
address to the American Bar Association in

Las Vegas. He described the American le-
gal system as “too_costly. too painful, £oo
estructive, too inefficient for a truly civj-
lized people.”

Virtually no one associated with the
courts escaped a dressing-down from the
chief justice. “The entire legal profession —
lawyers, judges, law teachers — have be-
come so mesmerized with the stimulation

of the courtroom contest that we tend to
forget that we ought to be healers of con-

- M

He asked the ABA to take the lead in
finding ways to reduce the tremendous
overcrowding of courf dockeis and to re-
build lost public esteem. In focusing on the
image problem, Burger touched what may
be a sore point with the lawyers. However,
he’s absolutely correct. The people’s image

court . . .

of attorneys has been tarnished by a variety
of reasons: memories of Watergate, in
which so many of the central figures were
lawyers; personal experiences with court-
room delays; a legal system so complicated
laymen often feel threatened, rather than
protected, by it, and the public’s perception
of lawyers as ‘“hired guns” (Burger’s
phrase).

Perhaps among the most important
themes Burger addressed is that “going to
court” has become one of the country’s
favorite pastimes; too many frivolous law-
suits are filed, sometimes more at the
urging of lawyers hoping for a jackpot jury
award than at their clients’ sense of having
been wronged.

Or, to put it another way, as Burger did in
a speech last summer in London, the United
States needs more lawyers “who understand
that access to justice does not invariably
mean access to _courtrooms.”’

In a country of laws, it is most critical
that the legal system put its house in order.

‘Every year for the last several, Burger has

spoken forcefully for court reforms. Some
progress has been made, but there is still
far to go.

... and part of the answer

While the Chief Justice of the U.S. Su-
preme Court has called for a virtual over-
haul of the nation’s legal system, the Chief
Justice of the Kansas Supreme Court would
settle for three additional appeals court
judges, at least for'now.

Alfred Schroeder told a joint legislative
committee that the backlog in the Kansas

Court of Appeals is creating a morale prob-

Tem ong judges on the stafe’s newest
court, which was created in 1977. It tak
a’IﬁEEE a_year for a case: Eoge Eear an
ruled on by the appeals court, he said.
Supreme Court Justice David Prager em-
phasized to the committee that delay is the
No. 1 problem. More than 1,000 cases were

filed last year with the aggeals court, II the

a day just to stay even, let alone reduce th
rest of the BacEiog, another 750 cases.

It’s clear that if the present rate contin-
‘ues, the appeals court will be hopelessly
buried in cases before this year is out.

Adding three more judges to the: appeals
court, as Schroeder and his colleagues on
the high court unanimously urged, would
add more than $320,000 to the state budget.
That's a lot of money, but the question
really is, can we afford not to have these
judges?

Under the present overburdened system,
cases are delayed more than a year. Surely
that is not what the Constitution means in
its mandate for swift and sure justice.

Three more appeals court judges will not
solve the problem entirely, but it will go
further toward that goal than maintenance

| judges worked every day of the year, the
szou:Ia have to hear and rule on fﬁree cases

of the status quo.




STATE
Arkansas
Colorado
Connecticut
Deleware
Florida
Georgia
Hawaii
Kansas
Kentucky

Maryland

Massachusetts

Michigan
Minnesota
Nevada

New Jersey
New York
North Dakota

Oregon

Pennsylvania

South Carolina

South Dakota
Texas
Utah

Virginia

OPTIONAL

k3

REPEALED

REPEALED mandatory

*

*

*

NO FAULT INSURANCE
January, 1984

$STHRESHOLD

$500
$400

$500
$4500
$500
$1000

$500

$4000

$200-1500 depending on premium

$1000

$500

VERBAL

yes

yes

yes

yes

yes

yes

yes

yes

yes

yes

yes

yes

ADD-ON

yes

yes

yes

yes
yes
yes
ves

yes

yes

ML
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definitions:

optional: This term indicates that drivers do not have to purchase insurance,
but may opt to do so.

$$ Threshold: This is the dollar Tevel of medical bills and expenses which
must be reached by an injured person in order to pursue an action
in court.

‘vo. Verbal Threshold: This term defines the definitions of various injuries
which are in the statute, which allow an injured person to pursue
an action in court, regardless of the amount of medical bills.
Kansas language includes "fracture of a weight-bearing bone"...

Add-On: This term defines the laws which allow drivers to carry the Personal
Injury Protestion(PIP) benefits, without any bar to access to the
courts.
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State Farm to distribute $8.2 million

State Farm Mutual announced
Wednesday it will distribute $8.2
million te its Kansas automobile

insurance policy holders, either

as a reduction on their next six-
month premium renewal or as a
refund if they.do not renew their
policies this year.

The dividend distribution,
which results from State Farm's
improved loss expericnce in this
state during 1983, will result in
an average premium reduetion
statewide of 18.3 percent in poli-

¢y holders’™ next six-month pre-
mium, the Bloomingion, Ind.,
company said.

In addition, State Farm Mutual
announced it is initiating a rate
reduction program in Kansas for
accident-free drivers, which can
gain them up to a 10 percent cut
in their auto premiums.

State Insurance Commissioner
Fletcher Bell hailed the State
Farm Mutual announcement,
saying it will iinprove insurance
competition in Kansas
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March 19, 1984

Statement of The Kansas Bar Association

Re: HB 2833) Amending No-Fault (XKSA 40-3103, etc.)

Mr. Chairman and Members of the Senate Committee on Commercial

and Financial Institutions.
The Kansas Bar Association opposes HB 2833. We believe it
is not in the public interest.

Massachusetts in 1971 became the first State to adopt a
form of no~fault insurance. In 1972, 10 States enacted
various forms of no-fault. Illinois adopted no-fault, but
there was a legislative defect in the bill and it was
declared unconstitutional. After reflection, the Illinois
Legislature declined to re-enact no-fault,

In 1973, 1974, and 1975, 15 States passed various forms of
no-fault insurance laws. A New Mexico no-fault law was
vetoed by the Governor. The Nevada no-fault law was
repealed January 1, 1980 after 6 years of unsatisfactory
experience.

27 States do not have any form of no-fault. 23 States do

have some form of no-~fault insurance law.

No State has enacted a no-fault insurance law since 1975,
although it has been proposed in most of those States.

States now having some form of no-fault insurance law are:

Arkansas, Colorado, Connecticut, Delaware, Florida,
Georgia, Hawaii, Kansas, Kentucky, Maryland,
Massachusetts, Michigan, Minnesota, New Jersey, New

York, North Dakota, Oregon, Pennsylvania, South
Carolina, South Dakota, Texas, Utah, and Virginia.

California (noted for its social 1legislation) does not
have no-fault, and Colorado is the only State bordering
Kansas that does have no-fault.

A no-fault insurance law was proposed in Missouri in 1983,
but was not enacted.

1200 Harrison ® P.O. Box 1037 » Topeka. Kansas 66601 ® (913) 234-3696
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18 of the no-fault States require PIP and 1liability coverage. Four
no-fault States do not require compulsory insurance. One no-fault
State requires PIP coverage, but not liability insurance.

Eight of the no-fault States do not place any restriction on a person's
right to assert a claim for non-pecuniary damage.

Only 15 States place a restriction on a person's right to assert a
claim for non-pecuniarv damage, such as pain and suffering. This is
done either by what is called a "verbal" threshold or by a monetary
threshold. A "verbal" threshold relates to wording in the statute such
as fracture of a weight bearing bone, permanent disfigurement,
permanent loss of a bodily function, and +the 1like. A  monetary
threshold relates to the amount of medical expense incurred.

As of this writing, breakdown of the tort exemptions (threshelds) of
the 23 no-fault States is:

8 States No threshold, no restrictions on the right
of a person *o assert a claim.

3 States Verbal only

1 State Verbal/$200

1 State Verbal/$400

5 States Verbal/$500 (includes Kansas)
1 State Verbal/$750

2 States Verbal/$1,000

1 State Verbal/$3,600

1 State Verbal/$4,000

In 1983, the Insurance Industry supported HB 2248, which would have
given substantially the same benefits as HB 2833, but would have placed
the monetary threshold at $2,500.00.

In 1984, the Insurance Industry supported HB 2833, which was even more
restrictive of the rights of injured persons. As you know, HB 2833
originally had a monetary threshold of $5,000.00 and struck the words
"fracture of a weight bearing bone; compound, comminuted, displaced or
compressed fracture”.

The Insurance Industrv suggests the present threshold of $500.00 does
not "weed out" the smaller cases, the so-called "nuisance" cases.
Statistics from the Judicial Administrator's office reflect a steady
decline in case filings in auto cases; they stopped keeping statistics
separately on auto cases, and lump them in now with other +ort cases,.
Tort case filings =show significant decline. Here follows tort case
filings for 1980 to 1982.



TORT FILINGS

FY 1980 FY 1981 Fy 1982 ¢

Chapter 60 3,402 3,055 2,810  wiol
Chapter 61 : 2,078 1,469 1,237 ltéeo
TOTAL 5,480 4,524 4,047 37¢!
$ of Change FY 80-81 FY 81-82 PFY 80-82
Chapter 60 ' - 11% - 9% - 18%
Chapter 61 = 30% - 16% - 41%
TOTAL - 18% - 11% - 27%
VL=



The Insurance Commissioner on January 21, 1981, in his report to the
Legislature states: (on page 22)

"It would appear the premium rate for Neo-Fault has remained
at the same level it would have been at if Kansas had
retained the tort system. As such, the premium rate has
remained constant while providing morxre benefits to more
injured traffic victims. Therefore, the K.A.I.R.A,
{(no-fault) appears to be successfully meeting the goal of
providing more benefits at no greater cost than the tort

system."
This report is available in full to you from the Insurance
Commissioner's office; ox, if you wish, vou can bkorrow my copyv to

study.

The Insurance Industry in support of HB 2248 in 1983 suggested if that
bill were not passed, insurance premiums would increase. They suggested
on HB 2833 in 1984 that if this original bill were not passed,
insurance premiums would increase.

Yet, on February 29, 1984, the Associated Press carried the following
news release:

"Topeka. State Farm Mutual announced today it will
distribute more than Eight Million Dollars to ite Kaneas
Automobile Insurance policy holders. The payments will

come either as a reduction on customers' next six-month
premium renewal, or as a refund if they do not renew their
policies this year.

"The dividend distribution results from State Farm's
improved 1loss experience in the State during 1983. It
means an averade premium reduction statewide of 18.3% in
policy holders next six month premium.

"In addition, State Farm Mutual announced it is initiating
a rate reduction program in Kansas for accident-free
drivers, which can gain them up to a 10 percent cut in
their auto premiums.

"State Insurance Commissioner Fletcher Bell hailed the
announcement by the company, which is headgquartered in
Bloomington, Indiana. Bell said the program will improve

insurance competition in Kansas.

"State Farm Mutual is the largest automobile insurer in
Kansas. Some 392,500 company policies issued in the State
are affected by both the dividend and the new accident-free
premium reduction program."

A photo-copy of the original news release as given me by WIBW-TV is
attached hereto for your inspection.
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The Insurance Industry complains about the cost of attorney fees in
claim settlements. A2n injured person engages the services of an
attorney for one of two reasons: 1) The Insurance Company has ignored
the injured person, made no attempt to discuss realistic settlement; Or
2) the injured person 1is of +the opinion the Insurance Company has
offered a sum of money inadequate to properlv compensate.

In listening to the Insurance Industry presentation in the House
Committee, it seems to us they take the attitude they should =ell the
insurance policy, they should collect the premium, and they ALONE
should determine the amount of compensation to an injured person.

Juries are the ultimate consumer. Juries reflect the attitudes of the
public at large. Lawyers and insurance people, with few exceptions, do
not serve on personal injurv case juries.

Juries believe in compensation for pain and suffering and bereavement.
Lawyers know that fact. Insurance companies do not seem to accept that
faegt. That very attitude 1is reflected in their claim settlement
practices and is the cause of much of the lawver cost reflected in the
final pay-out of the premium dollar.

We respectfully submit the provision in the bill for administrative
juggling of benefits and the threshold based on the Consumer Price
Index is not proper legislation. We believe this 1s a 1legislative
matter. Any change should be considered by the Legislature, the
representatives of the people.

We respectfully suggest there is no demonstrated need for any change in
existing law relating to PIP benefits and the $500 threshold.
Consumers now voluntarily purchase enhanced PIP benefits., Mr. Homer
Cowan, on behalf of Western Casualty, stated in the House hearings on
this bill that 80 to 85% of the people purchasing from his company now
buy enhanced PIP benefits. The very modest cost is shown by Attachment
#2. For the price of less than four packs of cigarettes, a consumer
can purchase five times the medical benefits provided in this
legislation—~-and still leave the threshold at $500.

In any event, if this Committee believes a mandatoryv increase in PIP
benefits 1is warranted, then we believe the monetary threshold should
only be increased bv the same factor. If benefits are increased by a
factor of 2 1/2, then the $500 threshold should only be increased by a
factor of 2 1/2.

This legislation will affect every motorist, every man, woman, and
child in Kansas. We respectfully request that the rights of these
people, of injured persons, to assert a «claim for injuries not be
further restricted. ‘

Reégéctfull; submitted,

P
“John W.“Brookens
Legislative Counsel for
The Kansgas Rar Associlation
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Statement of XKsinsas Bar Lssociation Re: 7 . -
. =L A HB 2833

Under the present law, with the £500.00 THRISHOLD, a consumer can purchzse
additional PIP protection benefits at a very low cost. Representative samples
are: (These are telephone guotes)

State Farm Ins Co: will increase medical benefits to $5,000.00 and increase
disability ben=fits to $1,500.00 a month for 3 years, for
an additional premium of $3.40.

will increase medical benefits to $25,000.00 and increase
disability benefits to $1,500.00 per month, for 3 years, at
arn zdditional premium cost of $6.00.

Farmers Ins Group: will increase medical benefits to £5,000.00 for an
additional premium of $1.C0; will increase mediczl benefits
to $10,000.00 for an additional premium of $2.00; will
increase disability benefits to £1,000.00 for an additional
premiun of $2.C0.

AID Ins Co: will increase medical benefits to $25,000.00, and increase
loss of earnings to $1,000.00 per persen per month for
2 vears, and increase survivor's benefits to $l,OO0.00 per
person per month for 2 years, for an additional premium of

$5.00.
Western Casualty: will increase medical benmefits to 325,000.00, and increase
funeral benefits to §2,000.00 per person, and increase

loss of earnings to $1,000.00 per month for 2 years, and
increase survivor's benefits to $1,000.C0 per month for
2 years, for an additional premium of $8.00.

Kemper Ins Group: will increase medical benefits to $25,000.00, funeral
benefits to $1,500.00, rehabilitation expense to $25,000.00,
loss of earnings to $1,000.00 per month for 2 vears,
survivor's benefits to §1,000.00 per month for 2 ears,
substitute service to $12.00 per day for 2 years, for an
additional premium of $3.00.

ATTACHMENT 2



