Approved 3" é - /V—,fd

Date
MINUTES OF THE __House  COMMITTEE ON Insurance
The meeting was called to order by Rep. Rex B. Hoy at
Chairperson
3:30  &md¥p.m. on Monday, March 4 19.85n room _521=-S _ of the Capitol.
All members were present except:
Rep. Cribbs- Excused
Committee staff present:
Gordon Self - Revisor's Office
Melissa Hanson - Legislative Research
Helen Carlson - Secretary
Conferees appearing before the committee:
Rep. Joe Knopp
Mr. Homer Cowan - Western Insurance Companies
Mr. L. M. Cornish - Kansas Assn. of Property and Casualty Companies
Mr. Dick Scott - State Farm Insurance Company
Mr. Larry Magill - Independent Insurance Agents of Kansas
Mr. Jim Cliver - Professional Insurance Agents of Kansas

Chairman Hoy asked Rep. Knopp, Chairman of the Interim Committee Study on
No-Fault this past yvear to review HB 2011 and HB 2422. Rep. Knopp passed

out material from the Interim Study, including copies of the Initial Request
for Data,and the responses they received, to Committee members for their
information. Rep.Knopp said several proposals were discussed and the one to
raise the threshold to $1250 and at that point pay dollar for dollar for pain
and suffering, or if threshold is raised to $1500 pay $750.00 for pain and suff-
ering, is the concept he supports. He said it is very difficult to get appro-
priate compensation now for injuries which have medical expense from $1250 to
$2500/$3000. He does not support verbal language in the bill now.

(Attachment I)

Rep. Hoy said the Committee would be considering both HB 2011 and HB 2422.

He said HB 2011 only increased Pip payments while HB 2422 increases benefits
and includes a verbal threshold. Monetary threshold language was taken out
and verbal threshold language was changed. Also, a general damages provision
was added payving $1 for each dollar of medical costs payable after the first
$1,000 to a limit of $2,000. Rep. Hoy said it would get money directly to
the person without lawyers fighting and defending it.

Mr. Cowan said his company supports the bill and he passed around a Position
Memorandum of Western Insurance Companies of Fort Scott. His testimony was
based on the information in this position paper. Mr. Cowan further stated
that the bill before the Committee is workable and should be passed.
(Attachment ITI)

Mr. Cornish spoke in support of HB 2422, saying the bill has many of the

same ingredients as the bill passed in the early 1970's. He said the purpose
of the law is to pay more money to more people more promptly. He said that
at the time the No-Fault Law was first enacted the cost of litigation was in-
creasing dramatically with cases taking months and years to settle, plus
having a situation where you first have to determine fault. He said the
Kansas Legislature, and other Legislatures, took on the concept of No-Fault,
and it has been determined by the Kansas Supreme Court to be constructively
good and in the public interest. He said claimants are limited in their suits
for pain and suffering and in exchange are guaranteed immediate pay of PIP
benefits by the claimants insurance company. He referred to two documents -
The Topeka Capital-Journal Editorial and Consumer Reports which are attached
hereto. (Attachment ITII)

Mr. Scott said he had a keen interest in HB 2422 and is an advocate of the
No-Fault system. He said the No-Fault system takes a larger portion of
premium dollar for paying the injured person and less for litigation expenses.
He said his Company applauds the efforts of the Interim Committee in attempt-
ing to find a workable solution and he believes the bill before the Committee
is a good bill and he very much endorses it.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks ays reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of __;2..._
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Larry Magill spoke in support of HB 2244 saying the goal of No-Fault
is to pay more people for medical costs, pay them faster and to reduce
Court congestion.

Mr. Jim Oliver spoke in support of HB 2422, saying the benefits to
injured victims need to be increased and he likes the general damages
portion of the bill.

Rep. Neufeld moved and Rep. DeBaun seconded a motion to approve the
minutes of February 27 and 28. Motion carried.

Meeting adjourned at 4:45 PM. /;)
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September 13, 1984

Dear:

Thank you for your response to the Committee's letter of July 24, 1984. The
information was very helpful to the Committee during its discussion of the no-fault auto
insurance issue on September 11. The Committee still has two remaining questions,
however.

1. Please estimate the premium impact for PIP coverage, per six-month
period; if the minimum required PIP benefit package is increased along
with the various tort threshold changes noted below.

PIP Benefits Current 1984 H.B. 2833
Disability (loss of earnings) $650/person/month $1,200/person/month
Survivor's benefit $650/person/month $1,200/person/month
Medical expense $2,000/person $5,000/person
Funeral expense $1,000/person $2,500/person
Rehabilitation expense $2,000/person $5,000/person
Substitute service expense $12/day/person $22/day/person

With the medical expense portion

of the tort threshold increased to: $1,000
$1,500
$2,500
$5,000
$10,000

2. I am interested in the idea of a "modified" tort threshold in which
persons sustaining injuries whose treatment costs are within a certain
range could not sue but they would be eligible for an automatic award
for pain and suffering. What would be your company's response o a
change wherein persons who sustain an injury requiring medical
treatment exceeding $1,000 in cost would be eligible for a scheduled
award for "pain and suffering” in lieu of being entitled to bring suit for
such nonpecuniary damages? Could you compare the cost of the
current PIP package with the following hypothetical system?

Medical Expenses Automatic Award for
Incurred Pain and Suffering

$1,001-$2,000 $3,000

$2,001-$3,000 $5,000

Over $3,000 $5,000 or may sue for

nonpecuniary damages

Does your company have any suggestions as to how such a system of
compensation might be structured or implemented? Would you prefer
the gbove system as compared to an increase solely in the medical
expense portion of the tort threshold to:

3.4 95~
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“a. $1,000 Yes or No?
b. $1,500 Yes or No?
e. $2,500 Yes or No?
d. $5,000 Yes or No?
e. $10,000 Yes or No?

The Committee has secheduled further discussion on the no-fault proposal for
October 8-9. Please mail your responses by October 1 to:

Wayne D. Morris '
Kansas Legislative Research Department

Room 545-N - Statehouse
Topeka, Kansas 66612

* Thank you again for all of your assistance.

Sincerely yours,

Representative Joe Knopp, Chairman
Special Committee on Judiciary



FARMERS ALLIANCE MUTUAL in_ . .;/ANCE COMPANY
'ALLIANCE INSURANCE COMPANY., INC.
YUKON INDEMNITY COMPANY

A LLIANCE INSURANCE COMPANIES, P. Q. BOX 1126, McPHERSON, KANSAS 67460, 316 241-2200
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September 18, 1984

Mr. Wayne D. Morris
Room 545-N, Statehouse
Topeka, Kansas 66612-1586

RE: KANSAS "NO FAULT™
Dear Wayne:

I have reviewed the letter of September 13th from Representative Knopp with
our actuary, Mr. Lowell Schmidt.

It is our belief that our data base is not sufficiently large enough to allow us
to accurately respond to each threshold in question #1. However, it is is our
belief from the information we have extracted from our data base, that a
$5,000 medical expense threshold would accommodate the increased benefits
proposed in H.B. 2833 without any increase in premium assuming there are no
other changes in the tort system. Likewise, as best as we can determine, no
change in the threshold with benefits increased to those proposed in H.B.
2823 would result in an approximate 100% increase in premium. The impact of
the other thresholds would fall somewhere in between the 100% and no
increase. It is our belief that the $10,000 threshold would not have a
significant premium impact beyond what the $5,000 threshold would provide.

The "modified" tort threshold is an interesting concept. We would be willing
to work with others in our industry to see if such a system would be
feasible.

| believe that it is imperative to keep in mind that whatever is decided, in
order to have a good no fault law that is responsive to the consumer, it must
balance benefit payments with restrictions on lawsuits. This was expressed
in. the article that appeared in the September 1984 issue of Consumer Reports.
It is the key factor in a good no fault system.

| appreciate the opportunity to provide some input to the Committee's
deliberation of this issue. Hopefully, together we can provide the automobile
insurance consumer of Kansas with a more meaningful "No Fault" system.

Respectfully submitted.

/7/ -
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JAMES L KETCHERSIDE CPCU
EXECUTIVE VICE PRESIDENT
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Hover H. Cowan, [R. October 1, 1984

LA ITMESINEN T U BLIC AFFAIRS

Mr. Wayne D. Morris

Kansas Legislative Research Department
Room 545-N - Statehouse

Topeka, Kansas 66612

RE: Kansas No-Fault
Dear Mr. Morris:

Reference is made to your correspondence of September 13th requesting infor-
mation on several hypothetical bases. The following information has been
provided to me by our Actuarial Department.

One of the problems in making these projections js that your correspondence
did not indicate the other thresholds that probably would be a part of any
legislative change. The example that you gave indicated to our Actuarial
Department that they were dealing with a medical threshold only. I explained
to them that the medical threshold was simply one part and that additional
thresholds would be what is presently within our law and what was retained

in H.B. 2833. These additional thresholds included fractures, disfigurement,
death, and any permanent injury..

With the above in mind, you will note that as the medical threshold passes
the approximate $2,500 level, there is very little rate relief. The reason
for this is obvious in that at this level of medical you generally always
have some form of permanent injury or a severe fracture of bones. The so-
called "non-serious” injury incurs medical specials_from zero to $2,500
with the greater bulk below the $1,500 medical level.

Based on the comments above, the projections I have been furnished are as
follows.

1) H.B. 2833 with $1,000 Threshold

Our tabulation would reflect that to adopt the benefit level of
H.B. 2833 would require a premium increase for the PIP package

of approximately $7.50 per six months. The $1,000 Medical Thresh-
old would save approximately $4.00 off of the BI premium. This
would be an overall increase of $3.50 for six months.




Mr. Wayne D. Morris
October 1, 1984
Page 2

2) H.B. 2833 with $1,500 Threshold

We would require a $7.50 increase for the PIP package and the
savings off of the BI premium would translate into $6.00. This
would result in approximately $1.50 overall increase.

3) H.B. 2833 with $2,500 Threshold

Again, we would require $7.50 to increase the PIP package. We
estimate that the savings off of the BI premium would alsc be
$7.50. It is at this level that the increase in the package
breaks even. I believe that is consistent with my testimony
over the years on this subject.

4) Modified PIP Package

The following quotations are based upon a modified program
wherein there is a set amount of money to be automatically
paid for pain and suffering. Our.tabulations reflect we would
require $12.50 per six months for the increased benefits in
the PIP package. It is estimated that savings off of the BI

premium will be $8.25. _

In respect to the question as to how a system might be structured or imple-
mented, I am not quite sure what you are asking. The benefit level would
simply be stated in the policy and/or endorsement and would schedule the
pain and suffering award just as you would schedule any other disability
benefit. When an injured person pierced a certain level of medical bills,
the Company would automatically forward to that person a check for the
proper amount of pain and suffering. This payment would be made at a point
in time when all medical bills have been incurred. To prevent undue delay,
the schedule of berefits might be staggered to allow payment to the injured
person in the amount of $3,000 when medical bills exceed $1,000 and then

in the event the bills exceeded $2,000, the schedule of benefits would be
an additional $2,000.

This concept is most interesting. We discussed this concept here at The

Western about four years ago and we were inclined to believe it has some

particular merit. On the one hand, you would have to anticipate a certain
number of injured people would continue with medical treatment in order to
pierce the threshold. Therefore, there would be a fairly sharp increase in
medical services. On the other side of the coin, this payment would probably
discourage a high percentage of people from seeking 1itigation, which would

represent substantial savings.



Mr. Wayne D. Morris
October 1, 1984
Page 3

In making projections of this kind, so much is dependent upon the legal and
social climate remaining the same and it is almost impossible to make a to-
tally accurate projection. It is possible that the modified system would be
more expensive, but on the other hand, more people would receive more money
without the need of- litigation. With some hesitation, The Western is in-
clined to favor the modified system, if the language of the bill is properly
drawn. In respect to a medical threshold in and of itself, we believe the
$2,500 medical threshold is a reasonable compromise between rates and benefits.

If you have any questiohs, please feel free to ca11 me.

Very truly,

A Sl ‘“*Zi;j*
HOMER H. COWAN,/JR.

VICE PRESIDENT
PUBLIC AFFAIRS

HHC:cb

cc: Representative Joe Knopp, Chairman
Special Committee on Judiciary
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B+t=te Farm Insurance Companies

ONE STATE FARM PLAZA
BLOOMINGTON, ILLINOIS 61701

GARY L. PAULEY

ASS‘STAT;;E;?;‘;OUNS& September 25, 1 984 LAW DEPARTMENT

Wayne D. Morris ,

Kansas Legislative Research Dept.
Room 545-N -~ Statehouse

Topeka, KS 66612

Re: No-Fault Reform--Kansas

Dear Mr. Morris:

Pursuant to Representative Joe Knopp's September 13 letter,
enclosed is a copy of a memo from our actuarial department
setting forth costing estimates reflecting the potential
premium impact on personal injury protection coverage based
upon specified increases in the personal injury protection
benefit package. As you will undoubtedly note, the imple-
mentation of the benefit package suggested by HB-2833 during
the 1984 legislative session without a change in the current
tort threshold will result in a substantial increase in the
cost of bodily injury liability, uninsured motorist and
basic personal injury protection coverage for our Kansas
policyholders.

As we have indicated on several occasions before Repre-
sentative Knopp's special committee on judiciary, we would
strongly object to the imposition of these additional costs
on our policyholder family. On the other hand, as we have
previously testified, we would support reasonable increases
in the personal injury protection benefit package if an
appropriate offsetting change in the threshold is adopted.
I am confident you will also note from Mr. Nelson's comments
the rather important impact on the Kansas no-fault law that
would occur if the existing tort threshold is amended to
remove the current language dealing with fractures.

We appreciate the opportunity to respond to Rep. Knopp's
September 13 letter as it also provides an opportunity to
reaffirm our willingness to participate with and explore
further the suggestions of Chairman Knopp relative to

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

STATE FARM LIFE INSURANCE COMPANY STATE FARM FIRE AND CASTALTY COMPANY



Wayne D. Morris
September 25, 1984
2

providing a separate and optional coverage in the no-fault
benefit package for the awarding of pain and suffering
damages under proscribed circumstances. We strongly
recommend, however, that rather than suggest an "automatic
award" for pain and suffering, that a separate, first party,
coverage be developed which policyholders could purchase to
provide the additional pain and suffering award.

For many years, we have heard representatives of the trial
bar articulate their perception of the strong desires of the
general public for pain and suffering awards for nearly
every causation factor. If the motoring public of Kansas
is provided with the opportunity to purchase such optional
coverage, then our industry, as well as the proponents of
such rights, will be able to actually determine whether or
not Kansas motorists really desire such extensive recoveries
for pain and suffering and if these same motorists are
willing to pay for the opportunity to recover in such
instances or whether or not they are actually satisfied with
the recoupment of the actual losses sustained as a result
of automobile accidents. In visiting with our actuaries,
it appears that a price for such an optional coverage can be
developed provided we know the perimiters of the benefits to
be provided by such coverage.

In contemplating the extent of such coverage, it is strongly
recommended that the benefit or automatic award for pain and
suffering be correlated to a stated percentage of the
actual medical expenses incurred. - This is the only way, to
our knowledge, to develop some relationship between the
actual injury suffered and the award which might be granted
by the new optional coverage. We have considered sug-
gestions of "tying" the pain and suffering award to disa-
bility income benefits or length of disability; however,
varying income levels or disability periods of injured
parties would appear to have an adverse impact on experience
data and, hence, on potential award levels.

(~)
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Furthermore, since if in fact, there 1is, as the trial bar
has claimed, pain and suffering in each and every 1injury
case, then it seems only logical that such pain and suf-
fering begins at the commencement of the injury and would
tend to decrease during the recovery period. Ffor example, a
broken arm (or leg) would, at least in my view, be the most
painful and would lead to the most personal suffering at the
time of the injury and during the first few days (or perhaps
weeks) of the recovery period, e.g., when the injured bone
was being set and while the injured party is becoming
accustomed to the inconvenience of the cast and whatever the
physician had done to reduce the injury to the bone and
tissues of the limb. Further, it seems just as logical that
as the healing process continues and as the injured party
becomes more accustom to every day "living with the injury,"
that the pain and suffering would decrease on a commensurate
level.

We would, therefore, suggest that perhaps the pain and
suffering award could be tied to the medical expense
incurred. A reasonable award, for example, might be 100
percent of the actual medical expense incurred in the level
from 1001 to 2000 of medical expenses. The "agutomatic™ pain
and suffering award would then be tailored to decrease
proportionately, e.g., to 75 percent of the actual medical
expense incurred between $2001 and $3000 and over $3001
would be limited to 50 percent of actual incurred medical up
to, for example, $5000 thereby setting an outside limit on
the automatic pain and suffering award that would be availa-
ble on a first party basis. Should the committee on
judiciary so choose, the individual would then be entitled
to entry into the tort system above the $3000 or $5000
medical expense which would place the entire package of
bene fits, including the optional pain and suffering coverage
in a better cost balance.

As you are aware, from our discussions with the committee, I
would be most happy to meet with the committee or repre-
sentatives thereof at their convenience to discuss 1in



Wayne D. Morris
September 25, 1984
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greater detail any questions or suggestions they may have
regarding future proposals for changes in the Kansas
no-fault law. I would hope, however, that in the interim,
they might consider the above suggestions and evaluate the
potential and positive impact these suggestions may have on
the no-fault coverage as it currently affects the Kansas
motorist public.

After careful review of the suggestions for an "automatic
award" for pain and suffering, it does not appear that such
philosophy is truly compatible to the committee's delibera-
tions regarding the medical expense criteria of a tort
threshold. Obviously, the tort threshold is intended to
provide a doorway through which an injured motorist must
pass prior to entrance into the tort system which ultimately
results in an attempt to secure recoveries from negligent
third parties. An automatic award for pain and suf-
fering would appear to be another "first party" benefit.
Added benefits either impact heavily the actual cost of the
personal injury protection (first party) coverage or if, as
we have suggested earlier, such coverage is made available
to the motoring public as an optional coverage, it could be
either elected or rejected by the motoring public of Kansas
based upon financial criteria as compared to the motorist's
desire for recovery of such awards in the event of an
injury accident. Obviously, if we were forced to make
a choice, we would prefer increasing the medical expenses
threshold to its highest possible limit, e.g., either $5,000
or $10,000 which would then cost justify providing adequate
benefits to cover a vast majority of the injuries sustained
in automobile accidents in Kansas.

I trust that the above comments and the costing data from
our actuarial department will be helpful to you as the
committee continues its deliberations. As you are aware, we
are available to provide input to the committee and will do



Wayne D. Morris
September 25, 1984
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our best to answer any inquiries that you may have concern-
ing our perceptions of the Kansas no-fault law and any
suggested changes in relation to the coverages provided
therein.

Best ards,

Jjrsona
/

Gaty Pauley
Assistant General Counsel

jl

Enclosure

cc Representative Joe Knopp
Cliff Custin
Dick Scott
Jim Wilkerson

)
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TO Gary Pauley :

(Name, Title, Office/Dept.) .

FROM Dale Nelson

(Name, Titie, Office/Dept.)

DATE September 24, 1984 FiEE Kansas No-Fault

The following are the cost estimates requested in Representative Knopp's
letter of September 13.

1. Cost of various increased medical tort thresholds
combined with HB 2833 Benefit increases:
Present cost of 25/50 Bodily Injury Liability,
25/50 Uninsured Motorist, Basic PIP $24.80/S1ix Months

HB 2833 Benefits, with no change in Tort

Threshold . $27.90 +13%
w/$ 1,000 Medical Threshold 26.80 + 8

~w/$ 1,500 Medical Threshold . 26.20 + 6

w/$ 2,500 Medical Threshold 25.60 + 4

w/$ 5,000 Medical Threshold ' 25.20 + 2
w/$10,000 Medical Threshold 24.80 + 0

If the tort threshold were further tightened to remove the
fracture exclusion, the effects would be:

w/$ 1,000 Medical Threshold $26.00 + 5%
w/$ 1,500 Medical Threshold 25.00 + 1
w/$ 2,500 Medical Threshold 24.00 -3
w/$ 5,000 Medical Threshold 23.00 -7
w/$10,000 Medical Threshold 22.60 -9

2. Cost of $1,000 Medical Threshold with scheduled benefits for Pain
and Suffering ($3,000 for medical expenses between $1,000 and
$2,000; $5,000 if medical expenses are greater; with right to sue
if medical expenses exceed $5,000):

This is estimated to cost approximately the same as the $1,000
Threshold.

1. the automatic benefits were reduced to 100% of medical
expenses, the estimated cost would be:
S E
w/ Fracture Exclusion $26.00 .+ 5%
" w/o Fracture Exclusion 24.80 + 0

Qald

DN:mfc

cc: Merlin Léhman



July 24, 1984

Dear:

L4

As you may know, the 1984 Special Committee on Judiciary has been
directed to conduct a complete review of the Kansas nho-fault™ automobile insurance
act, including the possivility of amending the tort threshold and the minimum required
level of personal injury protection (PIP) benefits. The Committee has already held
hearings on the subject, but has requested that a selected sample of insurance
companies and organizations be surveyed to obtain more specific information on
premiums and claims experience under the present Kansas law. Therefore, on behalf of
the entire Committee, I ask you for assistance in providing as much of the following
information as possible for the most recent year. (If you wish, the information may be

¢~ written on this letter in the space provided after each question.)

1. How many of your insureds have purchased each type of the enhanced
PIP benefit packages, if any, offered by your company?

9. If the minimum required PIP benefit package is increased, as follows,
with no change in the tort threshold, how much would the premium for
. the PIP coverage increase per six-month period?

~ PIP Benefits Current 1984 H.B. 2833
Disability (loss of

earnings) ~ $850/person/month $1,200/person/month
Survivor's benefit $650/person/month $1,200/person/month
Medical expense $2,000/person $5,000/person
Funeral expense $1,000/person $2,500/person
Rehabilitation

expense $2,000/person $5,000/person
Substitute service

expense ) $12/day/person $22/day/person

b ,JK’Z" x&W _,T:

3-4d-F8
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State the total number and amount of PIP benefit claims paid, by year.

State the number of PIP claims with medical expense benefits, and the
amount of medical expense benefits paid, by category as follows, for
the most recent available year. :

Medical Expense _
Benefit Number of Claims

$0 - $500

$501 - $1,000

$1,001 - $1,500

$1,501 - $1,999

$2,000 - $2,500

$2,500 and over
Total

State the number of claims in which the injured party made no claim in
excess of the PIP benefits.

What are the number of automobile liability (bodily injury) claims filed
against your insureds?

a. State the number of such claims where counsel was hired.

b. State the average cost of investigating, adjusting, and
defending such claims.

c. Indicate the average settlement, not including PIP benefits,
in cases that involved medieal expenses of:

(1) Over $500 but less than $1,000 .
(2) Over $1,000 but less than $2,000 .
(3) Over $2,000 .



e,

-3 -

State the average award for nonpecuniary damage when
counsel was not involved.

State the average award for nonpecuniary damage when
counsel was involved.

What was the average last offer for settlement made before
counsel was hired and the average actual settlement paid?

What was the average last offer for settlement made prior
to trial and the average actual settlement paid?

7. State the number of PIP claims with disability (wage loss) benefits, and
the amount of disability benefits paid, by year.

8. Are there any other available claims statisties that you think would be
helpful to the Committee during its deliberations?

Please mail your responses, by August 30, to the following staff person, who

will eollect and distribute them to the Committee:

Wayne D. Morris
Kansas Legislative Research Department
Room 545-N - Statehouse
Topeka, Kansas 66612-1586

" Thank you very mueh for your assistance.

Sincerely yours
y s

Representative Joe Knopp, Chairman
Special Committee on Judiciary
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FARMERS ALLIANCE MUTUAL INSL.ANGCE COMPANRY

ALLIANCE INSURANCE COMPANY, INC.

’l LLIANCE INSURANCE COMPANIES. 1122 N. MAIN ST., McPHERSON. KANSAS 67460. (316) 241-2200

SINCE 1980

September 5. 1984

Mr. Wayne D. Morris
Room 545-N, Statehouse
Topeka, Kansas 66612-1586

RE: KANSAS "NO FAULT" QUESTIONNAIRE

Dean Wayne:

We have attempted to extract, from our company's data, information to answer
as accurately as possible the questionnaire we received from Representative
Joe Knopp, Chairman, Special Committee on Judiciary. Some of the
information would be available prospectively but costs prohibit us to
manually develop its retrospectively. We certainly commend the chairman and
the committee for their thorough study of the Kansas "No Fault! law.

The answers below are in the same numerical order as the questions appeared
on the questionnaire.

1. Basic 27207 B34 7,
Option #1 2643 2.1
Option #2 2789 2.6

‘3;1@3"1

2.  Our estimate is that the premium for six months would increase
$110,000 to $125,000. Annualized, this would be an increase of
$200,000 to $250,000.

3. 1983 588 Claims $423,276

1982 573 Claims $513,648
1981 559 Claims $380,849
4, Medical Expense Number of Medical Expense
Benefit Claims Benefit Paid
$ 0-3% 500 394 2579, $ 66,261
501 - 1,000 51 2.8 34,261
1,001 - 1,500 23 %.5 27,555
1,501 - 1,999 12 2.3 19,917
2,000 - 2,500 31 5.0 62,577
2,500 & Over 10 85,884
_ 2.0
Total 521 $296,455

5. 382




Alliance Insurance Companies - 2

Mr. Wayne D. Morris

119 Paid in 1983

a. 21

b. $3,278 Aug. per claim cost for defense.

C. (1) Over $500 but less than $1,000 $ 3,884  *(18)
(2) Over $1,000 but less than $2,000 $ 5,828  *(23)

(3) Over $2,000 $30,285. *(27)
d. Not readily available :

e. Not readily available

f. Not readily available

g. Not readily available
*Number of claims

Year 1983 88 Claims $96,452

In 1983 we had 34 Kansas automobile liability cases involving plaintiff's
attorneys. In these 34 cases, medical specials amounted to $204,974 with
total settlements and/or awards being $771,913. The defense costs
amounted to $68,830. |[f the plaintiff shared one-third of their recovery
with their attorney, the plaintiff's attorneys would have received

© $257,304. If on the other hand the plaintiff attorneys received the more

customary 40% of the settlement, then the amount paid the plaintiff
attorneys would have been $308,765. In either case, the plaintiff
attorneys received more than the injured claimant received for their
actual injuries. To look at this a step further, we had a total of 80
Kansas automobile liability cases settled in 1983 which included the 34
already mentioned. The total medical specials paid on the 80 claims

amounted to $306,283 with total settlements or awards on the 80 claims

being $1,038,036. Thus, it is very likely the plaintiff attorneys
received more in legal fees than the actual medical specials paid on all of
our Kansas auto liability claims settled in 1983.

In addition, | feel it is pertinent to note that in the cases in which a
plaintiff lawyer was included, the claimant recovered net of attorney fees
126% over the amount of actual medical paid. However, the plaintiff that
did not hire an attorney recovered 163% over the amount of actual
medical paid.

Since the very outset of no-fault, the system been strongly supported
by consumer groups. This is further evidenced by an article appearing
in the September 1984 edition of Consumer Reports. An important point
this article makes is that "A good no-fault law balances payment of
benefits with restrictions on lawsuits. If a state wants insurance
companies to offer generous no-fault benefits at an affordable price, it
must restrict the number of lawsuits"., | highly recommend your reading
of this article.

September 5, 1984 @



Alliance Insurance Companies - 3 September 5, 1984
Mr. Wayne D. Morris

| hope the above information is helpful to you in your in-depth study of an
issue that is very important to the automobile insurance consumer of Kansas.

Respectfully submitted.

7 ,,
’ L -~ ' "-f
[y ’{) s J,/ C/(—va

Je«,‘@é L. KETCHERSIDE, CPCU
EXECUTIVE VICE PRESIDENT

v
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Btate Farm Insurance Companies

f\ ONE STATE FARM PLAZA

BLOOMINGTON, ILLINOIS 61701

GARY L. PAULEY

ASSISTANT GENERAL COUNSEL
\300) P86.2779 August 8, 1984 LAW DEPARTMENT

Wayne D. Morris

Kansas Legislative Research Department
Room 454-N

State House

Topeka, KS 66612-1586

Re: No-Fault Reform--Kansas

Dear Wayne:

As you are aware, early last week we received Representative
Knopp's letter of July 24 requesting some additional data to
assist the special committee on judiciary study of the
Kansas no-fault automobile insurance act. As indicated in
recent testimony before the committee, some of the data
requested by Representative Knopp 1is not available. On the
other hand, we have been able to respond to most of the
questions posed and a copy of this response as prepared by
our actuarial department is attached.

In light of our earlier testimony before the committee,
there are one or two items which perhaps should be further
clarified. For example, question 1 requested the "number"
of insureds falling within each category (option) of per-
sonal injury protection coverage of fered by our company.
Please note that the data provided is for State Farm Mutual
only and reflects the 1983 distribution of private passenger
car risks. As you relate this to the testimony previously
provided to the committee, you may recall that in most
instances, particularly the responses to Representative
Miller's inquiries, I referred to percentages of our policy-
holder family which fell within each of these categories.
If you apply the numbers provided in the current response to
the total number of coverages, 1 believe you will find that
the percentages for 1983 will parallel closely the data
provided earlier which reflected our percentages of coverage
per category as of the end of 1982.

STATE FARM MUTUAL AUCTOMOBILE INSURANCE COMPANY
STATE FARM LIFE INSBURANCE COMPANY. STATE FARM FIRE AND CASTALTY COMPANY



Wayne Morris
August 8, 1984
2

Secondly, you may recall that during the most recent commit-
tee meeting Representative Miller made a number of comments
indicating that the insurance industry had not provided
sufficient data to support the suggested changes in the
no-fault law. You may recall that Representative Miller was
advised that a substantial amount of data had been made
available for the record, not only by other industry members
present at the hearings, but by our organization. Also at
the same session, I referred to the "fast track monitoring
system" which reported the number of claims arising in each
quarter of 1983. This data reflected claims reports which
were in excess of 3,000 claims (PIP) per quarter. I have
since learned that the "fast track monitoring system”
includes data other than strictly State Farm data, e.g., it
includes data reported to a central statistical source by
several companies which serve in excess of 50 percent of the
insured market in Kansas. As a result, you will note a
variance between the numbers provided to Representative
Miller from the fast track monitoring system report and the
numbers reflected in question number 3 of our response to
Representative Knopp's inquiry.

I would hope that as you continue to visit with committee
members that you will be able to convey to them the fact
that some data may not be available in our reporting
systems. For example, some of the information requested
under items 4 and 6 is not available under current statis-
tical reporting systems. Qur actuaries, however, through a
random sampling program (which I understand involved approx-

~imately a 5 percent sample of our company's reported claims)

were able toc develop information which 1is responsive to
Representative Knopp's inquiry. On the same token, since we
are dealing with a statistical analysis, I trust that the
committee will understand that when we refer to averages,
such as the average medical expense payment in 1983 of $720,
that a substantial number of claims are in excess of the
average. Further, when you compare the average paid medi-
cal claim for 1983 with average paid medical claims for
1974 (at that time average paid MPC claim was approximately
$450), not only does the ravages of inflation become appar-
ent, but the increase in severity, as well as frequency,
become important factors.



Wayne Morris
August 8, 1984
3 .

In reviewing question number 5, our actuaries have provided
information which is related to the distribution of medical
claims and other claims which may be presented in the
personal injury protection category by "first party"
claimants (namely policyholders of the insurer). We cur-
rently have no way of determining whether or not our policy-
holders have pursued "third party" claims against the indi-
viduals who may be responsible for damages occurring in an
automobile accident. Since such claims would normally be
handled by another insurer, there is no way of 1isolating
such data to determine to what extent our insureds pursued
their third party claims if, of course, their claim exceeded
the medical threshold or met other requirements of the
current Kansas no-fault law.

In my view, the additional comments provided by our actuary
in response to item 8, which provides an illustration of
claim frequencies over a ten year period and the deteri-
oration of the medical threshold, is the type of data which
the committee should carefully consider as they deliberate
whether there are changes necessary to bring the Kansas
no-fault law into line with the current economy. I hope
that this information will be of value to you as you con-
tinue to evaluate this matter and trust that if we can be of
further assistance, that you will not hesitate to advise.

Best ri?zrds,

Gaf; Paule€y
Assistant General Cousnel

jl
Enclosure
cc Dick Scott (w. encl.)

Cliff Custin ( " ")
Dale Nelson
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KANSAS LEGISLATIVE REQUEST

How many of your insureds have purchased each type of the
enhanced PIP benefit packages, if any, offered by your
company?

STATE FARM MUTUAL

1983 Distribution
Coverage Form of P.P. Car Risks

Basic ($2,000 Medical, $650/Mo Disability)

$ 2,500 Medical w/$650 Disability 1,600 of
$ 5,000 Medical w/$650 Disability 49,600 1.2

$ 7,000 Medical w/$650 Disability 95,700 R 7.4
$ 5,000 Medical w/$1,500 Disability (3 Yr.) 3,100 3.5
b

$25,000 Medical w/$150oDisability (3 Yr.) 86,000 u -

349,700

If the minimum required PIP benefit package is increased, as
follows, with(no change in tort threshold) how much would the
premium for PIP coverage increase per six-month period?

State Farm's present average premium for basic PIP is §7
each six months. This would increase to an estimated §10.40

if the basic benefits were increased to $5,000 for both
Medical and Rehabilitatiomn, $1,200/Mo. for Disability and
Survivor's Benefits, $2,500 for Funeral expenses, and $22/Day
for Substitute Services.

State the total number and amount of PIP benefit claims paid,
by year.

For each of the past three years:

Number Paid Amount
1981 4,541 $4,308,000
1982 4,504 4,463,000
1983 4,403 4,212,000

State the number of PIP claims with medical expense benefits,
and the amount of medical expense benefits paid, by dollar

.range, for the most recent available year.



KANSAS LEGISLATIVE REQUEST

4, (Cont'd)

Such data are available only on a sampling basis. The latest
available sample, adjusted to 1983 cost levels,indicates the
following distribution of claims:

Medical
Expense Portion of Claims
$0 - 500 647
501 - 1,000 13
_ 1,001 - 1,500 6
s = 2,000 4
2,001 - 2,500 2
2,501 and Over . 11

Medical expenses account for 75Z of the amount paid under the
PIP coverage, averaging $720 per claim in 1983.

State the number of claims in which the injured party made no
claim in excess of.the PIP benefits.

As indicated in Item 4, 87% of the claims are for less than
$2,000 medical. It is estimated that 95% of the claimants
would be fully compensated for their medical expenses if

the minimum benefit is set at $5,000.

What are the number of automobile liability (Bodily Injury)
claims filed against your insureds?

For each of the past three years:

Number Paid Amount
1981 952 $8,366,000
1982 996 8,821,000
1983 939 8,811,000

The data requested in Items 62), d), e), £), g) are
not available.

The average amount of adjustment expense per claim (Item 6b)
was $2,200 in 1983. '



RANSAS LEGISLATIVE REQUEST

{Cont'd)

The data requested in Item 6¢) are available omly on a
sampling basis., The latest available sample, adjusted to
1983 cost levels, indicates the following distribution of

claims: X
Portion of Average 1/;¢,V:::;p§v
Medical Expenses Claims Settlement A \}4

4 ’”\)
4 {{“.U -
- " A
Non-Serious Cases - d) N

- N, i, L )
$ 501 - 1,000 35% $ 3,100 P D oo usfo T
$ 1,001 = 2,000 26 . 4,900 299 1, Fa00
$ 2,001 and over 20 12,600 7 a1

Serious Cases (not
subject to Medical
Threshold, excluding

Fractures) - 19 24,000
i -l 100% $ 9,400

State the number of PIP claims with disability (wage loss)
benefits, and the amount of disability benefits paid, by
year.

For each of the past three years:

Number Paid Amount
1981 1,323 $955,000
1982 1,170 933,000
1983 1,089 806,000

Additional Information.

Although our responses to Items 3, 6, and 7 show a stable,

if not declining, number of injury type claims, it should

be recognized that there has been a general decline in the
frequency of automobile accidents in recent years. This has
been brought about by an apparent change in driving patterns,
resulting in part from the 1973 Oil Embargo (and the
resulting higher gas prices), the down-sizing of cars, and -
more recently — the generally depressed economy. It is
important to realize, however, that the relative number of
Bodily Injury Liability claims has steadily increased because
of the eroding effects of inflation on the medical tort
threshold. To illustrate, the following is a comparison of
State Farm's Bodily Injury Liability and Property Damage
Liability claim frequencies* over the past ten years:



(Cont'd)

1974
1975
1976
1977
1978
1979
1980
1981
1982
1983

* Number of claims per 1,000 insured cars.

Prior to No-Fault, the Ratio of BI claims to PD averaged about
12X, indicating that while the $500 Medical Threshold
initially removed about 70% of the tort claims from the
system, it currently eliminates less than 45%.

|w
o

* . L] . . . * L]

*
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KANSAS LEGISLATIVE REQUEST
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70 INSURANCE SERVICES OFFICE, INC.

9‘_1 o“
Cas

160 WATER STREET NEW YORK. N.Y. 10038 (212) 487-4907

STEPHEN A. NOCETI

" MANAGER - GOVERNMENT RELATIONS

NATIONAL AFFAIRS

September 5, 1984

Mr. Wayne D. Morris

Kansas Legislative Research Dept.
Room 545-N-Statehouse

Topeka, Kansas 66612-1586

Dear Mr. Morris:

This is in response to the letter from Representative Joe Knopp to
Carole J. Banfield requesting information for the Kansas Special Committee
on Judiciary.

For your information, ISO is a non-profit organization established by the
property and liability insurance industry to provide a full range of insurance
services including advisory rates, rules, forms and statistical reporting.
Affiliation with ISO is wvoluntary.

IS0 affiliated companies comprise approximately 20% of Kansas' written premiums
for private passenger auto insurance.

If you have any further questions regarding these responses, please contact me
at (212)487-4907.

Very truly yourd,

AV

Stephen A. Noceti
Manager
SAN/dec National Affairs

cec: Carole J. Banfield

150 COMMERCIAL RISK SERVICES. INC. IS A WHOLLY-OWNED SUBSIDIARY OF INSURANCE SERVICES OFFICE. INC.



1) 1ISO collects PIP exposures in four categories: = Basic PIP, Optiom 1,
;,\\Option 2, and Other. Options 1 and 2 are defined as follows:

Option 1 - Option 2
Medical Expenses $10,000 ‘ $25,000
Rehabilitation Expenses 10,000 25,000
Funeral Expenses 1,000 1,500
Work Loss : ' 800 /month 1,000/month
Essential Service Expenses 12/day 12/day
Survivors Loss ‘ SOOImonth 1,000 /month

‘ & ' &
12/day 12/day

Benefit Period 1 year 2 years
Premium Per Car - Annual ‘b $3 $6 |

For Calendar Year Ended 6/83, we recorded the following car-year distribution:

Earned Exposures

Basic $204,463
Option 1 1 14,412
Option 2 . 26,189
Other ' ‘ o 4,584

2) 1SO is a rating and statistical organization and does not include lobbying activities
as part of the services we offer to companies. As such, IS0 does not retain the

human and fiscal resources to estimate the costs and impact of proposed legislation.

To the extent that information about the cost of proposed legislation can be developed,
I believe that the insurance trade associations or independent Kansas carriers would
provide the appropriate information.

.

; & 7) Attached are displayed PIP incﬁtred losses and (numbers of claims) in their various
components for the latest three(3) available years, including disability (basic in-
come). Also displayed are annual totals of losses and claims and their corresponding
earned exposures. Please note that the losses have not been developed to their ul-
timate level nor has any loading for unallocated loss adjustment expenses been applied.
These factors would be: -

Deﬁélopment ULAE
1981 1.000 1.080
1982 -.+900 1.080
1983 750 1.080

Please note that due to the way PIP claims are reported, one injury may result in
several claims - on for Medical, one for Wage Loss, etc.

-



&) 1Iso does not collect medical expense benefits in the increments asked
TN for. Below is the data we do have, for the 6/80 year:

Medical Expense Incurred Incurred
Benefit Losses Claims
$ 0-500 $250,214 1273
501-1000 167,740 176
1001-2000 444,870 201
Over 2000 ' 332,938 69

5) We have no information available as to instances where no claim is made; we
collect statistics only on actual claims.

6) We do not collect statistics in the detail requested.
8) 1In its deliberation the Committee might find the following sources useful:
a. All - Industry Research Advisory Council closed claim study

Automobile Injuries and Their Compensation in the United States,
Volume I and II, 1979;

b. U.S. Department of Transportation study "Compensating Auto Accident
Victims: A Follow-up Report on No-Fault Auto Insurance Experience'.



Kansas PIP Losses (Claims)

Paid Losses

Basic All Other
Medical Income Benefits Excess (1) Reserves Subrogation Miscellaneous
6/81 $1,413,706 $542,082 $218,511 $31,934 $ 49,839 -238,375 5046
(2222) (379) (207) (9 , (13) (4)
6/82 1,569,398 474,454 292,663 23,418 90,477 -213,139 8667
(2339) (383) (300) 4) (34) (12)
6/83 1,738,979 586,389 199,594 25,580 420,709 - 51,841 3571
(2366) (346) (231) ) (179) (&)
Totals
Incurred Earned U
Losses (Claims) Car-Years
6/8%. $2,022,743 (2834) 252,566
{ i
6/be- 2,245,938 (3072) 234,409
6/83 2,922,981 (3130) 249,748

(1) Losses paid

under higher option coverages.

Note: Losses are undeveloped and do not contain any loading for
unallocated loss adjustment expenses.

X, ‘\‘7"
\\m_,/“'/
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August 23, 1984

Mr. Wayne D. Morris

Kansas Legislative Research Department
Room 545-N-Statehouse

Topeka, Kansas 66612-1586

RE: No-Fault Survey

Dear Mr. Morris:

Government Employees Insurance Company and its subsidiary

 insurance companies were requested by the National Association of

/ Independent Insurers to complete Representative Joe Knopp's no-fault

survey and provide you with our responses. Not all guestions could
be answered due to information not being readily available. Attached
are responses for Government Employees Insurance Company, Criterion
Insurance Company and GEICO General Insurance Company. If we can
provide additional information or an explanation is needed, please
advise.

Very truly yours,

f::7 ;7 .}T>
eIl B A

Rosalind Ann Phillips
Legislative Attorney

RAP:sks
Attachment

cc: Mr. J. Armstrong - NAII
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)

How many of your insureds* have purchased each type of the enhanced PIP
benefit packages, if any, offered by your company?

<«

PIP Coverage GEICO
Option Med Pay Work Loss GEICO CRICO General
1 5,000 750 38 6 171
2 10,000 850 23 1l 101
3 15,000 950 112 4 0
4 20,000 1,100 6 2 0
5 25,000 1,300 71 S _0

250 18 27

*Exposure Counts

If the minimum required PIP benefit package is increased, as follows,
with no change in the tort threshold, how much would the premium for
the PIP coverage increase per six month period?

Increase In

PIP Benefits Current 1984 H.B. 2833 Six Month Premium
Disability : GEICO CRICC GG
(loss of

earnings) $650/person/month $1,200/person/month  1.10 2.38 1.65
Medical Exp. $2,000/person $5,000/person 1.20 4.83 1.80
All _

Other - - .60 1.35 .90

State the total number and amount of PIP benefit claims paid by year.

Year 1983 GEICO CRICO
PIP $17,317 21 payments $6492 11 payments
EPIF 3,100 1 payment 0 0

What are the number of auto liablity claims filed aginst your insureds?

Year 1983

GEICO 13
CRICO 14

State the average cost of investigating adjusting and defending such claims?

1983 for BI GEICO CRICO

Attorney Expense $1812 0
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CONTINENTAL WESTERN INSURANCE COMPANY
CONTINENTAL WESTERN CASUALTY COMPANY

Members Armco Insurance Group

August 21, 1984

Wayne D. Morris

Kansas Legislative Research Department
Room 545-N-Statehouse :

Topeka, Kansas 66612-1586

Re: Kansas No-Fault Survey

This is in response to Representative Knopp's Survey on the above.
our "in-force" policy review reveals that of our Kansas policyholders:

93.07 5,429 have purchased Basic PIP
. 3.5 201 have purchased Option 1.
v 3.7 211 have purchased Option 2
) 24!
We do not have statistical data that would provide the information reguested
on claims. Without information on claims and loss costs, we could not project
the information requested in Item 2 concerning pricing.

I am sorry we could not be more helpful. Because of our relatively small
volume in the state, we rely on Insurance Services Office (IS0), our rating
bureau, for pricing structure.

Russell J. Parsons
Vice President '
Automobile Underwriting Manager

RJIP/vm
cc: Jack D. Armstrong
Ass’'t. Counsel - NAII



JCPenney insurancs

A JCPenney Financial Service

Jerome B. Haddox, CPCU, CLU Legal Department

Vice President, Secretary and Counsel

Robert H. Katz, FLMI

Associate Counsel

Katherine L. Watts
Attor
nomey August 28, 1984

Wayne D. Morris

Kansas Legislative Research Department
Room 545 ~N- Statehouse

Topeka, KS 66612-1586

Re: Kansas Special Committee on Judiciary
No-Fault Survey

Dear Mr. Morris:

The Company appreciates any opportunity it has to provide
information in response to legislative surveys. However,
in 1983 we paid only $67,998 for 74 Kansas PIP claims. It
js our position that the Company has not gained enough
experience in this state to provide a helpful response.

We have only been writing auto insurance in the state

since 1980.

Therefore, we decline to respond to the survey at this
time.

Thank you for your attention to this letter.
Cordially,

}1;j}éétﬁ$/£{Lﬁf [ﬂ (iJDCtﬁ§7

Katherine L. Watts
Attorney

(614) 851-8700
KLW:mr

cc: Jack Armstrong, NAIIL

1CPennev Casuaity Incurance Company / 8GO0 Brooksedae Blvd. | Westerville. Ohio 43081



~ INSURANCE

: /129 E. Broadway; Owatonna, Minnesota $5060
o Telephone: (507) 455-5200 :
Toll Free MN only: 1-800-722-2250

Except MN: 1-800-533-0472

It's our business to protect yours.

August 24, 1984

Mr. Wayne D. Morris

Kansas Legislative Department
Room 545-N Statehouse :
Topeka, Kansas 66612-1586

REQUEST FOR PIP COVERAGE AND CLAIMS INFORMATION

We are pleased to furnish available information as requested from WMs.
Dee Ann Bernhard of the Alliance of American Insurers.

As noted, we are not in a position to furnish the information requested
in qugstions 1 and 2. We trust that the data we will be able to provide
e of value,to the 1984 Special Committee on Judiciary.

7 f‘k/(fi 3%%2674?

eﬁn B. Schmidt

nd Vice President

ederated Mutual Insurance Company
bm

s

FEDERATED MUTUAL Insurance Company
FEDERATED SERVICE Insurance Company

FEDERATED LIFE Insurance Company
o 3dnrme ffirse: Dwatonnas. Minneaenta BS060
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companies and organizations be surveyed to obtain more specifi

f\b

STATE OF KANSAS

TOPEKA

HOUSE OF
REPRESENTATIVES

July 24, 1984

B

RECEIVED JUL 3 p 1933

Ms. Dee Ann Bernhard

Alliance of American Insurers
1501 Woodfield Road
Schaumburg, Illinois 60195-4980

Dear Ms. Bernhard:

As you may know, the 1984 Special Committee on Judicia}'y has been
directed to conduct a complete review of the Kansas "no-fault” automobile insurance
act, including the possibility of amending the tort threshold and the minimum required
level of personal injury protection (PIP) benefits. The Committee has already held
hearings on the subject, but has requested that a selected sample of insurance

¢ information on
premiums and claims experience under the present Kansas law. Therefore, on behalf.o{
the entire Committee, I ask you for assistance in providing as much of the following
information as possible for the most recent year. (If you wish, the information may be
written on this letter in the space provided after each question.)

1. How many of your insureds have purchased each type of the enhanced
PIP benefit packages, if any, offered by your company?

We cannot reclaim this information.

2. If the minimum required PIP benefit package is increased, as follows,
with no change in the tcrt threshold, how much would the premium for
the PIP coverage increase per six-month period?

PIP Benefits Current 1984 H.B. 2833
Disability (loss of

earnings) $650/person/month $1,200/person/month
Survivor's benefit $650/person/month $1,200/person/month
Medical expense $2,000/person $5,000/person
Funeral expense $1,000/person $2,500/person
Rehabilitation

expense $2,000/person $5,000/person
Substitute service

expense $12/day/person $22/day/person

Suggest reqﬁesting this data from Insurance Services Office,
160 Water Street, New York, N.Y. 10038. We do not have the

necessary data to make a credible projection.
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4.

s
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State the total number and arﬁoﬁrii of PIP benefit claims paid, by year.

Year # Amount Year # Amount Year #  Amount
1979 . 48 24,098 1981 75 75,846 1983 - 50 40, 906
1980 80 44,379 , 1982 45 . 42,246

State the number of PIP claxms with medical expense benefxts, and the
amount of medical expense benefits paid, by eategory as follows, for
the most recent available year.

Medical Expense
Benefit Number of Claims

$0 - $50 7 Amount
$501 - $1,oou_\\\3i $5582
$1,001 - $1,5ou\-\\2 718
$1,501 - 51,991\ 2484
o $2,000 - 32, 500\.12 2463
$2,500 and ove:\s,o, 2000
., Total e =041 71094

‘State the numbex; of claxrns in whzch the m]ured party made no elaxm in
- ,excess of the PIP beneflts. . ‘

RIS

;N.BO_..

What are the number of automoblle hablhty (bodlly mJury) clalms f11ed
agamst your msureds" S e 5

e e T o

a. State the number of such claims where counsel was hired.

b. State the average cost of investigating, adjusting, and
defendmg such claims.

83,694

-
PR PO

TR Indlcate the average setflement not mcludmg PIP benefxts,

- in cases that involved medlcal expenses of:

e ”(1) Over $500 but less than $1 ,000(No Clalms).

~{(2) - Over $1,000 but less than $2,000 5626 .
(3) Over $2,000 90081 .
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e,

7. State the number of PIP claims with disability (wage loss) benefits, and
the amount of disability benefits paid, by year.
#

8. Are there any other available claims statistics that you think would be

-3-
Settlement

State the average sward for nonpecuniary damage when
counsel was not involved,

» $6,589

Settlement
State the average awerd for nonpecuniary damage when
counsel was involved.

$51,385

What was the average last offer for settlement made before
counsel was hired and the average actual settlement paid?

Last offer - $2311
Actual paid - $12,865

What was the average last offer for settlement made prior
to trial and the average actual settlement paid?

None were tried

Amount
1983 5 $17,864
(This data not recapturable prior to 1983)

helpful to the Committee during its deliberations?

No

Please mail your responses, by August 30, to the following staff person, who
will collect and distribute them to the Committee:

Wayne D. Morris
Kansas Legislative Research Department
Room 545-N - Statehouse
Topeka, Kansas 66612-1586

Thank you very much for your assistance.

réséntative J nopgmmn

Singerely yours,

Special Committee on Judiciary



Insurance
AID Insurance Companies

P.O. Box 974 « 701 Fifth Avenue
Des Moines, lowa 50304-0974

September 6, 1984

Mr. Wayne D. Morris

Kansas Legislative Research Department
Room 545 - N - Statehouse

Topeka, KS 66612-1586

Dear Sir:

AID Insurance Company, Des Moines, Iowa, recently received a request from Ms.
Dee Ann Bernhard of the Alliance of American Insurers to provide to the
statistical data for use in an analysis of the Kansas "no-fault" law. We are
attaching the available data for both AID Insurance Company and its wholly
owned affiliate, AMCO Insurance Company.

We are unable to provide the requested information for several questions as
the data is not carried in our statistical records. Specifically, we were
unable to answer questions 5, 6a, 6b, 6c, 6d, 6e, 6f and 6g. Additionally,
- due to the relatively small volume of automobile insurance written, we cannot,
from our own statistical data, respond to question 2 at this time.

The information relating to the other questions is shown on the attached
exhibit.

We apologize for not meeting the requested date of August 30, 1984. We do
hope the attached will be of value in your study.

Sin I' ely yours,

K. Ne1son'
istant V.P. & Actuary
D Insurance Company (Mutual)

cc: Mr. Ken Hayes
Mr. Dale Foltz
Ms. Dee Ann Bernhard

¥
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'fl. Distribution of policies in force @ 12/31/83 with PIP Coverage by PIP

Limit.

CODE PIP LIMIT AID AMCO
571 Basic PIP 6,089 4033 569 HbBT»
572 Basic PIP w/$2,500 MED. 1,489 /0.0 178 14%.7
573 Basic PIP w/5,000 MED. 2,851 19.1 469 33.0
574 Basic PIP w/7,000 MED. 729 49 0 -
575 Basic PIP w/10,000 MED., $800/mo survivor's Toss 1,214 %.& 0 -
576 Basic PIP w/25,000 MED., $1,000/mo survivor's loss 2,550 17.1 0o -

A1l 14,922 1,216

3. Number and amount of PIP benefit claims paid during 1983.

AID AMCO

CODE* No. CL. AMT. AVE. No. CL. AMT. AVE.

571 218 $136,651 $ 627 20 $18,658 $933

572 6 12,080 2,013 1 61 61

573 41 30,424 742 10 8,467 847

.. 574 : 1 582 582 0 0 0
(575 3 2,039 680 0 0 0
~ ' 576 29 52,544 1,812 0 0 0
All 298 $234,230 $786 31 $27,186 $877

*See coverage definition in Question 1.

4. Number of PIP claims with medical expense by amount of medical expense
during 1983.

AID
MED. EX. 571 972 573 574 575 576 All
0-500 133 2 24 0 2 14 175
501-1000 18 1 5 24
1001-1500 12 5 3 20
1501-1999 9 9
2000-2500 5 1 1 7
2500 & Over 23 3 7 4 37
A1l 200 6 37 0 3 26 272

EXH9/PW/19



AMCO
571 572 513 54 575 56 Al
0-500 8 1 5 14
501-1000 2 3 5
1001~-1500 4 1 5
1501-1999 2 2
2000-2500 0 0
2500 & Over 2 1 3
All 18 1 10 0 0 0 29
NOTE: See question 1 for definition of PIP coverage codes.
6. What are the number of automobile liability (bodily injury) claims filed
against your insureds? 1983 experience shown.
Paid Claims Insured Claims
Company No. AMT. AVE. No. AMT. AVE.
AID 70 $916,026 $13,086 62 $1,052,168 $16,3970
~, AMCO 4 19,699 4,925 10 123,705 12,371
7. Numbervand amount of PIP wage loss benefits paid during 1983.
AID AMCO
CODE No. AMT. AVE. No. AMT. AVE.
571 14 $23,491 $1,678 2 $4,763 $2,382
572 0 0 0 0 0 0
573 1 6,266 6,266 0 0 0
574 0 0 0 0 0 0
575 0 0 0 0 0 0
576 2 355 178 0 0 0
ATl 17 $30,112 $1,771 2 $4,763 $2,382

NOTE: See question 1 for coverage codes.

EXHI9/PW/20



STATE OF KANSAS < g\‘.’, ;

TOPEKA

HOUSE OF
REPRESENTATIVES
July 24, 1984 @CE

Mr, Lee Wright ’ an BCO
Farmers Insurance Company m\sS\O“
6717 W. 63rd Street

Mission, Kansas 66202

Dear Mr, Wright:

As you may know, the 1984 Special Committee' on Judiciary has been

directed to econduct a complete review of the Kansas "no-fault” automobile insurance
act, including the possibility of amending the tort threshold and the minimum required
level of personal injury protection (PIP) benefits. The Committee has already held
hearings on the subject, but has requested that a selected sample of insurance
companies and organizations be surveyed to obtain more specific information on
premiums and claims experience under the present Kansas law. Therefore, on behalf of
the entire Committee, I ask you for assistance in providing as much of the following
information as possible for the most recent year. (If you wish, the information may be
written on this letter in the space provided after each question.)

1-

2.

How many of your insureds have purchased each type of the enhanced
PIP benefit packages, if any, offered by your company?

THhe 76//0(.0)03 PRE pEre@nTAGES LASEL O1 =i éw‘mﬁ 55T /oa/;a s

SECECTEP A7 o9 Do/ J s
FOOL sOOoL G222 272
230 (41 Z) 27 Q?.J%D"’?—g’(;j’és o3 (/S’.é/'%)

If the minimum required PIP benefit package is increased, as follows,
with no change in the tort threshold, how much would the premium for
the PIP coverage increase per six-month period?

PIP Benefits Current 1984 H.B. 2833
Disability (loss of ,

earnings) $650/person/month $1,200/person/month
Survivor's benefit - $650/person/month - $1,200/person/month
Medicsal expense . $2,000/person $5,000/person
Funeral expense $1,000/person $2,500/person
Rehabilitation

expense $2,000/person $5,000/person

Substitute service

expense $12/day/person $22/day/person

We do no+ curren r/ﬁ have the da7s 70 ﬁc/eﬁa{we {‘j

chlcdlare A pio poSED 2a+< 1o r #e,;m;/) rovep /oac.d.f;e,

Showwn abOVE. THere Jipe # 7(%400/9775 DS SO rmlreases aseshoen
Adiesble #TA higher coS S imicar® 7,/’«—/0/0/&’550,0“_‘ i :
MNedienr expense is FAvAra8L< 47525&,// erson” 7 " %
Disapr /v 7 /655 oF EAININGS Js svariabc @7 /&Oéﬁif fh/ AoV T
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3.

5.

6.

-9 -

State the total number and amount of PIP benefit claims paid, by year.
JIVEDICAL UN 71T TOTAL EE BL)TT
>era PHDF 2, §9/,F03

State the number of PIP claims with medical expense benefits, and the
amount of medical expense benefits paid, by category as follows, for
the most recent available year. E

Medical Expense
Benefit . _ « Number of Claims

$0 - $500

$501 - $1,000

$1,001 - $1,500

$1,501 - $1,999

$2,000 - $2,500

$2,500 and over
Total

DO T VAL L E

State the number of claims in which the injured party made no claim in
excess of the PIP benefits.

NOT AVAILAB E

What are the number of automobile liability (bodily injury) claims filed
against your insureds?

= 777 Un 175

a. State the number of such claims where counsel was hired.

/95 ¢ LnrTS

b. State the average cost of investigating, adjusting, and
defending such claims.

SO T 4(/4/@/?546

e. Indieate the average settlement, not including PIP benefits,
in cases that involved medical expenses of:

(1) Over $500 but less than $1,000 .
(2) Over $1,000 but less than $2,000 .
(3) Over $2,000 .

No7 AVAILABLE
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. d. State the average award for nonpecuniary damage when
counsel was not involved.

e. State the average award for nonpecuniary damage when
counsel was involved. ;

nNo—+

Awﬂt%ta

f. What was the average last offer for settlement made before
counsel was hired and the average actual settlement paid?

g. What was the average last offer for settlement made prior
to trial and the average actual settlement paid? )

7. State the number of PIP claims with disability (wage loss) benefits, and
the amount of disability benefits paid, by year.
LG g g P TS PAID 7S/ —
D mouns PoidZe 00,275,

8. Are there any other available claims statistics that you think would be
helpful to the Committee during its deliberations?

PO 7T /-7 TSALS T &

Please mail your responses, by August 30, to the following staff person, who
will eollect and distribute them to the Committee:

Wayne D. Morris
Kansas Legislative Research Department
Room 545-N - Statehouse
Topeka, Kansas 656612-1586
1-296-3i8/

Thank you very much for your assistance.

Sincerely yours,

Ve .
O resentatg Joe Man

N Special Committee on Judiciary



ALLSTATE INSURANCE COMPANY
ALLSTATE PLAZA

NORTHBROOK, ILLINOIS 60062

. JOHN PATRICK.KAVANAGH

ASSOCIATE COUNSEL 312 291-5927

September 10, 1984

Mr. Wayne D. Morris

Kansas Legislative Research Department
Room 545-N, Statehouse

Topeka, KS 66612

Re: Kansas Special Committee on Judiciary
No-Fault Survey

Dear Mr. Morris:

This letter is in response to your letter of July 24, 1984,
addressed to Robert R. Ratch of our State Filings Department,
requesting certain information regarding no-fault insurance. The
answers to the questions, in the form of the attached exhibits,
are matched numerically with the specific questions in your
July 24 letter.

Question 1 - See Exhibit 1
Question 2 - See Exhibit 2
Question 3 - See Exhibit 3
Question 4 - See Exhibit 4
Question 5 - See Exhibit 5
Question 6 - See Exhibit 6
Question 7 - See Exhibit 7

I trust this information is responsive to your request and
will be helpful in your study. Please contact me if you have any

questions.
Very truly yours,
John P. Kavanagh
JPK/gsm
Enclosure

cc: R. W. Pike, M. J. McCabe, M. J. Velotta, M. A. LaMonica,
H. H. Luecke, G. M. Seal, G. J. Van Ryan, R. R. Ratch



Exhibit 1

ALLSTATE INSURANCE COMPANY
VOLUNTARY PRIVATE PASSENGER AUTOMOBILE
KANSAS

1. VAQl: $2,000 Med
85% wage loss to $650/mo. 1 yr.
$2,000 rehabilitation, $12/day replacement services,
$1,000 funeral, $650/mo. survivors benefit

1983 Written Exposures = 43,171
2. VA02: $10,000 Med
85% wage loss to 1,000/mo. 2 yr.
same miscellaneous
1983 Written Exposures = 1,686
3. VA03: $25,000 Med
85% wage loss to 1,500/mo.,. 2 yr.
same miscellaneous

1983 Written Exposures = 11,745

4. Excess Medical.for Va0l

Limit 1983 Written Exposures
$ 500 1,734

1,000 2,803

2,000 11,511

5,000 12,362

Total 1983 Written Exposures for all plans = 56,602

Ref: ks 4 opts
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KANSAS
NO-FAULT PRICING SUPPORT

BENEFIT FUNDING - PRESENT

Distribution of Loss Payments

Type of Py 1981 Py 1982 PY 1983
Loss Payment @ 12/83 g 12/83 g 12/83 Select
Medical 68.6% - 76.9% 79.6% 75%
Wage Loss ' 23.3 17.0 18.4 19
Substitution .
Benefit 0.8 0.3 0.5 1
- Survivor 1.4 2.8 0.8 2
Rehab & Funeral 5.9 3.0 0.7 3

100.0% 100.0% 100.0% 100%

Current Average Semi-Annual Premium -
Fiscal Year Ending 6/84 @ CRL

Personal Injury Protection $ 7.29

Current PIP Rate Split Into Coverage Pieces

Coverage Part : Allocated Premium
Medical $5.46
Wage Loss 1.39
Substitution Benefits .07
Survivor .15
Rehab. & Funeral .22
$§7.29

COSTING OF BENEFIT INCREASES

Summary of Benefit Changes

Medical Expenses Limit - Proposed $5,000
Current $2,000

Wage Loss Limit - Proposed $1,200/month
- Current $650/month

(85% of lost wage - 1 year maximum term)



RANSAS
NO-FAULT PRICING SUPPORT
- (Continued)

COSTING OF BENEFIT INCREASES

Summary of Benefit Changes (Continued)

Substitution Benefits - Proposed $22/day
- Current $12/day
(1 year maximum term) .
Survivor Benefit - Proposed . $1,200/month
- Current $650/month
(1 year maximum term)
Rehabilitation - Proposed $5,000
- Current $2,000
Funeral - Proposed . $2,500

- Current $1,000 '

Medical Benefit Costing

From Auto Loss @ 3/84, Indicated Increase from $2,000
to $5,000 is:

1980 1981 1982
Michigan Data: +56.4 +61.7 +62.2
Pennsylvania Data: +53.4 +58.8 +60.3
Countrywide $5,000 Multiplicative
Medical Limit Factor 2.25
Countrywide $2,000 Multiplicative
"Medical Limit Factor 1.45
Increase: . - 55.2%
Current Medical Part Cost $5.46

Indicated Increase . $3.01



KANSAS .
NO-FAULT PRICING SUPPORT
(Continued)

Wage Benefit Increase Costing

Source: Statistical Abstract of U.S. 1984 Edition,

Money Income of Households (1982)

Percent Increase

Income Bracket . Dist'n .From Benfit Change
$ 0-$ 4,999 9.6% + 0.0%

5,000- 19,999 14.3 +30.0 (estimate)
10,000~ 14,999 13.5 +60.0 (estimate)
15,000~ 19,999 12.2 +84.6
20,000- 24,999 11.4 +84.6
25,000+ 28.1 +84.6

1 100.0% +65.3%
Benefit Level Today 85% of Lost Wage up to $650/month
($7,800/yr)
Proposed Benefit Level: 85% of Lost Wage up to $1,200/month
($14,400/yx)
Current Wage Part Cost - $1.39
Increase +65.3%
Cost of Benefit Increase § .91
Substitution Benefit Costing
Current Limit $§12/day
Proposed Limit $22/day
Increase : +83.3%
Current Substitution Benefit Cost $ .07
Cost of Benefit Increase $ .06
Survivor Benefit Costing
Current Limit $650/month
Proposed Limit $1,200/month
Increase +84.6%
Current Substitution Benefit Cost $ .15
Cost of Benefit Increase $ .13



v KANSAS _
NO-FAULT PRICING SUPPORT
(Continued)

Rehabilitation & Funeral Benefit
Increase Costing Rehabilitation

Funeral Rehabilitation

Current Limit $1,000 $2,000
Proposed Limit $2,500 $5,000
Increase 150% 150% (max)
Selected Increase +150%
Current Rehab. & .

Funeral Part Cost 0.22
Cost of Benefit Increases 0.33

Summary of Increase to Semi-Annual PIP Premium

Dollar " Percent
Current Cost Increase Increase
Medical $ 5.46 $3.01 + 55.2%
Wage Loss 1.39 0.91 + 65.3
Substitution .07 0.06 + 83.3
Survivor .15 . 0.13 + 84.6
Rehab. & Funeral .22 0.33 +150.0
Total $ 7.29 $4.44 + 60.9%

Ref: ks nf exh2



Claim Counts
Paid Dollars

Exhibit #3

YTD

1979 1980 1981 1982 1983 1984
784 686 826 803 726 453
453,000 461,000 674,000 685,000 686,000 510,000



: Exhibit #4
If the intention of Question 4 is to detail medical payments only, we have no
source for this information. The aumber of claims, by size, that have been
provided are composed of total PIP claims, which include both medical and
disability payments. The source for these numbers is the S-4 which includes
only the four most recent years. Due to this fact, the claim counts and
dollars paid will not tie exactly to the data in Question 3.

June 1984 YTD Dec. 1983 YID
# Of # Of
Claims $'s Paid Claims $'s Paid
Medical Expense Benefit

$0 - $500 237 42,213 464 81,523
$501 - $1,000 43 29,086 78 54,423
$1,001 - $1,500 22 26,730 40 48,283
$1,501 - $1,999 12 20,978 23 40,142
$2,000 - $2,500 27 55,265 46 95,736
$2,500 and Over 36 150,265 55 331,866

Total 377 324,537 716 651,973



Exhibit #

Impossible to obtain with any degree of accuracy.
PIP coverage follows family - B.I. coverage
follows the car; thus 2 different insurers
involved.



Exhibit #6
Sub-items a through g. None of this requested
information 1s available. Some could be developed
via a manual file review. No indication what
period should be covered. Need to make a company
decision whether we should incur expense of
conducting a file survey.

N



Exhibit #
1979 1980 1981 1982 1983 1984
Wage Continuation
Claims 618 634 705 704 696 94
440,000 519,000 45,000

Dollars Paid 235,000 303,000 462,000



POSITION MEMORANDUM
OF
THE WESTERN CASUALTY AND SURETY COMPANY
THE WESTERN FiIRE INSURANCE COMPANY
THE WESTERN INDEMNITY COMPANY, INC.
ALL OF

FORT SCOTT, KANSAS

SUBJECT: No—-Fault

BACKGROUND: The "No-Fault" concept at its inception was not
: advocated by the insurance industry. It was
brought about as various studies were concerned
with the amount of the insurance dollar being
retained by the legal system and the delay of
payments to injured people while "legal

liability" was being argued in the courts.

Passage of some type of "No-Fault"™ law uas
enacted by many states because of pressure at
the national level for a "NATIONAL NO-FAULT"™
law that would have placed the insurance
industry regulation at the Federal level rather
than state level. (See Reference No. 1)

CONCEPT: Over-simplified, "No-Fault"™ created, by
statute, first party benefits. In most states
these benefits were coupled with compulsory
insurance requirements. No-Fault prescribed
that your ouwn_ insurance policy would pay
immediately without regard to who was "legally
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THE TRIAL BAR:

CONTINGENT FEES:

liable.™Without considering constitutional
problems, the "trade off"™ involved curtailing
the "right to sue." This "trade off" was the
key to keeping insurance costs as low as
possible. (See Reference No. 2)

The No-Fault concept probably impacted the
plaintiff bar more than anyone. The whole idea
of No-Fault was to make more of the insurance
dollar reach the injured person. Since
contingent legsl fees charged by the plaintiff
bar run from 35-50% of total recovery, No-Fault
perceived that the injured party would receive
70% of the insurance dollar. This same
insurance dollar subject to a contingent fee of
50% results in the injured party receiving 35%
of the insurance dollar.

In order to promote "everyone's access" to the
courts, the law has historically recognized the
"contingent fee" concept. Because some people
could not afford to hire an attorney, they uwere
indeed denied their right of access. There uwas
the injustice of persons escaping legal
responsibility because of the injured parties
economic inability to hire an attorney. Thus,
the contingent fee arrangement. Very simply
this type of contract states "...If I don't
recover damages for you ... I will not charge
you for my services." To compensate the
attorney who, in some cases failed to obtain a
recovery, the law allowed "contingent fees™ to
be whatever was agreeable to the attorney and
to the client. It became acceptable then to
charge 50% of the recovery. Today, a general
fee arrangement is =-- 30% if suit is not
necessary; 35% if suit is necessary; and 50% if
the case must be tried.

In the beginning, the plaintiff attorney had to
contend with insolvent defendants, and
although damages were awarded, they were
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uncollectable. Most Jury awards were very
conservative.

With the advent of compulsory automobile
insurance, there were very few insolvent
defendants, and with statutes raising the
required limits of liabilitv, jury awards began
to go up. With juries now assuming that "there
is insurance,” awards are quite common in the
hundreds of thousand dollars and a verdict in
excess of a million dollars is not uncommon. A
50% contingent fee contract had now become very
lucrative. A recent Wichita case resulted in a
two million dollar fee for one lawsuit!

FIRST PARTY

BENEFITS: The first party benefit, that is for your own
insurance policy to pay you without regard to
"Jegal liability," has always been available on
the market. Not a lot of people purchased it,
therefore, the cost was higher than the same
benefits being purchased on a compulsory basis.
With compulsory insurance, such as "No-Fault”
contemplates, the cost 1is reduced if the
concept really works. The question today is
whether the concept is working. (See Reference

No. 3)

THE TRADE OFF: To find the money to offer the first party
coverage (Personal Injury Protection Coverage
or PIP) without increasing the overall

automobile premium, some device had to be found
to reduce either the number of claims, or the
cost of claims. These two components are the
basis for insurance <cost to increase or
decrease. The "No-Fault"™ concept was supposed
to take a certain number of claims out of the
courts. Since the defense of lawsuits is
nearly as expensive as contingent fees, the
savings resulting from the expectations of not
having to defend as many lawsuits, would pay
the premium for first party benefits for

evervone! Remember —=- in the "legal liability"™
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arena, injured persons did not always win their
lawsuits. Some lost and received nothinga.
No-Fault contemplates every injured person
receives something. Therefore, the trade-off
was to furnish the benefits without increase in
premium to evervone, in exchange for a few who
did not sustain a "serious injury," to give up
their right to sue. (See Reference No. &)

THE FORMULA: No one really knew the exact formula to use; no
one really knew how many lawsuits you would
have to cut out of the system to pay for the PIP
benefits. The most popular formula was to base
the concept on the amount of medical bills
incurred. It seemed logical. The less the
medical bills, the less serious the injury. No
one wanted to take away rights of the person
with a serious injury. The PIP benefits would
reasonably compensate the person with the
"minor injury.” Therefore, most states
(including Kansas) adopted this formula.

THE THRESHOLD: The medical bills became the threshold. Below
this "magic number™ a person could not sue.
Above this "magic number,"™ a person could sue!
However, many states also built in other
thresholds. Kansas, for example, allouws a
lawsuit for a fracture. Thus, a finger that has
a broken bone crosses the threshold;,; even if
medical bills only total $10.00. (See
Reference No. 5)

FAULTY NO-FAULT: The rise in medical costs now makes even a
"minor™ injury exceed the threshold. (See
Reference No. 6) Simple fractures that heal
without any disability, crosses the threshold.
As a result, the no-fault mechanism has broken
down. It is not working. The only present
remedy is rate increase. And, perhaps sharp
increases UNLESS
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WE WANT TO
CORRECT THE FAULT

IN NO-FAULT:

LOW MEDICAL
THRESHOLD HWAS
FAULTY FROM

THE START:

WHAT IS

SERIOUS INJURY:

We must make corrections to meet the
requirements of the original concept. We must
take the NON-SERIOQUS claims out of the
courtroom -- (Not the serious ... but the
non—-serious). (See Reference No. 7)

Remember this --- No-Fault does not take away
ones right to the courts. A person may sue for
any and all damages that No-Fault benefits do
not pays EXCEPT pain and suffering.

Non—-serious claims contemplate minimum pain

and suffering.

Anything new must start someplace, but in
retrospect a monetary threshold was wrong from
the beginning. Using a $500 threshold, as
Kansas adopted, failed to recognize that over
90% of the minor injury claims were settled by
the industry without need of an attorney in the
first place. MWith a fracture a basis of suit
without any medical costs, the target area for
lawsuit reduction was extremely narrou.

With a "target to reach,”™ a monetary threshold
is conducive to "seeking" more medical
treatment than 1is necessary. The more the
doctor charges,; the quicker the target is

reached. The monetary threshold is a

contributing cause to the cost of medical
services to all. And we all pav! (See Reference
Number 8)

I+ should be an injury that is a permanent
injury. Even 1%! An injury that impairs future
life or work ability. If a fracture is serious,
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then a $10,000 monetary threshold is no
restraint to litigation.

Define "serious injury"™ in the law and remove
the monetaryv threshold. (See Reference No. 3 -
"Verbal Threshold”™) Make the system work for
those who need to use it.

The Western has never felt, nor has ever said
"No-Fault"™ would reduce the cost of insurance.
There is still but 70¢ in the insurance dollar
to pass on to recipients of insurance benefits.
No-Fault is simply a way to get more money to
more people, more guickly! That's all. (See
Reference No. 3 & &) :

WHAT IS THE BENEFIT
OF NO-FAULT REFORM

TO THE WESTERN: If the public or any state legislature became
serious and expressed support for the position
of The Western in respect to No-Fault Reform,
vou wWill hear words like -- "Rip-off"™ ...
"Windfall™ ... "Excessive Profits"™ ——- but those
who will take the time to examine the facts ....
understand rates and how they are made ....
will simply know better!

Rates are predicated upon losses. Rates are
also REGULATED. In respect to the automobile
line, we are allowed a 2 1/2% profit margin. To
set our rates today, wWwe are allowed to take
expenses and losses (of the past) and 2 1/2% of
premium earned. MWe have to set rates today for
the losses of tomorrow!

To be candid ... to run an insurance company, We
don't care what the threshold might be ... or
even if there is any threshold. Again, to write
insurance, it makes 1little difference what
system is used ... court system ... no-fault
system ... or any other mechanism the public
wants! We still have to work within the 2 1/2%
profit margin!
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There is no windfall ... nothing for The
Western to gain by recommending an overhaul of
the No-Fault concept ... except ... we are
convinced the No-Fault concept is a better
delivery system.

This is the mandatory benefits the law
requires. These must be updated periodically
for inflationary reasons. Not too many years
ago, if your hospitalization policy provided
$50 per day room benefits you would feel

reasonably protected. Not today! So it is with
the No-Fault benefit package. The lost wage
benefit —— up to $650 per month —-- was not too

bad in 1973. It's not enough today!

The Western is of the opinion the No-Fault
benefit package must be increased. It should
be doubled! (See Reference No. 11)

WE SELL IT: The HWestern sells this increased benefit
package today! In fact a high percentage of our
policyholders have purchased the extra benefit
package.

THEN WHY

MAKE IT FREE: We can't. In order to offer it as higher
mandatory benefits under the No-Fault law, wue
have to receive something back that translates
into -—- "in lieu of premium™ —-— The intended
result of "No-Fault" was to take legal expense
out of the premium dollar in exchange for
higher benefits at no extra cost.
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HOW DO

YOU DO THIS: The No-Fault concept intended the "threshold™
to be a "magic level,™ that had to be reached
before a lawsuit could be filed. It must be
high enough, or sufficient enough, to carve out
the legal system the non—-serious injuries. The
$500 monetary threshold such as used by Kansas,
is simply not sufficient to warrant present
benefits, much lecs higher benefits!

IF YOU DOUBLE
BENEFITS, WHY
NGT JUST DOUBLE

THRESHOLD: Because the monetary threshold has no real
relationship to the cost of benefits. When the
"No-Fault” concept was new, there had to be a
starting point. Using medical expenses as a
barometer to divide serious injuries from
non-serious injuries, it seemed logical. —-= In
retrospect, this concep: was doomed to failure
at the out-set.

The reason was and is .... about 90-95% of
injuries with medical expense of $1,000 or
lower are settled by the "industry" without
need of legal expense. »

One may well have a serious injury =2nd incur
less than $200 in medical cost. One may have
$2,000 in medical bills and not have a serious
injury.

The "threshold” must be deéfined in a way to tzke
not 90% of the non-serious injuries out of the
6500 medical monetary threshold, which are
being settled now without legal costs, but at
least 95% of the. non-serious injuries pout of
the legal system, IRRESPECTIVE OF MEDICA! COSTS
INCURRED!!
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THERE IS SOME
INEQUITY IN ANY

SYSTEM:

WHAT WILL HAPPEN
TO RATES IF THE
FAULT IS REMOVED

FROM NO-FAULT:

—-— The system before "No-Fault™ was not without
some inequity. Some people did not recover
anything from the lawsuit when perhaps they
should have recovered. Some recovered less ...
some more than what would be considered
"reasonable™ by experts.

It is humanly impossible to "define a
threshold"™ that is so perfect it would meet any
and every set of facts. —-- You can, however,
devise one that will reduce inequity to a
minimum, which at the same time guarantees that
evervone receive reasonable compensation for
all damage except the so-called "pain and
suffering” which with serious _injury is real,
and with non—-serious injury is sometimes real,
but many times imagined.

We do not know! WE can say this ... if vou start
from a base of adequate rates, (not excessive
and not inadequate) and:

1 The social climate does not change
2. The legal climate does not change
3. The economic level remain steady

G, The cost of things insurance promises to
pay for does not change ...

Then rates will not change!
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WHAT IF THRESHOLD
IS TOO HIGH OR

TOO LOK: Rates wWill increase or decrease accordingly.
Rates will seek their own level of the
regulated formula regardless of what is done or
not done, based upon the frequency and severity
of claims! It's that simple.

DOES WESTERN SUPPORT
A MONETARY THRESHOLD

OF $5,000: Not reasally. The only reason that so-called
magic figure is used is that many actuaries
feel this is the figure that translates into a
verbal threshold.

WHAT IS VERBAL

THRESHOLD: It is a defined threshold based upon language
not money. A verbal threshold simply defines
what a "serious injury is.” (See Reference No.

10)
WHAT IS THE DRAW-
BACK TO A VERBAL
THRESHOLD: The fear that no matter how carefully the

language is drawn, that it will take a lawsuit
to see if you have the right to bring a lawsuit.
(See Reference No. 10)

WHAT THEN IS
THE POSITION OF

THE WESTERN: Position of The Western:
1 The No-Fault concept is presently
defective. It is not working. (See

Reference No. 9)

2. That while the industry can operate under
any system, the No-Fault mechanism is best
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for the most. It delivers more money from
the insurance dollar to the injured person
faster!

3% That the additional money to finance the
additional benefit level has to be removed
or obtained from the legal system.

4, That the right of a person who is injured
and that injury causes permanent
disability of any nature, must have access
to the courts. Again, any damages not paid
by first party benefits can be recovered
through the courts whether the injury is
serious or not.

Lot That No-Fault does not guarantee the lowest
possible insurance rate, but it does
provide the most for most at the lowest
cost.

6. That to cure the fault in "No-Fault," the
threshold must be meaningful. Meaningful
means remove the target level. Remove
non—-serious or frivolous claims, or
so-called "nuisance” lawsuits and use the
savings for the person who sustains a
serious injury.

= Philosophically, we do not support a
threshold that is monetary only at any
figure. From a practical standpoint, we do
support an "and/or"™ concept with a high
monetary level such as $5,000. "And/or"™
means the monetary level is but one guide.
Other guides must allow the "serious"
injury the right to the courtroom even if
medical incurred is "zero"™ (0), with the
second guideline being a verbal guideline
—— the more seriously injured people do not
have to run up unnecessary medical bills
just to cross the threshold.

8. The Western does support the legal systemn
we have in America. It does have some
inequities, but no one has ever devised a
better system. There is a need for the
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trial lawyer and the defense lawyer to use
their skills for the benefit and the
protection of their clients to maintain an
equal balance of justice. There is nothing
wrong with the system today, EXCEPT THE
COST! This cost is passed on to all of the
insurance buving public. Excessive
verdicts, excessive settlements, excessive
in either quantity or amount is a cost
shared by all of us, even though we are not
a party to the litigation. From a
standpoint of selling more insurance, our
present system produces more premium for
the insurance companies. However, wWe are

insurance buying consumers, too ——- and we
are concerned. We are concerned with the
question --- HOW MUCH PROTECTION CAN WE
AFFORD??

Respectfully submitted,

THE WESTERN CASUALTY & SURETY COMPANY
THE WESTERN FIRE INSURANCE COMPANY
THE WESTERN INDEMNITY COMPANY, INC.

Homer H. Cowan, Jr.%
Vice President

%¥Registered Lobbyist in the State
of Kansas and the State of Missouri
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By E. JOHN CucCCl

Injuries from auto accidents exact a’
tremendous toll on American lives and
American dollars. For years, state
government and insurance companies
have been struggling to find a fair and
efficient way to compensate victims of
auto accidents for economic and non-
economic losses. Good no-fault auto in-
surance has proven to be an equitable
solution to the problem.

In the ten-plus years since no-fault
auto insurance laws were first enacted
in this country. its goals have remained
constant: To pay more people for their
medical costs and lost wages: to pay
them faster and more equitably re-
gardiess of driver negligence; and to re-
duce court congestion and legal costs
associated with auto accident injury
settlements.

In contrast, the present tort system
requires determination of fault in auto
accident settiements. That premise
alone aften causes claims disputes.

But in order to be cost-effective in
guaranteeing protection, a no-fault
system limits payments on non-eco-
nomic losses (pain and suffering) to
make dollars available which can then
be applied to make extensive payment
of medical expenses and lost wages
when necessary. This approach avoids
overcompensating people for minor in-
juries.

HY SOME NO-FAULT LAWS -
JORK AND OTHERS DON'T |

No-fault laws do not deny seriously
injured citizens their right to sue.
Motorists in no-fault states simply
agree to limit suits for non-economic
loss to cases involving losses over a
mandated ceiling ("threshold”). For ex-
ample. in a no-fault state with a $5.-
000 medical threshold, insured drivers
agree not to sue for non-economic
damages unless medical expenses ex-
ceed $5,000. And. when medical bilis
do surpass the threshold. accident vic-

Auto/Personal
Lines Review

tims still have the right to initiate tort
action for losses due to pain and suffer-
ing. In other words, insured driversin a
no-fault state trade uncertain tort re-
covery in less serious accidents for
guaranteed first-party coverage.

In a tort system, disproportionate
claim settlements are often made. In-
surers sometimes pay too much to set-
tle small nuisance claims in order to
avoid more costly litigation. Litigation
expenses that insurers incur defending
their policyholders under liability cover-
age lead to higher premniums for all poli-
cyholders.

Payment for medical treatment prior
to settlement is often delayed by the
tort system. hindering an individual's
financial recovery. Claimants are not

J\ o
N

guaranteed compensation for medical
expenses or loss of income resulting di-
rectly from injuries sustained in an
auto accident. Service replacement
costs are also difficult to recover, and
often when an attorney becomes in-
volved, net settlements are reduced to
cover the attorney fees.

No-fault coverage provides medical
expense, wage-loss. service replace-
ment costs and funeral expenses up to
specified amounts. Claimants are
swiftly and fairly compensated for out-
of-pocket expenses. The system works
because claimants deal with their own
insurers, with levels of protection they
select. There is no need to determine
fault before the bills are paid.

No-fault laws do not, however, per-
mit careless drivers to escape retribu-
tion. Drivers at fault in an accident are
still subject to state traffic laws and
can be sued if they cause loss in excess
.of the state’s tort threshold.

No-fault coverage also offers a meth-
od of handling auto accident claims
with minimal recourse to the courts. it
reduces the need for court action by of-
fering quicker, more satisfactory
claims settlement. The result in many
no-fault states has been a reduction in
the need for attorney representation
to settle disputes. and fewer nuisance
claims contributing to the congestion

Cont'd on Page 72

Cont’'d from Page 4
of already clogged court dockets.

The reduction in litigation has mul-
tiple and long-term advantages. The
immediate result is that a no-fault
state spends less money administering
the settlement of small auto injury
claims in the judicial system. In 1982,
the Institute for Civil Justice, in its
study “Costs of the Civil Justice Sys-
tem,” reported that many court cases
cost the state government more to ad-
minister than is at stake for the liti-
gants.

Insurance companies, too, spend less
money on court costs and attorney

fees as a result of the reduction in liti-
gated claims. The savings for both the
state and insurers ultimately benefits
the consumer as a taxpayer and policy-
holder.

Balanced no-fault legislation is one
factor in a cost-effective auto insur-
ance program for any state. Many un-
controllable factors impact insurance
prices, such as medical and auto repair
costs. Some states. however, have
achieved significant cost controls under
no-fault.

Cost stability occurs more often in
no-fault states that adopt a strong tort
threshold. particularly a verbal thres-

hold. A verbal threshold describes the
type and extent of injury that war-
rants a tort suit for pain and suffering.

For example, a recent study by the
Alliance research department esti-
mates that 1982 injury claims costs in
Florida are 21 percent lower than they
would have been had that state con-
tinued under a tort system. Michigan
and New York have had similar experi-
ences. Injury claims costs in Michigan
are down an estimated 17 percent.
with a six percent estimated decrease
occurring in New York.

While a verbal threshold works best,
a dollar threshold is most effective
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WHY SOME NO-FAULT LAWS WORK,
AND OTHERS DON'T

when it is set at a high amount and
regularly increased relative to state
medical care costs. For example, Alli-
ance researchers estimate that even
states with moderate thresholds.
where medical costs are relatively low,
are spending less in claims costs. Ken-
tucky. with a $1,000 threshold. is es-
timated to be spending 29 percent less
on injury claims than it would have
under tort. In North Dakota, also with

a $1,000 threshold. injury claims Costs ;

are estimated to be 19 percent lower
per year than they would have been
under tort.
. The impact of a given threshold
varies from state to state partly be-
cause of the dramatic differences in
medical care costs. Some states oper-
ating under no-fault law have seen in-

surance rates rise because thresholds |
are so low that no-fault benefits are

merely added to already high tort set-
tlements. Hawaii, for example, has
raised its threshold from $1,500 to
$4,500. Injury claims costs there had
gone up an estimated 37 percent due

to the imbalance between the thres- .

hold and medical care costs.

No-fault auto insurance can help to

stabilize the cost of bodily injury cover-
ages. but success is dependent on the

limits of the tort threshold. Verbal tort .
thresholds provide for immediate pay- .
ment of economic losses and still allow i

recovery for general damages such as
pain and suffering in serious injury
cases. The savings in administrative
costs and litigation expenses under a
verbal threshold allow for payment of
higher benefits to seriously injured per-
sons and eventual savings for the poli-
cyholder.

Florida is more than a good example
of how no-fault can reduce claims
costs. University of Nebraska Law Pro-
fessor Roger C. Henderson used Florida
to demonstrate that no-fault can
achieve its other stated goals as well.

In a 1976 report to a special Con- !

gressional Committee on Motor Vehicle
Accident Reparations, Mr. Henderson
showed that. in Florida, no-fault laws -

reduced the amount of litigation aris-
ing from auto accidents. Florida passed
its original no-fault law in 1971. From
1969 to 1974. Mr. Henderson reported.
personal injury tort litigation had
dropped by as much as 15 percent in
one representative county.

Florida insurers reported a definite '

shift from third-party (liability) claims -

payments to first party (PIP) payments. |

Two companies there said that before

no-fault, third-party claims payments
were 60 percent of total auto claims

and 40 percent were first-party. After |

no-fault the distribution shifted to 80
percent first-party and 20 percent
third-party. indicating that more peo-
ple were handling their own auto injury
claims with less friction or dispute than
under the previous third-party system.

Were those claimants paid faster?

Mr. Henderson's study shcwed that |

first-party claimants received their :

first payments in one-third less time
after the accident than did third-party
claimants under the old tort system.

Mr. Henderson quoted a Florida
closed claim file study to show that no-
fault benefits were allocated more
evenly than tort benefits. The study in-
dicated that more claims were settled
in amounts closer in vaiue to verified
medical losses than under tort law. In
addition. it showed that more serious
injuries (those claims over $2.000)
were receiving larger payments and
there were more frequent payments
pelow $500. This suggests that under
no-fault law serious cases are more
adequately compensated.

Floridians, according to Mr. Hender-
son. found no-fault settlements sim-
pler. Consequently, they hired fewer
attorneys for smaller cases. In 1971,
pefore the no-fault law was enacted,
25 percent of all insurance claims in
Florida were settled without at-

torneys. By 1973. after no-fault had !

peen operative for one-and-a-half
years, that number had grown to 80
percent. )

Mr. Henderson said his findings also
indicated that no-fault generally re-

sults in less expense to the system
while it allows a greater portion of in-

surance premiums to be returned to
victims. The simplicity of the system
also reduces stress on victims as they
pursue their claims. , -

The key to the success of no-fault
auto insurance in Florida and in other
states has been the design of the law.
The Alliance and its member companies
have led attempts to pass effective no-
fault laws and reform poorly designed
rules in state legislatures across the
country.

A poorly designed no-fault law is one
which increases overall claims costs—
and resulting premiums—by setting
the tort threshold so low that no-fault
benefits simply become a “bonus”
payable to anyone who has an auto ac-
cident. In such states. costs increase
because no-fault benefits are being
paid in addition to large tort settle-
ments. Some states (like New Jersey)
not only legisiated low tort thresholds
but added “unlimited” benefits to fur-
ther increase the total claims settle-
ment biil for the state. New Jersey has
recently tried to correct its no-fault
faw.

Experience has proven that the best
no-fault law creates a balance in alloca-
tion of benefits to persons injured in
auto accidents. There are some very
basic provisions necessary to accom-
plish that balance.

Generally. a good no-fault law in-
cludes suitable tort restrictions—with
a verbal threshold—developed accord-
ing to state experience. Benefits must
be reasonable but not excessive while
insurers are allowed to offer higher op-
tional coverage limits. Provisions are
made to offset recovery from other
sources like workers' compensation.
Rates must provide adequate income
which will help insurers to cover claims
costs while premiums remain afford-
able for the state’s drivers.

Following is a more specific outline of

the provisions of a workable no-fault
auto insurance law. It mandates:

@® A verbal threshold that allows
suit when an accident results in death.
serious and permanent disfigurement,
or serious and permanent injury.

@ Insurer must offer reasonable
medical and rehabilitation benefits.

@ Coverage for work loss, service
replacement costs. housekeeping. child
care, survivors' loss. funeral, cremation
and burial expenses.

@ A deadline for collection of bene-
fits and placement of claims. \\

® Against “stacking:” coverage'
from more than one car cannot be ap-.
plied to a single case. ;

@ Anti-fraud provisions. i

® That provisions be made for re-:
parations payments to persons injured
in auto accidents who are not covered
by no-fault (assigned claims plan). ¢

Mr. Cucci is assistant vice president
of the Alliance of American Insurers—
New York office.
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The revised no-fault automobile insurance

* bill passed by the Kansas Legislature still is

far from ideal, but it does represent an im-
provement and Gov. John Carlin would be ill-
advised to veto it. This piece of legislation has
broduced intensive lobbying by two strong in-
terest groups — the insurance companies and
the trial lawyers, but the first concern should
be for the welfare of the individual policyhold-
er. .
The pure concept of no-fault insurance, so

- highly acclaimed a few years back, has never

been truly tried by any of the 25 states, plus
the District of Columbia, which have such

. laws. It requires the policyholder’s insurance

company o pay for his medical expenses —
regardless of who was at fault in the accident
— inreturn for the insured’s forgoing his right
to sue for damages for pain and suffering. The

. objective, of course, was to limit long and
. costly litigation which jammed the courts, de-
Jayed justice and boosted car insurance
" premiwms.

But the legislators, with some advice from

+ the sidelines, found it difficult to deny legal

L aeb v tersemmim oy e

Nearer to No-Fault

compensation as well to those more seriously
hurt, and accordingly prescribed thresholds
of medical care costs above which the right to
sue came into effect. In the Kansas no-fault
law, this level has been $500, ridiculously low
in the light of today’s medical costs.

The 1984 Legislature, after originally con-
sidering a $5,000 figure, finally settled on
$1,500. In exchange, the insurance companies
would be required to cover with no-fault all
medieal costs up to $5,000 a person, instead of
the present $2,000, and increase benefits for
loss of earnings. The insurance companies,
which support the new bil, say the low $500
threshold caused them to pay out more than
$10 mullion in legal fees during 188182, The
trial lawyers, opposing the change, say the
existing law has reduced auto injury lawsuits
in the last 10 years.

It is almost impossible w fix a fair level of
severity above which a crash victim be enti-
tled to sue for pain and suffering. But at least
$1,500 edges closer to the no-fault ideal than
$500. This proposed improvement in the Kan-
sas statute should be signed into law.
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PROPER THRESHOLD FOUND KEY TO GOOD NO-FAULT

If the threshold is right, reduced or
stabilized auto insurance costs will re-
sult in states operating under auto no-
fault plans.

A newly published study by the Alli-
ance of American Insurers suggests
that cost savings generally occur in
those states that have adopted a
strong tort threshold, particularly a
verbal threshold, limiting the right to
sue for damages.

Study'’s findings

The study, “The Cost of No-Fault,”
found that ", . . thresholds of $1,000 or
more, or preferably verbal thresholds,
are more effective than those with
lower values.” However, in states with
weak tort thresholds, costs under no-
fault are likely to be higher than under
the tort system they replaced.

Undertaken to determine if no-fault
plans have had a beneficial impact on

reducing or stabilizing auto insurance
costs for injury-related coverages, the
study examined 18 states which have
operated under a no-fault plan.

The study measured 1982 no-fault
loss costs (pure premiums) against
what the estimated average loss costs
would have been if no-fault had not
been enacted. The state thresholds

were broken into four categories for
comparison purposes: verbal threshold,
threshold $1,000 or more, threshold
less than $1,000, and add-on states.
Add-on states are defined as those

- states in which first-party no-fault

coverages have been added to auto
policies without any restrictions under
tort liability.

An appendix to the study outlines
differences in the coverages the studied
states provide, and differences in the
limitations on the right to sue for gen-
eral damages.

Single copies are available free ¢
charge from the Alliance of American
Insurers, 1501 Woodfield Road, Schaum-

burg, lll. 60195-4980. 7
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No- f__wk insurance could cost Kansan's
betwéen $5Mllion and $12 million annually.
That point could become reality after Gover-
nor John Carlin vetoed House Bill No. 2833 as
passed by the Kansas legislature because it
inereased medical and lost wage benefits to
persons injured in auto accidents to compen-
sate for inflationary increases in medical
and olher cosls since 1973 when the no-fault
law was originally enacted.

The bill would not change the original con-
cepl of
legislalure, but was a badly needed change
tu enable payments to injured persons lo
return o the level originally established. In
1973 it was estimated that $2,000 would cover
98 percent of all medical expenses of persons
injured in aulo accidents.

With the increased costs in medical ex-
penses since 1973 il is idiotic not to increase
the benefit level. The $2,000 which covered v
percent of expenses in 1974 has been reduced
to $840 today in terms of 1973 dollars. This

‘no-faull’ as adopted by the 1973

means the consumer will Liave to purchas:
higher first party benefits than the mw ce
quires if they are to have adequale insur.u
protection.

Il House Bill 2833 would have been altow
lo become law, the increasced benefils wout
have been provided at litte or no cost ard U,
prenmium of those persons who have alreact,
purchased such cover age would have heen
reduced.

The undesirable premium cost s fun i
emphasized by the fact the Governor sipnea
bills which provide liabtlity coverage to
family members; increases the wroagtul
dealh limitation on pain and sutfering clutms
from $25,000 to $100,000; aad, @ bill that will
permit the purchase of limited coverape
against punitive damnages. All of this will
push insurance rates up.

The one bill that would have pushed m
surance rawes down has been vetoed and
three bills that will increase premitums hicve
been signed.

o
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Veio will cost motorists

Once again, Gov. John
Carlin has calered to the
whims of special-interest
groups. This time, it was the
elite group of Kansas (rial
lawyers who benelited.

But in the process, Carlin
has inflicted a disservice on
Kansas motorists by killing a
prudent revision of the state’s
{0-year-old no-fault insur-
ance law. okt
ssgpevording to lnsurance
Commissioner Fletcher Bell,
the veto will mean the loss of
between $9 million and $12
million annually in improved
medical benelits that the bill
would have added for policy-
holders without raising pre-
miums.

The governor’s veto simply
means people will have to
purchase higher first-party
insurance benefits,

The legislators had offered
a trade-off between the
state’s low threshold on
lawsuits and the statutory
limit on no-fault coverage of
medical costs. Il would have
raised {rom $500 to $1,500 the
amount of medical expenses
necessary before a person
¢ould file suit for pain and
suffering, and increased
{rom $2,000 to $5,000 the muedi-

cal benefits coverage.

Bul the Kausas Trio
Lawyers Association, wi.
like to throw their weiph.
around 1n Topeka, haw
opposed a higher thresholc
for lawsuits on the ground.
that it would deny access (o
the courts for too muuy
motorists. That developinent
remains Lo be seen. What the
lawyers {ailed to mention,
they also have a vested
terest to protect. A higher
suit limit would mean fewer
clients and less income for
them. ‘

Carling, however, should not
have given in to the pressure
of pelty selfishness. The gov
ernor has signed three bills
into law that will increase in-
surance rates for Kansans.
‘The one bill that would have
helped offset some of those in-
creases has been vetoed.

It’s no wonder then that
Bell is upset, He has good
reason. Carlin ignored the re
commendations of Bell, the
Legislature and Kansa-
motorists. His velo was (o
please a group of clox.
friends.

As your auto insuriace
rales increase, you have only
Gov. Carlin to thank.
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Your molor car insurance
is poing up, Ileteher Bell, the
Stz{\tc lCoix;nli§:sxum'-'f"'7)lf In-
surance said recently, after
Gov. John Carlin veteed a
bill revising the Kansus no-
fuultipguranice law.
According to Bell, the -
crease in Kansas will be
between $9 million and $12
million annually. What the
bitl did was increase benelits
for those injured in aulo ac-
cidents, allowing for
medical-cost inflation since
the original measure was
passed i 1973,

Under the no-fault concept,
injured parties with medical
costs less that $500 waive the
ripht to suc in return for fii-
mediate payment of niedical
costs, it these days, $500
isi’t much. ‘The proposed bill

A Costly YVelo

would have raised the it
10 $1,500.

Bell’s objection tu the veto :
was sceconded by the Allianee
of American  lunsurers, a
trade group whose members
wrile niore than $46 million
in premiums in Kansas o
year.

That group charped that
Carlin “has capitulated Lo
the will of Kuansas il
lawyers at the expense of ..
consumers.” 10 added that
the revision  would  have
reduced Lvwsuits 1in Kansas
and would help the already
overburdened court systemn
which is a  growing lag
burden for the state.

If only a part of what the
insurancg people say is true,

the Kansas  Legislature
should vote to override the
povernor, |

- I
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lncrease the limits on ansurunco
seem fo be stalemafe in Kansas

Legislature. ‘

lnsurers argued that the stote’s no-foult
automobile insurance law is defective and needs
to be changed. Company spokesmen also ex-
" plained to the the Senate Commercial ond
" Financial Institutions Committee that raising the

limit on those benefits without altering other
* provisions of the law could increase autemobile
insurunce rates.

Cpposition came from spokesmen for two
luwyers’ groups urging the committee to kill the
bill, arguing that sulfering often results from
accidents which cause less thon $1,500 in
medicol expenses, the amount recommended by
the House.

Under no-fault, which took effect in 1974 in
Kansas, an individual injured in an automobile
accident is compensated by his own insurance
company instead of the other driver's insurer—
regardiess of who was at fault in the accident.
The purpose of non-fault is to eliminate injury
Bow>uxt> in oll bue themos sari
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wc.uid increae the medicol expense limit ‘o
$5.000 from the current $2,000, would bring
beunefits into line with current medical costs.
Also, the bill would increase the limitation
borring some lawsuits for pain and suffering.
~ The limitation is des:gned to eliminate wun-
I necessary lawsuits for minor injuries—curreatly
% defined os those with medical expenses of less
Lthan $500. (nsurers contend the current $500
- limit must be increased to keep insurance rates
“trom increasing.
3 We, and most everyone else, would agree
“ that benefits should be kept in line with current
s medical costs, but without raising insurance
}gremwms if raising the limits would make rate
rincreases unnecessary, we would also fovor that
% if some sort of compromise can be struck bet-
: ween the insurers and lawyers.
{ Automobile insurance is mandatory in Kansas,
‘and it's important 1o keep rates reasonable. The
higher the threshold, the less litigation and the

less cost there is. N—

JINIERICRIRIISN T

Eﬂoris by insurance company lobbyists to :
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Carlin vetoes bill
to alter no-fault law

Kansas City Times, 4-17-84

" By Richard Tapscott
‘Ms Kaneas Corespondent
TOBEKA — |gnoring the advice of
the state insurance commissioner,

" Gov. Jghn Carlin on Monday vetoed
" . proposed changes in Kansas' no-{ault

automobile insurance law,
. Mr. Carlin, a Democral, said in a
message to the Legislature that

. there was no evidence the new law
" would have irnproved insurance pro-

tection for Kansas drivers. He also
noted that the bill would have elimi-
nated access to the courts for some
injured Kansans.

Insurance Cornmissloner Fletcher
Bell, however, estimated that the
veto will cost policyholders $9 million
to $12 million annually for higher
benelits that would have been re-
quired by the bill at no added premi-
Mr. Bell, a Republican, sent a let-
ter 1o the governar lust week urging
him to sign the bill, which was de-
signed to curtail automobile injury
lawsuils,

[ strongly believed it was in the
best interests of the insuring public
of the state of Kansas," Mr. Bell said

Monday.

The measure was passed by a slim
margin of voles in the House, so
chances of Lhe Legislature overrid-
ing Mr. Carlin's veto appear slim.

A key provision in the vetoed bil!
would have increased (rom the cur-
renl $500 o $1.500 the amount of
medical expenses a person must in-
cur to sue for compensation {or pain
and suffering.

The 1974 no-fault law, one of 26
state acts of its type in the country,
was intended to eliminate injury law-
suits in all but the inost serious cas-
es, Under no-fault, an Individual is
compensated by his own insurance
company, regardless ol who is al
fault.

The veto, which had been expect.
ed, was immediately attacked by a
Kansas insurance industry trade as-
sociation.

“The failure of the no-faull mea-
sure means the Kansas auto insur-
ance rates most certainly will rise in
the next several years much more
than they would have had the bill be-
come law,” said John Young of

See CARLIN, Page B4, Col. 1

! a. e cssh e

. Carlin vetoes measure proposing revisions in no-fault automobile insurance law

Continued from Page B-]

Hutchinson, president of the Kansis

Association of Property and Casuzl-
ty insurance Cos. Inc.

A spokesman for trial lawyers,

the main opponents of no-fault ra-

- forms, hailed the veto as a service
to Kansas consumers.

"It continues to provide access 0
the courts for injured citizens," sa d
Kathleen Sebelius, executive dires-

tor of the Kansas Trial Lawyers As-
sociation. :

Mr. Carlin complained thatl in-
creasing the lawsuit level from $500
to $1.500 would make Kansas® thres-
hold the fourth-highest in the United
States.

“There is little evidence to indi-
cate that our courts are unduly
burdened with automobile law-
suits,"” Mr. Carlin said.

*'I am refuctant to restrict rights

of all the citizens of this state unless

there is compelling evidence that
the benefits received outweigh any
potential harm."

The governor also cited a 1981 re-
port by Mr. Bell that found no-{ault
insurance working weil in Kansas.

On Monday, Mr. Bell said in an
interview that he thought the cur-
rent $500 threshold needed o be in-
creased to keep pace with inflation
in the last 10 years.

The threshold has not been raised

since the law went into effect, Mr.
Bell said, adding, 'l believe (it is)
inadequate and no longer serves the
purpase for which it was originally
intended."

David Chartrand, a spokesman
for the Kansas Alliance for No-
Fault, blamed the velo on the influ-
ence of trial lawyers.

*We (ecl that the governor was
misled by a single-minded group of
people, namely trial atterneys,” he
said. *who are more interested in

protecting their income than they
were with the welfare of people who
drive cars and buy insurance in this
state.”

Mr. Chartrand said the alliance, a
coalition of most major automobile
insurers in the state, believes the
veto will cause auto insurance
premiums to go up more than they
would have if the measure had be.
come law. He conceded that irsur-

LR T e L L

gree regardless.

Ms. Sebelius, however, said Ux
insurance industry had not present
ed testimony to the Legislature o
exaclly how rates would be affect
ed.

*There was just s lot of talk abou
whatever the Legislature does wil
cause insurance costs to rise,” she
said Monday. *'There's always !
the threat that insurance premi
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Wichita Eagl:2-Beacon

TOPLEKA — Gov. John Carlin vetoed changes in the state's
decade-old no-fault automobile law that would have made it

harder
sufferig

for people hurt in accidents to sue for pain and

The governor also vetoed a bill that would have required

corrections officials to report to legisiative lcaders on the -

operations of two new prerelease

centers for anmotes sbout (o be
releined fron stle custody,
The Democratic governor obe

jected 1o the no-fusit il because
of a provision that woud have re-
stricted who can <ue for damages
o cover paun and sullenng.

“There is hittle evidence to indi-
cate that our courts are unduly
burdened  with  automaobiie  law-
suits,” saud Carhin, 1 am retuctant
to restoet rights of all of the citr
zens of this state unless there is
compeiling  evidence  that  Lhe
benefits outweight any potential
harm.”

THE MEASURE would have in-
creased the medical benefits pro-
vided for in the'law and raised
from $500 ta $1.500 a limitation or
threshold thal controls whether an
injured person can sue for pain
and suflfering.
The limitation generally prohib-

lawsuits for cases in which
medical expenses are less than
£500. [1 does nut prevent a lawuuil
to recover actuai aareimhursed

T
!
'
I
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medical expenses and uliows d
nerson suffering from o bronen
bone to sue for damages [or pain
and suffering even if medical ex-
penses are less than the threshold
amount.

Under no-fault, which took efl-
fect in 1974, an individual injured
in an automobile accident 1s com-
pensated by s own insurance
company instead of the other driv-
ers’ insurer — regardless of who
was al fault in the accident. The
purpose of no-fault is to eliminale
injury fawsuits tn all but the most
serious cases and help lower insur-
ance premiums.

THE CORRECTIONS bill would
have himited to 15 the number of
mintmum  security inmates that

@ VETO. 48, Cotl 4

l Corrections Bull Also Axed

No-Fault Law Changes Vet(}@d’

® VETO, From 18

could be keplt at the prerclease
centers in Winfield and Topeka as
maintenence and supporl warkers.

However, Carlin objected to uih-
er provisions that would huve re-

¢ quired the Department of Correc:

tens to cevelop a plan (o eperate
the prerelease centers cnd submit
it to i, the atiorney penergl,
president of the Senate snd speak-
er of the House before the instity-
tions open this summer.

Moreover, those elected offi-
cials could require the Corrections
Depariment to file a report al any
time on operations of the institu-
tions and any information on indi-
vidual itnmates housed in the cen-
ters.

Carlin criticized the proposal,
saying the reporling requirements
could be imposed “at the whim of
individuals outside the exccutive
branch of government.”

“Most  reporting requirements

- ure periodic, set as to time, and

advisory in nature,” said Carlin,
“These requirements are continu-
ous, sporadic and on-demand. |
find this intrusion to be unwar-
ranted.”

THE PRERELEASE programs
will be non-violent, minimum-cus-

tody inmates who are necaring
their pazrole eligiblity date, and
are o help prepare prisoners for
their return o society.

Bestdes  the  revised  lawsuit
threshold, the no-fautt bill would
have increased medical benefits.
Maximum payments for medical
exounses, for example, would
nave gone from $2,000 to $5,000
under the bill. Payments for loss
ol earnings would have gone from
a maximum of $7.400 to $14,000 a
vear.

The insurance industry pushed
the bill this session, saying Kansas'
ro-fault system was no longer
working because nflation had
made its provisions outdated. In-
dustrvy representatives predicted
sharp rate increases unless the 10-
year-old law was revamped.

The most vocal opponent was
the Kansas Trial Lawvers Associ-
ation, which argued that an in-
jured person’s right to sue would
be severely restricted by tripling
the lawsuit threshold.

JOHN YOUNG of Hutchinson,
president of the Kansas Associ-
ation of Property and Casualty In-
surance Companies, said Monday's
veto made auto insurance policy-
holders “the losers.”

“The failure of the no-fault mea-

sure means that Kansas aulo in-
surance rates most certainly will
rise in the next several vears,
much more than they would have
had the bill become law,” Young
said in a stalement.

“Unfortunately, the measu;
was attacked by a powerful single-
interest lobby of trial altorneys.
They were concerned not with
providing extra benefits (o injured
persens, but only with tearing
down a system Lhat aftempts to
reduce insurance cos!s by reduc-
ing unnecessary litigation.”

Kathleen Sebelius, lobbyist for
the trial lawyers, said the group
was pleased with the veto.

"We've maintained al! along
there was no justification to raise
the threshold. All it would do is
bar injured citizens from court.
It's a good move for consumers of
the state ... "

The Legislature could override
Carlin's veto, bul that would re-
quire a two-thirds majority in each
chamber, That is unlikely with the
no-fault bill because it passed the
House with only 63 votes. [t takes
84 votes in the House and 27 in the
Senate for an override. :

The Associated Press and staff
writer Terry Wooten contributed
to this story.



By ROGER MYERS

'Capital-Journal Statehouse writer

Gov. John Carlin on Monday vetoed a
bill that would have tripled the amount
of medical expenses that victims of au-
tomobile accidents would need in order

to file lawsuits to collect damages for

pain and suffering.

~ Carlin vetoed the sc-called ‘no-
fault’” bill because, ‘I am reluctant to

restrict the rights of all the citizens of

this state unless there is compelling

evidence that the benefits received out-

weigh any potential harm.

“There is little evidence to indicate
that our courts are unduly burdened
with automobile lawsuits.

‘There is no demonstration that the
bill would enhance the protection for
Kansas drivers.””

Carlin's veto of the no-fault bill was
viewed as a victory for Kansas trial
lawyers and a  defeat for insurance
companies.

Rep. Rex Hoy, R- Faxrway, chairman

of the House Insurance Commitee
which had recommended the bill, said,
“People’s vehicle insurance rates in
Kansas are going to go up.

*The no-fault insurance law hasn't
beep changed since it was passed in
either 1972 or 1974

Hoy said he personally will not at-
tempt to override Carlin’s veto of the
no-fault bill, and added he doubts
whether any other House member will
make the move.

The bill, which ongm&ted in the
House, paased that chamber by a slen-
der margin and a two-thirds majority
vote is needed to overturn a governor's
veto.

Kathleen Sebelius, executive director
of the Kansas Trial Lawyers Associa-
tion, said, “We're really pleased he ve-
toed the bill.

“It's been the contention of the Kan-
sas Bar Association and the Trial Law-
yers that there's absolutely no evidence
the law needed to be changed.

*“There's been a decline in automo-
bile cases in Kansas, and has been ever
since no-fault was passed.

‘“We believe raising the threshold of

“We believe raising the
threshold of medical
expenses needed to
suefoxpawmandsufﬂy-
ing would harm all the
citizens of the state.

—Kathleen Sebelius, executive

director
Kansas Trial tawyers Association
TR
medical expenses needed to sue for
pain and suffering would harm all the
citizens of the state.

*“The present system is working, so°

why change it?"’

The no-fault bill would have in-
creased from $500 to $1,500 the amount
of medical expenses which must be in-
curred before an injured party could
sue for pain and suffering.

That was the most controversial as-

pect of the bill, and was Carlin’s princi-

pal cbjection to the legislation.

The governor said in his veto mes-
sage, ‘T support the concept of no-fault
insurance as a mechanism which pro-
tects the citizens of Kansas by requir-
ing the purchase of insurance, and pro-
vides a mechanism outside the court
system for prompt and adequate com-
pensation for mminor injuries.

““The current system also provides
an avenue for those persons who have
suffered more serious damages to seek
redress through the court system."”

The governor said he did not object to

s no-faultbill
itrequirements

- Topeka
Capital-
Journal
4-17-84

other provisions in the bill which raised
the minimum benefits for such items
as loss of earnings, survivors’ benefits,
funeral expenses, rehabilitation ex-
penses and expenses for hiring substi-

tutes to provide services to accident-

victims and their families.

But, he added, “‘using an increase in
the threshold to finance those benefits
seems unduly harsh to m)ured Kansas
citizens.

“*Most drivers currently choose to
purchase insurance benefits which ex-

., ceed the mandatory minimum, and

since the package is available for only a
few dollars a year, it unfairly penalizes
all the citizens in Kansas to raise the
‘threshold to fund these additional bene-
fits.”’

The governor also vetoed a bill which
would have required corrections offi-

cials to keep state officials and legisla--

tive leaders abreast of inmates who
will be sent to the two new pre-release
centers approved by the 1984 Legisla-
ture.

The governor recommended and the
Legislature passed legislation estab-
lishing pre-release centers in unusued
‘buildings on the grounds of Winfield
and Topeka state hospitals.

The bill Carlin vetoed would have re-
quired corrections officials to file re-

ports on pre-release inmates with the

governor, attorney general, president
of the Senate and speaker of the House.
The measure had been sough{ prima-

rily by Attorney General Robert Ste- -

.phan, a Republican.

Carlin said in vetoing the bill that it
would create ‘‘a continuous reporting
requirement by the secretary (of cor-
rections) at the whim of individuals
outside the executive branch of govern-
ment.

T find this intrusion to be unwar-
ranted.”



Why does
it work?

6 jownal of American Insurancs/Numbsr 3, 1983

Properly used, good
no-fault aulo insurance
admirably serves the
purpose for which it
was created

juries from auto accidents exact a
Il iremendous tofl on American lives
and American Jdollass. For years, state
government and insurance companics
have been struggling to find a fair and
efficient way to compensate vicums of
auto accidents for econoniic and non-
economic losses. Good nu-fault auto
insurance has provean to be an equit-
able solution to the problem.

In the wea-plus years since no-tault
aulo insurance laws were first enacted
in this country, its goals have remained
constant. To pay more people for their
medical costs and lust wages; 1o pay
them faster and more equitably re-
gardless of driver negligence; and o
reduce court congestion and legal
costs associated with autu accident
injury scttlements.

In contrast, the present fort system
requires determination of fault in auto
accident settlements. That premise
alone often causes claims disputes,

Under tort law, you the puolicy-
holder purchase third-party Luubility
insurance to protect yoursclf against
lawsuit if you are negligent and cause
injuries to persons in another car

Under no-fault law, you buy Per-
sonal Injury Protection (PIP) which
provides lirst-party coverage for medi-
cal expenses, wage-loss, rehabilita-
tion, scrvice replacement cosis (for
example, housckeeping and child care
expenscs) and funeral expenses for
yourself, your family and other uccu-
pants of your car. S0, no matier who is
at fault in an accident, individuals
your car who suffer injury will be
quichly compensated for their medi-
cal expenses and othes economic
losses up 1o limits you chovse when
you purchuse PI aulo Ccoverage. Bay-
ments for medical (reatinent can begin
without dclay.

No-tault insurunce gudranlees Cov-
erage whether you are hit by an unin-
sured motorist of are yourself at fault
in an accident. Under tort law, if the
driver who hits you has no insurance
and 00 asscis, you Can feCover



nothing. Under no-fault law, you pro-
tect yourself against losses incurred in
auto accidents.

In order to be cost-¢ifective in guar-
anteeing protection, a no-fault sysiem
limits payments on non-¢Cconomic
losses (pain and suffering) to make
dollars availsble which can thea be
applied 1o make extensive puyment of
medical expenses and lost wages
when necessary. This approach avoids
overcompensating people for minor
injuries.

No-fault laws do not deny segiously
injured citizens their right 1o sue.
Motorists in no-fault states simply
apree to lmit suits {or non-cconomic
foss to cases involving losses over a
mandated ceiling (“threshold™). For
example, in 3 no-fault state with a
$5,000 medical threshold, insured
drivers agree not to sue for non-
econumic damages unless medical ex-
penses exceed §5,000. And, when
medical bills do surpass the threshold,
accident victims still have the right to
inltlate tort action fur losses due (o
pamn and suffering. In other words, in-
sured drivers in 2 no-fault state trade
uncertain tort recovery in less serious
accldents fur guaranteed ficst-party
COverage.

In a tort systemn, disproportionate
claim setdements are often made. In-
surers sometimes pay too much to set-
tle small, nuisance cluims in order to
avoid more costly litigation. Litigation
expenses thut insurers incur defend-
ing their policyholders under lubility
coverage lead 1o higher premiwns for
all policyholders.

Payment for medical treatment
prior o settlement is often delayed by
the tort system, hindering an indi-
vidual's financial recovery. Clabmants
are not guaranteed compensation for
micdical expenses or luss of income
resulting directly from injuries sus-
tained in an auto accident. Service
replacement Ccosts are also ditheult to
recover, and ofwen when an attorney
becomes involved, net seitlements are

The key to the success of no-fault auto
insurance in Florida and in other states
has been the design of the law. The
Alliance and its member companics have
led attempts to pass effective no-fault
laws and reform poorly designed rules
in state legislatures across the country.

A poorly designed no-fault law is one
which increases overall claims costs —
and resulting premiums — by scetling
the tort theeshold so low that no-fault
benehts simply become a “bonus™ pay-
able (o anyone who hus an auto accident.
In such states, costs increase because
no-fault benefits are being paid in
addition to hurge tort settiements. Sonie
states (like New Jersey ) not only legis-
luted low tort thresholds but added
“unlimited” benetits to further increase
the total claims setlement bill for the
state. New Jersey has recently tried (o
correct its no-lault faw.

Expericnce has proven that the best
no-faelt iw creates a balance in alfoca-
tion of benefits to persons injured in
auto accidents. There are some very
busic provisions necessary to accomplish
that bulance.

Generally, a good no-fault law includes
suitable tort cestrictions — with a verbal
threshold — developed according to
state experience. Beaehits must be rea-

at Is a “Good” No-Fault Law?

YRS

sonable but not excessive while insurers
are allowed 10 offer higher optional
coverage limits. Provisions are made (o
offsct recovery from other sourcees like
workers’ compensation. Rates must pro-
vide adequate income which will help
insurers to cover claims costs while
premiums remain affordable for the
state’s drivers. v

Following is 4 more specitic vuthine of
the provisions of a wurkable no-fault aute
insurance fuw. §t mandates:

e A verbal threshold that allows suit
when an accident results in death,
scrious and permanent dishgurement, of
serious and permanent injury.

e Insurer must offer reasonable medi-
¢l and rehabilitation benehis,

e Coveruge for work loss, service
replacement costs, housckeeping, child
care, survivors' loss, funeral, cremation
and bural expenses.

e A deadling tor collection of benehts
and placement of claims.

o Apainst “stacking” coverage from
more than one car cunnot be applicd 1o 2
single case.

e Anti-fraud provisions.

s That provisions be mude for repara-
tions payments (0 persons injured in auto
accidents who are not covered by no-

Gault (assigned claims plan)

reduced to cover the attorney fees.,
No-fault coverage provides medical
expense, wape-luss, scrvice replace-
ment costs and funerad expenses up Lo
specified amounts. Claimants are
swiftly and fairly compensated for out-
of-pucket cxpenses. The system works
because clainants dead with their own
insurers, with levels of protection they
sclect. There is no need 1o determine
fault before the bills are paid.
No-fault laws do not, however, per-

mit carcless drivers (o escape retribu-
tion. Drivers at tault in an accident are
still subject 1o state trafiic laws and can
be sued if they cause foss in excess of
the state’s wrt direshold.

No-fault coverage also offers a
method of handling auto accident
claims with minimal recourse o the
courts. It reduces the need for court
acuon by oficring quicker, more salis-
factory clums scolement. The result
in many no-fault states has been a
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Benefits of No-Fault Auto Insurance

reduction in the need for attorney
representalion o settle disputes, and
fewer nuisance claims contributing to
the congestion of already clogged
court dockets.

The reduction in litigation has mul-
tiple and fong-term advantages. The
immediate result is that a no-fault state
spends less money administering the
seutlement of small auto injury claims
in the judicial system. In 1982, the
Institute for Civil Justice, in its study
“Costs of the Civil Justice System,”
reported that many court cases cost
the state government niore to adminis-
ter than s at stake for the Hulgams.

insurance companies, 0o, spend
less money on court €osts and attor-
ney fecs as 2 result of the reduction in
litigated claims. The savings for both
the state and insurers ultimately bene-
fits the consumer as a taxpayer and
policyholder.

Balanced no-fault legislation is one
factor in a cost-effective auty insur-
ance program for any state. Many un-
controllable factors Impact insurance
prices, such as medical and auto repair
cosis. Some states, however, have
achicved significant cost controls
under no-fault.

Cost stability occurs more often in
no-fault states that adupt a sirony Lort
threshold, particularly a verbal thresh-
old. A verbal threshold describes the
type and extent of injury that warrants
a tort suit for pain and suffering

For example, a recent Alliance
Rescarch Deparument study estimates
that 1982 injury claims costs in Florida
are 21 percent lower than they would
have been had that state continued
under a tort system. Michigan and
New York have had similar experi-
ences. Injury claims costs in Michigan
are down an estimated 17 percent,
with a six percent estimated decrease
eccurring in New York

While a verbal threshold works
best, 2 dollur threshold is most efice
tive when it is set at a high wmount and
regularly increased relative 1o state

8 Journal of American InswrancsiNumbsr 4 1983

Figure 1. Relative Change In Injury Coverage Costs Under No-Fault

Auto Insurance

Yoar No-Fault

Relative Change

Threshold at o bovjury

Ettective Time of Study Coverage Cosls’™
VYerbal Threshold
Florida 1972 Verbal® -21%
Michigan 1974 Verbal -17%
New York 1874 Verbal® - 6%
Threshold $1,000 or mors
Minnasota 1975 $4,000° - 2%
Hawaii 1974 $1.500 +37%
Kentucky 1875 $1.000 - 29%
Nortn Dakola 1976 $1.000 T19%
Threshold Lees than $1,000
Pennsylvania 1975 $ 750 +53%
Colorado 1974 $ 500 +15%
Georgia 1975 $ 500 +15%
Kansas 1974 $ 500 - 9%
Massachuseils 1971 $ 500 -33%
Utah 1974 $ 500 - 13%
Connacticut 1973 $ 400 +14%
New Jersay 1973 $ 200 +65%

*The verbal threshad 1n Flonda became stiectve 1n 1976. The verbal threshold 1n New Yok Deceme
sHactive 1 1978. Pnor 1o 1978, Minnesutas thresnold was $2,000.

**The tatest year of no-faull expenance (1982) measursd against whal the esumated average 0ee cosls

would have been i no-fault hed not been snaced.

Source “The Cost of d Faul,” Anance Rossarch Dapariment. 1883 Suice Hus 10s0alCh wat COMplslod tAugusd 18, HER
Mowal HICIEASEH 1S MHEanud 10 $4.500 anNG (Buni0ns A8 LaING Conuidedd i Mo Joissy and Pusiisyivand

medical care costs. For example,
Alliance rescarchers estimate that
even states with moderate thresholds,
where medical costs are relatively ow,
are spending less in claims COSts.
Kentucky, with 2 $1,000 threshold, is
estimuted to be speading 29 pereent
less on injury chums than it would
have under tost. In North Dakota, also
with 2 §1,000 threshold, injury clums
costs are estimated to be 1Y pereent
lower per year than they would have
been under tort.

The impact of a given threshold var-
ics from state to state purtly because of

the dramatic differences in medical
care cosis. Some states operaling
under no-fauls law have scen insuf-
ance rates rise because thresholds are
oo low that no-fault benents are merely
added to already high tort setilements.
Hawail, for example, has raised iis
threshold trom $1,500 to 84,500 In-
jury claims costs there had gone up an
estimated 37 percent duc to the imbat-
ance between the threshold and medi-
cul care costs.

No-fault auto insurance can help to
stabilize the cost of bodily injury Cov-
erages, but success is dependent on



Flgure 2. What The insurance Consumer Gete

TORY NO-FAULT
A. Right to sue no maller how small A. Right (o sue:
the claim < for uncompensated economic

e for economic losses
s for non-sconomic losses (pain
& suffenng)

losses

e for non-economic loss (pain
& sulfering) when injuries are
serious and permanent or
meadical sxpenses sxceed a
dollar ceiting (“threshold”)

B. Payment for medical expenses and
pon-economic damages when total
logses are ascertained (somelimes
monine of years after injury) i the
other dnver ls at laull
o gwards are often reduced by the
plainuft's percent of faull

e If policyholder is st fault, coverage
is not avattable for loss of income,
loss of services or funeral
expenses

s madical expenses are severely
limited when policyholder is at faull

B. Guaranized and immediate
payment of medical expenses
regardiess ol who is al faull
= coverage generally available

{or loss of incomae, loss of
gervices, and funeral expenses

C. lLarge number of minor suits
clogging court dockels

C. Raduced number of cases on
court dockels

D. High percentage of settlement
dollass go 10 sllorneys

D. More seltiement monies paid
directly 10 Injured parties

with both no-fault and tort law, policyholders are advised to purchase liabibity,
uninsured motorist and underinsured molonst coverages.

the linits of the tort threshold. Verbal
tort thresholds provide for immedtsate
payment of economic losses and still
Alow recovery for general damages
such as pain and suffering in serious
injury cases. The savings in admin-
istrative costs and litigation expenses
under 3 verbal threshotd allow for pay-
ment of higher benetits to scrivusly
injured persons and eventual savings
for the policyholder.

The Florida experience

Florida is more than 2 good exampie
uf how no-fault can reduce claims

costs. University of Nebraska Law
Protessor Roger C. Henderson uses
Florida 1o demonstate that no-fault can
achicve its other stated goals as well.

In a 1976 report o a special Con-
gressional Committee oo Motor Vehi-
cle Accident Reparations, Henderson
showed that, in Florida, no-fuult laws
reduced the amount of litigation
arising from auto accidents. Florida
passed its original ao-fault law in 1971
From 1969 to 1974, Henderson re-
ported, personad injury tort Litigation
had dropped by as much as 15 pereent
in one representative county.

Florida insurers reported & dptisnte
shift trom third-party (liability ) claims
payments (o first-parly (PP pay-
meats. Two companies there said that
betore no-fault, thurd-party claims pay-
ments were 60 pereent of ot auto
claims and 40 pereent weee frsi-party.
After no-fuult the distribution shified
to B0 percent first-party and 20 pet-
cent third-party, indicating that more
people were handling their gwn auto
injury claims with less frictign or dis-
pute than under the previous third-
party systcim.

Were those clalnants pald fuster?
Henderson's study showed that Brst-
party clalmants received thelr first
payments in onc-thied less tme after
the accident than did third-party
claimants under the old torg systent.

Henderson quoted a Florida closed
claim file study to show that no-fault
benefits were atlocaled more evenly
than wort benchits, The study indicated
that more claims were scitled in
amouants closer in value to veritied
medical losses than under tori law. In
addition, it showed that more scrious
Injurics (those clalms over §2.000)
were receiving lurger payments and
there were more {requent payments
below $500. This suggests that undes
no-fault law scrious cases are mofe
adequately compensated.

Moridians, according (o Henderson,
found no-fault settlements simpler.
Conscquently, they hired fewer attor-
ncys for smaller cases. in 1971, belore
the no-fault law was caacted, 25 per
cent of wlb insurance claims in Flonda
were settded without asorneys. By
1973, after no-fault had been operative
for one-and-a-half years, that nunmber
had grown 1o 80 percent.

Henderson said his findings also
indicated that no-fault gencrally
results in less exponse (o Uie system
while it allows a greaer portion of
insurance prentivs 1o be returned o
victims. The sumplicity of the systein
also reduces siress on viciims as they
pussue therr claims. &
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KANSAS NO-FAULT AUTO INSURANCE FACTS

-=- No-Fault Law Citation: KSaA 40-3103

Passed in 1973, became effective 1974

Terminology

-- No-Fault

The policyholder's insurance company pays
certain benefits for injuries suffered in an
accident -- regardless of fault. These benefits are
the "no fault” part of your policy. No-fault
does not include the physical coverage on the vehicle.

-- Personal Injury Protection (P.I.P.)
This term collectively refers to the no-fault
benefits noted above.

These benefits include rembursement for lost wages,
disability, medical expenses, rehabilitation services,
death benefits, etc.

-- Lawsuit threshold (or tort threshold)

Fundamental component of a no-fault law.

The threshold is the dividing line between what
a given state defines as major injuries and
less-seriocus injuries.

-- Kansas lawsuit threshold

The Kansas law states that a person who suffers
certain, described serious injuries or incurs

medical bills of $500 or more has crossed the threshold
and has no restrictions on filing lawsuits

Restrictions only concern suits for non-pecuniary
damages (i.e., pain, suffering, etc.) Injured persons
have no restrictions on suits for actual, out-of-pocket
losses.




REFERENCE NO.

“NO-FAULT” AUTOMOBILE INSURANGE

A major change in the biggest single line of property and casualty
insurance—automobile insurance—has been in the making sinee the
carly 1970s. Widespread dissatisfaction with the operation of the tradi-
tional tort liability system, under which recoveries by accident victims of
their losses are ofien dependent upon proving who causcd the accident,
has led to the adoption of *“first-party’’ laws by about hall the states and
consideration of similar action by most of the other states.

A number of staics have cnacted laws mandating the purchase of
auto liability insurance and a form of “po-fault’” insurmnce which per-
mits accident victims to recover such financial losses as medical and
hospital expenses and lost income from their own insurance companies.
Most of those states also have some restrictions on the right to suc.
Several other state laws make optional the purchase of st party”’
coverages up to specified minimum limits.

A new ‘‘no-fault’’ law in the District of Columbia, effective in
October 1983, originally had been scheduled to become operative in
September 1982.

Among the states which have adopted forms of “no-faul’’ aute in-
surance, the major variations involve: dollar limits on medical and
hospital expenses (unlimited in some statcs), funeral and burial cx-
penses, lost income and the amount to be paid a person hived (o perform
essential services that an injurcd non-income producer is unable to per-
form; also, conditions governing the right to sue which usually include
death, scrious injury and a point at which medical expenses reach a
stipulated amount.

Jurisdictions which have forms of “ipsteparty’” auto insuranee and
the dates on which the laws originally became cffective, follow.

Compulsory first-party/liability insurance; some restrictions on lawsuils

Colorado, April 1, 1874 Kansas, January 1, 1974 Mew Jersey, Januaty 1, 1873
Conngclicul, January 1, 1973 Kentucky, July 1, 1975 New York, February 1, 1974
District of Columbia, Octobsr 1. 1983 Massachusets, January 1. 1971 North Dakota, January 1. 1976
Georgia, March 1, 1975 Michigan, October 1, 1873 Pennsylvania, July 18, 1975
Hawail, September l,‘_!974 Minnesota. January 1. 1975 Utah, January 1, 1974
Compulsery first-party, oplional liability insurance; some resirictions on lawsuils
Florida, January 1, 1872 Puerto Rico, 1970

Compulsory first-party and liabilily insurance; no restriclions on lawsuils
Delaware, January 1, 1972 Maryland, January 1, 1973 Oregon, January 1, 1972

Compulsery labiity, optional first-parly insurance; no restriclions on lawsuils

South Carelina, Oclober 1, 1974 toxas, Jusg 17, 1981

Insurance not compulsery; first-party benefils optional, no restrictions on lawsuits

Arkansas, July 1, 1974 South Dakota, January 1. 1972 Visginia, Jansiary 1. 1972
New Hampshire, Qctober 1, 1971

Sourcs:
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No-Fault Insurance—The Concept

Reacting to the Increasing problems In the exsting legal
system, legislatures In a number of states debated
whether the no-fault concept (which in a somewhat
different form had been operative for workers’ compen-
safion insurance for many years) could be successfully
applied to automobile insurance. The writings of re-
searchers were widely read by lawmakers, insurance
industry leaders, the legal profession, and others.

The theory of no-fault is quite simple. Basically, the
alm was to reduce the number of automoblle accident
cases in the tort-iability system. The dollar savings
resulting from this reduction in tort litigation (and the
costs associated with it—including attomey’s fees), would
be accumulated and used to pay the new and generous
first party no-fault benefits designed to compensate
victims for essentially all of their actual economic loss. It
was believed that If the ‘non-serious cases could be
removed from the tort system, through the use of what
has come to be known as a “threshold,” the substantial
overpayment of such claims settled pursuant to the
nuisance theory (settlentent was less expensive than
defense in court) would be eliminated. This doilar savings
would more than make up for the new costs of the
required no-fault payments. Simply stated, the intended
vesult of no-fault was to compensate most, If not all,
accident victims for their economic loss, while allowing
those who were seriously injured to pursue a cause of
action in tort to receive compensation for pain and
suffering—all this without having to raise rates.

ndbook for Reporters,
1979, pp. 22127,

REFERENCE NO. 2

No-Fault Auto Insurance—its Many Verleties

On January 1, 1971, Massachusetts becarme the first U.S.
state to enact an auto no-fault law. In the next five years
24 other states enacted some form of auto no-fault
Insurance legislation. However, of the total of 25 states,
the laws of only 17 states Included “threshold” limitations
on the right to recover “general damages.” The other
eight states legislated only that Personal Injury Protection
coverage (commonly called PIP) be required or at least
be made available to protect a policyholder for actually
Incurred expenses up to specific per-person dollar limits.
Three states included provisions in their laws for auto
property damage no-fault. Later Florida and Massachu-
setts rescinded those provisions, with only Michigan
retaining this feature as of the time of this writing.

The laws of many of the no-fault states were soon
challenged in the courts, with various interest groups
contending that the limitations on the right to claim and
sue if necessary for “‘general damages” was a deprivation
of a constitutional right. In general, the state supreme
couns upheld the constitutionality of the no-fault laws.
The exception was lllinois, where the law was struck
down in 1972, largely on technical grounds.

In spite of the fact that about half of the states in the
U.S. passed auto no-fault legislation in the relatively short
span of a half-decade, many differences ewist between
the various state laws. Often the differences are the result
of what individual legislatures regarded to be the local
needs of their own states.

For example, the scope of the Personal Injury Pro-
tection coverage varies widely with some states requiring
only a few thousand dollars of first party no-fault
coverage, while other states such as Michigan, New
Jersey and Pennsylvania require unlimited medical ex-
pense coverage and several thousands of dollars of
coverage for wage losses and other expenses. The tort
thresholds (used to remove cases from the tort system) .
also differ greatly between states.



he results of three newly-released
udies on auto injuries confirm that the

no-fauli has not yel been perfected and a

o-fault system has some benefits, but .

neec exists for continued experimenta-

T Various g

tion wsth no-tau t auonsu ‘

the All- Industry Research Advisory
Committee (AIRAC), include a Closed
Claim Study of more than 60,000 auto
injury claims - countrywide, a study of
large-loss injury cases (over 100,000)
arising under the unlimited medical
coverages now available in Michigan,
New Jersey and Pennsylvania and an
independent Consumer Panei Study
based on the auto accident experience
of 1,849 U.S. families.

The three studies provide data on the
kind of auto injuries now occurring, the
amounts of economic loss being gen-
erated by auto crashes, and the pay-
ments being received by injured persons
from various sources. They also provide

~adata base for studying the operation of
the tort liability system and the change
wrought by passage of no-fault laws.

ajor findings of the .
losed Claim Study

Data from the Closed Claim Study indi-
cale that no-fault laws enacted in 16
states have broughtabout majorchanges
in the way auto accident victims are paid
for their injuries.

The 'study shows that 77 percent of all
auto injury claims were paid on a no-
fault basis in those 16 states, compared
with 34 percent of claims in states that
remained under traditional tort liability
laws. The no-fault coverages (primarily
medical paymenls coverage in tort
states and personal injury protection
coverage in no-fault states) accounted
for 35 percent of the lotal doilars of
payment in no-fault staies’ ¢ompared
with only 10 percent in lhe tort states.

File reviewer§ompléling the survey
forms in no-fault states were asked to
judge whether persons receiving Per-

the no-fault system has
some benefits, but no-fault
has not yet been perfected. . .”

sonal injury Protection (PIP) payments
vould be eligible to file a liability claim
as well, both under the current no-fault
laws and under the previous tort sysiems
in those states. Their answers indicaled

_+A Statistical Look at

that about 8% percent of PIP claimants
would have been eligible for filing an
additional ligbility claim under a tradi-
tional tort system, but that only 23

percent were eligible under currént Ro-
fault_igws. This ingicates that the tort

" thresholds contained in the various no-

fault laws ha.um!ummated about 42

percem of ﬁhe po%enuai fia blhty élalms'

bensefits.

No-fault taws have reduced the por-
tion of injury-related aufo insurance
payments that go for general damages,
according to the report. in tort states, 57
cents out of the gvarage dollar of pay-
ment goes for general damages and 43

. "\

e \\.
Persons
age 16-24
account for
32%
of injury claims But persons

paid by age 16-24

auto insurers represent only
17%
of U.S.
S population

SourcerAutomobile Injuries and Their Com-
pensalion in-the United States. All-Industry
Research Advisory Committee, April 1879.

cents goes for reimbursement of eco--

nomic losses such as medical expenses
and lost wages. In the no-fault states, 48
cents goes for general damages and 52
cents for economic losses.

The Closed Claim Study also provides
information on the role of attorneys and
lawsuits in the compensation of auto

injury fosses. The data show thal 47..

percent of individualg. paid under the

J %ersons whose claims were setlled
VAT wSUIlS recesved more

oodily injury_ligbulily_coverage. relaned

attorneys, comparcd wiih only 17..per-
cent of the.persons colleciing.
TOTaUIET

siances, PP craimants who retained
attorneys did so in orderto assist themin
pursuing an associated liability claim.
Attorney representation was more
prevalent {or aulo accidents occurring in
large meiropolilan areas than for acci-
dents occurring in small towns and rural
areas. in all areas, more claimants with
large economic losses retained at-
torneys than claimants with small losses.
The study indicates that about 21
percent of bodily injury liability claims

3

REFEREwCE NO. 3

countrywide invelvediawsuils. However,
only 1.5 percent weni to trial, and less

than 1 percent were tried (o verdict.§

extensive information on the charac-
teristics of persons who sustained auto
injuries and on the crashes thal caused
them.

Young persons represenied a much,
larger proportion efin

jury claims paid by |

auto insu-ers than might be axpected on ;

the basis of U.S. population ¢ata alone.
For example, persons between the ages
of 16 and 20 representied 9.8 percent of

|

Y Siudy also provides Q

the U.S. population at the time of the 1

survey. butaccounted{or 18.2 percent of
the bodily injury liability claims, 15
percent of the uninsured motorisiclaims,

21.9 percent of the medical paymenis -

claims and 20.5 percent of the personal
injury protection claims. Young persons
also were disproportionately involved in
the large-loss accidents. Persons under
age 16 and those 65 and older were
under represented in the groups sustain-
ing injury, while those in the 25 to 64 age
group reported injuries roughly in pro-
portion to their share of the population.

Insurer Study of
PIP Serious Injuries

The high injury rates generated by
young adults were especially evident in
serious injury cases.

The Insurer Study of PIP Scrious
Injury Claims in Michigan. New Jersey
and Pennsylvania identified 420 open
claims whose ultimate cost was osli-
mated at $100.000 or mote. The average
cost perclaimwas estimatoed at $293,000.
and the individuals involved aie ex-
pected to continue receiviig medical
payments for an average of 27 yews,

“Persons with relatively minor
injuries collect more reim-
bursement per dollar of eco-
nomic loss than persons with
serious injuries.”

Young adults between the ages of 16
and 24 accounted for nearly halfof these

Conunuod on page 4
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(Continued)

; As a group, persons who collected Attorney involvement was higher in _
Continuedfrompage 3 from a single benefit source received the traditiona! tort states, with 23.°
large-loss claims, compared with about payments averaging $1.42 for each percent of injured persons represented,
one-third of PIP claims of all sizes. This deliar of economic ioss sustained. Those | compared with 19.8 percent in the no-
group's share of the U.S. population is whe colliected from two sources re- fault states. i
about 17 percent. Single-vehicle crashes ceived payments equal to $1.33 for each The report, titled Automobile Injuries
account for 43 percent of these cases. dollar of loss. and the few individuals, nd Their Compensaiion in the United “
About 32 percent of the crashes cc- who collected from three ditferent tates, is available in a two-volume sol.
curred in rural areas. sources received $1.56 per dollar of loss. Orders are being handied on behalf of

All of these cases, by definition, in-. Persons with small economic losses~ JAIRAC by the Research Depariment,
volved serious injuries. Almost 60 per- received more reimbursement per dollar Alliance of American Insurers, 20 N.
cent were considered to involve per- of loss than those with large losses, Wacker Dr., Chicago. L 60606.
manent and total disability. Nearly 50 under all types of benefif systems, gov-
percent of the injuries resulted in brain ernment and private.
damage or motor impairment, and an- Auto insurance was the single mostg
other 40 percent involved spinal cord émgortan% source ol _benetils _for_auto
damage. injuries, providing 67.5 percent of all

teimbursement recelved by.0ersoNs '
Consumer Panel Study whose_medical claims had_been_full
resoved. Group healtn insurance.ﬁ
. The Consumer Panel Study provides/ = ngxt, providing 22.3 percent of total
auto injury information independent of reimbursement. Government benefit
insurance company files, including programs provided 5.6 percenti of the
information on benefit sources other reimbursement, workers' compensation
than auto insurance. Two consumer 3.5 percent and all other private in-
research firms, Market Facts, Inc. and surance sources 1.1 percent.
National Family Opinion, inc., were
hired to survey panels consisting of
about 60,000 U.S. families, and to iden-
tify families that had experienced an “Attorney representation was
injury-producing auto accident within ;-
the prior two years. Those {amilies were moré prevalem'for a,Uto accl
asked Lo provide detailed information on dents occurring in large
the injuries and on the compensation metropolitan areas than for
received from all benefit sources. ; H ;

The responses indicated that most accidents occurring ",1. small
persons injured in auto accidents have towns and rural areas.
more than one potential source of reim-
bursement. About 92 percent of the
1,849 respondents said they were cov- . .
ered by auto insurance, and 84 percent By area of residence, auto insurance
said they had group health insurance. prpwded the haghest perce_n'tage of total
Only 2.4 percent said they had neither reimbursement in large cities (75 per-
coverage. cent), followed by suburbs and medium-

) ) ] o sized cities (67 percent), rural areas (63

Persons with relatively minor injuries percent) and small towns (59 percent).
collect more reimbursement per dollar .
of economic loss than persons with Among claims closed with paymeny,
serious injuries. This trend holds true auto insurance provided 76 percent
regardless of whether they collect from total reimbursement in the no-fault
auto insurance, health insurance or stales, compared with 63 percent in the
various government benefit sources. tort states. Group health insurance pro-

vided aboutl 22 percent, government

Most people sought reimbursement sources about six percent and other
from only one benefit source if the miscellaneous programs less than five
economic loss was small. Only about 16 percent in the no-faull states.
percent of persons whose claims were
resolved had collected from more than About 22 percent of the injured per-
one source when their economic losses sons on this Consumer Panel Study said
were $500 or less. But when economic they hired an altorney and 78 percent
losses exceeded $5,000, about 61 per- said they did notl. Persons living in large
cent had received payment from {wo or cilies were more than twice as likely to
more benefit sources. On an overall retain an atlorney than residents of rural
basis, considering claims of all sizes, areas. Nearly 32 percent of large city
78.5 percent of those receiving some residents reported they had hired an
payment collected fromonesource, 19.3 attarney, compared with 26 percent in
percent collected from two sources and the suburbs, 21 percent in medium-sized
2.3 percent collected from three or more cities, 18 percent in small towns and only

_benefit sources. \ 14 percent in rural areas.
* JUNE 1879
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NO-EAULT AUTO INSURANCE

In the late 1960s there was a growing public discontent,
shared by many auto insurance companies, with the
tradiional legal methods of compensating injured victims
of auto accidents. Although most auto insurance policies
did make avallable coverages to protect policyholders for
medical expenses and other out-of-pocket losses, recov-
ery of other major damages through liabllity coverages
was generally dependent on the Injured or deceased
person not having caused or contributed to the accident.

Determining who was legally at fault for an accldent
somefimes_involved an expensive_ang_time-consuming

Increa:

1979, pp. 2227.
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No-Fault Insurance—The Dollar Threshold

The majority of states employ a dollar threshold—that is,
individuals are prevented from suing in tort to recover for
pain and suffering, unless their medical expenses exceed-
ed a certain dollar amount. The dollar threshold has
failed in most states because it offers an Inviting *“target”
at which the victim, his doctor, and his lawyer can take
careful aim. All three have a substantial economic Interest
in witnessing the utilization of no-fault medical benefits to
the extent necessary to cross the threshold: the vicim

because such gives him a chance at the “pot of gold” at

the end of the tort liabliity rainbow, his lauyer because he
takes 30% to 50% of the “‘pot of gold” from the victim in
the form of contingent fees, and the doctor because auto
Insurers pay the costs of medical services rendered to an
auto accident victim.

Thus, dollar thresholds encourage over-utilization of

first parly benefits, and such over-utlization, in _tum,

produces larger third party or tort liability judgments for

pain_and suffering, since pain and suffering awards are_
generally tied by way of a multiplier to the level of actual

—economic loss,_

Ultimately, both first and third party costs increase
beyond all expectation, and the people must simply be
asked to pay more in the form of increased auto
insurance rates.

HNo-Fault Insurance—The Disability Threshold

While the dollar threshold represents the predominant
tort restriction mechanism in effect in most no-fault states
today, other approaches have been tried, including what
is known as the disability threshold. A disability threshold
provides that a victim may not sue in tort unless he has
been disabled (defined differently in various state plans)
from the accident for a specific period of tme. While

SOURCE: AllstatéInsyrance Company's,
ndbook for Reporlters,

1979, pp. 2127,

REFERENCE ho.

perhaps a disability threshold is more difficult to abuse
than a dollar threshold, it suffers from the same infirmities
because, again, it offers a target (a specific time period) to
the victim, his doctor, and his lawyer. Moreover, it must
be remembered that it is not economically painful for the
victim, undler a no-fault scheme, to remain disabled for a
considerable period of time because he is, at the same
time, being compensated for all his medical expense as
well as most, if not all, of his lost wages. Thus, he
experiences litde or no out-of-pocket loss while he waits
long enough to qualify to pursue a cause of action in tort.
Thus, the disability threshold approach, while perhaps
superior to the dollar threshold, still suffers from funda-
mental and fatal flaws.

No-Fauit insurance—The Varbal Threshold

The other majcr type of tort threshold is what has come
to be known as the “‘verbal threshold.” Here victims are
allowed to sue in tort only if their injuries meet certain
verbal descriptions of the types of injuries which should,
as a matter of policy, render one eligible to seek to
recover for pain and suffering in a cause of action in tort.

The verbal threshold was invented to cure the “target”
_% lems lnﬁei?ﬂr‘imoﬂaziﬁnéﬁﬂd, anq it appears
ay that a verbal threshold holds out the best chance of

meeting_the original intent of no-fault which is to

compensate mos
without having to increase insurance rates substantially.

No-Fault Insurance—Multiple Recoveries

One other problem that has not been addressed by many
legislatures is the opportunity for injured persons to
realize multiple recoveries for the same expenses. This
creates the invitation to profit from unnecessary medical
reatment and over-extended absence from work. When
opportunities exist to duplicate an insurance recovery for
the same expenses, the ultimate result is that higher
premiums must be charged to cover such duplicate
benefits. . e e T

cHims tor all of thelr economic 1oss -
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REFERENCE Nu. 6

The average cost in community hospitals per patient day has risen
from $102.40 per day in 1973 to $284.30 in 1981! The cost is even
higher in 1984, perhaps 30% higher!

The medical cost care component as a percent of the total annual
budget for a four-person family has risen from 8.1% to only 9.4% in
1981.

A1l medical care items has risen from 137% in 1973 to 328.7% in
1982. This total has also increased sharply from 1982 to 1984.

The average Bodily Injury claim has increased from $2,125.00 in
1973, to $5,041.00 in 1982.

SPECIAL NOTE:

Source Documents for the above cost comparisons are attached
and identified as Reference No. 6 (Continued).
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Table 5.18
Medical Care Componeni as a
Percent of Tolal Annhual Budget

Four Pergon Family Retired Couple
Lower Intermediate Higher Lower Intermediale MHigher
1970 8.1% 5.3% 3.8% 12.3% 8.8% 6.0%
1871 8.4 5.6 4.0 12.7 8.9 5.8
1972 8.5 5.5 4.0 12.8 8.7 5.7
1973 8.1 53 %*? 12.0 8.4 5.7
1974 B.C 0.2 S 12.6 8.9 6.0
1975 8.5 5.4 3.8 12.2 8.6 58
1976 8.9 5.5 4.2 12.2 8.5 5.8
1877 8.4 5.8 4.1 13.3 8.4 6.4
1978 8.2 5.7 4.9 13.8 0.8 6.7
1979 2.3 8.7 4.0 138 9.8 8.7
1280 9.2 5.6 3.8 14.2 10.1 6.9
1981 94 57 4.0 15.0 10.7 7.3
SOURCE: U.S. Department of Labor, Buresu of Labor Statistics.
JV : Table 5.19
Average Cost to Community Hospitals Per
Patient Day and Per Patient Stay; Average
Length of Stay in Community Hospitals
in the United States
Average Average
cosQA tvbe ;\ac?sepétad length of cost to
i hospital hogpital
per patient day -
Calendar stay per patient
year Total Payroll Other {days) gtay
1946 § 9838 § 408 $ 441 9.1 $ 8545
1850 15.62 8.86 6.78 8.1 126.52
1955 23.12 14.26 8.86 7.8 180.34
1960 32.23 20.08 12.15 76 24485
1961 34.08 21.54 19.44 7.6 265.85
1862 36.63 2279 14.04 7.6 279.91
1963 38.81 24.01 14.80 7.7 299.61
1964 41.58 25.26 16.32 7.7 320.17
1965 44.48 27.44 17.04 7.8 346.94
1966 48.15 29.41 18.74 7.9 380.39
1967 ° 54.08 32.44 21.64 8.3 448.86
1968 6138 % 36.61 2477 8.4 515.58
1868 70.03 41.36 28.67 8.3 581.25
1870 81.01 47.30 33.71 8.2 664.28
1971 82.31 53.80 38.51 8.0 738.48
1972 105.30 50.80 45.50 78 831.70
1873 102.40 57.00 45.40 7.8 798.70
1974 113.60 61.20 51.70 7.8 886.10
1975 133.80 70.80 62.90 7.7 1,030.30
1976 151.80 78.00 73.80 7.7 1,168.90
1977 174.00 87.40 86.60 7.6 1,322.40
1978 194.30 26.60 87.70 7.6 1,476.70
1979 217.30 107.3¢ 110.00 7.6 1,651.50
1980 245.10 119.20 125.90 7.6 1.862.80
1881 284 30 138.20 146.10 7.6 2,160.70
NOTE: Data prior to 1872 inciude hospital units of instituti Total ex include: payroll oxponses: omployoc

benefits; profassional fees: daprocialion exponse; supplios and purchased sorvices. Payroll oxpensas includo:
physicians' and denlists’ sataries; modical and dontal inlerns and rosidonts; teaineos in modical technoloyy and
administration; other personnel. Data for yoars 1973-1881 have beon adjusted o include outpationts.

SOURCES: American Hospilal Assaciation, fsal istics {verious | oditi ). and Health insurance
Association of Amarica.
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Table 5.13
Consumer Price Index for Medical Care liems
in the United States (1967 = 100.0)

Drugs and Prescriptions

All
medical Physi- Qver the
Calendar care ciang’ Dentists’ Hospital Prescription counter
year ltems fess fees room drugs items
Urban wage end clerical workers
1947 48.1 51.4 56.9 23.1 - -
1950 53.7 §5.2 83.9 30.3 92.6 -
1855 4.8 65.4 73.0 42.3 101.6 -
1960 78.1 77.0 82.1 57.3 115.3 -
18685 88.5 86.3 2.2 75.9 102.0 98.0
1966 93.4 93.4 85.2 83.5 101.8 99.0
1967 100.0 100.0 100.0 100.0 100.0 100.0
1968 106.1 105.6 105.5 113.6 98.3 102.5
1868 ’ 1134 112.8 112.8 128.8 99.6 103.2
1970 120.6 121.4 118.4 145.4 101.2 106.2
1871 128.4 128.6 127.0 163.1 101.3 110.3
1872 132.5 1338 132.3 173.9 106.9 111.3
1972 137.7 138.2 136.4 182.1 100.5 112
1974 150.5 150. 146.8 . 102. 117.
1875 168.6 169.4 161.8 236.1 109.3 130.1
1976 184.7 188.5 172.2 268.6 115.2 138.9
1977 202.4 206.0 185.1 299.5 122.1 148.5
1978 219.4 223.3 199.3 331.6 132.1 159.1
All urban congsumers
1978 219.4 223.1 198.1 3324 131.6 158.0
1979 239.7 243.6 » 2148 370.3 141.8 170.7
1980 265.9 269.3 240.2 418.9 154.8 188.1
1881 284.5 299.0 263.3 481.1 1725 2114
28,7 3273

NOTE: Beginning January 1876, the Bureau of Labor Siatistics introduced a new index for all urban consumers.

SOURCE: U.S. Depariment of Labor, Bureau of Labor Statistics. CP! Detailed Report.




Types aned Levations of Aute Accideits (eonttuued)

three out of every four deaths resulting from noncollision accidents and
from collisions involving two or more motor vehides. Conversely, the in-
jury mate is greater in urhan areas in accidents involving more than one

car.
potor Vehicle Deaths and Injuries by Type of Accident, 1982
Deatis injuries
Type of Accident Tetal Urber  Rawal Totgl Uchea fural
Coltision with: ®
Pedestrian 8,500 6,100 2,500 90,000 75000 15,000
Other motor vehicle 18,000 4,800 14,900 | 1,170,000 680,000 480,000
Raliroad train 600 300 300 4,000 2,000 2,000
Pedalcycle © 1,100 700 400 50,000 40,000 10,000
Animal, animai- 100 @ 100 6.000 3,000 3,000
drawn vehicle
Fixed object 3600 2200 1,400 80,000 50,000  30.000
Noncollision 13,100 3,300 9,800 300,000  $0,000 210,000
Tglg_l 46,000 17,400 28,600 | 1.700.000 950,000 750,000

*Fewer than five.
Sourco: Nstiens! Soiely Councll estimalss.

CLAIM COSTS, AUTO ACCIDENTS

"I'he costs of insurance claim scttlements and court awards resulting
from auto accidents have riscn steadily in recent years. From 1973
through 1982, the average paid bodily injury claim rose 137.2 percent
from $2.175 10 §5,041; the average paid property damage liability claim
dmbod approximately 155.5 percent from $375 to §958.

Countrywide Average Paid Claim e
Liability Insurance, Private Passenger Cars

Year Bodily injury  Froperly Damage Vear Bedily inpay  Preperty Damage

1973 $2,125 $375 1678 $3,123 . $6822
1974 5472 97 1978 : 3,558 - 715
1975 2,646 445 . 188D 4,010 87
1976 <.583 490 1981 4,453 889
1877 2,890 544 1982 __5.04 958

*For all limits combined, and including all loss odjustment cxp Dollar averag {uds

Massachusetts (for all years) and most states which have no-fatdlt atomobile insurance laos.

NOTE: An apparent decline in 1976 in the amount of the average poid bodily injury clasm s the result of
art adjustment resulting from a change i the data basc, end doss rot wecessanily reflect an im-
rovement in the claims experience. The revised data base has boen applisd to all cleims figures for
1976 and succeding years, but nel to the figures for earlier years.

Sourco: Insurango Scrvicos Offico.
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impact of Infiation

Although inflation moderated in 1982, it continued to be a problem,
cspecially for the insurance industry. Costs of gervices and materials for
which auto insurance pays — such as auto repairs and medical care —
increased at a greater rate than the consumer price index for all items.

The U.S. Department of Labor’s Consumer Price Index recorded
an average increase of 6.1 percent in the overall cost of living~Auto in-
surance premiiwms rose 6.4 percent, but still remained below the
overall consumer price index. Property insurance premiums, which
take into account rising home values as well as changes in personal pro-
perty insurance rates, went up 4.1 percent.

CPl_increases in costs of goods and services related to auto in-
surance claims jnchuded; auto maintenance and repair, 7.6 percent;
medical care, 1.6 percent; physicians’ services, 9.4 percent, and

hospital rooms, 15.7 percent.
Costs for housing maintenance and repairs increased 6.3 percent.

REFERENCE NO. 6
(Continued)
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Motor Vahicle Accidents (continuad)

An analysis of the economic cost to society of motor vehicle ac-
cidents, based on the nation’s traffic accident experience in 1980, was
released by the National Highway Traffic Safety Administration in 1983.
The overall cost of more than $57 billion was equal to about 2.6 percent
of the gross national product in 1980.

Medical costs were found to account for about $3.3 billion of the
total, property losses for $21 billion, lost productivity for $14.2 billion
and other costs for $18.7 billion.

Among the findings:

® Societal losses growing out of fatalities accounted for about §13.7
billion of the total cost. The cost of injuries was computed at $15.3
billion, and of property damage-only accidents at $21.1 billion. An addi-
tional $7 billion resulted from insurance overhead costs burne by
cOonsumMers.

© The most serious injuries (shown as Injury Levels 4 and 5 in the
table below) comprise only 1 percent of all injurics resulting from motor
vchicle crashes. However, they account for more than 40 percent of the
total cost of medical care. '

e Medical costs associated with fatalities had less impact on the
overall cost than any other measured factor — only 2 percent of the total.

Despite the high cost of accidents, the study warned, ““The true
value of the lives and mcntal capabilitics which are destroyed in motor
vehicle accidents can never be adequately measured, because the pain,
suffering and frustration fclt by individual accident victims cannot be
measured in cconomic terms.”’

The report also commented: ““There is considerable evidence to in-
dicate that the most serious injurics are not adequatcly covered by in-
surance. Depending on the financial ability and insurance coverage of
the individual victims, the miedical and rehabilitative costs, as well as the
loss in wages resulting from serious injury, can be catastrophic to the vic-
tim’s economic well-being as the injuries are to their physical and emo-
tional condition.”

@

Summary of Societal Costs of Motor Vehicle Accidents, 1960
{Costs in millions of 1980 dollars)

Progorty Injury Lovel**
Damage
Uninvolved®  Oaly 1 2 3 § 5 Falality Told

Medicat Cosis $ 543 §62 §$63 §3HB §1L.15 § 70 $336
Productivity
Losses 319 251 i3 451 801 12,102 14,237
Property Loss §16,984 2,65 612 424 100 K] 174 20,98
Other Losses  §7,070 41271 393 580 684 640 245 1,384 18,683
Tolal $7.070  $21,111 §7.451 §2.075 $2,052 $1,526 $2.204 $13,730 857,199

*Represents casts bome by owners of all motor vehicles not involved in accidents.
**On scale, 1 represents the least serious and 5 the most serivus injury pes.
Sourcs: Nationsi Highway Trallic Salsty Adminisiration.
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REFERENCE NO. 7

FOOTPRINTS

Prepared by
Fletcher Bell,
Commissioner
of Insurance @

SOME THOUGHTS ABOUT
THE NO-FAULT LAW

With another legislative session
rapidly approaching, proposed
changes in Kansas insurance laws
are being formulated and discuss-
ed.

One area In which there has
been a considerable amount of
discusslon involves the Kansas
No-Fault law. The law we now have
was enacted in 1973 and went into
effect In 1974. Although it has
been amended in part over the
years, the fundamental structure
which encompasses the benefit
package and tort threshold has not
been changed. As a result, it ap-
pears that the No-Fault law may be
in the process of becoming hope-
lessly outdated. For example,
when the No-Fault concept was
first discussed, our Department
believed that a tort threshold of
$3,000 was needed to be mean-
ingful. Understanding the need for
compromise to promote passage
of the No-Fault Act, in 1973 we
reduced that figure to $1,000. As
you are aware, eventually a

threshold of $500 was passed by
the 1973 Legislature.

Although no one was overly con-
cerned at the amount of the
threshold at that time since the ali-
important concept of No-Fault in-
surance ‘had been established In
Kansas, It must be of concern now
because after elght long years and
innumerable Increases In the cost
of health care, the threshold has
been seriously eroded. In fact, it is
at a point now where it is difficuit
to. tell whether it is discouraging
litigation for pain and suffering
claims as originally intended, or
encouraging it by providing a con-
venlent target.

Although a change in the
threshoid may need to be made, a
change in the threshold alone is
not sufficient. There must be a cor-
responding change made in the
benefit package as well. The
change in the benefit package
needs to be a meaningful one with
a realistic balancing of the first
party benefits provided and the
restrictions imposed on the right
to sue for pain and suffering. To
accomplish this balancing, there
must be something more than just
a boldface proposal to provide
$25,000 in medlical benefits with a
$5,000 threshold, with no increase

in present premium costs. What
good would $25,000 in medical
benefits do if $5,000 will cover 38%
of the acclident medical claims.
Why not pass on a savings in
premium to the insureds?

Also, when contemplating
changes In the No-Fault law,
thought should be given to incor-
porating a first party pain and suf-
fering provision into the law. This
would truly instill the No-Fault
concept into our law, and further
reduce the litigation and claims
costs which brought about No-
Fault in the first place.

Finally, one area that should be
considered deals with the unin-
sured motorists coverage for pro-
perty damage. Damage to.one’s
property by an uninsured motorist
oftentimes Is more dramatic and
causes more concern than per-
sonal injury. It seems like a logical
extension to provide property
damage coverage under the unin-
sured motorists coverage to
remedy this problem. This is .
neither a new or novel idea, as
many other States have adopied
such coverage.

The forthcoming legislative ses-
sion will be an interesting one.
Many of these possible changes
will no doubt be discussed.
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‘Unsuspecting Public’

“No-fault was foisted upon an unsuspect-
ing publlti’g)rimarﬂly as a means of reduclng
the cost of Insurance,” concludes & report
by the Pennsylvania Trial Lawyers Assocla-
tion, the group that leads the repeal parade
In that state. “The claimed advantages of
no-fault have slmply not materialized.”

As a matier of fact, no-fault aulo insur-
ance hasn't materlalized, either, True no-
faull insurance has never been adopted any-
where, 80 no one can say whether it would
work, But many measures have been put on

glving no-fault insurance its shaky reputs-

tlon, . :

“No-fault was proba
i priACIPIE

L

aves

anl prolessor of instrance at the
lslnl:ve;'slty f Pennsylvania’s Wharton
chool.

Says J. Robert Hunter, the president of

zatlon: . T o TR

Tatll.
D ———....

Pure no-fault was devised In 1919 and
promoted heavily in the 1960s. It was sup-
posed to replace the old way of doing things,
called the “tort Hability systemn.” In tort lia-
bility, a driver who got hit would sue the
person who ran into him and try to collect
from the other's insurance company. The
suing driver could try to recover his doctor
bills; if he wanted, he could also decide
what his “pain and suffering’” had cost him
and sue for that, too.

System, Had Flaws

Tort Hability wasn't an evenhanded sys-
tem. The Federal Department of Transpor-
tation found in 1970 that, on the average, in-’
surance companies were paying small -
claimants more than four times their medi-
cal bills but were paying the victims of cat-
astrophic crashes only 30% of the amount of
their bills. )

No-fault proposed something new, called
“first-party coverage.” A crash victim
would go straight to his own insurance com-
pany, instead of the “third party” company
that insured the other driver. His own com-
pany would reimburse him for his medical
bills. The law would set limits on how much
e could get, though. And he couldn't clai
2 cent for pain and suffering. -

The idea was to promise first-party cov-

Lerage to everybody, from the innocent Sun-

day-school teacher run down in a crosswalk
to the wild-eyed teen-ager joyriding in his
father’s car. Such a broad system would
cost insurance companies more than tort lia-
bility, and no-fault adherents proposed to
n_xake up for this by taking away a driver's
right to sue. That would save the insurers
money, the reasoning went, because they

i wouldn't need so many lawyers or have to

 shell out for enormous “pain and suffering”

I claims.

the books under the name of “no-fault,” ami,
it s their spotty performance that has been’

Tault. TRE faull wilh no-Tadit is Tatlty n6-

Pure no-fault, then, was a two-sided bar-
gain: first-party coverage on one side, the
denial of the right to sue on the other. The

concept drew widespread support, but state
legisiators found the first side much easler
to enact than the second.

There were simply too many problems,

with taking away a person's right to sue.
Opponents argued that the hypothetical Sun-
day-school teacher shouldn't be denied the

chance to clobber the hooligan who knocked '

her down. They said the fear of lawsults
made the hooligans—and everybody else—
drive more safely. Besldes, they said, if
crash victims weren't aliowed to recover the

cost of their paln and suffering along with-
thelr medical bills, they would be getting"

cheated.

“Medical benefits Are only a small frac-
tion of the need,” says Willam A.K. Titel-
man, 2 lobbylst for the Pennsylvania Trial
Lawyers Assoclation, “What about the
young planist who has & promising future on
the stage whose hands are injured? You'd
fook up the medical benefits for her: Hand—
§500. %ﬂﬂs is tundamentally offensive to the
Western concept of justice.”

No-faulf proponents argued back that
lawyers like Mr. Titelman opposed no-fault
insurance only because it would take away
thelr tight (o make money on lawsuits,

1t was left up to the states to resolve the
confilet. Nine of them responded by. setting
up “no-fault” systems that provide FHrst-
party coverage but don't take away the
driver's right to sue for whatever amountof
pain and suffering he feels he sustained.
These systems really aren’t no-fault.

The other states aiso permit pain-and-suf-
fering sults but restrict them, They, too,,
don't Himit the amount that crash victims
can sue for, but they do impose a system of
thresholds—criteria that victims have to
meet before they can file thelr sults. Some
states make the thresholds tough, others
easy. The easler thresholds are behind most
of the no-fault debates these days. '
_The reason: They don't

(7 Tado, K

revent_enough-
as,~Massachu-
¥ instance, pecple

Lineceary
_they can sue,
— "You don't have to stretch your morals
very far (o get past the thresholds, if you
know what I mean,” says James A. Stahly,
& spokesman for State Farm Mutual Auto-
moblle Insurance Co.

And with many people padding their doc-

tor bills, then sulng for pain and suffetlfig,
Tngurance comanaes éon‘f save enough

REFERENCE NO. /
(Continued)

SOURCE:

"The Wall Street Journal”
November 16, 1983



CHART REPRESENTS: 5,500 Auto Personal Injury Cases ,
Shaded area Represents % settled
without Plaintiff Atty Involvement

Historically (before No-Fault) approx.
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“Ne-Fault ineurenco—Basic Idea iz Good

Legislatures in several major states have not enacted auto
no-fault legisiation partly as a result of the lack of success
of such laws in other states. The basic idea of auto
no-fault insurance Is good. The motoring public needs
- financial protection to cover the large expenses that can
result from an auto accident, and it needs the protection
as promptly as possible when expenses are incurred.
Premium dollars should be retumed as much as possible
In the form of benefits to meet a victim's needs, and not
be mitigated by costly investigations and attomey fees.
Improvement of existing state no-fault laws are entirely
possible when legislators, insurers, the medical and legal
professions, consumer organizations, and other interest-
ed groups objectively evaluate the results of such laws to
date and resolve to work for solutions based on carefully
selected common goals.

SOURCE: Affsiale Tnsyrance Company's,
ndbook for Reporters,
1979, pp. 23-27.
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COST RESULTS

The Insurance Services Office and the National Association of Indepen-
dent insurers collect claims data under the Fast Track Program. The data are
provided to state regulators to assist them in their oversight activities. The
claims data for automobile insurance indicate that the cost of insurance in
nofault states has risen dramatically in comparison with tort states. Table 1
shows the pure premiums for tort states for bodily injury for the period from
1975 to 1982. Tables are on the following pages. The cumulative change for
the period was 60.47 percent. This has to be compared with all three types
of nofault statutes. The three major types are add-on, verbal threshold, and
medical threshold (sometimes referred to as a monetary threshold). In

nofault states with a medical threshold, the increase has been significanfiy

Righer as shown in Table 2. The percent increase was 95.35. Add-on nofault

,
—TABTe 3T The verbal threshold states did even better. (See Table 4.) How-
—aveT a5 discUsSed 1atET the excellent results in the verbal threshold states

partially may be the result of artificial restraints. Tables 5 through 10 give .
the increase in the pure premium for nofault coverage and nofault and bod- -

ily injury liability coverage combined for nofault states by type of nofault
law.
EVALUATING NOFAULT SYSTEMS

eresting that the medical threshold states had the greatest increas

Itisint ;
i pure premiums for notault coverage and bodily injury combined (149.94

percent). The add-on states had the fowest increase in the combined pure
premium (56.50 percent).

The rapid growth in the medical threshold states rates may have resulted

because the threshoid acts as a target. Qather than reducing cost by barring

old may serve as a goal which has to be achieved to obtain a tort remedy, If

IS TS COrrect, the add-on sysiem serves to reduce costs and may not resglt i
in a greater number of court cases than under a tort system. It is conceiv- -
able that the threshold could be set so high that this target effect (if it
exists) would be eliminated. The question is “Can it be set high enough to '
lower the target effect and yet maintain any type of reasonable tort

remedy?”

There are three states (Florida, Michigan, and New York) which have ver-
bal thresholds and that provide the data for the verbal threshold tableg. The
argument could be made that while add-on statutes have not resulted in the
same premium growth rates encountered by the medical threshold statutes
that neither have the verbal threshold statutes. Based on the data, this
would appear to be true. Graphs 1, 2, and 3 show the cost indexes for bodily

injury liability, nofault coverage, and bodily injury and nofault combined,

respectively. The graphs show what has happened in the tort, medical thresh-

—Thdiviguals from being able to sue general damages, the medical thresh- ‘

growth. However, the three states comprising the verbal threshold group
should ba examined carefully before any conclusions are reached.

Florida has had its nofault law changed so many times that its results are
unreliable and a poor indicator of anything. Since the Florida nofault law
was passed in 1872, the following actions have been taken or the following
court decisions have been rendered:

1. A mandatory 15 percent rate reduction was enacted when the law

went into efiect and a rate freeze was instituted for all of 1972.
2. The Florida Supreme Court adopted comparative negligence in 1973.
3. The tort threshold was declared unconstitutional in part in 1974. (The
tort threshold relating to a fracture of a weight-bearing bone was
eliminated.)

4. In 1976, the tort threshold was changed. The medical threshold seg-
ment was totally eliminated so that the state became a verbal thresh-
old state.> In 1976, the maximum deductible was raised from $1,000 iq
‘Nas raised 1o o4, 00U i 97—
6. In 1977, medical expense coverage was reduced from 100 percent to

80 percent and the lost wages benefit was reduced from 85 percent to

60 percent.

reflected in the data in this article.)

With changes of this magnitude, there is no doubt that the Florida data
are not credible at this point. If the law is not modified in the next two years
the new data may be useful.

New York has not had the same number of changes in its statutes that
Florida has had, but the ones that have occurred are important. New York’s
law was modified in 1977 when it was changed from a medical to a verbal
threshold. The New York law also was amended to make benefits from other

sources primary, and limits were placed on fees charged by suppliers of
medical care.

Of the three verbal threshold states, Michigan has had the greatest cost.
increases. Michigan’s increase may be the result of its_unlimited medical

benefits, but it is impossible to factor out this one component. /
In terms of loss costs it would appear that savings have not accrued for

~ the citizens of those states that have adopted nofault. The vision of-asignifi-

cant reduction in cost was wrong. Surprisingly, of the nofault systems, the

add-on type seems to have resulted in the fowest rate of premium growth.
Any analysis, however, which relies only on cost does not present a com-
plete picture. Cost has to be compared with benefits. State nofault laws
which provide high benefit levels, e.g., unlimited medical expenses, may
cost substantially more, but they offer consumers better protection. Estap-

lishment of nofault benefits by a state’s legislature and demand for_nofault

benefits by consumers create a classic supply ‘and demand problem that

old, and add-on states. Florida, Michigan, and New York are shown sepa- ~1Tas to™be batarncey by what consumers can afford, Pennsylvania and New

rately. In the area of nofault damage, Michigan, Florida, and New York (ver-

bal threshold states) all had a lower rate of increase in pure premiums than “CONSUMMers have faced Significant increases in premium cost. Pennsylvania
the medical threshold states and were fairly close to the add-on states' _had an 875.4 percent increase in its nofault pure premium from 197570
costs. (See Graph 2.) Florida appears to have had the slowest rate of _ e

Jersey are cases where the stafes provide unlimited-medical benefits but the

1982, and New Jersey had 2 263.9 percent increase.
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REFERENCE NO. 1l

ﬁaw‘ Oﬂ'ce:

DAVIS & BENNETT
500 CAPITOL FEDERAL BUILDING
700 KANSAS AVENUE
TOPEKA, KANSAS 66603

CLAYTON M.DAVIS TELEPHONE 234-0417
MARK L. BENNETT . AREA CODE 913
MARK L.BENNETT, JR. Apri? 21, 1983

MICHAEL E.FRANCIS

Mr. Homer Cowan, dr.
The Western Companies

14 East First -
Fort Scott, KS 66701

Dear Homer:

In pursuance of your request I asked Holly to determine from Jim Terrill

what arguments they used in Colorado in support of their request for an

increase in threshold. She advises that Jim Terrill, who is my counter-

part in Denver, advised her that the proposal for an increas& in threshold%

was originally made by a member of the Trial Lawyers Association there who

was either a member of the legislature or was a Tobbyist in the legislature.

It was the thought there that that_suggestiod was madef because of a recognitiong
of the fact that the threshold was too low fand could possibly avoid a greater
increase by suggesting tha $3,500 increase. This appears to be the magic

there.

Very truly yours,

Tot

Mark L. Bennett
MLB:eg



The Western, in an attempt to develop some idea of the number of
PIP claims in various ranges, did obtain a computer run of approx-
imately 1,000 claim files. The breakdown is as follows:

MEDICAL EXPENSES NUMBER OF
BETWEEN: PIP CLAIMS
$1 - $500 ‘ 705
$501 - $1,000 242
$1,001 - $1,500 103
$1,501 - $2,000 | 62
$2,000 & Over 261

0ddly enough, you will see the category of medical expenses $2,000
& Over exceeds the combined categories of $1,001 - $2,000.




Miscellaneous Data From

ALL-INDUSTRY RESEARCH ADVISORY COMMITTEE

Study on:

AUTOMOBILE INJURIES
And Their
COMPENSATION
In The
UNITED STATES

NOTE: This data is based upon a 1979 study.




TABLE 4-1

Distribution of Accidents and Claimants By State of Accident and By Coverage

-2-

Accident Distribution Claimant Distribution

BI UM MP PIP Bl UM MP PIP
Alabama 255 38 166 21 316 50 199 30
Alaska 27 4 11 0 33 5 12 0
Arizona 428 68 320 9 579 96 397 10
Arkansas 156 .14 92 30 218 . 21 123 38
California 2,727 572 1,948 29 3,728 752 2469 36
Colorado 83 22 11 413 103 28 13 493
Connecticut 181 i8 g 588 215 19 10 648
Delaware 53 1 3 112 69 2 3 141
D.C. 103 14 36 43 134 17 45 58
Florida 608 147 71 1,778 788 167 71 2,079
Georgia 233 24 21 751 294 35 30 981
Hawaii 8 2 0 178 10 2 0 220
Idaho 74 5 69 10 91 7 __ 81 12
Hlinois 1,073 104 433 57 1,352 145 521 7
Indiana 271 33 135 21 341 43 173 30
Iowa 114 9 69 9 149 9 79 1
Kansas a7 5 17 988 49 5 26 ___ﬂ'_’“
Kentucky ~57 8 14 380 66 10 T
Louisiana 473 78 167 19 686 99 197 31
Maine 90 3 43 15 107 3 55 Ry
Maryland 558 22 25 622 772 32 38 azy
Massachusetis 278 7 56 581 341 7 60 714
Michigan 141 40 i2 1,044 199 56 21 1,167
Minnesota 45 4 5 561 47 4 6 605
Mississippi 164 21 147 15 217 31 182 17
Missouri L5h8 4 54 316 14 687 71 389 16
Montana N7 6 38 4 54 7 53 4
Nebraska 72 8 56 3 87 10 68 5
Nevada 49 8 25 91 61 9 32w
New Hampshire 57 5 51 9 72 6 62 10
New Jersey 477 28 6 1,918 560 29 7 2,140
New Mexico 73 23 62 10 95 32 74 13
New York 827 41 50 2,573 1,068 47 66 3,211
North Carolina 686 13 479 27 954 17 621 4l
North Dakota 10 0 3 67 S 12 0 4 91
Ohio 985 124 448 15 1,332 182 574 15
Qklahoma 284 27 163 6 382 37 220 I
Oregon 210 o 12 12 255 271 16 14 329
Pennsylvania 292 33 29 1,874 372 37 © 33 2,044
Puerto Rico 5 y 0 10 7 0 0 10
Rhode Island 96 8 21 1 125 8 24 g
South Carolina 446 14 19 496 633 16 20 662
South Dakota 23 0 18 2 27 0 28 4
Tennessee 411 62 222 17 531 81 285 29
Texas 1,097 150 109 907 1,474 180 14l 1067
Utah 46 5 6 127 54 7 o8 lud
Vermont 27 1 21 7 35 1 2 7
Virginia 604 60 503 217 810 68 616 36
Washington 355 43 23 168 463 55 I 1 TR 4
West Virginia 158 13 115 7 211 18 154 8
Wisconsin 458 32 193 5 596 39 230 6
Wyoming 19 1 35 4 29 1 43 3
Total Valid __
Respanses 16,572 2,034 6,909 16,224 21,906 2,619 B.6506 19.398 |




Economic Loss By Type of Injury
Strains were the most common type of injury, followed by bruises. Except for certain

multiple injuries, however, fracture cases were the most costly.

TABLE 5-7
Economic Loss By Type of Injury
BI-Tort States PIP-No-Fault States
% of Aversge % of Average
Type of Injury Cases Loss Cases Loss

Fracture Only 4.8% ' $4,560 7.8% $3,266

Strain Only 50.5 715 T 34.8 823

Bruises Only 19.9 211 23.3 229

Cosmetic/Laceration 4.8 559 9.2 493

Multiple Injury 15.9 1,992 20.0 1,932

Other 4.1 1,333 5.1 1,511
"{Total 100.0% . $1,019 100.0% $1,102

Total Valid Responses 13,300 15,494

Economic Loss By Extent of Disability :

Ninety percent of the injuries resulted in only temporary or no disability. About 1 percent
were fatalities, while permanent total disability cases were even more rare. However, these
permanent disability cases were clearly the most costly, and the dimensions of those costs and /

Days of Wage Loss Paid
Nearly 70 percent of the claims did not involve reimbursement for days of wage loss. This

includes both nonwage earners as well as employed persons with relatively minor injuries
who did not sustain any days lost. IFewer than 15 percent involved more than two weeks of

wage loss. Some 3.8 percent involved more than six months of wage loss under the BI cover-
age {Table 5-11) compared with only 0.1 percent of claims involving more than six months of
hospitalization (Table 5-10).

Economic losses also correlated well with the duration of wage loss, except of course for
the zero category which includes all economic loss for nonwage earners.

TABLE 5-11
Days of Wage Loss Paid
BI-Tort States PIP-No-Fault States
Days of % of Average Economic % of Average Economic
Wage Loss - Cases Loss Cases Loss

0* / 68.0% - $ €06 72.8% $ 636

1 2.5 168 2.3 172

2.7 9.3 423 8.2 431

8-15 4.9 1,069 4.9 1,278

16-30 4.1 1,539 4.1 1,744

31-60 3.2 2,139 3.4 ‘ 2,924

61-180 4.2 3,759 3.4 5,710

Over 180 3.8 4,794 0.9 16,032

Total 100.0% 3 980 100.0% $ 1,085
Total Valid Responses 13, 108 15,339 o ]

*Includes all nonwage earners as well as wage earners who did not sustain any wage loss.

Of the cases with wage loss, approximately 25 percent involved anticipated future work
loss. About 2 percent were not expected to return to work or would probably do so at a reduced
wage.

-3-



TABLE 7-1

.

Attorney Representation By Coverage, Countrywide

Number of Claimants
Claimants Represented
Percentage Represented

BI

21,650
10,122
47%

UM

2,588
1,248
48%

PIP

18,367
3,171
17%

Attorney Involvement By Size of Economic Loss

Attorney involvement correlated strongly with the

amount of economic loss sustained by

claimants. For bedily injury liability, claimants with economic loss between $1 and $100 were
those claimants with economic

represented by attorneys in only 16 percent of the cases. For

loss in excess of $10,000, some 85 percent were represented by atterneys.

TABLE 7-2

Attorney Representation By Amount of Economic Loss

Attorney Representation By Coverage and State Groupings

Total Number of Claimants and Percentage of Claimants Represented
UM PIP
Economic Loss # % Rep. ¥ % Rep. # % Rep.
$ 0 1,661 26% 200 27% 49 20 %

1-100 5,108 16 442 17 6,005 3
101-200 2,934 29 301 22 3,181 6
201-500 3,807 51 460 49 - 3,046 16
501-1,000 2,871 68 363 65 1,987 29
1,001-2,000 2,300 76 314 70 1,728 38
2,001-5,000 1,857 79 327 72 1,574 44
5,001-10,000 . 679 82 116 78 504 48
Over 10,000 433 85 65 65 293 53

Total Valid Responses 21,650 47% 2,588 48 % 18,367 17%

TABLE 7-6

Total Number of Claimants and Percent of Claimants Represented

BI UM PIP
State Grouping R % # % # %
No-Fault 4,070 1% 443 77 % 14,582 16%
Add-On 4,214 45 333 48 2,901 25
Tort 13,157 40 1,791 41 645 17
Total U.S.* 21,650 47% 2,588 48% 18,367 17%

*Total U.S. figures include claimants for which state code was not specified.
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Reasons For Attorney Invelvement in PIP Claims N

Insurance company personnel who filled out the PIP survey forms were asked to indicate
the reasons why an attorney was retained in PIP claims. Table 7-9 shows that fewer than 2~
percent of PIP claimants retained an attorney solely to assist them in collecting PIP benefits.
An additional 7.3 percent of PIP claimants retained counsel solely to pursue an associated
tort liability claim (BI er UM), and another 7.9 percent hired attorneys to assist them in
handling both the PIP claim and an associated tort liability claim.

TABLE 7-9
Reasons For Attorney Involvement In PIP Claims
Number % of Total % of PIP
Represented PIP Claims Payments Involved
To Pursue Associated _
Tort Claim 1,263 7.3% . 15.4%
To Assist in Collecting ‘
PIP Claim 317 1.8 4.6
To Pursue Both Tort and
PIP Claims 1,359 7.9 21.9
Responses For Total PIP
Claims Involving Attorneys 2,939 17.0% 41.9%
TABLE 7-15
Reimbursement Per $1 of Economic Loss By Size of Loss
Gross Before Attorney Fees
Size of BI UM A PIP
Economic Loss  Rep. Not Rep. Rep. NotRep. ~ Rep. Not Rep.
$ 1-100 $10.48 $ 2.76 $10.24 $ 2.86 $ 1.34 $ 1.09 i
101-200 7.00 2.42 5.79 2.16 1.12 1.01 ‘ ‘
201-500 4.86 2.43 4.66 1.92 1.03 R
501-1,000 3.65 2.39 3.97 1.85 1.00 .96
1,001-2,000 3.32 2.03 2.86 1.68 1.01 .98
2,001-5,000 2.71 1.92 2.55 1.91 .96 .89
5,001-10,000 2.19 1.77 1.65 1.53 .18 .80
Over 10,000 1.35 1.19 91 13 .68 .68
Total $ 2.43 ¢ 1.99 $ 2.13 $ 1.53 § .83 $ .86
(Refer to Appendix D for claimant count and dollar amounts)

Table 7-16 shows the same distributions with estimated attorney fees deducted. For BI and ,
UM claims, persons with economic losses of §1 to $500 recovered a larger net amount when they ]
were represented by an attorney, even after paying estimated attorney fees. In economic loss 5
ranges over $2,000, however, claimants without attorneys received a higher amount of net
reimbursement per §1 of loss.




How Tort Thresholds Were Uvercor ‘0 NO-r auit Diaies

Further insight into the significance of tort thresholds is provided in Table 8-15, which
shows the percentages of bodily injury liability claims that overcame the threshold by various
ways in each of the no-fault states. All of the states except Michigan required that the claimant
have medical expenses exceeding a designated figure, or have various kinds of permancnt
detriment from the injury. In most states, a fracture or disability exceeding a designated
period of time also would suffice to make the claimant eligible to file a liability claim in
addition to his or her PIP claim. Michigan does not use a medical dollar threshold and is
considered to have the most stringent type of tort threshold. (Florida has since adopted a
similar version and New York has adopted a thresheld based on days of disability.)

The table shows that “medical expense’’ was the most frequent way of overcoming tort
thresholds, especially in states with relatively low medical dollar thresholds. In New Jersey,
where the threshold is only $200, nearly 75 percent of the BI claims qualified on the basis
of medical expense, while only 15 percent qualified on the basis of medical expense in Minne-
sota where the medical dollar threshold is $2,000. The next most frequently used method
of overcoming the threshold was ‘‘permanent dismemberment or disfigurement.”

In filling out this part of the survey form, file reviewers were first asked to determine
that the claim was subject to the no-fault law, and then were asked to check the most serious
condition that enabled the claim to exceed the tort threshold. If the claim involved some kind
of permanent impairmens, for example, that was the factor recorded and not the fact that it
might also have qualified on the basis of medical expense. ‘

The number of BI liability claims for each state is shown in parentheses immediately
following the state name. Some states had very few claims and their results should be re-
garded as tentative.

TABLE 8-15
HOW THRESHOLD OVERCOME
Two-Week BI
Medical Permanent Loss of
Effective Threshold Di by Per t Bodily Dlsability Medical
State Date of Law Limitaticn Death Disfigurement Iejuey Fusction Period Fracture Expense Other
% of % of % of % of % of % of % of % of
Total Total Totel Tutal Total Total Total Tatul
New Jersey ] 5
1467)° 1/1/73 s 200 % 6.2% 6.0% - 4% 8.8% T4.T% 3.2%
Connecticut
(118} 1/1/73 400 6.8 1.8 11.0 - 8 12.7 §3.4 3.4
Colorado
(66) 4/1/74 500 1.6 12.1 10.6 3.0% 1.6 - 51.6 7.6
Georgia
{179) 10/1/74 500 4.5 10.1 6.0 -— 39.7 8.5 18.0 12.3
Kansas
(§1-1] 171774 500 5.3 16.4 13.2 - 2.6 10.0 39.5 0.0
Mussachusetts :
(162} /1711 §00 6.2 16.7 8.2 K] 1.2 32.7 30.9 5.6
New York )
{564} 2/1/74°° 500 3.0 10.5 7.4 1.1 3.6 11.3 61.0 2.1
Utsh
{32) 1/1/74 500 6.2 12.% 6.2 | 3.1 3.1 12.5 40.6 15.6
Nevada
{26} 2/1/74 750 1.7 3.8 3.8 3.8 - 7.9 §7.7 15.4
Pennsylvania
(142} 7/19/75 750 3.8 4.2 1.7 1 6.3 113 G4.1 2.1 -
Florida
(552) 1/1/72°* 1,000 3.8 12.5 38.6 2.4 8.3 3.3 26.3 1.9
Kentucky .
{22} /1715 - 1,000 9.1 4.5 13.6 ) - - 2713 40.9 4.5
4 North Dakota ’
3) 174776 £,000 - - - - GG6.7 - 43.3
Hawai
(6} 9/1/74 1,500 - 18.7 16.7 —_ - - 66.7 -
Minnesota
27 1/1/76 2,000 3.7 28.6 25.9 — 18.5 - i4.8 T4
Michigun .
{67 10/1/73 - i9.3 24.6 14.0 24.6 1.8 1.4 - LR

*Figures in parentheses show the number of BI claimants subject to the no-fault lew. The claim count is less than in some other tubles, in part becouse
some BI claims in this study were filed prior to the effective datss of the various no-fault laws, snd therefore were not suhject to the tort thresholds.
32(n 7/5/17 Florida changed o & days-of-disebility threshold end on 6/20/78 changed Lo a verbal threshold. New York d e days-of-disability
~ threshold on 8/11/78. 6
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Robert Demichelis was returning home from a
basketball game at Nortbern Illinois University

three years ago when he dozed off at the wheel. His _

Datsun 200SX bounced off a guard rail and struck a
concrete divider in the middle of Interstate 5. His
bead rammed the windshield. - I
Now 28, Demichelis requires speech therapy four
times a week. He can’t hc(jd a job because the acci-
dent virtually destroyed his ability to reason and
make judgments. Health insurance helped pay for
his medical bills, but his family has had to pay for
all of his rehabilitation treatments—some $15,000
worth so far. The family is currently paying $140Q a
month, and no insurance money is coming in.

Faith Ann Glynn was riding a bicycle near her

home in Midland, Mich., when a car struck her from
behind and catapulted her into a cement bridge.
The 13-year-old girl needed two brain operations,
and doctors didn’t expect her to live. For two years,
she lived in nursing and rehabilitation centers.

Today, five years after the accident, Faith Ann is
living a near-normal life. She attends Midland Hi h
School, loves poetry, swims, and even rides her bi%e
again. She functions almost at her age level. Her
family has paid nothing for her medical care and
rehabilitation treatment. The family’s auto-insur-
ance company has borne the entire cost, which has
so far amounted to more than $180,000.

. . .
Py otb these accidents were emotion-

volved. But one accident produced
financial trauma as well, while the other

left the family financially unscathed. The

difference was simply a matter of which
state the victims lived in when their acci-
dents occurred. .
Demichelis had the bad luck to live in
Illinois, a state that has old-fashioned
automobile insurance under the tort lia-
bility system. In tort states, car owners
buy auto insurance primarily to protect
themselves from lawsuits in case they {or
members of their family) cause an acci-

dent that injures someone else. When.

drivers, passengers, or pedestrians are
injured, they must rely on other types of
insurance to pay their bills—or sue.
Demichelis could sue no one, since
there was no one to hold liable for his
accident. His employer’s health-insur-
ance policy paid for most of his hospital
expenses, and his group disability policy
provided some benefits for a couple of
years. But that was it. His auto-insurance
policy paid nothing for his care. ‘

CONSUMER REPORTS

———sint

y ally traumatic for the families in-.

Faith Ann Glynn was injured in Michi-
gan, a state that has the best no-fault auto
insurance law in the country. Under
Michigan’s no-fault' system, the right to
sue is limited. Car owners must buy cov-
erage that reimburses them for their own
medical and rehabilitation expenses and
for lost wages. It also covers members of
their families hurt in car accidents—even
if they are in someone else’s car, or tr7v-
eling out of state, or (as in Faith Ann
Glynn's case) on a bicycle or walking,

The no-fault policy on Faith Ann’s
family’s 1978 Buick paid all of the child’s

medical and rehabilitation expenses. Un--
~der Michigan’s law, the insurance compa-

ny pays these expenses for the life of the
victim. Had her mother sued the driver of
the car, she probably would have collect-
ed very little. The driver carried mini-
mum liability insurance and lived in a
rented trailer. Under the tort system,
Faith Ann would probably have received
no more than $20,000—a small fraction
of the amount her family’s insurance
company has already spent for her care.

The striking contrast .between the

.

Demichelis case and the Glynn case sym-
bolizes the difference between the tradi-
tional tort approach and the no-fault
approach. In light of some manifest
advantages for the no-fault system, it
may seem surprising that only about half
the states have yet adopted any form of
no-fault auto insurance. What's more,
many states that nominally bave no-fault
have some half-hearted version of it
instead of the full-scale version that exists
in Michigan. R

The need for no-fault

“The model for no-fault insurance plans
was workers’ compensation ' insurance,
which pays benefits to an injured worker
without regard to whether the worker or
the company caused the accident—and
therefore without the need for litigation
over who was at fault. In the mid-1960’s,
Robert Keeton, then a Harvard law pro-
fessor, and Jeffrey O’Connell, then a pro-
fessor of law at the University of Illinois,
proposed extending the no-fault idea to
auto insurance. . ’ ’

Shortly afterward, the U.S. Department
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of Transporation (DOT) studied the auto-

" mobile liability system in the U.S. and

found it sorely wanting. The system was
ineflective, overly costly, and slow, the
DOT concluded. Often, seriously hurt
victims lacked the money to pay their
medical bills; they depended for compen-
sation on proving in court that the other
driver was at fault and should pay.

It could take years to settle a case—and
even then injured victims played the
legal system’s version of roulette. If they
sued a driver with no assets and little
insurance, they might get nothing. But if
they sued a well-insured or wealthy driv-
er, they might hit the jackpot—including
large awards for “pain and suffering.”

The DOT study showed that in most
cases victims who suffered large econo-
mic losses were not fully compensated,
while those with minor injuries some-
times received amounts several times
greater than their actual expenses. Driv-
ers such as Demichelis, who were hurt in
single-car accidents, usually got nothing.

The liability system discouraged reha- -

bilitation and overburdened the courts
and in some cases siphoned into lawyers’
pockets money that could have been used
to rehabilitate crash victims. Under the
tort system, lawyers commonly took
cases on a contingency basis—that is,
they'd collect a portion of the award,
usually one-third, if they won. (In some
cases, of course, a lawyer helped a victim
gain a large settlement.)

If lawyers were cut out of the system,
Keeton and O’Connell argued, more
money could go to the seriously injured,
and it ‘could go there faster. Under no-
fault, yBu wouldn’t need a lawyer to get
your bills paid. In the early 1970, a
movement toward some type of no-fault
system swept through state legislatures.
But state trial lawyers’ associations and
individual trial Jawyers lobbied hard to
prevent no-fault laws. They were largely
successful either in blocking no-fault
laws or in so watering them down as to
make the new system barely less liti-
gious—and, in some cases, even more
expensive—than the old.

“If we look at the laws, we can clearly
see the fingerprints of the trial lawyers on
them,” says Robert Pike, a vice president
for Allstate Insurance Co. In states where
lawyers managed to preserve most of
their business, no-fault hasn’t kept its
promises. .

What makes a good law?

A good no-fault law balances payment
of benefits with restrictions on lawsuits.

If a state wants insurance companies to-

offer generous no-fault benefits at an
affordable price it must restrict the num-

ber of lawsuits. Otherwise, no-fault bene-

fits are grafted on top of the old tort sys-
tem. Then the savings from reduced liti-
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gation aren’t enough to pay for the new
benefits, and the insurance companies
must substantially raise premiums.
There are few good no-fault laws. As
we've noted, Michigan has the best. Acci-
dent victims such as Faith Ann Glynn
have all their medical and rehabilitation
expenses paid by their own insurance
company. If an injured person can’t
work, the law requires insurers to pay
lost wages up to $2252 a month for a
period of three years. Families of victims
killed in auto accidents can also collect

NI R s st o e IS SILI A Sl
Ers e ey

“If we look at the laws,
we can clearly see
the fingerprints of the
trial lawyers on them,”
says Robert Pike,

a vice president for
Alistate.
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the Jost-wage benefit, in the form of sur-
vivors' benefits. The Michigan law signif-
icantly restricts lawsuits; victims can sue
only if the accident results in death, per-
manent disfigurement, or serious impair-
ment of body function.

New York and Florida also have good
laws. New York provides up to $50,000
worth of medical, wage-loss, and rehabil-
jitation benefits. Florida provides up to
$10,000. Restrictions on lawsuits are sim-
ilar to Michigan’s. Victims can sue only if
they are seriously injured; their heirs can
sue in the event of their death. These so-
called “descriptive thresholds,” which al-
low victims to sue only if they meet a

serious-injury test, have turned out to be ’

the most effective means of balancing the

right to sue against the benefits provided -

by a no-fault system.

Descriptive thresholds are distin-
guished from monetary thresholds. New
York and Florida had earlier used a dollar
ceiling based on a victim’s medical ex-
penses. New York, for example, used to
allow .victims to sue if they had more
than $500 in medical bills. In Florida,
victims could sue if bills totaled $1000.

 Dollar thresholds encouraged abuses—
inflated doctor bills, faked injuries, and
the like. “With a $500 threshold it was
no challenge to become seriously injured
in New York,” says John Reiersen, assist-
ant property-and-casualty chief of the

-New York Insurance Department. Since

lawsuits weren't effectively eliminated,
costs skyrocketed. Insurance companies
were paying for a lot of lawsuits and for
the required no-fault benefits as well.

Insurance rates rose about 37 percent a
year in New York from 1974 to 1976.

The New York state legislature re-
placed the dollar threshold with a de-
scriptive one in 1977, and placed caps on
fees charged by doctors and hospitals for
treating auto-accident victims. Lawsuits
dropped by one-third. Eighty percent of
all auto negligence lawsuits have now
been eliminated in New York, and rate
increases have averaged less than 5 per-
cent a year since 1978.

Descriptive thresholds are superior to
dollar ones. Yet, among the 23 jurisdic-
tions (including the District of Columbia)
with no-fault laws of some type, only
Michigan, New York, and Florida have
them. Thirteen other states have dollar
thresholds, ranging from $200 to $5000.
And in seven states, no-fault benefits
have simply been superimposed on an

_unchanged tort-liability system. These
- are called “add-on” states.

What makes a t;ad law?

In all no-fault states, the number of
lawsuits has dropped, but in most of
them it hasn’t dropped enough to pay for
the new no-fault benefits. Classic exam-

ples: Pennsylvania and New Jersey.

Pennsylvanja’s law gave victims un-
limited medical and rehabilitation bene-
fits, b1'1t permitted lawsuits if victims had
$750 worth of medical expenses. Result:
Too many victims could collect under
both fault and no-fault for the same inju-
ries. “We had two systems. One the fault,
and the other no-fault, so it shouldn’t be

-terribly surprising it became very expen-

sive,” says Jonathan Neipris, Pennsylva-
nia’s deputy insurance commissioner.

Premiums for personal-injury and lia-
bility coverages in Pennsylvania bave
been rising about 20 percent a year since
1975. After several years of trying to fix
Pennsylvania’s law and running into
snags every step of the way, the state
legislature decided earlier this year to
eliminate all restrictions on lawsuits and
become an add-on state.

New Jersey's problem was similar. Its
no-fault law provided for unlimited med-
ical benefits, yet it allowed lawsuits if
victims accumulated only $200 in medi-
cal bills. The tort lability system contin-
ued to operate virtually unchanged. In-
surance rates shot up. Premiums in New-
ark are sometimes double those in De-
troit for comparable coverage. Of course,
many factors influence rates, but there’s
little question that New Jersey’s have-
your-cake-and-eat-it-too no-fault law
contributed to high premiums there.

Paying victims, not lawyers

Car owners get more value for their
premium dollars under no-fault than they
do under the tort system because more of
each premium dollar is paid out in bene-
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fits to auto-accident victims.

Before no-fault was passed in New
York, the Department of Insurance esti-
mated that about 18 cents of every pre-
mium dollar was paid as benefits to acci-
dent victims. The Department now esti-
mates that approximately 40 to 50 cents
goes back to victims, to pay for such
things as medical care and rehabilitation.
Much of the premium dollar still goes for
insurancecompany expenses, but less
money now goes for litigation.

A recent DOT study found that the
average no-fault state returns in benefits
a little more than 50 cents out of every
dollar. Michigan, which provides the
greatest benefits, returns 55 cents.

The DOT study also found that about
twice as many victims (per 100 insured
cars) are being compensated under no-
fault than under the tort system. No-fault
is compensating more victims even in
states with the Jowest benefits.

And benefits are paid quickly. Most
laws require companies to pay victims

within 30 to 80 days after they submit
proof of their claims. By contrast, in tort
states victims have to wait months or
even years to win compensation.

Some proponents had argued that no-
fault would cause auto-insurance premi-
ums to fall. It hasn’t happened. In the
better no-fault states, premiums have ris-
en about as much as in tort states.

The more thoughtful advocates of no-
fault are neither surprised nor greatly dis-
appointed that no-fault hasn't cut premi-
ums. No-fault policies are paying the
medical benefits of many people who
formerly would have gone uncompen-
sated. And the cost of health care h
been rising fast. .

The seriously Injured

Good no-fault states offer something
for the seriously injured that the tort
sytem cannot offer—fast rehabilitation
therapy. By the time the tort sytem
comes forth with an award, it may be too
late for rehabilitation to do much good -

for the seriously injured person. No-fault
benefits paid quickly encourage rehabili-
tation when it’s likely to be most effec-
tive, as it was in Faith Ann Glynn's case.

In the no-fault states with unlimited
medical and rehabilitation benefits, the
results of early rehabilitation are dramat-
ic. For example, the Automobile Club
Insurance Association in Michigan, a ma-
jor auto insurer in that state, recently had
623 cases of catastrophically injured vic-
tims on its books. Of those, only 15 were
in nursing homes.

An insurance-industry group recently
studied 420 seriously injured auto-crash
victims in the three states (Michx’gam
New Jersey, and Pennsylvania) with un-
limited medical and rehabilitation bene-
fits. More than 80 percent of them had
been in rehabilitation programs—which
often are not covered by health insur-
ance—and most had benefitted from
them. Most were living at bome and
many had near-normal life expectancies.

Continued on page 546

s the > uto:insur

vy >
Y s

The map below shows the kinds of auto-insurance laws that
prevail in the 50 states and the District of Columbia.

A state with a descriptive threshold allows victims to sue
only if their injuries are serious. Their heirs can sue in the
event of their death. .

A state with a dollar threshold allows victims to sue if they
accumulate medical bills that exceed a specified dollar
amount. The map shows the thresholds for each of the 13
jurisdictions that use this arrangement.

A—New Jersey recently changed Its law, giving drivers the option of a $200
threshold or a $1500 threshold.
B-—Pennsylvania, effective Oct. 1984, is eliminating restrictions on the right
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An add-on state does not restrict the right to sue but
requires insurance companies to offer no-fault coverage to car
owners. In three of these states—Delaware, Maryland, and
Oregon—car-owners are required to buy it

‘A tort state does not restrict the right to sue. Accident
victims usually receive no compensation for their injuries
from their own auto insurance. They must make a claim
against the other person’s insurance company, or sue the party
they believe caused the accident.

Dotlar Add-on Tort

Descriptive
Threshoid

to sue, making It an add-on state. Also, companies will no longer be
required to offer unlimited medical benefits.
©—Current threshold is $500; $2500 threshold takes effect Jan. 1, 1985.
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No-fault Iinsurance
Continued from page 513

The recent DOT report concluded: “In
the absence of high-benefits no-fault auto
insurance, there probably would not
have been enough money available for
the treatment of the catastrophically in-
jured . .. to produce any significant
improvement in the condition of any of
these victims.”

To get major help for the seriously
injured, only a true no-fault statute with
high benefit limits will do. A no-fault
state with skimpy benefits is almost as
bad as a tort state from the standpoint of
helping the seriously injured victim. An
insurance-industry research group sur-
veyed one group of catastrophically in-
jured crash victims and determined they
needed, on average, more than $400,000
for lifetime care and rehabilitation.

A stalled crusade )

Since the mid-1970’s, only the District
of Columbia has been able to pass a no-
fault law. The no-fault movement has
been stalled primarily by trial lawyers,
who have fought vigorously to obstruct
passage of good no-fault laws and to
weaken or repeal existing laws.

In 1976, the lawyers gave a quarter of
a million dollars to Congressional candi-
dates who opposed or might oppose no-
fault. Two years later, the American
Trial Lawyers Association succeeded in
blocking a bill that would have set Feder-
al standards for state no-fault laws.

More recently, no-fault legislation has
been debated mainly at the state level—
and trial lawyers have been effective in
influencing state politics. Recently,
they’ve been at work in Kansas: This year
the Kansas legislature approved an in-
crease in no-fault benefits from $2000 to
$5000 and an increase in the threshold
from $500 to $1500, both modest im-
provements. But Govemnor John Carlin,
who has received significant campaign
contributions from several trial lawyers,
vetoed the bill.
. Trial lawyers were also instrumental in
passing the law that eliminates restric-
tions on lawsuits in Pennsylvania.

While the lawyers labor against no-

_fault, the insurance industry is working

for it—but not very hard. As Jean Hies-
tand, vice president and general counsel
for State Farm Mutual, says, “We think
the principle is sound, but the steam has
gone out of the issue.”

CU has long supported the principle of
no-fault laws. We hope to see them in the
98 states that still use the traditional tort

~system. But, equally important, we’d like
to see the states that have half-hearted
no-fault laws give the concept the chance
it deserves. Where it has been imple-

“mented well, as in Michigan and New
York, no-fault works.
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-Editorials
Disorder in the

Warren Burger has thrown down the
gauntlet. In effect, the chief justice of the
United States Supreme Court has {old the

ion. to clean up a growing
mess themselves before it reaches the point
where someone else feels compelled to step
in.

Burger pulled no punches in his annual
address to the American Bar Association in
Las Vegas. He described the American e-
gal system as "too costly, too painful. too
destructive, too_inefficient for a truly civj-
lized people.”

Virtually no one associated with the
courts escaped a dressing-down from the
chief justice. “The entire legal profession —
lawyers, judges, law teachers — have be-
co merized with the stimulation
of the courtroom contest that we tend to
forget that we ought to be healers of con-

He asked the ABA to take the lead in
finding ways to reduce the tremendous
overcrowding of court dockets and to re-
build lost public esteem. In Iocusing on the
image problem, Burger touched what may
be a sore point with the lawyers. However,

he’s absolutely correct. The people’s image

In God We Tru;t————]'

court . ..

of attorneys has been tarnished by a variety
of reasons: memories of Watergate, in
which so many of the central figures were
lawyers; personal experiences with court-
room delays; a legal system so complicated
laymen often feel threatened, rather than
protected, by it, and the public’s perception
of lawyers as ‘hired guns” (Burger’s
phrase).

Perhaps among the most important
themes Burger addressed is that “goin:g to
court” has become one of.the country’s
Tavorite pastimes; too many frivolous law-
suits are filed, sometimes more at the
urging of lawyers hoping for a jackpot jury
award than at their clients’ sense of having
been wronged.

Or, to put it another way, as Burger did in
a speech last summer in London, the United
States needs more lawyers “who understand
that access to justice does not Invariably_
mean access to courtrooms.

In a country of laws, it is most critical
that the legal system put its house in order.

"Every year for the last several, Burger has

spoken forcefully for court reforms. Some
progress has been made, but there is still
far to go.

... and part of the answer

While the Chief Justice of the U.S. Su-
preme Court has called for a virtual over-
haul of the nation’s legal system, the Chief
Justice of the Kansas Supreme Court would
settle for three additional appeals court
judges, at least for’now.

Alfred Schroeder told a joint legislative
committee that the backlog in the Kansas

Court of Appeals is creating a morale prob-

Tem ong judges on the state’s newest
court, which was created in 1977. It tak
almost a vear for a case 10 be nea‘rT'aTr%
ruled on by the appeals court, he said.

Supreme Court Justice David Prager em-
phasized to the committee that delay is the
No. 1 problem. More than 1,000 cases were
filed last year with the appeals court. iI the
judges worked every day of the year, they
would have to hear and rule on three cases

/6- e /%M{f /[T i

a day just to stay even, let alone reduce th
rest of the BacEio another 750 cases.
Tt’s clear that 1f the present rate contin-
“ues, the appeals court will be hopelessly
buried in cases before this year is out.
Adding three more judges to the- appeals
court, as Schroeder and his colleagues on
the high court unanimously urged, would
add more than $320,000 to the state budget.
That’s a lot of money, but the question
really is, can we afford not to have these
judges? :
Under the present overburdened system,
cases are delayed more than a year. Surely
that is not what the Constitution means in-
its mandate for swift and sure justice.
Three more appeals court judges will not
solve the problem entirely, but it will go
further toward that goal than maintenance
of the status quo.
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