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Date

MINUTES OF THE __°Us¢  COMMITTEE ON __ Judiciary

Representative Joe Knopp

The meeting was called to order by :
Chairperson

at

3:30  xxx February 26 1985in room _326=S __ of the Capitol.

p-m. on

All members were present except:

Representatives Adam, Harper & Wunsch were excused.

Committee staff present:

Jerry Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department

Mary Ann Torrence, Revisor of Statute's Office
Becca Conrad, Secretary

Conferees appearing before the committee:

Representative Laird

John Yeats, Representing Christian Life Commission Committee

Rod Foster, Grocery StoreManager

Ron Stuart, Certified Public Accountant

Pastor Mike Conn, Youth President of United Pentecostal Church of Kansas
David Upchurch, Pastor of Christ Presbyterian Church

Brenda Hoyt, Attorney General's Office

Jim Clark, Kansas County & District Attorneys Association

Mr. Tatum, a Johnson County Prosecutor

Emil Tonkovich, Associate Professor of Law, University of Kansas Law School
Dennis Moore, District Attorney in Johnson County

Elizabeth Taylor, Kansas Association of Domestic Violence Programs

Robin Fowler, Assistant Attorney General

HB 2404 - Concerning crimes and punishments; relating to the crime of promoting
obscenity harmful to minors.

Representative Laird sponsored this bill and said he was not objecting to the magazines
themselves, but felt there should be a censorship from kids.

John Yeates, representing Christian Life Commission Committee, spoke in favor of
this bill as shown in Attachment No. 1.

Rod Foster, a grocery store manager in Topeka, spoke in favor of this bill. He said
they had recently taken all the obscene magazines out of their stores, and it had not
caused them any problems at all. He said there have been no financial problems and
no complaints since they have done this.

Ron Stuart, certified public accountant in Topeka, spoke in favor of HB 2404. He said
he was concerned about the children of any age going to a store and purchasing whatever
type of magazines they want. As a businessman he said he was concerned about the
economy of Topeka. He deals with a number of businessmen who come into the city and
State of Kansas, and he said most of the time the people he works with are concerned
about what is the quality of this city or state. He believes they are loyal family
people and he doesn't believe there is anything in pornography that improves family
unity.

Pastor Mike Conn, Youth President of United Pentecostal Church of Kansas, spoke in favor
of this bill. He said pornographypromotes infidelity in marriage which in turn breaks
up homes and thus children grow up in broken homes. He said these children are usually
abused and filled with hate which in turn causes more crime. The building blocks of

our nation are families and it has been reported that 957 of the inmates at KRDC come
from broken homes.

David Upchurch, Pastor of Christ Presbyterian Church in Topeka, testified in favor
of this bill. See Attachment No. 2.

Brenda Hoyt, Attorney General's office, said they are in favor of the intent of this
legislation. She said they had just received the bill yesterday and had not had a
chance to review it as far as the constitutionality of it goes, but they are very much
in favor of the intent of protecting children from this material.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page _1__. Of =
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Representative Solbach asked if the language in this bill was patterned after a successful
piece of legislation in another state that has withstood constitutional challenge.

Mr. Yeats said this had been designed after the State of Georgia's bill and has been
before the George courts, but has not gone to the Supreme Court.

The Chairman said that the current standard for determining obscenity is what is offensive
to the prevailing standards of the contemporary adult community and this bill is adding

the language "with respect to what it suitable material for minors", which suggests that
the standard of obscenity for adults would be a different standard than that for minors.
Mr. Yeates agreed with this, and said that this bill would tighten down the definitions
for prosecution.

Ms. Hoyt said that the most obscene material is that of sadomasochism and there is nothing
in the current statute that makes that obscene. She hoped that this would be changed.

HB 2454 - Concerning criminal procedure; relating to preliminary examinations.

Jim Clark, Kansas County & District Attorneys Association, said this bill was introduced

at the request of this association and it was also requested to be introduced by invitation
from the Kansas Supreme Court in the case of State of Kansas v. Cremer. He presented
Attachment Nos.3, 4, and 5 concerning this bill.

Mr. Tatum, a Johnson County prosecutor, spoke in favor of this bill saying that it

would save the courts considerable time and expense which is now spent in handling
preliminary hearings. He said this would help to process defendants through trial

much more rapidly than they currently are able to do. This would eliminate the
defendants' bond, remaining in county jails for extended periods of time, the extra
expenses of court time for the preliminary hearing, the prosecutor's time for preliminary
hearing and the witness expenses for preliminary hearing as well, and allow the courts

to concentrate their efforts in tearing down their trial dockets. He said this would
have a positive effect on the entire criminal justice sytem.

Emil Tonkovich, Associate Professor of Law at the University of Kansas Law School,

spoke in favor of this bill to permitting hearsay to be used in preliminary examinations.
He had these basic arguments for permitting hearsay as follows: 1.) the Kansas procedure
goes far beyond what is constitutionally required in preliminary examinations; 2.) there
is a tremendous cost to the judicial system, a waste of time in the judicial system,
court costs, prosecutors' time, police officers' time, inconvenience of state witnesses;
and 3.) harassment and embarrassment of witnesses particularly in sensitive crimes.

He said permitting hearsay in preliminary examinations will substantially remedy this
problem and will do so with little or no cost to criminal defendants. The article

he wrote concerning this is Attachment No. 6.

Dennis Moore, District Attorney in Johnson County, spoke in favor of this bill. He
presented Attachment No. 7 which is a schedule of a typical Thursday's preliminary
hearings (highlighted in pink). He said that every one of these are set for a further
hearing or continuance. He also presented Attachment No. 8 which is a letter from

a rape victim concerning her experience with a preliminary hearing. He also presented
Attachment No. 9 in support of this bill. Mr. Moore stated that he does not support
HB 2445 as related to HB 2454,

Elizabeth Taylor, Kansas Association of Domestic Violence Programs, spoke in favor

of HB 2454. She said that in prosecuting defendants, the victims are revictimized when
they testify. She said recounting the criminal incident during direct questioning is
extremely hard and even more difficult when a victim has to go through cross-examination.
She said they are in support of allowing hearsay. She said they are also concerned about
the material being taken in preliminary hearing not being used at the trial as stated

by Valerie in Attachment No. 8. She said they are for equal protection of the victim
and defendant.

OB 2445 - Relating to criminal procedure; providing for discovery depositions in
criminal cases.

Robin Fowler, Assistant Attorney General, spoke against this bill. He said the process

of depositions can really be abused and can open up the door for an enormous expense.
A second concern they have is with the Kansas Bureau of Investigation lab people being
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called in for depositions. They proposed that on line 23 of HB 2445 that the language
"except for forensic examiners", be inserted after the word person.

HB 2340 - Concerning crimes and punishments; relating to the crime of promoting obscenity.
Representative Duncan explained the origination of this bill.

A motion was made by Representative Buehler and seconded by Representative Snowbarger
to approve the minutes of February 5 and 6.

The meeting adjourned at 5:05 p.m.
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John Yeats
Christian Life Commission Committee

HOUSE BILL No. 2404 4335 S.E. 29th
Topeka, Kansas 66605

Any adult, with his/her eyes open, has seen little children in certain
stores running loose without adult supervision. Some of us have even
seen these children go to the magazine racks looking for a "funny book"
only to see a child inadvertently pick up a magazine that's not so

funny. The other day I went into a drug store for some breath mints.

" The magazine shelves were just across the aisle. There stood two boys
not a day older than ten with a girl near the same age. They were
thumbing through the latest issue of "OUI". One of the boys and the

girl snickered as they looked at the fantaéy photos of whores positioning

their nude bodies to tantalize potential magazine purchasers.

1he countenance of the other boy appeared sober and confused. His lips
shaped a half snicker when the peer pressure was applied. But his

eyes told a story of hurt and bewilderment. "Is this what sex is all
about?" I wondered if he'd been the victim of some pediaphiliac's lust,
lusts stirred by the child-porno periodical received in the mail the

week before.

whgn the trio noticed someone was looking, they quickly closed the
magazine and ran to the candy racks. Who knows the full impact the
foul photos had on their young minds. What distorted behavior was
spawned in their young memory banks? I thought,fwould they try to

mimic what they'd éeen?"

Something has to be done. Many concerned citizens all across the state
Attachment No. 1

of Kansas have rightly appealed directly to propriators. Any many House Judiciary
February 26, 198

family-oriented businesses have responded affirmatively. In Topeka
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only one supermarket still carries the obscenity. All of the rest have
responsibly chosen to remove even the so-called "soft-porn" from their
stores. One reason is the potential damage on children. But many
neighborhood convenience stores, book stores, and drug stores continue
to openly place the material within access of a minor's eyes or hands
and eyes. (The boards in front of the publications are easily put

aside by an enterprising 14 year old looking for a fix for his lusts.)
Something must be done....

Something can be done state wide in Kansas. As you will hear in further
testimony, House Bill 2404 is constitutionally sound. Federal Supreme
Court rulings give you, as legislators, the authority to pass legislation
prohibiting the display, exhibition, or exposition of pornographic
materials in any place of business frequented by minors (18 years and

younger).

A similar piece of legislation was passed in Georgia. The vast majority
of citizens there welcomed it. Several citizens I've personally talked
to felt it has improved the public image of their state. Even fellow
Kansans touring Georgia have shared with me how impressed they were of

the cleaner image portrayed in the retail market place.

Some people in Georgia and in Washington D.C. believe there is a direct
1ink between the Atlanta child killings and "Kiddie Porn" and legislation,
Tike HB2404, is a public reaction to deviate behavior stimulated by
pornography. Certainly we hope nothing as devastating as the "Atlanta

Killings" must occur before we Kansans take positive affirmative action.

Children who see the obscene material as defined in HB2404 receive false

images of very deviate sexual behavior that is indelibly stored in the
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memory banks of their young minds.

I'm certain, as knowledgable leaders, you know the pornography
(including Playboy, Playgirl, and Penthouse) of today is not the
"naughty magazines" of a previous generation. Far from the skimpy clad
or bare-breasted models of yesterday, the more than 1,000 porno
magazines available today openly depict coitus both heterosexual;
explicit depictions of sex between people and various types of animals;

sadomasochistic sex, including torture, rape and even death.

Can you imagine the devastating affect on a child whose mind is polluted
with these images? Images which are formed from a magazine cover

found in a home town pharmacy. Or confused thinking resulting from
pulling a magazine off the top shelf of a grocery store and browsing

through the pictures.

HB2404 is good for Kansas children. I trust you will quickly affirm

it and move it to the full House for approval.



OUSE BILL NO. 2404

CHRIST CHURCH

PRESBYTERIAN CHURCH IN AMERICA

David Upchurch, Pastor Larry Watkins, Assoc.
322 S.W. Fillmore 425 S.W. Lincoln
Topeka, Kansas 66606 Topeka, Kansas 66606
(913) 232-4024 February 26, 1985 (913) 235-0633

Testimony for the House Judiciary Committee, Topeka

Judeo-Christian ethics have always regarded human sexuality sas
a gift from God to be received and enjoyed. But, like all of God's
gifts sexuality can be misused, distorted, and sbused. Obscenity,
as it is properly defined in House Bill No. 240lL, is an abuse of human
sexuality and, as such, is extremely dangerous to children and
adolescents. .

The photographers and editors of obscene publications recognize

this fundamental danger to children by labeling themselves as "adultl
entertsinment" or "for men". They see that the purpose of their

photographs is to arouse and excite their male readers. Their adver-
tising rates and their circulation numbers attest to their success in
acheiving their goal. The danger to children is that children sare not
yet mature enough to properly handle the very strong emotions stirred
up in them by obscene material. They do not yet have the discernment
to reject the utterly false and distorted view of sexuality represented
in what they see. Instead, as they consume such material their emotions
and their thinking are deeply affected. As the saying goes "a picture
js worth a thoussnd words." Also, studies have consistently indicated
that obscene material leads to false expectations and therefore to
great dissatisfaction in actual sexusl relationships. And, it is
common sense that, at the very least, obscenity must reinforce an exis-
ting distorted view of reality in those who commit sex-related crimes.

A second grave danger of obscenity to children is the false view
of women presented in it. To state what is depicted visually, obscenit;
sees women as objects rather than as human beings. Women sre victims
whose only reason for existence is sexual pleasure for men. According
to obscene publications, beauty is the only standard for measuring
the worth of an individual. Children and adolescents need protection
from such distortions so that they may have a chance to form a proper
view of women from life,rather thasn from the warped fantasies of dealers
in obscenity. All humans, men-and women, are created in God's imsge;
and we as & society must protect our children, as much as possible,
from those who would treat people otherwise.

House Bill No. 2404, if enacted, will go far to change the climate
of obscenity presently existing in stores that both sell obscene materi
and sell to children. One bookstore in Topeka sells comic books and
coloring books ten feet from obscene magazines with graphic covers.
Virtuslly all convenience stores sell candy five, ten, or fifteen feet
from "adult entertainment”. This bill will change that. This bill wil
put our state on record as opposing this material for children and
adolescents. Our children need a chance to form healthy views of
sexuality and of women before being tempted and assesulted by the obscen
This bill will help them. We need this law.

The Rev.
““In all things Christ and His Word Preeminent.”’

~g
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STATE v. CREMER Kan. 59
Cite as 676 P.2d 59 (Kan. 1984)

234 Kan. 594
The STATE of Kansas, Appellee,

V.
Jack B. CREMER, Appellant.
No. 54432.
Supreme Court of Kansas.

Jan. 13, 1984.

Defendant was convicted in the Shaw-
nee District Court, Franklin R. Theis, J., of
felony theft, and he appealed. The Court
of Appeals, 8 Kan.App.2d 699, 666 P.2d
1200, affirmed, and petition for review was
granted. The Supreme Court, Prager, J,,
held that: (1) rules of evidence contained in
Code of Civil Procedure apply to a prelimi-
nary examination in a criminal case; (2)
custodian of business records need not al-
ways be calied to lay foundation facts for
admission of business records into evi-
dence; such foundation facts may be
proved by any relevant evidence and the
person making entries in the records need
not be called to authenticate them if they
can be identified by someone else who is
qualified by knowledge of the facts; (3)
bank statements made in regular course of
business and presented to owner of account
as record of account transactions are trust-
worthy source of information and may be
admitted under business records exception
to hearsay rule; thus, trial court properly
admitted testimony of comptroller of oil
company relating to bank records which
showed that defendant had not deposited at
bank receipts of filling station in amount of
approximately $9,000; (4) absence of entry
in records of oil company of a deposit or
receipt of $9,000 earned by filling station
three days before defendant left town was
competent evidence that no deposit was
made; and (5) evidence was sufficient to
show probable cause that crime of felony
theft had been committed and that defend-
ant had committed it.

Affirmed.

Miller, J., concurred and filed opinion
in which McFarland, J., joined.

1. Criminal Law ¢=234

Rules of evidence contained in Code of
Civil Procedure are to be applied in prelimi-
nary examination in a criminal case, except
to extent they may be relaxed by other
court rules or statutes applicable to a spe-
cific situation. Rules of Evid., K.S.A. 60~
401 et seq.; K.S.A. 22-2902.

2. Criminal Law &444

Custedian of business records need not
be called to lay foundation facts for admis-
sion of business records into evidence;
foundation facts may be proved by any
relevant evidence and person making en-
tries in the business records need not be
called to authenticate them if they can be
identified by someone else who is qualified
by knowledge of the facts. Rules of Evid.,
K.S.A. 60-460(m).

3. Criminal Law &444

Policy of business records exception to
hearsay rule is to leave it up to trial court
to determine whether sources of informa-
tion, method, and time of preparation re-
fleet trustworthiness of the evidence.
Rules of Evid., K.S.A. 60-460(m, n}.

4. Criminal Law =234, 436

Bank statements made in regular
course of business and presented to owner
of account as record of account transac-
tions are a trustworthy source of informa-
tion and may be admitted under business
records exception to hearsay rule as part of
financial records of owner of acecount;
thus, trial court properly admitted at pre-
liminary hearing testimony of company
comptroller relating to bank records which
showed that defendant had not deposited at
bank receipts of filling station in amount of
approximately  $9,000.  Rules of Evid,
K.S.A. 60-460(m); K.S.A. 21-3701.

5. Criminal Law =234

Absence of entry in records of oil com-
pany of a deposit or receipt of $9,000
earned by filling station three days before
defendant left town was competent evi-
dence under business records exception to
hearsay rule to show that no deposit was

Attachment No. 3

House Judiciary
February 26,
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66 Kan. 676 PACIFIC REPORTER, 2d SERIES

Evidence during the preliminary examina-
tion.

A preliminary examination is not a trial.
Its primary purpose is to determine wheth-
er an accused should be 2eld for trial. The
initial determination of whether to issue an
arrest warrant may be made upon reliable
hearsay, and I see no reason why that
should not be the standard for preliminary
examinations.

We have some eighty nonlawyer district
magistrate judges in Kansas. These are
fine, conscientious people, and an asset to
the Kansas judicial system; but they have
but minimal legal training. We do give
them instruction, provide them with manu-
als and—as the majority noted—we require
all new district magistrate judges to take
and pass an examination on the law and be
certified as qualified before they may con-
tinue to serve. They have, at most, one or
two hours of instruction on the laws of
evidence. The majority believes that the
magistrates “can apply the statutory rules
of evidence without great difficulty.”

Lawyers, on the other hand, spend per-
haps five hours a week on the subject of
evidence during one or two semesters in
law school, plus outside reading and study.
This case illustrates that even lawyers can-
not apply the Rules of Evidence “without
great difficulty.” The trial judge—a law-
yer—held the evidence admissible. The
three-judge panel of the Court of Ap-
peals—all lawyers—held it inadmissible.
Seven justices of this court—all lawyers—
now disagree with the Court of Appeals,
and hold the same evidence admissible un-
der two of the twenty-nine or more excep-
tions to the hearsay rule enumerated in
K.S.A. 60-460.

This court should continue its century-old
policy and relax the rules of evidence at
preliminary examinations.

McFARLAND, J., joins the foregoing
concurring opinion.

O

KEY NUMBER SYSTEM

234 Kan. 636
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, Appellee,

v.
Peggy KROEKER, Appellant.
No. 55177.

Supreme Court of Kansas.

Jan. 13, 1984.

Automobile insurer which had paid per-
sonal injury protection benefits to its in-
sured brought action to determine its right
to subrogation or reimbursement after in-
sured had entered into a partial settlement
of her claim for her husband’s death. The
District Court, Sedgwick County, Michael
Corrigan, J., entered judgment in favor of
insurer, holding that it was entitled to reim-
bursement of PIP funeral and survival ben-
efits from the Hability settlement made
with the tort-feasor’s insurer, and the in-
sured appealed. The Supreme Court, Prag-
er, J., held that since the insured did not
settle her total claim or release tort-feasor
from all further liability, and since the in-
sured’s actual damages were in excess of
the PIP benefits paid by the insurer, the
PIP insurer was not entitled to be reim-
bursed for prior payments out of the pro-
ceeds of the settlement if the insured could
show that the payment of settlement would
not result in double recovery for same ele-
ments of damages.

Reversed and remanded with di-
rections.

1. Insurance €=601.25

Right of personal injury protection in-
surer to be reimbursed for personal injury
protection benefits paid is limited to those
damages recovered by injured insured
which are “‘duplicative” of those benefits.
K.S.A. 40-3113a. ’

2. Insurance &601.25

Damages recovered are duplicative
when failure to reimburse personal injury
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Executive and Legishitive Recommendation 3
Legisiation should be proposed and enacted to casure
that hearsay is admissible and sufficient in preliminary
hearings, so that victims need not testify in person,

Victims of crime are frequenty required to come (0
courl time after time in connection with a single case.
5{ Separate appearances are often required for the initial
charging of the caser prelomnary hearing, and grand
Jury testimony, i addition 1o repeated appearances
for pre-trial conlerences and the (rial itself The penal-
ty for the vicum’s Lalure o appear at any court pro-

cecding 1s usually dismisaal of the case,

Requiring the victim o appear and testilv at @ pre.

PR Ty

iminary hesring is an cnormous imposition that can
be eliminated. A preliminary hearing, as used in this
coptext, is an initial Judicid cxamination inlo the fucns
and circumstances of 2 case (o derermine 1f sufficient
evidence for further prosecution exists, It should not
be a mini-trial, lasting hours, Jdays, or cven weeks, in
which the vicoim has 1o relive his viclinuzation, In
some cases, the giving of such festimany is simply iim-
possible within the time constraints imposed. Within a
few days of the erime, somie victims are syl hospital-
ired or have been o traumatized (hat they are unabie
to speak mhoti thelr eaperience, Because the viclim
carnot attend the hearmp, i does not take place, and
the defendant is often free 16 terrorize others,

I should be sullicient for this determination that
the police officer or deteviive assigned 1o the case tes-
iy s to the facts, with the delendant possessing the
right of cross-examimaiion. The defendant's right (o
pre-trial discovery af (e rovernment’'s case ouiside

the courtroom and pursaant (o local rules would

remain intact. The sufficicney of hearsay at g prefim,

nary  hearmg is frmly established in the federy

CREN T

cortiis, as owell as oo number of ool A]U]’)“\‘dicz)(}m

b1
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Y N
By Sidnev L. Willen
R AMI — Uyou crave to heep
v innocent people out of Jaa
- ~ and gullty criminais off the
sels, ther listen to this story.
In Dace County, Fla., & formidshie
ef trind judge and a forthright state
derney have pat in motion g direct
ling eriminal justice program where
« lnnucent go froe and the guilty are
Haway in €5 dayn.
(N2 Jackson County statisticz are
Ptto whow arrest-to-trial time. but

formed sources estimate an average

{ive months.)

The Duce County chief trial judge,
dwsard D. Cowart, and the state at.
ey, Janet Reno, seized on 2 United
sles Supreme Court decision that
ks an ancient first step in the erimi-
d justice trial process callod
rinary heartng." ‘
The sicry begins In 1975 when the
#h court told the state of Florida in
arsteln vs, that you can dump
E "ndvcmry"p&ncﬁ'thelw&rix\g.
“ILis Dol essental o meet the
i Amendment's probable cause
andard Lo confront and cross-exam-
: withesses to believe a suspect has
numutted & crime.” Justice Powell
o, An iInlormal determination
A be made by a judicial officer
her befors oc promptly after ar-
o
nmmm.o{cctm.f.{amhm-
in yenks you lnio s police station, a
ige sbouid see to it quickly that the
jcer had good reasan (“‘probable
uze’) to deprive you of your free-
.

The sticky question Iz whether a
uninal defense Jawyer has o nght to
chie the cob and other state
tneases quickly after srrest and in
<n et or whether the judge can
ke a “probable cause’ decision by
xling only sworn writlen reporis
Sawit (esh-and-ciood tesumanv,
Sarly this year Judge Cowart and
5 Reno put the kiss of death to the
dversary™ preliminary hearing o
wde County ln faver of sworn docu-
snistion. Today Ln Dade County a
ad-hearing judge decides “probable
use” fur artest without live testime-

1
1

b Dade County defenae lawyers
sliod with & streamlined crizninal
iUie system that removes the Lradi-
ssl first cowrtroom confrontstion
B prosecution withesses?

CThe progrom warky well,” Rorpror
Brummer, Dede County public de-
wer wld me. “The office of stale
orney under Janet Reno tells the de-
we  everything., No surprise evi-
aC¢ pops up during trial.””

L otop civil liberties Jswyer who
ved not 1o be identified credits the
WTAm’s auccese to Cower!t and
a0,

“They don't buckle when they get
2se (70m the cops. Hell, assistant
e aliotneys under Reno throw out
Ve crses at the ‘pre-trin) confer-
' than hxdges did at the prelimi-
Y bearings.”

o David Weed, executive masistant
sic defender, told me the program
~oriang “fine’ but he expressed his
sone! belied that s defenciant has a
situtional right to zn adversary
liminary hearing,'

iank Adorno, chief trig! mssistant
ier Janet Reno, zaid the refussl of
Je County's 12 felony judges to poat-
@ craes without good cause and
e inal corderence’” B9 o long way

saney Lo Willens, a Kansas City
yer, hes belped develop police and
Wity complaint offices, & police-so-
! wurkes program end witness as.
iance project here, He regulasly e
w3 books for The Star and The
nes on the law and court system.

e v

| ‘  the Crim

'

®

inci

Justice §

7

T

S

T

FIVE MONTHS
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DADE COUNTY

SNy T

CRIME

in protecting defendant rights.
“Garbage is dumped at 2 ‘pre-trial
confernce’ that must be scheduled

within 14 days of arvest,” Adorno ex-

plained. “Our assistants meet togeth-
er {uevtofzee with erime victims,
witnesses, Including policemen. 1f we
Can't make 2 case. we stop westing
everybody's time and dismiss o re-
duce to misdemeanor.”

tIn Jackson County an assistant
procRaion 2vee 3 police onngg bas
forehand, & protection sgainst police
nbuse.}

Adorno says a key to the program's
success s that his 36 assistants sty
hitched to a case from start to finish as
does a felony judge. So it pays assis
tant state aitorneys to drop felony cas.
€s withun the 14-day arraignment peri.
od where prosecution is not warranted
and to pursue cases that have merit.

Dade County assistant state attor-
neys sl “pre-trial confercnce’ are
trained 10 Quiz crime victims and
wilnesses, cornfort them and remind
them the law jumps from “‘probable
cause” for arvest to "bevond s reason-
able doubt™ for conviction.

An sssistant state sttorney must [ish
o cut bait at the “arraignment” in
open court schedulodd within 14 days of
arrest. There the assistant state attor.
ney simply gnnounces o the Judge and
defendant ard counsel the decision
whether to dismiss charges, reduce
them or try the case. A trial date is sl
within 45 days which, of course. aims
2t 60 days (rom arrest to trial,

“The beauty of kevping the same as.
sistant state aliorney on a case from’
beginning to end.” Adorno says, “'ig
that he or she mma for the bottom line,
innocence or guilt beyond » reasonadle
douht "

Un Jecksan Ceunty = ariminal case

W e

HEAmNG

A Streamlined System Here?

Car Jacksen County under the 1975 United Ststes Supreme Court

decision ¢of

Shortly after Gerstein vs, Pugh, the Florida

Gerstein vs. Pugh abolish “preliminary hearings™ in order to
efficiently and fairly speed up artest-to-trial
Coanty, Fla., experience is followed.

tme? Yes, i the Dade

Suprermne Court repealed

the “adversary™ rule, Dade County chief trial Judge Edward D, Cowart

made an “in-house’ study for

his court, found fustice could be served by

Femoving the adversary aspocts of 2 preliminiry hearing, tosied the jdos

begnning in October

1978 and removed “sdversary” preliminary hear-

Ings [rom the system beginning the first of this year.

Judge Cownrt said that in
implementation in Jackson
ruling permitting it. S.L.W.

kis judgment the only thing necessary for
County would

be a Missouri Supreme Court

leapfrogs from one fssistant prosecu-
ior to another.)

In Dade County a criminal felony de-
fendant appears in court twice before
trial, once for & bond hearing and
“probabie cause™ determination and
once for arraignment and setting of
trial date. In Jackson County a crimi-
nal [elony defendant appears in court
three times belore irial, vnce for &
bend hearing (arraignment?, once for
an “adversary' preliminary hearing
and once for & second bona hearing
and assignment to & court division
(also called arraignment). So Jackson
County has one more step in the proc-
ess than Dade County, with an adver-
sary hearing thrown in and duplicstion
that should be eliminated,

Do policemen in Dade County {avor
the new seven-month-old program” At
they didn't. The police wuon
Frumbled at loss of overtime pay {or
attending a prelirninary bearing. To-
day Dade County policemen show na
resrels over its demuse,

TWe like 3L Bobby L. Jones, acting

{irst

director of the Dode County Fublic
Safety Department, told me. “Ms.
Reno rides patrol cars, speaks to po-
licemen at rol! calls anc exchanges
memos with me.""

According to Jemes Bryant, chief of
eourt services of the Public Safety De-
partment, the Dade Cou otice de-
partment has so far saved $6.000 a
month with the new program. Police-
men no longer rack up overtime pay
waiting cut preliminary hearin

My interview with Judpe Cowan
took place &fter 1 had learned by lung
distance phone of the murder of Xath.
erine Jo Allen in Kansas City. I asked
the jurige whether the new Dade Coun-
ty erirminal justice system could have
saved the life of a rape victim ready to
testify at ner alleged rapist’s trigl,

“Fean't answer that,” the Juddye
plied. "Af
totally different, But what I do kner
that the guicker you dispose of »
ous eriminal case without sacrifs
ngh
WIlnes.

re-

all, each situalion is so

. e srder everybody i,

- Attachment #5 _

R Jefmres wat

Judge Cowurt releaned to me stati:
des showing that $8 percent of Dag
County’s felony defendants hav

ropped out of the system gince th

of the year, which meant to tr
Jurige that the peaple involved with th
cases WAt remained were deall wit
more efliciently and fairly,

The Dade County state aLloriey
Jaret Reno, is & woman described by
others s “forthrght,” “enviite,’
Tenergelc” Ane innovative. "

When I asked Ma. Renc how she Lo
been sble to achieve g right blend o
efficiency apd fuirness in 3 sprawline
driminal  justice system  Involvim
200K fefony cases a year, she replied:

Cooperaticn from wel-motivates
people nside
department, pubiic defender’s of
fice and cven lower level employeer.
After ali, & system i only pg good ce
people who rnanage "

Ms. Reno prased Dade County’s
court side victdm-withess program
where a full-tume staff trecks 100 voi-

: 1 walchers' wha also no-
3 Ums and witnesses when
2nd where Lo sppagr in court. Accord-
ing (o fab Silber, program director,
volunteer how's {rom 1976 Lo June 1070
The program was start-
the Crime Commission of Dage

tolaled 25
ed by

Adorno, Ms. Reno's cutspolen
nd man, finds 00 problerns
wilh & weman whom be calls,

“Buss,

Darked Adurno the same question |
mekd M, Re namely, how his of-
lice sewms to

Byalern

e = e e
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and post-arrest detention.'? The standard for wrvest is probable cause, defined in
terms of facts and circumstances sullicient to warrant a reasonable person to be-
lieve that the defendant had committed or was committing a crime.!™ "This stan-
dard represents a necessary balance between the individual’s vight to liberly and
the state’s duty to protect socicty against crime.'
amendment’s saleguards, it is generally required that the probable cause deter-

To implement the fourth

mination be made by a neutral and detached magistrate. '’

In the leading casc of Gerstenn v. Jugh ' the United States Supreme Court ad-
dressed the issue of whether an arrestee who is subjected (o extended post-arrest
detention is constitutionally entitled to a judicial determination of probable
cause.'” The Court recognized that, because of practical considerations, a police
officer’s probable cause determination may be legally sullicient to justify the -
rest of a criminal suspect and the briel detention of the suspect to take adminis-
trative steps incident to arrest.'™ However, once the suspect is in custody, there is
no longer any reason to dispense with the magistrare’s probable cause deternina-
tion."”
judicial determination of probable cause as a prerequisite 1o extendaed post-arrest
detention.??

Therefore, the Court held that the fourth amendment requires a tinely

The Court in Gerstern, however, also Tound that the fourth amendment does

not require adversarial probable cause hearings.”!

The only assuein these post-
arrest situations is whether there is probable cause for detaining the arrestee
pending further proceedings.®* This issuc, the Court reasoned, can be deter-
mined without an adversarial hearing.”!

While its holding was limited to the precise requirement of the fourth amend-
ment, the Court in Gerstein recognized that state procedures may vary widely
satisfying this requirement.*' An adversarial determination ol probable cause,
such as the Kansas preliminary examination, is not constitutionally required. ™
For example, the Court found that a probable cause determination at the arres-
tee’s first appearance before a judicial oflicer will satisfy the fourth amendment

Although adversarial preliminary examinations are not constitutionally nian-
dated, many jurisdictions provide for them in various forms and utilize them 1o
different degrees.?” A few states do not have any form of preliminary exaimina
ton, but instead satsly the Gerstern vequirement through an ev parte probable

12 Cupp v. Murphy, 412 U8, 291, 294-95 (1973).

13 Beck v, Ohio, 379 LLS. 89, 91 (1961).

M Bonegar v United Staces, 338 LS 160, 176 (1944

1 Johnsan v Unied Staves, 333 ULSC 10, 13- EE (1918)

19 420 LS, 103 (1975).

V7 /d . an 105,

I /dar V1314 fut vee Payton v. New Yark, 405 USC 0730 576 (1980).

19420 U.S. at 114,

20/

2V [dar 120, 123,

2L o 120,

23 /d.

24 fd. av 1230,

23 /d.,

26 1d e 193

8, ep., FEn, R CrRIM. P51 (a) (adversinial preliminary examination permitting hearsay); Kan
STAT. ANN.§ 22-2002(3) (1981); Cremer, 2340 Kan. at 599:600, 676 P.2d ac 63-6:4 (adversartal prelinunary
examination not generally permitting hearsay).
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A PROPGSAL IFOR THE USE OF OTHERWISE
INADMISSIBLE HEARSAY IN KANSAS

PRELIMINARY EXAMINATIONS
Lmid A Tonkooich ™

In Kansas, persons arvested on felony warcant are entidled 1o o preliminay
examination before a magistrate, unless the wirrant was issued puistant 1o o
grand jury indictment.! Preliminary exansinations are formal, adversacial BTN
ceedings in which the defendant may cross-examine state witnesses and introda -
evidence 1 his own behall? THearsay evidence, however, is not admissible in
Ransax preliminary examinations® unless i fits a0 recognived exception 1ot
hearsay relet or a limited statuiory exception.”

The primary purpose of a preliminary examination is to judicially determine
whether there is probable cause to believe that afelony has been committed., andd
whether there ts probable cause to believe that the defendant commitied 1 Tl
preliminary examination is essentially a judicial inguiry into whether the defend-
ant should be held for wial?

Prefiminary examinations in Kansas go beyond that whichs is constitutionally
requited of a judicial probable cause determinazion® Kansans pay a high price
for these unnceessary procedures. Consequently, the Kansas prefiominary exaooni-
nation has been the target of substantial criticism, 10

Although more drastic remedies are arguably leasible, permuitting the use of
othenwise inadinissible hemrsay in Kansas preliminary examinations would repre-
sent a conservative, yet significant, procedural improvement. This article will
review the constitutional and legistative foundations for preliminary examing-
tions and examine the status of hearsay in these proceedings. 1t will also suggest
a proposal that hearsay be admissible in Kansas preliminary examinations, ! .

l. C()N.\"l'!'l".f’l'l(}N/\l. AND l.l‘,(;i.\'l./\'l'l\‘l-‘. I"()UNI)/\'H(M\‘,\X O PRI",!.HVHN/\:\'Y
EXAMINATIONS

The fourth amendment defines both the standards and procedures for arrest

* Associate Prafessor of Vaw, Uxxi'.'rl’\i\","uf Korisas, ] Y ANT T, swmein cum: lawelr . Notie Phiane, 1 he
author achkuowledyes the assistance of Janes P Gerstendan, thind yoear Law studeat at the Universaty ol
Kanzas, in this article'’s preparation, .

PRANSNrars ANNG§ 22290200 (1),

24§ 222902(3).

YSuate v Cremer, 234 Kan. 594, 599604, h7a 1o D9, GG (Tt

T EAN. STAT. ANN. § G0-460 (198,

Poee wd § 2229020 (Supp, 1983 (regirding forensic exawninitions).

O State v Jones, 233 Kano 170, 172, 600 P20 965, 965-69 (raasy,

I3 ‘/‘_{-

B Adversanal prrliminur)‘ CRUNHL 0D 3re no] comtituuomally mandited. Genstern v, Puogh, 1y
U.S0 103, 119225 (1479).

T The UBNECEsSary Costx to souicly are apparent and do nor need cliboration. However, beyond tlhe

obvious wasic of judicial, prosecution, and police tesourees, it is worth imling that vietims and wiliesses

are often awibjecied 1o vnnecessary harassment, crubacasanient, g inconvenicnee,

VO imuinal Focedure /x'{/blm‘g to Iyeduninery Fyamonation, Ameniing K5 A 222002 ind Lepenling the Fntig
Sactron, [N Hearings on Floese B0l No, 2520 j'.f.',/(.”!‘ the Nanmvrs Newse Comoniter ont Juicrary ¢ 1944) ol
hshed minutes of testimony on February 7-8, 1984) [hereinafier cited as Lewring |.

VH/d. (testimony by Professor Fanif A, Tonkovich on Vebruary 7, 1454,
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cause aflidavit at the initial appearance.® Only Kansus and ten other states [aro-
vide for a full adversarial preliminary examinauon in which hearsay is not gener-

ally admissible 1o support the probable cause fnding® "Ihe source of this righi
to a {ull adversarial preliminary examination in Kansos i statutory, ™

IL HEARSAY IN PRELIMINARY EXAMINATIONS

In Cersten | the Court stated that the Constitution does not peohibin states (rom
authorizing the use of otherwise inadimissible hearsiay evidence 10 deteriminge
probable cause at the preliminary examination. ™ Furthiermore, thic Clourt fond
that the accused has no constitutional right 1o confront State witnesses 1 (e
preliminary examination, ™ Noting the distinctions hetween (vial hindines of
gutlt and probable cause determinations, the Court o ssoned that the accised s
confrontation and cross-examination of State wiinesses ai preliary examina-
tions might only slightly enhance the relialnlity of probable cause determin.
tions.”™ This speculative benefit, the Gourt concluded, was ouiweighed by the
burden these procedures place on the already overburdened eriminal Jrstice
sysiem, !

In two recent cases, Stale v Sherry™ and State o Crenier Sothe Kansas Supreme
Court addressed the issue of the admissibility of hearsay evidence in prelinsinary
examinations. Serry involved a limited statutory exception to the hearsay probi-
bition, while Cremer concerned the general admissibility of hearsay.

In Sherry, the issue was the constitutionality of scetion 22-29024 of the Kansas
Statutes Annotated. This statute provides for the admission ol specified forensie
examiners’ reports at prehimimasy examinations without (he testimony of the fo-
rensic examiner.?? Relying on Gervtesn the court upheld the validity of the star
ute. ¥ Recognizing that while the Constitution does not profabit the use of
hearsay evidence in délcrmining probable cause a preliminary exanunations, the
court acknowledged that the state staiare requires the appheation of the rules of

26 e fullowing live stares use (s provedurer Flonid,, Todiana, Towa, Ve rinont and Wanhington
A June 1983 survey of suate attorneys general conducred by Mr. Ken Petersan, Assistant Chiel Dep
uty District Avterney in the Sacramento, Californin Dintric Attarney’s Otlice, indicated that as o i ler of
inw or practce hearsay is generally not admissible in preelinumary examinations i (e following e
Arkansas, California, Hawail, 1daho, Kuansas, Missouri, Ohtahans, Souh Dakara, Tenuesser, Vivginag,
und Wisconsin - Peierson, 74, Pyeliminary Hewring: A4 i Sor Medificatian . Prosy cOroms By L Juls Aug
P03, ac 14, 17, 20,
M8z State v Boone, 218 Kan, B2, 508 Pord 9 (1070,
W Gerstern, 420 VLS, e 120,
HELE an 1200
VS
V2 SIFTN RU TR
#2233 Kan. 920, 667 P.2d 267 (rags).
254 Kan, 094, 676 P.2d 59 [RRI 03N
BT KAN. StaT. ANN. § 22-2907, provides:
At any prelisinary oxsunination in which the tesulis of o forensic Crunination, anlyais,
[ comparisan or identification preparved by the Konsas barcaa of iu\.’rr\(xg;x!inn_ the secrelary
of heafth and coviranment, the sherit's deparunent of Johnson county or the police depate
men! of the city of Wichita are 1o be mroduced as evidence, the report, ur g copy of the
report, of the ﬁudings of the forensic examiner shall he admisible o evidenee in he pre-
biminany eximination i the same niamer and with the same fovce ond eilecn s if the foren-
sic exaniner wha perfomied such CxXannnation, analysis, cornpa oo o identihicabion and
precpared the repoct Uereon had testibied in person
M Sherry 234 Kan, at 92932, 667 P.9d a 375-78.
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evidence 1o Kansas preliminary examinations, ™ Therelore, the court reasoned
that the legislature could provide for the admission of the hearsay reports of fo-
rensic examiners.*Y In reaching its decision the court noted that in fedtral pre-
liminary examinations (he usual rules of evidence are not applicd, and he
finding of probable cause may be based on hearsay B

In Cremer | the Kansay Supreme Court faced the issne of wheter imadmissible
hearsay may generally form the basis foe o Goding ol prabuble cane at o prieling
nary exammation.*® The court ol appeals had held thin certain bank saternen s,
although technically inadinissible hearsay at o tial, could D aduitted and con
sidered in determining probable cause ac a prefimmary examination. ™ Reuson.
ing that the rules of evidence have trachivionally been relaxed a prehmina,
exammations, the court of appeals held that i there is aosubstantial basis for
crediting the hearsay it may be relied upon and form the basis of o probuble
cause finding in a preliminary examination !

The supreme court allivmed, although not o the tensons st ed by the courn
of appeals® The court held that the hank statements were admissible hearsay
under the business records exception to the hearsay rule, ™ Regarding the ven-
eral hearsay issue, the court concluded tha the rules ol evidence contained in he
Kansas Code of Civil Procedure are 1o be applied 1o preliminary examinations, '’
“except to the extent that they may be relaxed by other court rules or statuies
applicable 1o a specific situation, ™t Noting that there are no procedural rules
which muke the rules of evidence inapplicable (o prefiminary examinations,™ 1he
court held that hearsay evidence is generadly inadmissible, in prelimincy
examinations.™ ‘

Although it rejected the use of hearsay evidence in preliminary examinations,
the Kansas Supreme Court in Cremer based it decision ou statutory, not constitu.
tional, grounds. Furthermore, the court recognized a statutory exception to this
hearsay prohibition in Sherry.

M 4667 12d a0 377

w /.

ANNZR

42 Cremer |, 234 Kan, at 598, 676 P.2d a 62,
U an 597,670 P a6

“ /.

/4 at GU3, 676 .20 a 65,

Ol ac 602, 676 P.2d an 64,

CTLE A OO, 676 P2d ar U,

~.

“4l /d'

Ly

"L The court added thin K.m.\.\.\_jmlgrx' im‘lnding the nonlawyer magisi e Judes, Voan applhy he
statutory rules of evidence without grea ditliculty.” /4. This case, however, illustmies the difficalty g

even experienced judges have in applying the rules of evidence, particulatly the hearsay vule, The ol
Judge held the evidence admissible; the court ol appeals then lield it inadmissible; and finally, the SUpCne
court held it admissible. /7, 4 GO3-04, 676 P 2d ar 65 bty (Miller, ke concuring)

The court also noted that “wreat changes in the Concept ol due process” support i bholding, 24 a0 uuy
676 P.2d ar G4 1o is in((‘rrs(ing, however, that despite this wiatuitous sutenent, the coace bas fully e
briced the Gernsten decision, Sherry, 233 Kan. at 931, The Ulnited States Stpreme Court in Gendern, n 10775
case, held thav confrontation and Cross-exanination al prefiminany exaninations e ot reqineed. S
supra notes 3134 and ;lca‘ump:\uying test. Fuethermuore, thitty-nine states and the lederal courts have no
noticed these “great changes™ in due process and do not (ollow the Kansas procedure. Ses wnpra notes 25 &
29 and accampanying text.
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f Itis clear that the Constitution does not prohibit the vse of bearsay in prelin-
: nary examinations.”* it is also apparent that the hearsiay prohibition in Kanss b
statutory.” Consequently, any modifications regarding the use of hearsay in
Kansas preliminary examinations must he statutory. Section 22-2902 could be
cllectively amended to include the following Linguage: “I'he finding of probuble
cause may be based upon hearsay evidence in whole or i pacyn
“This amendment would he o conservitive, yet significant, step toward alleviar
ing the unnecessarily high costs Kansins pay under the present preliminay ey
amnation procedure. Rather than call several witiesses, the prosecutor couldd
establish probable cause through the hearsay testimony of one or two WHTCSSCS,
Furthermore, in many cases, this practice would avoid harrassment of and jneon-
VERIENCe o victims and witnesses, Permiting the use of hearsay in prelimina ¥

examinations will substantially benefit socicty with very lide, ilany, prepndice 1o
criminal defendanis.?®

A more drastic modification, such as abolishing prefimnnary examinations, is
constitutionally sound. The Kansas fegislature could abolinh prefinary e
nations and rely on the gy parte probable cause determination ar the injal ap
pearance.”  Such a modifics o, however, would provide only murginadly
greater socictal benefits with a potential cost of increased prejudice w defrnd.
ants. Rather than risk these costs, the Koansas legistatire should

, adopt the

amendmient set forth above,

2V Gerstern | 420 US. at 119-25,

%2 See supra notes 35-50 and accompanying test.

>3 This is the exact language used in Frn, R, Criae, LN

> See FHrurings, sepra note 10,

3> The Court in Gerstern ree ognized that the benelis of (his prractee ou
defendanis, 420 ULS, 12129,

2 Ser supra notes 2126 and aee GInpanying text,

twensh any possible prepudio. o
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Any man who doesn't want what he hasn't got
has all he wants.

Hampton, Kenneth  K-46466 SKS 08 Sent. 01 03 85 08:30
Hall, Karen K-47593 SKS 08 PSHE gis 03 85 . -08:40
Brooks, Tracy K-47698 BW 02 127995 % e e — U [
Fuester, James K-47415 RG 02 P.H. gl U oD 09U
ILovern, Carl K-47342 TE 08 Plea 01 03 85 09:00
Webb, Quinton K-47701 BwW 08 P.H. 0103 85 093§
Lloyd, Kenneth K-47603 Sp 08 BSHE s e e
Heffernon, James K-44254 Sp 02 Prob Rev 01 03 85 11:00
Clark, Brian RK-47187 TE 08 Plea 01 03 85 11:30
Clark, Brian K--47187 TE 08 Plea 0L 03 85 11:30
Barker, Paul K-47813 Bw 02 19 Fal Qe 0305 >kl 2 36
Folsom, Jimmie K-47541 SKS 02 PIHE Qi85 11:30
Nouriani, Farzad K-47328 RL 02 P.H. O g 85, - 118086
Welborn, Kevin RK-47677 SP 02 Trial 01 03 85 01:30
Carl, Daniel K-47660 BW 02 P.H. ORL © ey GO ERE]
Horton, Ron K-47521 Bw 02 Trial 01 03 85 01:30
Seve, Louis K-47742 RG 08 12 il OS85 02200
Brown, Relly K-44740 RL. 08 Hearmg UL U3 8o 02:50
Morris, Marion K-47571 TE 08 DAHE QIS OS EE 358E (03200
Stanford, Russell K-47693 TE 02 PEEE OIL OB e OERELS,
Call, Danny K-47751 Sp 08 P O (S S 3 ST (312130
Turner, Lawrence K-47877 PJM 04 P.H. Ol 2503 2 30
Richardson, C. K-47794 RL 04 P.H. D @B 38 el
McDonald, J. K-46813 BwWB 04 P.H. = .85 (3430
Alley, Donald K-47869 SKS 04 P.H. Ol OS s S S 03230
Newkirk/Bailey K-47888 SP 04 PINE U s S S R e T 3
Parrick, Jeffrey K-47358 RG 04 15l Ol 03 85 03 20
Johnson, Wynona K-41954 RG 04 Trial 01 03 85 03:30
Mitchell, David K-47744 sSp 04 P.H. DIEENOSmmeS S 03780
Hoglund/Gragg K-47866 RG 04 iZesigle S 30
Harper, Chad K-47867 RG 04 B i (SRR S —( S
Geiger, Randy K-47870 PJM 04 P.H. (0)i 035 85 03:30
Jacquez, Juan K-47863 SP 04 128l DISENOSEE 858 T (03730
Williams, Charles K-47888 SP 04 (RARETA s Rl S EE S (1358 )
Lusso, Kevin K-47861 RL 04 DA 0 dnemn0S e S Dumn 031230
Brunner, S. K-47884 BwW 04 P.H. 0dssnOS w85 menn 03230
Glaze, Ronald K-47910 BWw 04 12 J8l e s i b
McDonald, James K-47895 BwWB 04 PeoHe Odsesien03mnm85 03:30
Patton, Jeff K-47363 SKS 04 PraHe G il () S mm—c ") B 30)
Johnson/Alexander K-47896 SRT 04 PAE 0L 03 8 03:30
Slinkard, Chas. K-47056 Sp 02 Prob Rev 01 03 85 03:30
Flippin, Pettie K-47719 SRT 08 P.H. 81 08 85 104:@
Walker, Oscar K-45829 BB 02 Sent. 01 03 85 04:00
Bertrand, Rich. K-47717 TE 02 P H. GG 85 104:30
Francis, Terry K-47716 TE 02 ESHES Cf SR § € mtear - o R ¢ 3¢

Ferrell, Michael K-47760 SKS 08 Trial 01 03 85 04:30
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February 24, 1985

The House Judiciary Committee
Topeka, Kansas

RE: House Bill 2454 to amend KSA 22-2902
Members of the House Judiciary Committee:

Last year at this time I came to Topeka to testify before you as a victim
of crime. This year I am unable to personally testify, but again I am asking
you to amend the preliminary hearing statute KSA 22-2902 by adopting House
Bill 2454,

I was a victim of rape four years ago at the age of twenty. Due to very
strong evidence in my favor, and my belief in our system of justice, I felt
very confident and unafraid about going to trial---until the preliminary
hearing. I was asked humiliating, irrelevant, detailed questions about my
past that no attorney would have dared to ask before a jury. It was insinuated
that because I lived alone, I was promiscuous; because I jogged in shorts, I
had asked for it. I left the preliminary hearing stunned and disillusioned.
I was mortified at the thought of going through this again at the trial. By
the trial date I was so afraid and upset I literally almost could not walk
into the courtroom. As I found out, none of what was said in the preliminary
carried over to the trial, which made the preliminary hearing almost useless
as a means of discovery.

The primary use of a preliminary hearing for the defense attorney seems
to be to upset and intimidate the victim and to try to frighten them into not
being able to testify at the trial. By intentionally putting the victim under
extreme pressure, they are able to elicit answers that may not be interpreted
the way the victim intended. These senseless, degrading questions leave the
victim feeling used and defeated by our system.

Considering all the other detrimental aspects of the preliminary hearing,
such as time and money spent, it seems senseless to put victims and witnesses
through this added emotional trauma.

On behalf of victims and witnesses, I ask for your careful consideration
in eliminating these traumatic, time-consuming, and costly preliminary hearings.

Sincerely,
- .
Nadirss

Valerie
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House Judiciary
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STATE OF KANSAS
Tenth Judicial District

OFFICE OF DISTRICT ATTORNEY

DENNIS W. MOORE Jounson County COURTHOUSE
DistricT ATTORNEY P.O. Box 728, 6t FLoor TowEer
Oratue, Kansas 66061

913-782-5000, Exr. 333

February 26, 1985

House of Representatives
Judiciary Committee

Capitol Building, Room 5268
Topeka, Kansas 66603

Dear Members of the House Judiciary Committee:

Please consider this letter as written in support of H.B. 2454,
amending the preliminary hearing statute, K.S.A. 22-2902. The
purpose of this amendment is to remove the adversary element from
preliminary hearings, therefore alleviating the victim/witness
need to testify.

I have worked for the past eight years with crime victims in
the Johnson County District Attorney's Office. In my work,
I have seen the devastating effects that testifying has on the
victims/witnesses. They are victimized initially when the crime
occurs and then by asking them to cooperate with our office in
prosecuting the defendant, we open up their chances of being re-
victimized when they testify. Recounting the criminal incident
during direct questioning is extrememly hard and it gets even
more difficult when the victim has to endure cross examination.

The stages of victimization include: denial, anger, fear of
retaliation, paranoia, intimidation, and a feeling of lack of
protection. We as professionals have a duty to protect the vic-
tims of crime from being revictimized. This can be accomplished
by eliminating calling victims to testify at preliminary hearings.

I consider H.B. 2454 as a bill for victims' rights and I do
not believe that it infringes on the rights of the accused. The
benefits of this bill far outweigh the constitutional requirements
of the defendant in the determination of probable cause.

In the 1983 session, I testified in front of the House Judi-
ciary Committee in support of a similar bill. I spoke to you on
how this amendment would correspond with the recommendations of
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President Reagan's Task Force on Victims of Crime. I also
commented that if Kansas passed this bill, it would join five
other states which have redefined the purpose of the preliminary
hearing. Therefore, Kansas would be considered one of the

top states that recognize the rights of the crime victim.

Please give H.B. 2454 your strong consideration for passage.
Thank you.

Very truly yours,

vezelvele

iy Nesselrode
Victim/Witness Coordinator
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