March 7, 1985

Approved o
ate
MINUTES OF THE _House COMMITTEE ON __Judiciary
The meeting was called to order by __Representative Joe Knopp at
Chairperson
3:30 X¥¥¥/p.m. on February 27 1985 in room .226=8 of the Capitol.

All members were present except:
Representatives Douville, Duncan, Fuller, Luzzati, Shriver, Teagarden and
Whiteman were excused.

Committee staff present:

Jerry Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department

Mary Ann Torrence, Revisor of Statutes Office
Becca Conrad, Secretary

Conferees appearing before the committee:

Ron Smith, Kansas Bar Association

Jolene Miller, Kansas Legal Assistants Society
Jim Ward, Kansas Trial Lawyers

Bev Bradley, Kansas Association of Counties

Jim Kaup, League of Municipalities

Chuck Simmons, Department of Corrections

Fred Stewart

HB 2216 - Concerning civil procedure; relating to depositions.

Representative O'Neal said that K.S.A. 60-230 of this bill would match the Federal
Rules. He said in the Federal Rules, there is no subsection 8 which appears on
page 6 of HB 2216. He said this is a rather limited rule concerning the parties
who can be present at depositions and the Federal Rule simply omits subsection h
altogether and leaves that area wide open. Representative O'Neal said the problem
they are having in the profession of law is that they use legal assistants in all
areas of the trial process, particularly during discovery, and it is helpful and
beneficial to have legal assistants present in the depositions with them giving
assistance. He said they have encountered some resistance by counsel who do not
have that support staff with them. When asked why they objected to this, they said
because the statute doesn't allow it.

Ron Smith, Kansas Bar Association, said they were opposed to just adopting the Federal
Rules of Civil Procedure as our own. Concerning HB 2216, their Executive Council is
opposed to the way it is drafted because it allows a wide open and uncontrolled system
about who can attend depositions. He said they would like to add the language "a
bonafide employee of respective counsel". He said they also decided a person running
a video tape machine at the request of an attorney who has requested the deposition

is a bonafide employee. He would not be able to bring his legal assistant to that
deposition because you can only have one, so he would have to make a choice. Kansas
Bar Association's amendment to this bill is shown in Attachment No. 1.

Jolene Miller, Kansas Legal Assistants Society, testified in favor of HB 2216 as

shown in Attachment No. 2. She said they were not in favor of the Kansas Bar
Association's amendment because it forces the attorney to make a decision about

which bonafide employee to have at a deposition. She said that legal assistants

perform distinct and separate functions at depositions other than technical video

tapes. She thinks it penalizes lawyers who choose to use legal assistants at depositions.

HB 2215 - Concerning civil procedure; relating to comparative negligence.

Representative 0'Neal gave some background and explanation of this bill, and

presented Attachments No. 3, 4 and 5 for further information. He said they need

to address what the Supreme Court has done and he does that in HB 2215 - that in order
to follow a mandate of our particular comparative negligence statute, it is incumbant
upon us to make it clear to the court that the jury is not to be told the consequences
of the verdict.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1 f 2
editing or corrections. Page O
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Jim Ward, Kansas Trial Lawyers, said they were opposed to HB 2215 and introduced Fred
Stewart to testify. Mr. Stewart said what this bill deals with is whether you want to
inform the jury or not. He said you can philosophically argue that the more informed
the jury is, the better decision they.can reach.

HB 2381 - Amending the Kansas tort claims act; excluding certain persons from the
definition of employee.

Bev Bradley, Kansas Association of Counties, spoke in favor of this bill. Her testimony
is Attachment No. 6.

Jim Kaup, League of Municipalities, supports this bill. He said as far as the counties'
perspectives, they have the same problem as the cities. He said between the two, the
court liability and the Kansas tort claim act and workman compensation laws, there is

no incentive for most cities to offer a service program. He said the threat of liability
is too severe.

Chuck Simmons, Department of Corrections, said they don't deal with community service
work, and so don't take a position on that amendment. He said the other portion,

which excludes people who are engaged to work may be too broad particularly when those
people are placed in a Department of Correction's program. He said if the purpose

of the bill is to say that those people are not employees under the tort claims law,
because of inflation of these programs, they agree with that. However, he said if

they go to work for a governmental unit that is covered in the tort claims act which
has the authority to hire them or not hire them, and once they are hired are considered
and paid the same of another employee, they think it is too broad and contrary to the
work release statutes and philosophies.

Concerning the amendment to K.S.A. 75~6102, he asked the committee to consider the
proposed amendment of Senate Bill 277, lines 39 through 42. See Attachment No. 7.

The Chairman announced that he would like to take some final action as we go along
even though the date is not necessarily set.

A motion was made by Representative Buehler and seconded by Representative Walker

that HB 2048 be tabled. Representative Buehler said the purpose of his motion was
because he thinks there's something to consider on both sides, and rather than to
assume that we don't want this, he would rather table it. Representative Wagnon

said she understood the policy had changed, and she did not understand why they are
continuing to have a problem. She said in reading over the testimony on this bill, it
appears that they are referring to problems of long-standing. She said she would sure
like to check this out next year and find out whether or not what they were told is in
fact happening. She said she thinks it is very clear that people believe that permancy
planning is very important and those kids should not be held in limbo and she does not
want to overlook that. She said she supported tabling this bill. The motion carried
upon vote.,

Representative Snowbarger made a motion to approve HB 2452 favorably and it was
seconded by Representative Bideau. The motion carried.

Representative Cloud made a motion to approve the minutes of February 7 and 12,
1985, and it was seconded by Representative Snowbarger. The motion carried.

The meeting was adjourned at 5:10 p.m.
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HB 2216
House Judiciary Committee
February 27, 1985

Mr. Chairman, Members of the Judiciary Committee. I am Ron Smith,
Legislative Counsel for the Kansas Bar Association.

Our Legislative policy is determined by the Executive Council of KBA,
which on February 8th looked at this legislation, While it might be
argued that the amendment makes this statute similar to the procedure
adopted in federal courts, our Executive Council opposes a wide—open and
uncontrolled system as to who can attend depositions.

I understand that the amendment is drawn so as to allow paralegals or
legal assistants to attend depositions. KBA supports allowing such per-
sonnel, who are hired by and work at the direction of lawyers, to attend
such depositions when their employer is counsel for one of the parties.

However, we suggest this can be done by merely amending existing
language as per the attached balloon amendment. We suggest that one
bonafide employee be allowed to attend per attorney. Rather than worry
about the definition of a legal assistant, as a matter of right, every
employee working for a lawyer takes on the cloak of a being a legal
assistant., The confidences of the client are the employee's confidences,
too.

If there is abuse, the court can discipline the gttorney.

There have been instances in the past where an attorney brings in a
psychologist on the pretext that the psychologist is there to help calm
the plaintiff during the defendant's deposition, but in reality is there
to gather evidence of the defendant's demeanor for purposes of submitting
an expert witness report. That is improper under currently law without a
judge's approval. With the stricken language in there, this could happen
frequently. With the recommended amended language, attached, it would
still require a court order, since a psychologist or other expert witness
is not a "bonafide employee of counsel." An expert is an independent
contractor, and doesn't fall into the new definition.

With our amendment, KBA supports HB 2216.
-1 - Attachment No. 1

House Judiciary
February 27, 1985
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(A) offer copies to be marked for identification and annexed to
the deposition and to serve as originals, if the person affords to
all parties an opportunity to verify the copies by comparison with
the originals or (B) offer the originals to be marked for identifi-
cation, after giving to each party an opportunity to inspect and
copy them, in which event the materials may then be used in the

same manner as if annexed to and returned with the deposition.
Any party may move for an order that the original be annexed to:

and returned with the deposition to the court, pending final
disposition of the case. - - .
(2) Upon payment of reasonable charges therefor, the officer

“shall furnish a copy of the deposmon to any party or to the

deponent.

(g) Failure to attend or to serve subpoena, expenses. (1) If
the party giving the notice of the taking of a.deposition fails to
attend and proceed therewith and another party attends in per-
son or by attorney pursuant to the notice, the court may order the
party giving the notice to pay to such other party the reasonable

expenses incurred by that party and attorney in so attending,

including reasonable attorney’s fees. .

(2) If the party giving the notice of the taking of a deposition
of a witness fails to serve a subpoena upon the witness and
because of such failure the witness does not attend, and if
another party attends in person or by attorney because the party
expects the deposition of that witness to be taken, the court may
order the party giving the notice to pay the reasonable expenses
and attorney fees of the party and the party’s attorney in attend-
ing the taking of the deposition.

h) Rorsons to bo present: Unless otherwise ordered by the
judge or stipulated by eounsel no person shall be present while &

0224 depesitien is being taker except the officer before whem it is

0385
8286
6227
0228
0229
0230

being taken; the reporter or stenographer reeording the depesi-
tion; the parties to the action; their respeetive eounsel and the
éepeneng

Sec. 2. K.S.A. 60-230 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and
after its publication in the statute book.

N

@

C

Reinsert stricken language:

(h) Persons to be present. Unless otherwise
ordered by the judge or stipulated by counsel
no person shall be present while a deposition
is belng taken except the officer before whom
it is being taken, the reporter or stenographer
recording the deposition, the parties to the
action, their respective counsel, a bonafide
emplovee of respective counsel, and the

deponent.



KANSAS LEGAL ASSISTANTS SOCIETY

KLAS

Chairman Knopp, Ladies and Gentlemen of the Committee, good

afternoon:

My name is Jolene Miller and I am here to testify on
behalf of Kansas Legal Assistants Society in favor of HB
2216.

By way of introduction, Kansas Legal Assistants Society
incorporated in June 1977 and is the first statewide
professional organization to represent legal assistants in
Kansas.

Legal assistants are a distinguishable group of persons
who assist lawyers in the delivery of legal services. Through
formal education, training and experience, legal assistants
have knowledge and expertise regarding the legal system and
substantive and procedural law which qualify them to assist in
the delivery of legal services under the supervision of a
licensed attorney. 1It's the direct supervision of the
employing lawyer that constitutes the legal assistant's
authority to exercise their skill and expertise in serving
client needs.

Legal assistants can render valuable support to counsel

at depositions by performing several tasks.

Attachment #2
House Judiciary Committee
February 27, 1985



First, taking notes gives legal assistants and ccunsel
the opportunity to follow-up On testimony elicited at the
deposition prior to receiving an actual copy of the deposition
from the court reporter--thereby expediting the legal process
and providing better service to the client.

second, the documents necessary for the taking of a
deposition are sometimes voluminous and their organization is
usually a task assigned to the legal assistant. Because of
the legal assistant's familiarity with those documents, she 1is
able to efficiently, and with little effort, make those
documents readily available to both parties during the
deposition without having to waste valuable time searching for
them.

Third, a persén's first experience with the legal process
can be guite intimidating. It is not altogether uncommon for
legal assistants to establish a close, working relationship
with the client and help ease their apprehensions. The
presence of the legal assistant at depositions lends moral
support to the client in a situation where he is, at best,
uncomfortable.

Fourth, because the legal assistant has established
rapport with those involved, including preparing the witness
for the deposition, counsel relies on the presence of the

legal assistant at the deposition.



K.S.A. 60-234, in its present form, technically excludes
the presence of legal assistants at the taking of depositions
and has no paralell in the Federal Rules of Civil Procedure.
This statute, in its present form, is an unnecessary
restriction upon those attorneys who wish to utilize legal
assistants at the taking of depositions.

Consequently, for the reasons I've enumerated, I urge the

passage of HB 2216.

Thank you
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The Kansas
Comparative
Negligence
Statute

INFORMING THE JURY OF THE
LEGAL EFFECT OF ITS ANSWERS
TO SPECIAL VERDICT QUESTIONS

By JOEL GOLDMAN

“The author w:shes ic acknowledge the assistance
of Michae! Moore. Associate Professcr ot Law, Univer-
sity of Kansas, :n the preparation of this articie.”

The 1974 Kansas Legislature enact-
ed K.S.A. 80-258a 1874 Supp. adding
Kansas to the growing list of states
employing comparative negligence as
an alternative to contributory negli-
gence.! The statute establishes that
“the contributory negligence of any
party in a civil action shall not bar
such party ... from recovering dam-
ages for negligence . . . ” The statute
further provides that damages may
be recovered

if such party’s negligence was less
than the causal megligence of the
party or parties against whom

1. Ark. Stat. Ann. § 27-1763 (1355); Colo. Rev. Stat.
Ann. 1963 § 41-2-14 (1971); Conn. Public Act. No.
73-822 § 1 (1873); Fla.,, Hefiman v. Jones, 280 So.2d
431 (1973); Ga. Code Ann. §§ 94-703, 105-€03 (1855);
Hawaiji Rev. Stat. 1968 § 6863-31 (1969);: Iidaho Code
Ann. §§ 6-801 (1971); Me. Rev. Stat. Ann. 1964 Tit. 14,
§ 156 (1965): Mass. Gen. Laws Ann. ch. 231, § 85
{1969); Minn. Stat. Ann. § 604.01 (1969): Miss. Code
Ann. 1872 § 11-7-15 (1818): Neb. Rev. Stat. 1943 &
25.1151 (1913); Nev. Laws 1873 ch. 787, § 1 (1873);
N.H. Rev. S:tat. Ann. § 507: 7-a {1969); N.J. Stat. Ann.
§§ 2A:15:-5.1 (1973); N.D. Cent. ode § 9-10-07 (1973);
Okla. Stat. Ann. Tit. 23, §§ 11, 12 (1973); Ore. Rev.
Stat. § 18.470 (1971); R.I. Gen. Laws Ann. 1856 §§
g-20-4.1 (1971); $.D. Comp. Laws 1967 § 20-9-2 (1941);
Tx. Vernon's Civ. Stat. Art. 2212a, §§ 1, 2 (1973); Utah
Code Ann. 1953 § 78-27-37 (1873); Vt. Stat. Ann. 1959
Tit. 12 § 1036 (1970); Wash. Laws 1973 (1st Ex. Sess.)
ch. 138, § 1 (1973); Wis. Stat. Ann. §§ 895.045 {1931);
Wyo. Stat. Ann. 1957 § 1-7.2 {1973).

SUMMER 1976

claim for recovery 18 made, but ihe
award of damages to any party 1
such action shall be diminisied
proportion to the amount of negli-
gence attributed to such party.

Subsection (b) requires the use of
special verdicts in negligence cases
where comparative negligence is an
issue. The sole function of the jury
shall be to determine “the percentage
of negligence attributal to each of the
parties. and the total amount of dam-
ages sustained by each of the claim-
ants.”

In response to this legislation, the
Committee on Pattern Instructions
for Kansas (PIK) promulgated PIK
20.01 Comparative Negligence—The-
ory and Effect. The instruction, In
relevant portion reads:

It will be mecessary for youw to

determine the percentage of fault

of the parties. It also will be
necessary for you to determine the
amount of damages sustained by

any party claiming damages . . .

A party will be entitled to re-
cover damages if his fault is less

91
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JOEL GOLDMAN graduated with degrees
in Economics and Speech Communica-
tions from the University of Kansas in
1974. He is presently a third-year law
student at KU where he has been 2
member of the international and National
Moot Court Teams and a member of the
Moot Court Council. He is presently
employed as a Law Clerk for the 10th
Judicial District of Kansas, Johnson
County District Court.

than 50% of the total fault of all
parties. A party will not be entitled
to recover damages, however, if his
fault is 50% or more.

The obvious result of giving the
last paragraph of this instruction is
that a jury will be informed of the
effect of its answers to the special
verdict questions. Such a result is
contradictory to the policies embodied
both in comparative negligence and in
the use of special verdiets.

A. The Development of Comparative
Negligence

THE OLD RULE—

CONTRIBUTORY NEGLIGENCE

Contributory negligence was first
applied in Butterfield t. Forrester?
wherein the defendant had left 2 pole
projecting across the road, and the
plaintiff, riding home in the dusk,
did not see the obstruction, rode into
it and was injured. Lord Ellenborough
denied the plaintiff recovery on the
ground that «A party is not to cast
himself upon an obstruction which
has been made by the fault of another,
and avail himself of it, if he did not
himself use common and ordinary
caution to be in the right.””2

Although a number of reasons for
the adoption of such a rule were sub-
sequently offered,t it has fallen into
general disrepute because of the harsh
results it brings about.® This is

2. 11 East 60, 102 Eng. Rep. 926 (1809).
3. id. at 61,

readily apparent in the case of the
plaintiff who, although only 10%
negligent, is denied recovery while
the 90% negligent tortfeasor escapes
liability. The chief objection to the
doctrine is that a plaintiff, whose
negligence is less than that of the
defendant, should not be made to
suffer his entire loss by virtue of his
contributory negligence.®

COMPARATIVE NEGLIGENCE
AS AN ALTERNATIVE

To prevent such inequitable results,
a system of proportioning damages
based on fault developed. Two types
of comparative negligence systems
have been instituted—pure and modi-

fied.”

The full or pure type as in the
Federal Employers Liability Act
(FELA)," Jones Act.? Mississippi.t®
Rhode Island, Florida,'* and Wash-
ington’? all apportion damages accord-
ing to fault without regard to whether
the plaintiff or the defendant is most
at fault. Thus, a very negligent
plaintiff may recover, but in an
amount diminished by his negligence.
For example, 2 plaintiff suffering

plaintiff's
negligence is an intervening, insulating causeé between
the defendant’s negligence and the injury; that the
defense has a penal basis and is designed to punish
the negligent olaintiff: that the counts will not aid one
without ciean hands; and finally that the defense will
act as a deterrent to accidents. See Prosser, ©Com-
parative Negligence,” 51 Mich. L..Rev. 468 (1953).
Some commentators have suggested that the doctrine
was a product of the industrial revolution and was
designed to limit the liabilities of i i
industry. See Malone, “The Formative Era of Compara~
tive Negligence.” 41 1L 1

“*Contributory Negligence,”” 21 Harv
Lowndes, “Contributory Negligence,”
L.J. 674 (1934); Green, ‘‘Contributory Negligence and

Proximate Cause.” 6 N.C. L. Rev. 3 (1927).

5, Fiynn, “Comparative Negligence—Which Form?"
N.Y. St. Bar J. 525 (Dec. 1972).

6. Prosser, supra note 5, at 469.

7. There are some more rarefi
parative negligence,
tems are the ones mo
Comparative Negligence 43 (1974).

8. 45 U.S.C.§53 (1908).

9. 46 U.S.C. § 688 (1920).

10. Miss. Code Ann. 1972 § 11-7-15 (1919).

11. R.l. Gen. Laws Ann. 1956 §§ 9-20-4, 9-20-4.1

(1971).
12. Hoftman v. Jones, 280 So.2d 431 (1973).

. Wash. Laws 1973 (ist Ex. Sess.) ch. 138, § 1

13
(1973).
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$100,000 in damages, but 70% negli-
gent, would recover $30,000 or 30%
of his total damages. The defendant
in such a case would pay 30% of
plaintiff’s damages.!*

There are two types of modified
comparative negligence systems. The
one adopted by most states choosing
a comparative negligence system and
also adopted by Kansas provides that
a plaintiff shall recover if his negli-
gence was not as great as the defen-
dant’s.’® Thus, a 509 negligent
plaintiff would not recover any
damages. This is known as the 49%
system because that is the most neg-
ligent a plaintiff can be and still
recover anvthing. Where recovery is
allowed, plaintiff’s damages are re-
duced proportionately by the amount
of his negligence.!¢

Several states have chosen a so-
called 50% system whereby plaintiff
is allowed recovery if his negligence
is not greater than the defendant’s.’
In such a jurisdiction a 509 negligent
plaintiff would recover 509% of his
damages and a 519 negligent plain-
tiff still recovers nothing.18

RATIONALE FOR THE
KANsAs STATUTE

Both the pure and modified forms
of comparative negligence rest on the
notion that the negligence of a plain-
tiff should diminish rather than
defeat recovery.!” The latter form,
however, retains some vestiges of
contributory negligence in the form
of its various “cut-off”” points.

14. Flynn, supra note 6, at 525.

15. Ark. Stat. Ann. §§ 27-1763 to 27-1765 (1955);
Colo. Rev. Stat. Ann. 1963 § 41-2-14 (1971); Hawaii Rev.
Stat. 1968 § 663-31 (1969): ldaho Code Ann. §§ 6-801 fo
6-805 (1971); Maine Rev. Stat. Ann. 1964 Tit. 14, § 156
(1965): Mass. Gen. Laws Ann. ch. 2381 § 85 (1969);
Minn. Stat. Ann. § 604.01 (1969); N.D. Cent. Code §
9-10-07 (1973); Qre. Rev. Stat. § 18.470 (1971); Okla.
Stat. Apn. Tit. 23, §§ 11, 12 (1973); Utah Code Ann.
1953 §§ 78-27-37 to 78-27-43 (1973); and Wyo. Stat.
Ann. 1957 § 1.7.2 (1973).

16. K.S.A. 1974 Supp. § 60-258a(1).
L 17. Conn. Public Act. No. 73-622 § 1 (1973); Nev.
sa\n{s 1873 ch. 787 § 1 (1973); N.H. Rev. Stat. Ann. §
107-7'3 {1969); N.J. Stat. Ann. §§ 2A:15-5.1 to 2A:15-5.3
(1973); Texas Veron's Civ. Stat. Art. 2212a, §§ 1, 2
(5973): Vt. Stat. Ann, 1959 Tit. 13, § 1036 (1970); Wis.
tat. Ann. § 895.045 (1931).

18. Flynn, supra note 5, at 525.

1S. Wm. Prosser, Law of Torts 436 (4th Ed. 1871.)

SUMMER 1976

While at first blush, the modified
forms may appear to only partially
mitigate the harshness of contribu-
tory negligence, they may actually
provide the best of both worlds. The
harshness of contributory negligence
is apparent when the negligence of
the plaintiff is slight in comparison
to that of the defendant. A modified
system of comparative negligence
resolves that inequity while maintain-
ing a fundamental principle of the
fault system. That is, when a party
is not himself mostly at fault in
bringing about his own damages, he
is allowed to recover despite some
contributory negligence on his part,
however, when that party is equally
or more at fault in bringing about his
own harm, the principle that holds
that losses will not be shifted except
on the basis of moral fault requires
an outright denial of recovery.

It was this kind of compromise with
the harshness of contributory negli-
gence that was dealt with in Kansas
in its experiment with the slight/gross
system briefly adopted in the Nine-
teenth Century.?® That approach was
based on a judgment that recovery
should be allowed when it was clear
that the negligence was gross, but not
otherwise when the plaintiff was con-
tributorily negligent.

The original version of the Kansas
statute was of the 50% variety but
was amended in committee to the 49%
version.?? The Special Legislative
Committee report to the 1974 Kansas
Legislature explained the change on
the grounds that no recovery should
be allowed when the parties are equal-
ly at fault.?? This act of the legisla-
ture may have been a recognition of

20. Sawyer v. Sauver, 10 Kan. 466 (1872); Pacific R.
Co. v. Houts, 12 Kan. 328 (1873); Union Pac. R. Co. v.
Henry, 36 Kan. 565. 14 P.1 (1883); Wichita & W.R. Co.
v. Davis, 37 Kan. 743, 16 P.78 (1887).

21. See, Report on Kansas Legisiative Interim Studies
to the 1974 Legislature, Part 1l, 84-2 {Nov. 1973}.

22. Id.
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the difficult cases where the parties
are equally at fault. The-implication
of the 49% system is that recovery is
not desirable when it is difficult to
determine which party was the more
negligent. Indeed, in such cases, juries
have been known to resolve the
difficulty by apportioning the fault
equally.®* By not allowing recovery
under these conditions, the statute
would catch a lot of the cases where
inexact determinations might occur.

The choice between a 50¢¢ and a
49¢7 system itself is only partially
determinative of the issue of inform-
ing the jury of the effect of their
answers to special verdicts. The im-
portant distinetion is between the
pure and modified systems. The
former allow recovery for an admit-
tedly grossily negligent plaintiff. The
modified systems, on the other hand,
reject this notion entirely and affirm
the fault svstem that prohibits re-
covery when the plaintiff’s negli-
gence was as great or greater than
the defendant’s.

Kansas. as well as most states
adopting’ comparative negligence, has
chosen the 49%¢ system on the grounds
that a party equally or more at fault
should not be allowed to recover.*
1f a rule allowing the jury to be in-
formed of the effect of their answers
results in piaintiffs who are truly
505, or more at fault recovering
damages, then such a rule flouts this

23, See dissent in Vincen! v. papst Brewing Co..
177 N.w.2d 513, 517, 520 (1870).

24. Report on Kansas Legislative Interim Studies to
the 1974 Legisiature, supra note 21.

established legislative policy against
suchsrecovery. It is the thesis of this
paper that that is precisely the effect
of the rule as embodied in the PIK
instructions. This of course involves
consideration of the functions of the
jury and special verdicts, which is the
next topic for discussion.

B. Purpose of the Special Verdict in
Comparative Negligence

Special verdicts were developed as
2 means of avoiding appeals to jury
bias’ and as a means of exercising

an
o

control over the jury.”

APPEALS TO BIAS AND PREJUDICE

“The general verdict enhances. to
the maximum. the power of appeals
to the biases and prejudices of the
jurors.”*% The special verdict iz in-
tended to minimize the effectiveness
of such appeals by focusing the atten-
+ion of the jury on determinations of
fact with no regard as to which side
will prevail. As the Kansas Supreme
Court has said on numerous occasions.
the design of the special verdict
procedure is to obtain answers 10
questions of fact with the knowledge
of the jury limited as to whether its
findings will favor one side or the
other.” = Historically. the kansas
Court has held that reversibie error
occurs when the jury iz informed of

25 Skigmore v. Bajumore 2 O.R. Coc.. 187 72¢d 34
(2ne Cir. 1948); see also wright, “The Use ¢ Scecial
Verdicts in Federal Court.” 38 FR.D. 189, 201 (1965).

26. Skidmore v. Baltimore 8§ 0.8 Co.. 2 61,

27. Rohr v. Hergerson. 207 Kan. 13, 3 P.2d
10838 (19711 see aiso Hupbard v. Havlik, 212 K2n 534,

518 P.2d4 352 (1974). Luiz v Peime, 208 Kan 533, 438
p.2d 60 (1972); Collett v. Esrate o1 Schnell, 182 Kan,
357 P.2d 402 {1964).

(§13) 233-9617 »

BRIEF AND COMMERCIAL PRINTING

406 JEFFERSON .

TOPEKA, KANSAS 66607 l

94 THE JOURNAL OF THE KANSAS BAR ASSCCIATION

bt S s T (I

it

i B

Lre g

o 1y g B




policy against
e thesis of this
isely the effect
ed in the PIK
course involves
unctions of the
:ts, which is the
Jm.

ecial Verdict in
gence
re developed as

appeals to jury
s of exercising

PREJUDICE

¢t enhances, to
swer of appeals
siudices of the
1 verdict is in-
he effectiveness
asing the atten-
#terminations of
1z to which side
L~ansas Supreme
lerous occasions,
special verdict
ain answers to
n the knowledge
s to whether its
one side or the
iy, the Kansas
reversible error
- is informed of

4 0.R. Co., 167 F.2d 54
at, “The Use of Special
F.R.D. 199, 201 (1963).
5 O.R. Co.. supra at 61.
Kan. 123, 127, 483 P.2d
v. Mavlik, 213 Kan. 534,
‘eine. 209 Kan. 559, 498
of Schnell, 194 Kan. 75,

PRINTING

ISAS 66607

S BAR ASSOCIATION

.,_,,4,4}, t

the effect of their answers to special
questions.?®

CONTROL OVER THE JURY

The second function of the special
verdict is to control the jury by insur-
ing that it does not ignore the court’s
instructions as to the law.?® This is
indeed a critical function in light of
the dangers associated with jury
nullification. The general verdict
provides no way of knowing on what
basis the jury reached its decision or
whether they even attempted to apply
the judge's instructions. When the
jury substitutes their own perceptions
of justice for what the statutes pro-
vide, the result is a subversion of
legislative intent.”® On a theoretical
basis this is objectionable as an ero-
sion of the separation of the legislative
and judicial branches of govern-
ment.3! However, on a more tangible
level, it is unacceptable because of
its uncertainty. The jury is just as
likelv to create a result that many
will view as just as unjust.?® Finally,
and most importantly, jury nullifica-

‘tich ‘can actually prevent desired

changes by postponing legislative
action in favor of inconsistent judicial
outcomes.? The legislature may be
less inclined to change a controversial
law when its effect is periodically
tempered by a particularly wise jury.

28. Supra note 27; see also Scuthwestern Mineral R.
Co. v. Kennedy, 8 Kan. App. 490, 55 P. 516 (1868);
Colfeyville Vitritied B, Co. v. Zimmerman, 61 Kan. 750,
60 P. 1084 (1900); St. Louis & S.F.R. Co. v. Burrows,
82 Kan. 88, 61 P. 439 {1900); Thornton v. Franse, 135
Kan. 782, 12 P.2d 728 (1932).
at 52794 Skidmore v. Baltumcre & O.R. Co., supra note 25,
30. /d. at 58; see also Frank, “"Words and Music:
Scome Remarks on Statutory Interpretation,” 47 Cal.
L. Rev. 1259 (1847).

31. Broeder, “The Functions of the Jury,” 21 Univ.
Chi. L. Rev. 386, 413 (1954).

32. "Where the prejudices of the community are
shrouded in the verdict's mystery ‘o carve out an
exception from a rule whose normal operation would
‘permxt the defendant to go free, law-dispensing becomes
€8S palatabie. The bona-fide white male conviction of
a Negro for leering at a white girl at a distance of
over sixty feet is a Southern exception to the ordinary
assault rule. Other examples must be legion; the white-
;Ndashmg of lynchers is also law-dispensing.”” Broeder,
o at 412. (Author's note: the offensive statute is no
cnger in force.)

33. Broeder, supra note 31, at 413.
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Such occasional results undoubtedly
relieve some of the pressure for
change. In fact, it is plausible to
suggest that this practice has pro-
longed the emergence of comparative
negligence. It is well known that
juries often apportion damages on
their own in cases involving contribu-
tory negligence rather than deny
plaintiff any recoveryv.* This clearly
benefited the fortunate plaintiff but
can scarcely be considered just for
the unlucky party who was 10%
negligent and denied recovery by a
jury that followed the court’s instruc-
tions. It is contradictory to our
svstem of equal justice to perpetuate
such inconsistencies, yet the momen-
tum to discard contributery negli-

34. "We but olind our eyes to obvicus reality 1o the
extent that we ignore the fact that in many cases junes
appty it ‘appcriionmert! in spite of us. Heol, J, n
Haeg v. Sprague, Warner & Cc.. 202 Minn. 225, 430,
287 N.W. 261 {1938): see a'so Uiman, A Judge Teakes
the Stand 30-34 (18331

A Few Minutes Telephone
Consultation with a Member of the
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May Save You Hours of Digging
in the Law Library

A few minutes telephone consultation
with a member of the Lawye--to-lawyer
Consultation Panel may save you haours
of digging in the law library. 720 con-
sultants, each of whom concentrates his
practice in one or a few related fields
and meets the standards for Panel mem-
bership, are ready to assist you. This 271
page directory, indexed by fields of law
(122 covered) and containing biographi-
cal information such as authorship of
legal articles, enables you to select the
Consultant who best meets your specific
needs. To introduce you 1o the Panel,
the current edition of the Panel Directory
can be obtained AT NO CHARGE. Write
or phone, Lawyer-to-Lawyer Consultation
Panel, 5325 Naiman Parkway, Suite B,
Dept. JA-7, Solon, Ohio 44139, tele-
phone 216/248-0135.
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gence may well have been slowed by
those who preferred to have the jury
legislate on a case by case basis.

IMPORTANCE OF THE SPECIAL VERDICT
FOR COMPARATIVE NEGLIGENCE

If the basis of comparative negli-
gence is the apportionment of dam-
ages according to fault, the special
verdict is the cornerstone of the sys-
tem.?s Eleven of the states employing
comparative negligence specifically
provide for the use of special ver-
dicts.3® Nine of these states also
employ the “49%" system.’* Only
through the use of the special verdict
can the court insure that the jury
limits itself to fact-finding and avoids
the influence of appeals to prejudice
and the dangers of jury nullification.

C. Impact of Informing the Jury of the
Effect of Their Answers to Special
Veardict Questions on the Policies
Embodied in Comparative Negli-
gence and the Use of Special Ver-
dicts

A rule that allows the jury to be
informed of the effect of their an-
swers to special verdict questions
seriously undermines the purpose of
comparative negligence and special

verdicts and simultaneously fosters a

system of inconsistent justice. As the

Kansas Supreme Court said in Collett

v. Estate of Schnell®®:

It is the sole duty of the jury to
find the facts according to the evi-
dence and to answer the special
guestions truthfully without refer-
ence to the effect on the gemeral
verdict. Any effort on the part of

35, Heft & Heft, Comparative Negligence Manual,
%1987.1) (1871); V. Schwarntz, Comparative Negligence 283

36. Colo. Rev. Stat. Ann. 1963 § 42-2-14(2) (1971);
Haw. Rev. Stat. 1968 § 663-31(6) (1969); ldaho Code
Ann. § 6-802 (1971); Kan. Stat. Ann. 1974 Supp. § 60-
258a(b) (1974); Mass. Gen. Laws Ann. ch. 231, § 85
(1969); Minn. Stat. Ann. § 604.01, subd. 1 (1969): Nev.
Laws 1973 ch. 787, § 1, subd. 2 (1973); N.J. Stat. Ann.
§ 2A:15-5.2 (1973); N. Dak. Cant. Code § 9-10-07 (1973);
Utah Code Ann. 1953 § 78-27-38 (1973); Wyo. Stat. 1957
§ 1-7.2(b) (1973).

37. Supra note 15.

38. 194 Kan. 75, 397 P.2d 402 (1964).

39. /d. at 77.

the trial court to influence the jury
in this regard destroys the entire
purpose of special questions.s

The Court in that case indicated
the result of informing the jury:

We have in this case a good illus-
tration of the unfortunate results
that follow such a practice. When
the jury first returned it stated
that there were tire marks laid
down by appellee’s car just before
the collision and that the tracks
were fourteen inches over the left
center of the road. After the trial
court stated that it found that the
“rverdict and answers to special
questions are inconsistent” and in-
structed the juwry to retire and
reconsider the instructions and its
decision, the jury returned with
findings contrary to what it had
originally found. When the jury
returned the second time it stated
that “no visible marks were proved
to the jury,” and that it did not
know where such tracks were from
the center of the road. It would be
difficult to reach any conciusion
other than that the trial court in-
fluenced the jury in its second set
of answers to the special ques-
tions.?¢

A similar situation arose in a Min-
nesota case wherein the Minnesota
Supreme Court held it was reversible
error to inform the jury of the effect
of its answers to the special verdict
questions.?* There the court found
reversible error due to the prejudice
resulting from the erroneous instruc-
tion:

We cannot ignore the fact that the
verdict was so excessive as to indi-
cate that it was rendered under the
influence of passion and prejudice,
was returned by the jury pursuant
to an instruction which breached a
;—?cmletr v. Estate of Schnell, supra note 38, at

'41. McCourtie v. United States Steel Corporation,
93 N.w.2d 552 {1958).
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rule designed to prevent the play
of passion and prejudice.?

The purpose of comparative negli-
gence is to apportion damages accord-
ing to fault. The function of the
special verdict is to allow the jury to
make that determination free of un-
due influences. Informing the jury
of the effect of its answers to special
verdict questions would allow it to
apportion on other than a factual
basis. The necessary result of such
a system is a serious subversion of
both comparative negligence and
special verdicts.

This was the conclusion of the
Colorado Supreme Court when it
found reversible error based on in-
forming the jury of the effect of their
answers to special verdict questions.
The Colorado statute is similar to the
Kansas statute in that it is a 49%
system with the same special verdict
provisions :*®

We are convinced that the legisla-

ture. when it enacted the compara-

tive negligence statute, intended to
establish a system in megligence
cases which divides the responsibil-
ity for a fair and good result be-
tween the jury and the judge. Such
a system enhances the chance of a
pure verdict on material facts
alome. It mandates in precise lan-
guage that the jury is the finder
of facts and as such simply answers
questions posed to it in the special
verdict form. ... It is not the jury’s
function to attempt to control the
effect of the law of comparative
negligence in their special findings.
.. . The only law which the jury
members need to understand is the
law which enables them to answer
the specific questions asked of them
in the special verdict form. Under
this system, it is unnecessary for
the jury to concern itself with how
42, Id. at 563.

43. Colo. Rev. Stat. 1963, 1971 Perm. Supp. § 41-2-
14(2) (1971).
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much the plaintiff receives or
whether the plaintiff receives any-
thing. 4

THE PIK RATIONALES

One of the members of the PIK
committee outlined the basis of the
PIK instruction in materials prepared
for newly appointed judges.s The
rationales are that:

1-Blinders on the jury derogates
both the intelligence and intey-
rity of the jury system.

2 The present law of Kansas per-
mits the jury to know the effect
of the application of the doctrine
of contributory negligence.

3-The jury could be confused as to
the intent of their answers and
return o special verdict that is
completely incomsistent with
their findings.®

OBJECTIONS TO THE
PIK RATIONALES

The essence of the first reasen for
the new instruction is a recognition
of the trust that the judicial system
places in the jury. However, whether
the jury should be informed of the
effects of their answers to special
verdicts is a question that focuses not
on whether the jury should be trusted
but rather on the proper function of

44. Avery v. Wadlington, 526 P.2d 295, 297 (1974).

45, Walton, J., “Comparative Negligence in Kansas—

A Look at the New Statute’ (1975).
46. Id. at 5.

WANT AD

If you have law books that you are
no longer using, or need, would you
kindly donate them to the Minnesota
State College of Law. We are build-
ing our law library and are in need
of all types of law books. The dona-
tions will be tax deductible as we
are a non-profit corporation.

Call Collect 1-612-333-0515
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the jury. If the sole function of the
jury, as laid out by the statute, is to
determine factual questions, there is
no need for them to know the effect
of their answers. As noted earlier,
this has long been the position of the
Kansas Supreme Court with regard
to special verdicts and interroga-
tories.t” In cases involving compara-
tive negligence and special verdicts,
most courts have reached a similar
conclusion.®®* The Colorado Supreme
Court drew this distinction between
trusting the jury and the function of
the jury in a recent case:

Any suggestion that a holding
which refuses to permit comment
or explanation of the judge’s func-
tion involves a matter of distrust
of jurors is uncalled for. The issue
here is not one of trust under any
circumstances. The problem is that
the jury does not need to know and
is particularly less suited to try to
understand and then attempt to
apply the comparative negligence
statute.®

The second rationale—that present
law permits the jury to be told the
effect of the application of the doc-
trine of contributory negligence—is
based on an improper analogy. In
those cases, the jury had to know the
effect of a finding of contributory
negligence because it was an integral
part of the verdict and their general
finding. The jury had to find either
for plaintiff or defendant. If the jury

47. Supra notes 27, 28.

48. Mutual Aute Ins. Co. v. State Farm Mut. Auto
Ins. Co.. 66 N.W.2d 697 (1854); Degroot v. Van Akkeren,
273 N.W. 725 (1837); Kennard v. Housing Associates,
Inc., 209 N.Y.S.2d 479 (1961); Harbison v. Briggs Bros.
Paint Mfg. Co., 354 S.W.2d 464 (1962). *“‘On occasion
it has been held that the error in an instruction in-
forming the jury of the effect of an answer upon ultimate
liability was harmiess or nonprejudicial. These rulings

. are all from jurisdictions which usually adopt the
view that error in informing the jury of the etfect of
their answers to special issues is reversible. How far
they should be construed as representing a considered
minority doctrine, 2nd how f{ar they should be con-
sidered as isolated rulings govemed by particular
factual situations, quaere.” Annot., 80 A.L.R.2d 1041,
1054 (1963); see also Koch Dry Goods V. Kahn, 53 Kan.
274, 36 P. 327 (1894); Ellis v. Ashton & St. A Power Co.,
238° P. 517 (1925); Texarkana & Ft. S.AR. Co. v. Casey,
172 S.W. 729 (1914).

49. Avery v. Wadlington, supra note 44, at 287.

did not know the effect of contribu-
tory negligence, the verdict would be
meaningless. However, under the
special verdict procedure, the jury is
not charged with making the final
determination of recovery and hence
the analogy is faulty.

Further, the effect of informing
the jury on contributory negligence
is mixed. In some cases, the jury has
followed the court’s instruction. In
others, the jury has engaged in nulli-
fication and applied its own system
of apportionment.®® This has led to
unequal treatment under the law and
that is an intolerable result.

The third reason for informing the
jurv—that the jury could be confused
and return a special verdict inconsis-
tent with their findings—is also found
wanting upon close serutiny. This
argument is based on the assumption
that in close cases, the jury will split
the negligence of the parties equally
upon the assumption that the plaintiff
will still recover. If that is true, and
there is some indication that the jury
may indeed determine negligence in
close cases in this fashion,®* there are
implicit in the argument two addi-
tional premises that already have
been discredited.

First, there is the assumption that
the jury should decide which party
is to recover. The statute speaks
clearly to that and in the  negative.
Secondly, there is the premise that a
50¢% negligent plaintiff should re-
cover. Again the statute is designed
to prevent just such a result.

Moreover, informing the jury of
the effect of their answers could lead
to cases of jury gerrymandering of
facts in order to create the result that
they want; e.g., the jury may believe
that a plaintiff was 50% negligent
and nevertheless want him to recover.

50. Haeg v. Sprague, Warner & Co., supra note 34.

51. See dissent in Vincent v. Pabst Brewing Co.,
177 N.W.2d 513, 517, 520 (1970); see also Moses v.
Scott Paper Co., 280 F. Supp. (D. Maine, 1968).
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Knowing that such a finding would
prevent recovery, the jury may alter
their findings to reflect their inten-
tion. Not only does this have the
effect of undermining the statute,
but it also suffers from the dangers
of jury nullification previously allud-
ed to.

In response, it has been suggested
that the jury will know the effect of
their answers anyway and, if not,
will speculate and such knowledge or
speculation cannot be divorced from
their considerations.’? Informing the
jury. however, contains no guarantee
that they will properly perform their
duty. In fact, previous experience
surrounding the rule of not informing
the jury is suggestive of a greater
likelihood of jury nullification when
informed than when not informed.
This prospect further adds to the
potential for inconsistent and unequal
treatment.

More serious perhaps is the case of
the multiple defendants. Under the
Kansas law, the comparison of negli-
gence is to be made between the
plaintiff’s negligence and the aggre-
gate negligence of the defendants.®
In a case where the jury finds that
the plaintiff was 40% negligent and
each of the two defendants was 30%
negligent, it is not inconceivable that
the jury might gerrymander their
findings because of a belief that plain-
tiff will not recover because his
negligence is greater than each of the
defendants’ own negligence. How-
ever, it is equally possible that a jury
may not wish to see a plaintiff recover
even though his negligence was only

52. Smith, ‘‘Comparative Negligence Problems with
the Special Verdict: informing the Jury of the Legal
Effects of Their Answers,” 10 Land and Water L. Rev.
208 (1975); see also Brown, “Federal Special Verdicts:
The Doubt Eliminator,”* 44 F.R.D. 338 (1968); Green,
“Blindfolding the Jury,” 33 Texas L. Rev. 275 (1955).

53. K.S.A. 1974 Supp. § 60-258a(a), "The contributory
negligence of any party in a civil action shall not bar
such party . . . from recovering damages . . . if such
party’'s negligence was less than the casuai negligence
of thed party or parties against whom claim for recovery
is made . .."

SUMMER 1976

40% of the total®* To insure that
result, they may adjust their findings
to attribute 50% of the negligence to
the plaintiff and 25% to each of the
defendants.

The difficulty with all of these
hypothetical cases of jury gerry-
mandering is that they are hypo-
thetical and can cut both ways. If
the jury is informed, it may adjust
either to the benefit or the detriment
of the plaintiff, depending on its
prejudices. The uncertain and specu-
lative fears of those who would in-
form the jury must then be weighed
against the announced policies of
comparative negligence and special
verdicts.

D. The Better Rule Would Be Not to
Inform the Jury of the Effect of Its
Answers to Special Verdict Ques-
tions

Informing the jury of the effect of
its answers to special verdict ques-
tions would allow the biases and
prejudices of the jurors o operate to
the detriment of the statute. If jurors
are not informed of the effect of their
answers, and it is true that in close
cases they will make a finding of
equal negligence, then the intent of
the legislature will be served. To the
extent that such a result is harsh or
otherwise undesirable, it is not the
function of the jury to alter it.3 Any
other approach will institutionalize
inconsistent results.

Likewise a rule allowing the jury
to be informed of the effect of the
answers would emasculate the special
verdict procedure by distracting the
jury from its fact-finding. Any dan-
gers of the jury acting upon mistaken
beliefs as to the effect of their
answers is offset by the dangers of

54. Broeder, supra note 31, at 413,
555‘ Skidmore v. Baltimore & O.R. Co., supra note 25,
at 58.
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nullification and gerrymandering that
exist if they are informed.

It is important to realize that this
is not a question of trusting the jury,
but rather a question of implementing
the intent of the legislature to estab-
lish a workable system of comparative
negligence for Kansas. The jury’s
function is specifically limited to fact-
finding, any other considerations are
not properly within the province of
the jury.

BIBLIOGRAPHY

CASES
Argo v. Blackshear, 416 S.W.2d 314 (1967).
Avery v. Wadlington, 526 P.2d 295 (1974).
Butterfield v. Forrester, 11 East 60, 103
Eng. Rep. 926 (1809).
Carter v. McNally, 137 Kan. 313, 20 P.2d
491 (1933).
Coffeyville Vitrified B. Co. . Zimmerman,
61 Kan. 750, 60 P. 1064 (1900).

Collett v. Estate of Schnell, 194 Kan. 75,
397 P.2d 402 (1964).

Degroot v. Van Akkeren, 273 N.W. 725
(1937).

Ellis v. Ashton & St. A. Power Co., 238 P.
517 (1925).

Haeg v. Sprague, Warner & Co., 281 N.W.
261 (1938).

Harbison v. Briggs Bros. Paint Mfg. Co.,
354 S.W.2d 464 (1962).

Hoffman v. Jones, 280 So0.2d 431 (1973).

Hubbard v. Havlik, 213 Kan, 594, 518 P.2d
352 (1974).

Kennard v. Housing Associates, Inc., 209
N.Y.S.2d 470 (1961).

Kock Dry Goods Co. v. Kahn, 53 Kan. 274,
36 P. 327 (1894).

Lutz v. Peine, 209 Kan. 559, 498 P.2d 60
(1972).

McCourtie v. United States Steel Corpora-
tion, 93 N.W.2d 552 (1958).

Moses v. Scott Paper Co., 280 F. Supp. 37
(D. Maine, 1968).

Mutual Auto Ins. Co. v. State Farm Mut.
Auto Ins. Co., 66 N.W.2d 697 (1954).

Rohr v. Henderson, 207 Kan. 123, 483 P.2d
1089 (1971).

~+= THINGS ARE HAPPENING AT

The TRUST-PEOPLE at Security National
Bank have gained a great amount of experi-
ence in proper handling of INDIVIDUAL RE-

TIREMENT ACCOUNTS.
Working with lawyers and their clients, we

add “Security and Trust” to LR.A.

THINGS ARE HAPPENING AT

100

OF KANSAS CITY
1 Security Plaza
Kansas City, Kansas 66117
Dial Direct—913-281-3165

THE JOURNAL OF THE KANSAS BAR ASSOCIATION

3

Ann
of
Ti
or

Boh

Bro:

Bro



Kan. 75,
1.W. 725
)., 238 P.
281 N.W.
Lfg. Co.,

1973).
518 P.2d

Ine., 209
{an. 274,
P.2d 60
Corpora-
Supp. 37
rm Mut.

154).
483 P.2d

KIATION

Sawyer v. Sauer, 10 Kan. 466 (1872).
Simpsor v. Anderson, 526 P.2d 298 (1974).

Skidmore v. Baltimore & O.R. Co., 167 F.2d
54 (2nd Cir. 1948).

Southwestern Mineral R. Co. v. Kennedy, 8
Kan. App. 490, 55 P. 516 (1898).

St. Louis & S.F.R. Co. v. Burrows, 62 Kan.
89, 61 P. 439 (1900).

Texarkana & Ft. S.R. Co. v .Casey, 172 S.W.
729 (1914).

Thornton v. Franse, 135 Kan. 782, 12 P.2d
728 (1932).

Union Pacific R. Co. v. Henry, 36 Kan. 565,
14 P. 1 (1883).

Vincent v. Pabst Brewing Co., 177 N.W.2d
513 (1970).

Wichita & W. R. Co. v. Davis, 37 Kan. 743,
16 P. 78 (1887).

ARTICLES, BOOKS, et al.

Annot., 90 A.L.R.2d 1041, “Reversible Effect
of Informing Jury of the Effeet that
Their Answers to Special Interrogatories
or Special Issues May Have Upon Ulti-
mate Liability or Judgment,” (1963).

Bohlen, “Contributory Negligence,” 21 Harv.
L. Rev. 233 (1908).

Broeder, “The Functions of the Jury,” 21
Uriv. Chi. L. Rev. 386 (1954).

Brown, “Federal Special Verdicts: The
Doubt Eliminator,” 44 F.R.D. 338 (1968).

Davis, “Comparative Negligence—A Look at
the New Kansas Statute,” 23 Kan. L. Rev.
113 (1974).

Dudnik, “Special Verdicts: Rule 49 of the
Federal Rules of Civil Procedure,” 74
Yale L.J. 483 (1965).

Feinberg, ed., Philosophy of Law, Dickenson
Publishing Co., Inc., Encino, Calif. (1975).

Flynn, *“Comparative Negligence — Which
Form?”, N.Y. St. Bar J. 525 (1972).

Frank, “Words and Music: Some Remarks
on Statutory Interpretation,” 47 Cal. L.
Rev. 1259 (1947).

Green, “Contributory Negligence and Proxi-
mate Cause,” 6 N.C.L. Rev. 3 (1927).

Green, “Blindfolding the Jury,” 33 Texas L.
Rev. 275 (1955).

R N e v

Heft & Heft, Comparative Negligence Man-
ual, Callaghan & Co., 165 North Archer
Ave., Mundelein, IIl. 60060 (1971).

Keeton, “Why Shift Loss?” in Philosophy of
Law 338 (J. Feinberg ed. 1975).

Kelly, “Comparative Negligence — Kansas,”
43 J.K.B.A. 151 (1974).

Lowndes, “Contributory Negligence,” 22
Georgetown L.J. 674 (1934).

McCormick, “Jury Verdicts Upon Special
Questions in Civil Cases,” 2 F.R.D. 176
(1943).

Note: “Informing the Jury of the Effect of
Its Answers to Special Verdict Questions
~—The Minnesota Experience,” 58 Minn.
L. Rev. (1974).

Note: “Informing the Jury of the Legal
Effect of Its Answers to Special Verdicts,”
43 Minn. L. Rev. 823 (1959).
Pattern Instructions for Kansas, 1975 Supp.
Prosser, “Comparative Negligence,” 51 Mich.
L. Rev. 468 (1953). .
Prosser, Law of Torts (4th ed.), West Pub- K
lishing Co., St. Paul, Minn. 55102 (1971). :
Report on Kansas Legislative Interim =
Studies to the 1974 Legislature, Part 11, =
84-2 (Nov. 1973). e
Schwartz, Comparative Negligence, The
Allen Smith Co., Indianapolis, Indiana
46202 (1974).
Smith, “Comparative Negligence Problems
with the Special Verdict: Informing the
Jury of the Legal Effects of Their An- ‘e
swers,” 10 Land and Water L. Rev. 208 W\‘
(1973). . /
Special Committee on Civil Law & Procedure VQ?‘\
and Related Matters, Kansas Legislature,
Minutes, Oct. 23, 24 & Nov. 8, 9, 1973.
Sunderland, *“Verdicts, General and Special,”
29 Yale L.J. 253 (1920). -
Walton, J., “Comparative Negligence in
Kansas—A Look at the New Statute,”
(1973) (outline).
Woods, “New Kansas Comparative Negli-
gence Act—An Idea Whose Time Has
Come,” 14 Wsb. L. R. 1 (1975).
Wright, “The Use of Special Verdicts in
Federal Court,” 38 F.R.D. 199 (1965).

Ly
we
i
oy
o,
e
t
oF
L
!

G

rsalog

Benson Title Co., Inc. assTrRaCTS AND TITLE INSURANCE

Titles Insured by Commonwealth Land Title insurance Company

Telephone {913) 782-1284
OLATHE 104 East Park KANSAS 66061

Complete Escrow Service

SUMMER 1976

101




PROCEDURE, CIVIL

Brunt, Executrix, v. Jackson, 212 K. 621, 625,512 P.2d
517. .
11. Trial judge determined effective date of judg-
ment; appeal filed within 60 days thereof is timely
filed. Brookover Feed Yards, Inc. v. Carlton, Commis-
sioner, 213 K. 684, 686, 518 P.2d 470.

12. Applied; trial court memorandum decision con-
cerning validity of 40-31 17. Manzanares v. Bell, 214 K.
589, 592, 522 P.2d 1291.

13. Mentioned in deciding date modified judgment
entered for purposes of determining interest rates.
Lippert v. Angle, 215 K. 626, 627, 527 P.2d 962.

14. Divorce judgment rendered in open court g
as between the parties, even though no journal entry
filed nor entry made in appearance docket. In re Estate
of Penn, 216 K. 153, 155, 157, 531 P.2d 133.

15. Tentative property division in divorce proceed-
ing modified ex parte; new trial on division issue
a\gsarded. Gechter v. Gechter, 216 K. 360, 363, 532 P.2d
1089.

16. Applied in determining failure to file notice of
appeal within time allowed by 60-2103. Brown v.
Brown, 218 K. 34, 36, 37. 542 P.2d 332.

17. Applied: reference in 60-2414 (o) means adjudi-
cated lien. Lenexa State Bank & Trust v. Dixon, 221 K.
238, 246, 559 P.2d 776.

18. Section applied; trial court not in error in apply-
ing doctrine of assumption of risk. George v. Beggs. 1
K.A.2d 356, 358, 564 P.2d 593.

19. Section applied; appellate jurisdiction is 2 mat-
ter of statute; properly filed. Rewerts v. Whittington, 1
K.A.2d 557, 356, 571 P.2d 58.

20. Applied; appeal not filed within time prescribed
by 60-2103; dismissed. Kittle v. Owen, 1 K.A. 2d 748,
749, 573 P.2d 1115.

9]. “Entry of judgment” defined; lien became ef-
fective from time petition filed. Carnation Co. v. Mid-
states Marketers, Inc., 2 K.A.2d 236. 237, 577 P.2d 827.

29, Applied; appeal from order suspending imposi-
tion of sentence held timely filed. State v. Brady, 2
K.A.2d 382, 383, 384, 580 P.od 434. Svllabus 12 and
corresponding statements in Brady opinion overruled.
State v. Moses, 227 K. 400, 403, 607 P.2d 477.

23. Oral ruling not final judgment; no motion to set
aside required under 60-260. In re Estate of Carothers,
3 K.A.2d 156, 158, 591 P.2d 1091.

24. Notice of appeal prior to filing of journal entry
may qualify as premature notice under Rule 2.03. Car-
son v. Eberth, 3 K.A.2d 183, 186. 592 P.2d 113.

25. Notice of appeal in workers’ compensation case
was timely filed. Carlman v. Shields Drilling Co., 3
K.A.2d 282, 593 P.2d 1013.

26. Cited in holding a workmen's compensation ap-
peal timely under 44.556. Hensley v. Carl Graham
Glass, 226 K. 256, 258, 597 P.2d 641.

27. Statute does not apply in criminal cases. State v.
Moses, 227 K. 400. 403, 607 P.2d 477.

98. Cited: time for appeals from judgment and
orders in probate cases commences from date order is
signed by judge and filed with clerk of court. In re
Estate of Bumns, 227 K. 573, 574, 575, 608 P.2d 942.

29. Cited in holding premature notice of appeal
timely filed. State v. Bohannon, 3 K.A.2d 448, 450. 596
P.2d 190.

30. Judgment under 60-254(b) may not later be re-
viewed as intermediate ruling on appeal of final judg-
ment of entire case. Dennis v. Southeastern Kansas Gas
Co., 227 K. 872, 877, 610 P.2d 627.

31. Validity of a final judgment is not affected by

failure to serve the parties with a copy thereof. Daniels
v. Chaffee, 5 K.A.2d 552, 557, 620 P.2d 1177.

39. Time for postjudgment remedies runs from date
parties are notified of judgment. Daniels v. Chaflee.
230 K. 32, 36, 37, 38, 45, 46, 48. 630 P.2d 1090 (1981).

33. In action by discharged teacher appeal was
timely and trial court erred in dismissing because of
plaintiff's failure to exhaust administrative remedies.
Scott v. U.S.D. No. 377, 7 K.A.2d 82, 84. 83, 638 P.2d

941 (1982).

34. Cited; garnishee may stay gamishment by post-
ing supersedeas bond equal to its liability costs and
interest. Cansler v. Harrington, 231 K. 66, 73.643 P.2d

110 (1982).

35. Judgment effective when judgment entered: no-
tice of appeal not timely filed. Smith v. Smith, 8 K.A.2d
252, 655 P.2d 469 (1983).

60-258a. Contributory negligence as
bar to recovery in civil actions abolished,
when; award of damages based on compar-
aﬁveneghgence;hnpunnhnlofneghgenc&
when; special verdicts and findings; joinder
of parties; proportioned liability. (a! The
contributory negligence of any party in a
civil action shall not bar such party or said
party's legal representative from recovering
damages for negligence resulting in death.
personal injury or property damage, if such
party's negligence was less than the causal
negligence of the party or parties against

‘hom claim for recovery is made, but the
award of damages to any party in such ac-
tion shall be diminished in proportion to the
amount of negligence attributed to such
party. If any such party is claiming damages
for a decedent’s wrongful death. the negli-
gence of the decedent. if anv. shall be im-
puted to such party.

(b) Where the comparative negligence
of the parties in any such action is an issue,
the jury shall return special verdicts. or in
the absence of a jury, the court shall make
special findings, determining the percent-
age of negligence attributable to each of the
parties. and determining the total amount of
damages sustained by each of the claimants,
and the entry of judgment shall be made by
the court. No general verdict shall be re-
turned by the jury.

(c) On motion of any party against whom
a claim is asserted for negligence resulting
in death, personal injury or property dam-
age, any other person whose causal negli-
sence is claimed to have contributed to
such death, personal injury or property
damage shall be joined as an additional
party to the action.

(d) Where the comparative negligence
of the parties in any action is an issue an
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60-258a

recovery is allowed against more than one
party, each such party shall be liable for that
portion of the total dollar amount awarded
as damages to any claimant in the propor-
tion that the amount of his or her causal
negligence bears to the amount of the causal
negligence attributed to all parties against
whom such recovery is allowed.

(e) The provisions of this section shall
be applicable to actions pursuant to this
chapter and to actions commenced pursuant
to the code of civil procedure for limited

actions.
History: L. 1974, ch. 239, § 1; L. 1976.
ch. 251, § 4; Jan. 10, 1977.

Law Review and Bar Journal References:

Discussed in detail in “Comparative Negligence in
Kansas—Legal Issues and Probable Answers " Victor
E. Schwartz. 13 W.L.J. 397 (1974

“The New Kansas Comparative Nezligence Act.”
Henrv Woods, 14 W.LJ. 1 et seq. (19750

Comment concerning comparative negligence. 23
K.L.R. 113, 119 (1974

Discussed in detail in “Comparative Negligence—
Kansas.,” William A. Kelly. 43 J.BAK. 151 119741

Subscctions (b} and (d%: “Comparative Negligence
Update—A Discussion of Selected Issues.” Donald \W.
Vasos, 44 J.BLAK. 13 (1973).

“Comparative Negligence—A Look at the New Kan-
<as Statute.” James F. Davis, 23 K.L.R. 11319745

The legal cffect of jury answers to speciai verdict
ijuestions under Kansas comparative negligence law,
David E. Pierce. 16 W.L.J. 114, 115,116, 117, 118, 119.
125, 131, 132. 133 (1976).

Survey of tort liability, Patty Griffin and Harold J.
Pickler. 15 W.L.J. 397, 398 {1976).

“The Kansas Comparative Negligence Statute: [n-
torming the Jury of the Legal Effect of Its Answers o
Special Verdict Questions.” Joel Goldman. 45 j.B.AK
9. 93, 96, 94 (19761 ‘

Comparative negligence and damage apportion-
ment, 16 W.L.]. 672, 673, 674. 676, 677. 675. 679, 682
1977

Strict liability in tort as adopted in Kansas. 25 K.L.R.
462, 463 (1977

“Emplover Liability to Third Parties Under the
Workmen's Compensation and Comparative Negli-
cence Statutes,” Ruth C. Nelson. 26 K.L.R. 185, 489.
490 (1978},

Discussion of 40-3113a in “No Fault—The Insurer’s
Reimbursement Rights Under the New Statute.” Wil-
liam R. Sampson, 46 J.B.A.K. 211,212, 216, 217 (1877

Extensively discussed in “Torts: Damage Appor-
noenment Under the Kansas Comparative Negligence
Statute—the Unjoined Tortfeasor.” Philip R. Carson.
17 W.L.J. 698 (1978).

Discussed extensively in comment, “Brown and
Miles: At Last, An End to Ambiguity in the Kansas Law
of Comparative Negligence,” Hal D. Meltzer, 27
K.L.R. 111 (1978).

Survey of recent U.S. District Court decisions, John
A. Price. 47 ] BAK. 287, 295 (1978).

‘Survey of Kansas Law: Civil Procedure,” Jerry G.
Elliott, 27 K.L.R. 185 (1979).
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Discussed in “Survey of Kansas Law: Torts,” Wil-
liam Edward Westerbeke, 27 K.L.R. 321, 343 (1979).

“Survey of Kansas Law: Workers’ Compensation,”
William A. Kelly, 27 K.L.R. 377, 389, 390 (1879).

Effects of special verdicts in comparative negligence
actions, 18 W.L.J. 606, 607, 608 (1979).

Absent parties in comparative negligence actions, 18
W.L.J. 692, 695 (1979).

“Comparative Fault and Strict Products Liability in
Kansas: Reflections on the Distinction Between Initial
Liability and Ultimate Loss Allocation,” William Ed-
ward Westerbeke and Hal D. Meltzer, 28 K.L.R. 25
(1979).

“Comparative Negligence Collides With Strict Lia-
bility: Will Tort Law Ever Be the Same?” Marla J.
Luckert. 19 W.L.J. 76, 105, 108 (1979).

“Strict Liability in Tort: Is It Applicable to Design
Defects?" Orvel B. Mason. 20 W.L.J. 600. 614, 616
11981).

“Torts-Indemnification. Settlement. and Release in
Strict Products Liability in the Wake of Kennedy v.
City of Sawver,” William H. Colby, 30 K.L.LR. 131
(1981

“Comparative Negligence Recent Developments.”
Randall E. Fisher. 2 JK.T.L.A. No. 3,5.6,7. 9 {1978

“Does Kansas' Comparative Negligence Act Apply
in Strict Liability in Tort Actions?>" Jerrv R. Palmer. 3
J.K.T.L.A. No. 3. 6. 10, 110120 13 {19%0.

“Comparative Fault: Should o ‘Pure’ or "Modified’
Form Apply to Strict Liability Cases.” Lvnn R. John-
<on. 3 LK.T.L.A No. 121 (1981

“K.5.A. B0-2382 Revisited: Survey of Current Trends
in the Nansas Law of Comparative Negligence,” Craig
C. Blumreich. 5 .K.T.L.A. No. 6. 8. 10, 13 :1982:.

“Updating the Kansas Definition of ‘Defect’ in Strict
Liabilitv.” Lvnn R. Johnson, 5 . K. T.L.A. No. 6, 28. 30
(1982

“Verdicts.” Mark A. Werner and Laurence Rose. 6
IRTL.A No 2.22.23 11982).

“Comparative Fault: Avoiding the Phantom Trap.”
Dan Wulz. 6 L.K.T.L.A. No. 4, 8.9, 10. 11 (1983).

“Liahility for Escape of Salt Water. 0il or Refuse in
Kansas Drilling Operations,” john H. Lundgren. 51
PK.B.A. 307, 31119821

“Rescarching Leuislative Intent.” Fritz Snvder. 31
TR.B.A. 93, 94, 95. 96 11882).

CASE ANNOTATIONS

1. applied: action by emplovee against negligent
third party after compensation paid: reduction of lia-
hility by showing of negligence by employer and em-
ployee. Beach v. M & N \Modern Hvdraulic Press Co..
128 F.Supp. 956. 937, 958. 963. 964, 965, 966.

5 Cited: “causal negligence” construed as it applies
to 44-501 (concurring opinion}. McCleskey +. Noble
Corp.. 2 K.A.2d 240. 247, 577 P.2d 830.

3. Cited: settlement by insurer and third party with-
out insured’s consent not bar to action by insured
against third person. Lohman v. Woodruff. 224 K. 31,
32,578 P.2d 251

4. Construed: in a wrongful death action the jury
will not be instructed about the $50,000 limitation on
plaintiff's recovery as required in 60-1903. Benton v.
Union Pac. R.R. Co.. 430 F.Supp. 1380, 1386.

5. Section construed in products liability case; for-
mula for determining percentage of damages defend-
ant must pay when non-parties are found contributorily
negligent. Greenwood v. McDonough Power Equip-
ment, Inc., 437 F.Supp. 707, 710, 711.
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PREFACE

Throughout our history, the jury system has been an integral
part of our system of justice. In addition to its primary function,
it has had a profound educational impact in our communities in
familiarizing the people with our court system and with our
judicial process. Although it has served us well as a fact-finding
instrumentality. judges. lawyers. and jurors have long recognized
a need for improvement in the way we inform our jurors of the
law and of their duties with respect to it. They often have said.
justly. that jury instructions are 100 technical. 100 lengthy. to0
compiicated. and too often designed to satisfv appellate courts
rather than to inform juries.

In response to this need. the Kansas District Judges” Associa-
tion. at its 1963 Judicial Seminar. appointed a Committee on Jury
Instructions. hereafter referred to as the “Committee.” to deal
with the problem. The judges expressed a desire for instructions
that were brief and simple in construction. understandable to
iavmen, accurate and unslanted :n coverage. and capable of
premoting uniformity in jury instructons.

In preparing the material for this publication. the Committee
discussed and agreed upon those basic principles that were to
serve as guides for its project. and it attempted to draft its
instructions in accordance with them. The first of those principles
was that the instructions should be impartial. accurate state-
ments of the law. The second was that thev should be stated in
bries. simple language. language that would be clear and under-
standable to laymen. The third was that they should be general
instructions. instructions adaptable to varying circumstances.

Together with the foregoing principies, the Committee at-
tempted to follow a consistent line with respect 0 the elimination
of certain instructions. It tried to avoid, for example. instructions
that would tell a jury not to do something, and it tried to avoid
instructions that were slanted. argumentative. or formulated to
particularize one aspect of a case. Moreover. it tried to eliminate
repetitious. verbose, and superfluous words and sentences. and it
sought to eliminate or restrict instructions that would single out

bits of evidence. Further. the Committee felt that appellate court
7
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clearance did not justify including unnecessary or inappropriate
instructions.

The Committee recognizes, of course, that its work is in no way
binding upon trial judges and counsel. At the same time, it hopes
and believes that it will be of persuasive value. The Committee
hopes this work will accomplish the following:

1. Help eliminate many of the criticisms that have been made

about the instructions of trial judges,

2. Help secure more just verdicts by helping trial judges in-

struct as to the duties of jurors and the law of the case,

3. Reduce the amount of time needed by courts and counsel for

the preparation and discussion of jury instructions,

4. Encourage uniformity in jury instruction and thereby elimi-

nate a source of friction that can arise between the bench

and the bar.
5. Help eliminate many of the inappropriate instructions that
are given often, and

6. Help the layman comprehend the law by providing under-

standable and unslanted statements about the law.

Pattern instructions are intended to take advocacy out of the
judiciary and return it to the arena of argument where it more
properly belongs. When the judge assumes his proper roie in
instructing the jury as an impartial presiding officer. he will give
instructions which are informative but not argumentative.

The objective of the Committee is to make the law applicable in
a given case understandabie to jurors. However. a pattern instruc-
tion may not be exactly right for the evidence introduced in a
particular case. The judge must analyze the issues applicable to
the evidence in each case and make appropriate selections and
modifications. As a general principle of jury instructions. the
Committee recommends that the judge give the minimum number
of instructions that a case requires, rather than give all that may
be legally permissible.

The chapters in this revised edition are broken down into
groups and bound in pamphlet form. The content of the pamphlet
was arranged to allow flexibility for change that is not available
in pocket parts. The Committee continues to solicit the criticism
and comment of lawyers and judges toward the objective of
continuing improvement in the administration of justice through
the use of these pattern jury instructions.

The Committee wishes to thank the Kansas J udicial Council for
8
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its financial support and the assistance of its excellent reporter,
Randy M. Hearrell. I_ express my personal thanks to the Commit-
tee members and their reporters for their cooperation and dedica-

tion to this work.

PREFACE

Don Musser. Chairman,
Committee on Pattern Jury Instructions,
The Kansas Judicial Council
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PIK 20.01 COMPARATIVE NEGLIGENCE-TRg

ORY AND EFFECT

This case must be determined on the basig o
comparative fault of the parties. In decidipg
the case you will need to know the meaning of
the terms “negligence” and “fault.”

Negligence is the lack of ordinary care. It i
the failure of a person to do something that gp
ordinary person would do, or the act of 3
person in deoing something that an ordinary
person would not do, measured by all the
circumstances then existing.

A party is at fault when he is negligent and
his negligence caused or contributed to the
event which brought about the injury or dam
ages for which claim is made.

It will be necessary for you to determine the
percentage of fault of the parties. It also will
be necessary for you to determine the amous:
of damages sustained by any party claiming
damages.

The laws of Kansas applicable to this cas¢
require me to reduce the amount of damage
you have awarded to any party by the per
centage of fault that you find is attributable t¢
that party.

A party will be entitled to recover damage
if his fauit is less than 50% of the total fault of
all parties. A party will not be entitled ©
recover damages, however, if his fault is 5%
or more.

Notes on Use

This instruction should be used in every comparative negliges®™
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4s 28 PIR=20.02

NEGLIGEN,CE—-EX
LANATION OF VERDICI‘

CHANGE Instruction to read: .

1d Stnct Prod- .

iction Between

LR 25. . C . .2 . .

Strict Liabili In interpreting the last instruction, it may
by: help you to keep the following things in mind:

Your first obligation is to determine if any
party is at fault.

Next, assign a percentage of fault to each
party you find to be at fault.

For a party not at fault, show 0% on your
verdict form.

For any part at fault, show 1% to 100%,
depending on your finding, on your verdict
form.

If any parties are found at fault, the fault of
all parties, when added on your verdict form,
must total 100%.

Keep in mind that in setting forth damage
amounts on your verdict form, you set out the
full damage sustained by that party. I will
make any reduction attributable to that par-
ty’s fault, so you should not do so.

The parties to whom you have the discretion
to assign fault are:

s e e s e s e ss 000
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The parties you may find received damages PIKD210C(’)I“3 Fgg

are: .
CHANGE
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This instruction must be given following PIK 20.01. fault?
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PaTTERN INsTRUCTIONS FOR Kansas 2d PIK 20.03

PIK 20.03 COMPARATIVE NEGLIGENCE—VER-
DICT FORM

CHANGE Instruction, Notes on Use, and Com-
ment to read:

Verdict

We, the jury, present the following answers
to the questions submitted by the court:

1. Do you find any of the parties to be at

2. If you answer question number one yes,
then, considering all of the fault at one
hunderd percent, what percentage of the
total fault is attributable to each of the
(parties) (following persons)?

e A (0% to 100%) ....%
coe(A)ll (0% to 100%) ....%
R . ) RPN (0% to 100%) . ...%

TOTAL 100%

Answer question 3 only if you find any of
the parties to be at fault.

3. Without considering the percentage of
fault found in question two what total
amount of damages do you find was sus-
tained by the following parties?

RN § - ) RN $....
B $....

[Alternative Question 3 (A)]

3(A). Answer the following question only if
the percentage of ....B)....'s fault is
less than fifty percent of the total fault
which caused the (collision) (occur-

rence).
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Without considering the percentage of fauli

found in question one, what total amount of
damages do you find was sustained by the
following party:

RN { - ) RO

e s e e e 0 s B sE O

Presiding Juror

Notes on Use

All parties to the action whose causal negligence or fault must
be determined should be listed in blank "A.”

In spaces designated “B,” there should be included the names of
any parties who assert a claim for damages against any other
party and where there is evidence to support the claim.

Use paragraph 3 in those cases in which the court believes a
determination of damages should be made irrespective of percent-
ages of fault.

Alternative paragraph 3(A) is provided for use in a case where
only the plaintiff is claiming damages and the court believes that
the jury should not be required to determine his damages if the
jury finds that plaintiff is barred from recovery for the reason
that his fault exceeds forty-nine percent of the total fault in the
case.

This instruction should be appropriately modified in cases
where the negligence of another would be available as a defense
to the plaintiffs claim; for example, the negligence of a decedent
in a wrongful death action, the negligence of a child in a suit by a
parent, or the negligence of an injured spouse in a suit by the
other spouse for loss of consortium.

All parties to the action whose causal negligence or fault must
be determined should be listed in blank “A” including a “phan-
tom party” or immune tortfeasor.

Comment

The original verdict form contained in PIK 20.03 was revised 0
that the jury may find there was no party at fault in the case.
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PIK 20.06 COMPARATIVE “NEGEI

SIS OF COMPARISON - =
In making the apportionment of percen

of fault you should keep in mind
percentage of fault attributable to a
(person) is not to be measured solel
number of particulars in which a (p
son) is found to have been at fault.

[Nor does the fact that both parﬁ&«
claiming the same acts of negligence aguing

each other necessarily mean that both musts °

equally at fault.] Dok
You should weigh the respective contribs

tions of the (parties) (persons) to the (occu

.-

rence in question) (collision) and co
the conduct of each as a whole, determin
whether one made a larger contribution thasi
the other(s), and if so, to what extent it @
ceeds that of the other(s). .

Notes on Use 5.

Ordinarily this instruction need not be given as a part tfﬁ
initial instructions to the jury. It may be used, however, whet
made desirable by reason of argument of counsel or wh&nfﬁ
jury following retirement to the jury room seeks additions! e

ance as to the manner in which the percentages of fault Mﬁ :

determined.

Comment

The jury is not required to attribute the same pel‘ceﬁtﬁfg
negligence to two participants of a vehicle accident mereif.#
cause they are each chargeable with the same category ‘iﬁ
gence. For example, the jury is not required to equate @09&

gent lookout of one participant with the negligent looko@
other. Winkler v State Farm Mut. Auto. Ins. Co., 11 Wis.d
105 NW2d 302 (1960).

Research References

See Research References under PIK 20.04.
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A party suffering damages as the result of tne negligence of
ultiple tortfeasors may recover from any one of the tortreasors
the amount of damages corresponding to that tortfeasor’s individ-
wal liability if the ageregare amount of labilitv attributable o
the multiple torifeasors exceeds that >f the claimant. For exam-
ple. if plaintiff is found to be 40% negligent. defendant 4 is 30
negligent, and defendant B is also 30"“ negligent. plaintiff mayv
recover from each defendant 309 of the total amount of damages
sustained. The Supreme Court specifically held in Negley v Mas-
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sey Ferguson, Inc., supra, that a plaintiff may recover a percent-
age of his damage from a third-party tortfeasor whose causal
negligence is less than that of plaintiff. In Negley, plaintiffs
decedents were electrocuted during their employment when the
forklift they were operating came into contact with a power line.
One of the employees was determined to be 22% negligent. the
employer 68% negligent, and Kansas Power & Light Co. 10%
negligent. Plaintiff was allowed to recover from KP&L 10% of the
amount of total damages. In reaching this conclusion. the Court
relied upon language found in Langhofer v Reiss. 5 Kan App Id
Syl. 991 and 2. 620 P2d 1173 11980 "In civil litigation where
the doctrine of comparative negligence. as provided in K.S.A. 66-
258z, is applicable. a plaintiff’s individual negligence will be
compared with the collective negligence of multiple defenaants as
found by the court or jury ‘or the purpose of computing damages.

. The negligence of a party seeking damages . .
recovery of damages so long as the party's negligence s less than
the combined causal negiigence of all parties against whom
recovery is sought.” In Langhofer. the 409 negligent plaintuff was
allowed to recover from a 40% negligent defendant. wnen the
codefendants’ aggregate negligence was 60.

. does not bar

Applicability to Non-Negligence Cases

The comparative negligence statute has been held to apply w
claims based on liability theories other than common-law negl-
gence. For example. in Kennedy v City of Sawver, 228 Kan 43%
450, 618 P2d 788 119801 the comparative negligence statute was
held applicable to claims based on strict liability or on breach of
implied warranty in products liability cases. In Wilson v Probst.
294 Kan 459, 581 P2d 380 (1978:, it was held that the state 3
breach of its statutory duty to repair highways had to be consid-
ered in determining the comparative fault of the defendant's
driver and the Department of Transportation in a claim for
damages arising out of an automobile accident. See also Thomas v
Board of Trustees of Salem Township, 224 Kan 539. 582 P2d 271
(1978). Likewise, in Arrendondo v Duckwall Stores, Inc.. 227 kan
842, 610 P2d 1107 (1980), comparative fault was held properiy
applied in an action by a negligent minor to recover from a
defendant who sold explosives to the minor in contravention of &
statutory prohibition. In Sandifer Motors, Inc. v City of Roeland
Park, 6 Kan App 2d 308, 628 P2d 239 (1981, it is stated that in
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any-situation where J;ontributory"negligence‘:would‘éiﬁvebeen a
defense, comparative. negligence now applies. ‘There;:comparative
fault principles were applied where ‘a nuisance had:its origin in
negligence. =

“The Kansas appellate courts have not considered the applicabil-
ity of comparative fault to actions based on intentional torts or on
wanton misconduct. Presumably, the application of the Kansas
statute should be limited to those kinds of actions where contribu-
tory negligence has traditionally been a bar to recovery. This
would not include actions based upon a theory of intentional or
wanton misconduct. The statute does not abrogate the rule that
contributory negligence is not a defense to wanton or reckless
misconduct. Byers v Hesston Appliance, Inc., 212 Kan 125, 509
P2d 1151 (1973). In the past, contributory wilful or wanton
conduct of a plaintiff has been a complete defense to the defen-
dant’s wantonness. Bogle v Conway, 198 Kan 166, 422 P2d 971
(1967). In Kansas, wanfonness is distinct from negligence and
differs in kind. Kniffen v Hercules Powder Co., 164 Kan 196, 188

P2d 980 {1948).

Wantonness is not a wilful act. The PIK committee recom-
mends that comparative fault principles be applied in wantonness
cases but not in cases involving intentional injuries.

Special Verdicts with No General Verdict

The statute declares categorically that no general verdict shall
be returned by the jury. The jury is directed to return special
verdicts determining the percentage of negligence attributable to
each of the parties and determining the total amount of damages
sustained by each of the claimants. After the special verdicts are
received, the trial court will apply the statutory formula and
enter judgment as required under the law. In Scales v St. Louis-
San Francisco Ry. Co., 2 Kan App 2d 491, 500, 582 P2d 300 (1978),
an instruction advising the jury that the plaintiffs award of
damages would be reduced by the ratio which his percentage of
negligence bore to the total amount of negligence allocated among
the plaintiff and defendants was approved. In Thomas v Board of
Trustees of Salem Township, supra, at 547, the Court approved
the use of this instruction. The last two paragraphs were chal-
lenged as prejudicial in that they informed the jury of the results
of their verdict. The Court found it preferable to let the judge

explain the result rather than to allow the jury to speculate and
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possibly render-a verdict on an erroneous speculation. If, however,
the jury conspired tocircumvent the law by increasing -the
amount of actual damages to a fictitious figure so as to give a
negligent plaintiff his entire damages plus attorney fees, the
verdict will be set aside. Verren v City of Pittsburg, 227 Kan 259,
607 P2d 36 (1980). Likewise, a quotient verdict used in determin-
ing comparative fault will be set aside. Johnson v Haupt, 5 Kan
App 2d 682, 623 P2d 537 (1981). In a comparative negligence case
tried before the decision date of Thomas v Board of Trustees of
Salem Township, supra, it was held not to be reversible error for
the trial court to refuse to advise the jury of the legal conse
quences of its answers to special questions allocating fault. Cook v
Doty, 4 Kan App 2d 499, 608 P24 1028 (1980).

Parties—Actual and Phantom

Subsection (d) provides that, on motion of any party against
whom a claim is asserted for negligence, any other person whose
causal negligence is claimed to have contributed to the injury
shall be joined as an additional party to the action. The statute
does not state what happens if a claim for relief is not asserted by
anyone against this new party. Formal joinder of some third
person is not a prerequisite to consideration of that person's
comparative fault. Kennedy v City of Sawyer. supra, at 460:
Brown v Keill, supra, at 206. Consideration of fault attributable o
any third person claimed to be causally negligent is essential to
the determination of the parties’ liability, even though that third
person cannot be joined formallv as a litigant or may be immure
or judgment proof. Brown v Keill. supra, at 206; Miles v West, 224
Kan 284, 287, 580 P2d 876 (1978); Scales v St. Louis-San Francisco
Ry. Co., supra, at

As noted in Brown, Kansas adheres to the "phantom party’
concept, requiring consideration of the proportionate responsibil-
ity of any third party claimed to be causally negligent ever
though that party “cannot be formally joined as a litigant or held
legally responsible for his or her proportionate fault.”

Joint and Several Liability Abolished
Subsection (d) of the statute provides that where the compara
tive negligence of the parties is an issue and recovery is allow
against more than one party, each party shall be liable for that
portion of a claimant’s total damages in proportion to his percent-
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KP&L. The jury returned verdicts finding that one of the dece-
dent employees was 22% negligent, Orlan, Inc., the employer, was
68% negligent, and KP&L was 10% negligent. Orlan, Inc. claimed
subrogation rights under the provisions of the worker’s compensa-
tion act, K.S.A. 44-504(b). The court reasoned that the extent and
nature of the subrogation rights of an employer under the work-
er's compensation statute are matters for legislative determina-
tion. K.S.A. 44-504 provides for full subrogation and provides rio
reduction in the amount of the subrogation regardless of the
percentage of contributory negligence attributable to the em-
plover. The court recognized the inequities in the result burt felt
obligated to enforce the clear provisions of the statute. Any
changes in this rule will have to be accomplished by the state
legislature.
Research References

ALR Annotations:

Choice of law as to application of comparative negligence doc-
trine. 86 ALR3d 1206.

Modern development of comparative negligence doctrine naving
applicability to negligence actions generaily, 78 ALR3d 339
Pracrice Aids:

Pierce, Informing the Jury of the Legal Effect of its Answer t
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WLJ 114.

Goldman. The Kansas Comparative Negligence Statute: [nform-
ing the Jurv of the Legal Effect of Its Answers to Special Verdict
Questions. 45 JBAK 91.

Nelson. Emplover Liability to Third Parties under the Work-
men’s Compensation and Comparative Negligence Statutes. 26
KLR 485.
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parative Negligence Statute—The Unjoined Tortfeasor. 17 WLJ
698.
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Kansas Law of Comparative Negligence. 27 KLR 111.
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WLJ 606.
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Kansas Association of Counties

Serving Kansas Counties

_ Suite D, 112 West Seventh Street, Topeka, Kansas 66603 Phone 913 233-2271

February 27, 1985

Chairman Knopp
Members of the House Judiciary Committee

My name is Bev Bradley, ffom the Kansas Association of Counties
1 appear today in support of HB 2381

As 1 served as County Commissioner in Douglas County and
as a member of the county corrections committee I was aware of
a problem, or at least a perceived problem.

Douglas County employed Terry Van Zant-Travis as our Com-
munity Service Work Coordinator. She placed approximately 40
people who performed about 1200 work hours per month and secured
approximately 30 agencies for placement. Each time/each day the
question arose concerning '"liability" and the "Tort Claims Act".
Indeed some agencies like the City Library were very much con-
cerned and would not allow a community service worker to do some
much needed jobs like to wash windows. What if he fell off the
step-ladder? And of course they couldn't paint - there are the
fumes and the step ladder again!

In Douglas County in 1984 Terry referred 409 people to
work/service projects for a total of 14,770% hours.

Several non-profit agencies would not take these people
because of concern for liability and those that did take them
were super cautious. With the passage of HB 2381 more benefit
can be derived from this program and other counties that cur-
rently have not been involved will be willing to set up such a
beneficial program.

Attachment No. 6
House Judiciary
February 27, 1985
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Session ot 1953

SENATE BILL No. 277
By Committee on Judiciary

2-19

AN ACT amending the Kansas tort claims act; relating to persons
covered thereby; amending K.S.A. 75-6102 and repealing the
existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 75-6102 is hereby amended to read as fol-
lows: 73-6102. As used in K.S.A. 75-6101 through 75-6118, and
amendments thereto, unless the context clearly requires other-
wise:

(a) “State” means the state of Kansas and any department or
branch of state government, or any agency, authority, institution
or other instrumentality thereof.

(h)  “Municipality” means any county, township, city, school
district or other political or taxing subdivision of the state, or any
agency, authority, institution or other instrumentality thereof.

(¢) “Governmental entity” means state or municipality.

(d) “Emplovee” means any officer, employee, servant or
member of a board, commission, committee, division, depart-
ment, branch or council of a governmental entity, including
elected or appointed officials and persons acting on behalf or in
service of a governmental entity in any official capacity, whether
with or without compensation. “Employee” does not include an
independent contractor under contract with a governmental en-
tity but does include a person who is an employee of an inde-
pendent contractor under contract to provide educational or
vocational training to inmates in the custody of the secretary of
corrections and who is engaged in providing such services.
“Employee” dees inelade also includes former employees for
acts and omissions within the scope of their employment during
their former employment with the governmental entity.

Attachment No. 7
House Judiciary

February 27,

1985
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0046 Sec. 2. K.S.A. 75-6102 is hereby repealed.
0047 Sec. 3. This act shall take effect and be in force from and
0048 after its publication in the statute book.



DEPARTMENT OF CORRECTIONS

TOPIC: REPRESENTATION OF CONTRACT PERSONNEL

ISSUE: Should the Kansas Tort Claims Act be amended to permit
the State to provide legal representation in defending a lawsuit
filed by an inmate against a teacher or instructor who is under
contract with the Department of Corrections to provide that
service?

BACKGROUND: Current law, K.S.A. 75-6102(d), excludes independent
contractors from coverage under the Kansas Tort Claims Act. This
would include teachers and instructors employed by institutions
under contract to the Department of Corrections to provide
educational and vocational training services. Thus, if one of
these individuals was sued by an inmate as a result of an action
taken in fulfilling his or her contract duties, the State could
not provide legal representation in defending the suit. The cost
for such representation would fall upon the school or individual
teacher. Such a result seems difficult to justify in a prison
setting where the Department asks the teachers and instructors to
enforce the rules the same as other employees. In a prison
setting, this can prompt an inmate initiated lawsuit against the
teacher. It is even more difficult to justify when 90 percent of
such lawsuits are frivolous.

RECOMMENDATION: it is recommended that K.S.A. 75-6102(d) be
amended to permit the State to provide legal representation to
teachers or instructors who are under contract with the Depart-
ment of Corrections to provide educational or vocational training

services.

CES/pa



KANSAS DEPARTMENT OF CORRECTIONsS

JOHN CARLIN — GOVERNOR [} [ MICHAEL A. BARBARA — SECRETARY

JAYHAWK TOWERS e 700 JACKSON @ TOPEKA, KANSAS e 66603
© 913-296-3317 ©

January 28, 1985

The Honorable Robert Stephan
Attorney General of Kansas
2nd Floor, Judicial Center
Topeka, Kansas 66612

Dear Mr. Stephan:

This letter is to bring to your attention a problem which I

believe merits your consideration.

As you know, the Department of Corrections contracts with various
colleges and school districts around the state for delivery of
educational and vocational training programs. The individuals
hired to teach these programs are employees of the respective
college or school, not the state. As such, under K.S.A. 75-
6102(d), these individuals are not considered state employees and
would not be entitled to representation by the state pursuant to
K.S.A. 75-6108.

This situation creates a problem in ouv correctional institu-
tions. All persons who work at correctional institutions are
subject to being named a defendant in a lawsuit, probably to a
degree higher than those working at any other institution of
state government. Almost all of the lawsuits against corrections
personnel are filed by inmates and the vast majority of them are
of a frivolous nature. When state employees are sued, state
attorneys represent them. However, these teachers and educators
do not enjoy this protection. Rather, as we understand the law,
the state may not provide representation for these individuals.

Such a situation seems difficult to justify in a prison setting
where we ask these teachers and instructors to enforce rules and
to take necessary and appropriate action against inmates. This,
on occasion, will result in the teacher or instructor being sued
by the inmate. We have, in recent months, experienced a substan-
tial increase in litigation, with some of the cases involving
contract personnel.

Under these circumstances, I am seeking your assistance in

working out a procedure whereby the state may represent such
contract personnel in the event they are sued as a result of

* AN EQUAL CPPORTUNITY EMPLOYER »



Attorney General Stephan

Page Two
January 28, 1985

carrying out this duty to enforce rules, regulations, and
policies issued by the Department of Corrections. I am not
recommending that the state be responsible for any judgments
against these individuals or that the state represent them 1in
situations where a state employee would not be represented. 1
simply feel that when the state places such a person in a
situation where he or she might be sued, particularly a correc-
tional setting where most suits are frivolous, there should be
some process short of requiring the person to retain private
counsel.

I ask vour consideration of this matter. If I or any staff can
be of any assistance to you, please let me know.

Sincerely,
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MICHAEL A. BARBARA
“Secretary of Corrections
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STATE OF KANSAS

OFFICE OF THE ATTORNEY GENERAL

2ND FLOOR, KANSAS JuDICIAL CENTER, TOPEKA 66612

ROBERT 7. STEPHAN MAIN PHONE: {913} 296-2215
ATTORNEY GENERAL CONSUMER PROTECTION: 286-3751
Feb[‘ual‘y 8’ 1985 ANTITRUST: 296-5289

Mr. Michael Barbara, Secretary
Department of Corrections

700 Jackson

Topeka, Kansas 66603

Dear Secretary Barbara:

I acknowledge your letter of January 28, 1985, and understand the problem
outlined in your letter.

I agree that the individual teachers work for an independent contractor and not
the State while they are providing educational services to the inmates. In this
capacity, the teachers have neither the defenses available to them under the
Kansas Tort Claims Act (K.S.A. 75-6101, et seqg.) nor the benefits of defense and
payment of judgments given to Kansas employees by that act. This office also
recognizes the ever-increasing propensity of inmates to litigate every
conceivable initiation they may or may not experience while confined.

Two possible solutions come to mind with regard to your problem. First, in your
contraets with Kansas City Area Vocational-Technical School, Andrea, Inc., St.
Mary College, and other vocational and educational providers, you could require
insurance to be purchased by the vendor to fully cover such reasonably
predictable inmate lawsuits. Such a course would cause an increase in cost to
the State of obtaining such educational services.

My second suggestion would be to request the Legislature to amend K.S.A.
75-6102(d) as follows:

(d) "Employee"” means any officer, employee, servant or
member of a board, commission, committee, division, department,
branch or council of a governmental entity, including elected or



appointed officials and persons acting on behalf or in service of a
governmental entity in any official capacity, whether with or
without compensation. "Employee" does not include an independent
contractor under contract with a governmental entity, exeept for
independent contractors providing educational programs or services
to the Kansas department of corrections who shall be considered an
"employee™ for the purposes of this act. "Employee" does include
former employees for acts and omissions within the scope of their
employment during their former employment with the governmental
entity.

This office believes such an amendment would provide the teachers working
inside a Department of Corrections institution with the defenses and benefits of
the Kansas Tort Claims Act and K.S.A. 75-6116. Basically, we believe this
would not raise any additional cost to the State, because the defense would be
provided by attorneys already employed by your department or my office.
As your letter states, most of the lawsuits filed by inmates are frivolous, and,
therefore, the odds of a judgment involving expenditure of State funds is small

This office would be glad to support an amendment to K.S.A. 75-6102(d) as
outlined above.

If I may be of further assistance, please contact me.

Very truly yours,
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ROBERT T. STEPHAN
Attorney General





