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MINUTES OF THE _House  COMMITTEE ON Judiciary
The meeting was called to order by Representative Joe Knopp at
Chairperson
_3:30  x%%H.m. on March 26 1985 in room ___526=S  of the Capitol.

All members were present except:
Representatives Duncan, Harper and Luzzati were excused.

Committee staff present:

Jerry Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department

Mary Ann Torrence, Revisor of Statutes Office
Mary Hack, Revisor of Statutes Office

Becca Conrad, Secretarﬁ )
Conferees appearing before the committee:

Jerry Slaughter, Kansas Medical Society

Linda Warren, M.D. from Hanover, Kansas

Sister Elizabeth Stover, Administrator of St. Joseph's Hospital in Concordia, Kansas
Harold Riehm, Kansas Association of Osteopathic Medicine

James Rider, D.0O., Valley Falls, Kansas

Homer Cowan, Western Casualty Insurance Company, Ft. Scott, Kansas

Bill Sneed, Legislative Counsel for the Kansas Association of Defense Counsel

Wayne Probasco, Kansas Podiatry Association

Sherman Parks, Executive Director of the Kansas Chiropractic Association

Ken Schafermeyer, Executive Director of the Kansas Pharmacists Association

Paul Klotz, Kansas Association of Community Mental Health Centers

Don Snyder, Chairman of the Sedgwick County Health Care Cost Containment Roundtable
Dr. Calvin Bigler, President of Kansas Medical Society

SB 110 - An act concerning medical malpractice liability actions; relating to procedures
for assessment of exemplary or punitive damages, and consideration of collateral source
of indemnification in certain actions; limiting recovery of certain damages.

Jerry Slaughter, Kansas Medical Society, spoke in favor of this bill as shown in
Attachment No. 1. He also referred to a paper written by Banks McDowell on the
Collateral Source Rule, Attachment No. 2, and an Opinion of the California Supreme
Court in Fein v. Permanente, Attachment No. 3.

Linda Warren, M.D. from Hanover, Kansas, spoke in favor of this bill. She said because
of the high malpractice insurance rates she and her colleagues had to pay, she was
considering stopping providing high risk services. If the rural doctors discontinue
their practices, those people will have to travel maybe 60 — 100 miles for this

type of service. She also said that many physicians will not locate in Kansas —-- they
wil look for states that have lower premiums because they cannot afford this.

Sister Elizabeth Stover, Administrator of St. Joseph's Hospital in Concordia, Kansas,
said the Kansas Hospital Association strongly supports the provisions of Substitute
for SB 110. See Attachment No. 4.

Harold Riehm, Kansas Association of Osteopathic Medicine, said that this organization
strongly supports the passage of SB 110. He said many of their members are in rural
areas and small towns in Kansas. For that reason, the malpractice premium problem

is particularly acute.

James Rider, D.0. in Valley Falls, Kansas, urged the committee's support of SB 110.
Attachment No. 5 is his testimony.

There was further discussion between the conferees and the committee members concerning
threats of physicians leaving rural areas, the Collateral Source Rule, overhead expense
of a doctor's office, the number of actual cases against the fund in Kansas, if the
standard of care will be affected and the threat of lawsuits held over doctors and how
it affects their performance.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page ,L. Of S
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Homer Cowan, Western Casualty Insurance Company, Fort Scott, Kansas, spoke in support
of this bill. He addressed some concerns such as the Collateral Source Rule and the
stabilization fund. He said their ratio presently is a little over 200 percent --
they pay out $2.00 for every $1.00 they take in.

Bill Sneed, Legislative Counsel for the Kansas Association of Defense Counsel, spoke
in favor of SB 110 as shown in Attachment No. 6.

Wayne Probasco, Kansas Podiatry Association said this association strongly supports SB 110.

Sherman Parks, Executive Director of the Kansas Chiropractic Association, also supports
this bill. See Attachment No. 7.

Ken Schafermeyer, Executive Director of the Kansas Pharmacists Association, urged the
committee's support of SB 110. See Attachment No. 8.

Paul Klotz, Kansas Association of Community Mental Health Centers, was not able to
appear in person, but wanted it announced that they support this bill.

Don Snyder, Chairman of the Sedgwick County Health Care Cost Containment Roundtable,
expressed support for this bill as shown in Attachment No. 9.

The committee further discussed "defensive'" medicine, what percentage of fees goes
where, the control of the quality of care, and the rapid development of medical
technology and that doctors cannot keep up with it.

Dr. Calvin Bigler, President of Kansas Medical Society, said that a tremendous amount

is dome in the ongoing education of physicians. He said the Kansas Medical Society

is in charge of Kansas Medicine which is the longest, continuously produced journal

in the State of Kansas. It is devoted to education of members of the medical profession.
Kansas Medical Society is also responsible for surveying and accrediting educational
programs throughout the state to certify that they are actually proper and give
appropriate education to the physicians. He said another thing the public is not

aware of is peer review.

There was further discussion on the stabilization fund.

The meeting adjourned at 5:40 p.m.
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Substitute for SB 110; Concerning Medical Malpractice

The Kansas Medical Society appreciates the opportunity to comment on
Substitute for SB 110. During the next couple of days you are going to be asked
to absorb a tremendous amount of information about medical malpractice. We are
here because the legislature plays an important role in this debate. Much of
the solution to the problem is within your ability to change.

The frustrating thing about this issue is that there really aren't any culprits in
the system we can blame for causing the problem. It is not a problem of bad
medical practice, which can be solved through disciplinary action against doc-
tors. It is not just a controversy between physicians’and trial attorneys,
although it is convenient to portray it as such. It js not primarily a problem
of the insurance industry, manifested by rising premiums, although it is cer-
tainly involved.

It is a problem of personal injury to patients in an environment of high
technology, modern health care, multiple treatment modalities, an astronomical
number of decisions and individual judgments for delivery of care, and the
occurrence of bad results, negligence or treatment failures, sometimes in
patients who a few years ago might not have survived. The fact is, that doc-
tors, lawyers, hospitals, insurance companies, and patients, all want the same
thing: good results, good medical practice, and fair compensation if someone is
injured through negligence. Nothing in the bill before you will Timit a per-
son's ability to sue for and recover actual economic loss. Nor will the bill
deny an injured person the right to competent legal counsel. We don't want to
get negligent doctors off the hook. We do want to see that the injured patient
gets the bulk of the award, and that the spiraling cost of the malpractice

system is brought under control.
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The facts are that the number of lawsuits filed grows every year -- seven
times as many in 1984 as in 1979. Million dollar-plus awards are common now,
whereas in 1976 we hadn't had any. Premiums for insurance coverage have
increased tenfold since 1975.

Opponents of reform will tell you that the problem is simply one of lots of
malpractice committed by negligent doctors. The data, however, doesn't support
that. Physicians in this country are better trained and more closely regulated
and reviewed than anywhere else in the world. The medicine practiced here is
second to none, yet we have more lawsuits per capita than anybody. Last year we
sponsored legislation which beefed up our Healing Arts Board. We hired a full-
time disciplinary lawyer who does nothing but jnvestigate and help prosecute
physicians who aren't up to standard. If there are "bad doctors" out there, we
will deal with them, through better peer review and a stronger disciplinary
system.

But it's not just bad doctors getting sued. Data shows that it is often the
most highly trained doctors, doing the most difficult cases, who get sued. Our
surveys show that there are only a handful of physicians who have multiple
claims against them (Attachment A). Almost 2/3 (63.5%) of Kansas doctors have
never been sued, and another 24% have been sued just once. However, as the
number of suits grows, it is unlikely that any physician will make it through
his or her career without being hit.

In the next fiscal year there will probably be over 235 malpractice suits
filed (Attachment B) and the number is increasing rapidly. That's about 8 per
100 doctors. When you consider that there are about 7 million separate
physician-patient encounters a year in this state, that's a pretty good success

rate. However, that relatively small number of suits is causing huge problems.
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The problem is two-fold. As the number of suits (frequency) has increased,
so have awards and settlements (severity). The only way you can Tower malprac-
tice system costs is to reduce the frequency of suits, or reduce the severity of
awards. Compounding the problem is the fact that the injured patient only
receives about one-third of the premium dollars which are paid into the system.
The courts, lawyers and insurance companies -- the system -- consumes about two-
thirds of every dollar paid in.

This expensive system, and the increasing frequency and severity of claims
have had a devastating effect on premiums (Attachment C). Many doctors in
Kansas are paying $20,000 or more for liability insurance. Within two years the
cost will double again, and for those doing obstetrics it may double again this
year. The trends indicate that premiums of $75,000 to $100,000 may not be far
away. These premiums have been exploding while doctors' fees have been frozen.
About three-fourths of Kansas physicians voluntarily froze their fees last year
in recognition of a tough economy. Medicare has frozen fees at 1982 levels.
Medicaid fees are essentially frozen at 1975 levels. Blue Shield has frozen
fees since last year. It's been interesting to watch the plaintiffs' lawyers
protest our proposal to place a reasonable limitation on contingent fees, when
physicians have been living with government-set fee Timits for years.

Opponents of change will tell you tomorrow that rising premiums aren't a
burden because doctors and hospitals are rich -- they can afford it. It's that
"deep pocket" mentality that is driving our malpractice system to such excess.
At what point does it become unreasonable and unaffordable? The lawyers
tomorrow will say that malpractice insurance costs represent a small portion of
doctors' overhead expenses. Our data shows that it averages about 9.5% for all

physicians, while the trial lawyers say it is 4%. Whatever the figure, it is
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irrelevant to the issue. If your property taxes doubled or tripled in two
years, wouldn't you be concerned, even if they represented only 5-10% of your
expenses? As a rural family practice doctor, is it worth doubling your premium
to deliver 15 to 20 babies a year, and live under the constant threat of suit?
Unquestionably, doctors earn good incomes. But they average 55 to 65 hours a
week at their practice. The work is difficult and demanding. Doesn't it ignore
the problem to simply say that "doctors can afford it?" Ultimately, the patient
pays the bill. When premiums double and triple, health costs go up.

Studies indicate that "defensive medicine" adds significantly to the cost of
care. We've enclosed a graphic from a survey (Attachments D1, & D2) we did this
year which illustrates this point. National estimates on the effect of defen-
sive medicine range from $15-40 billion annually. Our survey showed that about
a third of the doctors who do obstetrics are going to stop delivering babies if
the liability situation doesn't improve. In fact, the liability environment is
forcing physicians into early retirement. You can't wind down your practice,
and work half time anymore. With Tiability costs doubling, you have to carry a
full patient load to be able to pay your liability premium.

You will also hear tomorrow that insurance companies are just profit-takers,
ripping doctors off with higher premiums. The data doesn't support that,
either. We've attached a chart which shows that physician owned malpractice
insurance companies have had losses exceeding premiums since 1980 (Attachment
E,1). Another graphic from the Medical Protective Company (Attachment E,2)
shows that their losses have been exceeding premiums for the last five years.
That can't continue indefinitely. A fundamental problem is that there are so
few doctors over which the risk can be spread. There are only about 400,000

doctors in the United States, and about 3,000 in Kansas. It doesn't take too
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many multimillion dollar awards to trigger incredible premium increases if a
company only has 15,000 to 20,000 doctors insured. An auto insurance company,
on the other hand, which may insure 3 to 4 million people, can absorb a multi-
million dollar loss with an insignificant effect on premiums. Insurance
companies have to collect sufficient premiums to meet expenses, make a profit,
and build adequate reserves for claims that average 4-6 years from injury to
award. Don't be misled by the argument that this is an insurance problem. That
is a diversion, and shows the complete unwillingness of the KTLA to acknowledge
that a problem exists with the system. A system which is slow, expensive, and
which returns to the injured patient only a small part of the money collected in
the form of premiums.

I would Tike to briefly highlight the major provisions of Substitute for SB
110. Although our original proposal contained several other provisions, we will
confine our consideration to the present form of the bill which passed the
Senate on a 33-7 vote. It deals with four issues: punitive damages, awards for
pain and suffering, the collateral source rule, and informing juries of the non-
taxability of awards.

The punitive damage provision sets up a two-phased trial for determining and
assessing punitive damages. It also sets a 1imit on such awards, based on
income of the defendant, up to a specified maximum. In recent years, a
disturbing trend towards seeking punitive damages in medical malpractice cases
has developed. Punitive damage claims used to be very rare, but they are fast
becoming a frequent allegation of the plaintiff's attorney. In the vast
majority of cases however, they are completely unjustified. Nevertheless, the
threat of a punitive damage award, which is not covered by insurance, has a

devastating effect on physicians. In recent cases, plaintiffs' attorneys have
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filed punitive damage claims, and then offered to dismiss the claim if the phy-
sician would pressure his or her insurance company to settle the suit. In these
cases, punitive damages are being used as a hammer or threat to achieve settle-
ment. That is completely inappropriate, but illustrates how plaintiffs' attor-
neys use the system to their advantage.

Although the punitive damage limit is helpful, we feel some amendments are
necessary. Attachment F contains amendments to this section which codify the
definitions of willful conduct, fraud, and malice, and establish a standard for
the awarding of punitive damages. We believe these amendments are necessary to
make the awarding of punitive damages more uniform, meaningful, and less subject
to misinterpretation.

The recovery limit on awards for pain and suffering is an important part of
this bill. Most of us can sympathize with the desire of juries to do everything
they can for the injured patient in a malpractice case. However, juries someti-
mes award millions of dollars for pain and suffering damages, intended solely to
alleviate emotional losses, and not compensate actual or economic losses. These
awards are highly subjective, and though well motivated, they have 1ittle to do
with the actual needs of the patient and a lot to do with the astronomical
growth of malpractice costs in recent years. Some compensation for the trauma
of malpractice is justified in many cases, but a reasonable limitation on pain
and suffering awards will help control malpractice costs. Other states have
enacted such limits, and the California Supreme Court just recently upheld their
$250,000 limitation on the recovery of noneconomic damages. The California
court stated, "Thoughtful jurists and legal scholars have for some time raised
serious questions as to the wisdom of awarding damages for pain and suffering in

any negligence case, noting, inter alia, the inherent difficulties in placing a
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monetary value on sdch 150sses, the fact that money damages are at best only
imperfect compensation for such intangible injuries and that such damages are
generally passed on to, and borne by, jnnocent consumers." The court went on to
note that, "It appears obvious that this section -- by placing a ceiling of
'$250,000 on the recovery of noneconomic damages -- is rationally related to the
objective of reducing the costs of malpractice defendants and their insurers.”

The collateral source rule is the other significant provision in Substitute
for SB 110, a discussion of which you heard yesterday from Professor Canconnon.
Often in malpractice suits the plaintiff's own insurance company will have
already paid his or her medical bills, for example, but attorneys aren't allowed
to tell the jury that damages have been covered from such "collateral sources."
As a consequence, juries end up awarding thousands of dollars to cover bills
that are already paid,and the plaintiff recovers double. Substitute for SB 110
contains a provision that would allow juries to be informed when damages have
been paid from collateral sources. Presumably, juries would Tower the award to
take into account collateral benefits, if appropriate in each particular case.

Sixteen states have eliminated the use of the collateral source rule in
medical malpractice actions. It is an outdated rule of common law which,
according to most contemporary analysts, should be abolished. The abolition of
the collateral source rule lets the jury have reliable evidence on matters where
otherwise they are likely to be speculating, and doing so inaccurately. The
California Supreme Court also upheld that state's abolition of the collateral
source rule.

The key parts of the bill are the award limitation and the collateral
source rule change. Will these changes help stabilize premiums? The answer is

yes. In a comprehensive analysis of the effects of the 1970s tort reforms, the
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Rand Corporation Institute for Civil Justice (1982) found that states which
enacted award limits and a mandatory offset of compensation from collateral
sources had lower awards by roughly 20% and 50% respectively. In its February,
1985 actuarial analysis of The Health Care Stabilization Fund, the Fred S. James
Company, a national, independent actuary, noted that, “"specific scheduling of
plaintiff attorneys' fees, recognition of collateral sources of recovery, or
1imitation of non-pecuniary losses are, in order, increasingly likely to reduce
the Fund's liabilities ..." We have concluded from the experience of other sta-
tes and the available literature, that these two reforms, in conjunction with
stringent peer review and disciplinary activity, will stabilize premiums and
significantly improve the malpractice environment.

Interestingly, in another study by the Rand Coporation (1984) of personal
injury cases in Cook County, I1linois, the researchers found that for similar
injuries, plaintiffs in medical malpractice cases received four times the compen-
sation that their counterparts in automobile accidents received. The findings
suggest that juries may be applying two tiers of justice, and imposing larger
awards against "deep pocket" defendants like doctors and hospitals.

In Indiana, a state which enacted an absolute $500,000 limit on awards in
1975, the cost of insurance is considerably less than in Kansas. We've attached
graphs from the Medical Protective Company (Attachment G) which compares Indiana
rates with other states, including Kansas. The number of lawsuits filed in
Indiana is comparable to Kansas when you adjust for physician density and popu-
lation, but premiums are significantly lower because of the cap on awards. To

the extent malpractice premiums are passed on to patients, the Indiana experience
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has shown that costs can be contained. In fact, of the 30 physician-owned
insurance companies affiliated with medical societies, only one, Indiana's, is
not increasing premiums this year. The rest are raising rates as much as 52%,
with the average around 30%. The stable liability environment in Indiana, even
accounting for many different factors, shows that tort reform can make a
difference. )

Without question, the reforms we are suggesting are a big step. However,
unless we restore balance to the malpractice environment, the fabric of medical
services will unravel in Kansas. If our surveys are accurate reflections of
physician attitudes, we will see access to high risk services such as obstetrics
become less available. In a state that is trying hard to get young physicians
to come to our rural areas, the unresolved malpractice problem presents a real
barrier.

A final comment about the liability environment in Kansas. In December,
1984, we also surveyed the public about the malpractice problem (Attachment H).
We found that Kansans were aware of the problem, and ready for reform. The
public knows who pays the freight for our expensive and excessive system. Eight
out of ten Kansans said their health care bills were higher because of the
effect large malpractice awards have on insurance premiums. Sixty-three percent
favored a limit on awards. Almost nine out of ten thought there should be a
1imit on contingent fees in malpractice suits. In short, the public, we
beljeve, is willing to accept change.

I urge you to give serious consideration to Substitute for SB 110. It is
controversial and will be opposed by lawyers who want to maintain the status
quo. However, we can't tinker around the margins of reform and hope to solve

the problem. It takes direct action. Lawyer groups will tell you to delay,
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to study the issue. But in the meantime the situation will continue to worsen
at a faster pace. And after a couple of years of study don't expect the KTLA to
support any reforms that will really make a difference. You can't blame them.
They are just responding to the economic incentives in the system. These incen-
tives are all wrong. The system encourages expensive, time consuming litiga-
tion, instead of quick and inexpensive resolution of claims. Because medicine
is not a perfect science, and possibly because the traditional tort system
encourages the notion that a remedy exists for every misfortune, liability
claims will continue to rise under the current system. The only question is how
fast and how far. It's time to make a first step to change the incentives. I
urge you to join your colleagues in the Senate and act favorably on Substitute

for SB 110. Thank you for your consideration of our comments.

Jerry Slaughter
Executive Director

JS:arb



ATTACHMENT A

FREQUENCY OF MALPRACTICE SUITS
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ATTACHMENT C
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Professional Liability Survey

In October 1984, the Kansas Medical Society
surveyed its member physicians for data and opin-
jons on the medical professional liability environ-
ment in Kansas. In all, 1,261 responses were re-
ceived, which represents about one-half of the ac-
tive, practicing membership. The responses were
classified by specialty area of practice.

Results of the survey showed a considerable de-
gree of concern among Kansas physicians about the
professional liability situation. Nearly nine of ten
physicians (86%) said problems associated with
medical malpractice have affected their practices.
Many felt the physician-patient relationship had suf-
fered because of medical malpractice problems.
Physicians apparently are delegating less responsi-
bility to assistants (42%), and more than one-half
(51%) are limiting their practices to less risky proce-
dures.

The phenomenon of defensive medicine is very
much an outcome of professional liability pressure.
More than three-fourths (76%) of physicians who
responded to the survey are prescribing additional
diagnostic tests; and two-thirds (66%) use consul-
tants more frequently.

Data on frequency of claims in Kansas seem to
parallel national trends. Almost 40 per cent of Kan-
sas physicians have been sued during their careers.
Of those who have been sued, two-thirds (66%) have
been sued once, one-third had two to four suits, and
fewer than 1 per cent had five or more claims. These
data dispel the myth that it is only the ‘‘bad doctor’
who gets sued. Frequency of suits varies by special-
ty, with physicians in higher risk practices having
greater claim activity.

Respondents whose practices have included ob-
stetrics were asked to answer a specific set of ques-
tions to determine if the professional liability situa-
tion might be creating problems of access to obstet-
rical care. The results provide a bleak picture of what
lies ahead in this high risk field of practice. About
three of ten physicians (28%) who had practiced
obstetrics had stopped altogether. Another one-third
indicated they planned to discontinue obstetrics
practice in the near future if the liability situation
didn’t improve. Taken together, 61 per cent of the
respondents had either quit obstetrics practice or
were planning to quit in the near future. Significant-
ly, a large number of those who plan to discontinue

Kansas Medical Society, October 1984

obstetrics practice are family practitioners, presum-
ably many in rural areas. The responses to this par-
ticular question clearly indicate potential access
problems for obstetrical patients in many Kansas
communities.

The respondents were also asked for the names of
their insurance carriers. Medical Protective insured
the most physicians at 40 per cent of the market. St.
Paul Fire and Marine was close at 35 per cent of the
market. Two relative newcomers to the state —
Pennsylvania Casualty and Medical Defense — had
9 and 6 per cent of the market, respectively.

About 3 per cent of respondents were insured
through the state insurance availability plan adminis-
tered by Western Casualty of Fort Scott. The re-
maining 7 per cent were spread among several small-
er insurers, mostly specialty-related carriers.

In summary, the 1984 survey showed serious con-
cerns among Kansas physicians about problems
associated with medical professional liability. A sig-
nificant number of physicians surveyed indicated the
professional liability situation is adversely affecting
their practices and contributing to early retirement
decisions. Physicians who practice obstetrics are
especially concerned about the future, and problems
of access to care may not be far away. Widespread
defensive medicine and a more conservative practice
approach are significant trends among Kansas physi-
cians. Overall, the survey indicates that problems
associated with professional liability are escalating
rapidly, and that physicians are extremely concerned
about the future of patient care in such an environ-

ment.

YOUR listing could be in our
Physician Directory section — see
page 61.
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KANSAS CLAIMS MADE EXPERIENCE
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(c) In any medical malpractice liability

action where claims for punitive
damages are included the plaintiff
shall have the burden of proving
the defendant's culpability as

defined in section (g) by clear and

convincing evidence in the initial
phase of the trial. Presumptions
shall not be used to shift the
burden of proof to the defendant.
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[As Amended by Senate Committee of the Whole]

Session of 1985 —= 3

Substitute for SENATE BILL No. 110

By Commitlce on Judiciary

3-7

AN ACT concerning eivil procedure [medical malpractice lia-

bility actions]; reluting to procedures for assessment of exem-
plary or punitive damages: eoncerning proeedures for [and]
consideration of collateral sources of indemmnification in cer-
tain actions; limiting vecovery of certain damages in eerlain
aetions; repealing K.S.A. 60-471.

Be it enacted by the Legislature of the State of Kansas:

Section 1. (a) Inany [medical malpractice liability] action in

which exemplary or punitive damages are recoverable, the trier
of fact shall determine, concurrent with all other issues pre-
sented, whether such damages shall be allowed. Hsuch dinnages
are allowed, a separate proceeding shall be conducted to the
court to determine the amount of such damages to be awarded.

(b) Ata proceeding to determine the amount of exemplary or

punitive damages to be awarded [under this section], the court
shall hear evidence of the financial condition of any party against
whom such damages have been allowed. Such evidence may
include the party’s gross income carned from the aetivity from
which linbility for exemplaey or punitive damnges arises [pro-
0037 fessional services as a health care procider] hut shall not include
any such income for more than five years immediately before the
act for which such damages are awarded. At the conclusion of the
proceeding, the court shall determine the amount ol exemplary
or punitive damages to be awarded, but not exceeding the
amount provided by subsection (&), and shall enter judgment for

A that amount.
()~ ous ¢

& No award of exemplary or punitive damages [under this

0045 section] shall exceed the lesser of: (1) Twenty-five percent of the
0046 annual gross income ecarned by the party against whom the
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ATTACHMENT h

A Study of Attitudes
Toward Medical Malpractice Issues
in the State of Kansas
January 8, 1985

Marketing and Research Consultants, Wichita, Kansas

SUMMARY OF RESPONSES

“Do you think the amount of money awarded in malpractice suits is usually too
much, not enough, or about right?"

Too Much 33.9%
Not enough 5.5
About Right 18.1
Don't Know 42.5
100.0%

. “"Lawyers who represent patients in malpractice suits usually charge from 1/3 to
1/2 of any award-for their fee, which is the so-called contingent fee. Do you
think there should be a limit on Tawyers' fees in malpractice suits?"

Yes 86.6%

No 6.4

Dont' Know 7.0
100.0%

"The number of multimillion dollar malpractice awards has been increasing. Do
you think there should be a limit on the amount of money that can be awarded to

someone in a malpractice suit?"

Yes 62.7%

No 20.3

Don't Know 17.0
100.0%

“Currently, patients who file malpractice Tlawsuits don't have to disclose
whether their medical insurance will cover any care they need resulting from
their medical injury. Do you think that information should be disclosed?"

Yes 59.6%

No 28.2

Don't Know 12.2
100.0%

"Do you think that consumers pay higher health care costs because of the effect
large malpractice awards have on malpractice insurance premiums?"

Yes 82.0%
No 8.9
Don't Know 9.1

100.0%



(e) (1) In no.case shall punitive damages
be assessed against a principal or 0047
employer for the acts of an agent or 0048
employee unless such principal or employer
authorized or ratified the questioned

0049

conduct. The ratification or authorization 0050
must have been made by a person expressly . 005t
empowered to do so. ~—-—~w_u§g52

(2) In no case shall punitive damages (£) 0053
be assessed against a professional 0054
corporation for the acts of a member 0055
of that corporation unless such 0056
professional corporation authorized or 0057
ratified the questioned conduct.

0058

| 0059
(g) In determining the culpability of ‘1 (h) %I%o
a defendant in the first phase of the 0061
trial, it must be proven that the 0062
defendant acted toward the plaintiff 0063

with willful conduct, fraud or malice.

These terms, as used in this act, are 0064
defined as follows: 0065

(1) "Willful conduct" means an act 0066
performed with a designed purpose or 0067
intent on the part of a person to do ' 0068
wrong or to cause an injury to another. 0069

(2) “"Fraud" means an intentional

misrepresentation, deceipt or concealment 0070
of material fact known to the defendant 0071
with the intention on the part of the 0072

defendant to deprive a person of
property or legal rights or otherwise
causing injury.

0073
0074

(3) "Malice" means a state of mind ‘ 0075
characterized by an intent to do a harmful 0076
act without a reasonable justification or 0077
excuse. 0078

(4) In no case shall punitive damages be: 0079
awarded for any harm if the defendant has 0080

0081
0082
0083

attorney or on the advice of any governmen

official. No punitive damages shall beé
awarded if the defendant has relied upon

n mdembaaka A 2 AuAdmial Aeciaiom.

acted in good faith, on the advice of an L
|
:
{
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damages are awarded from the aetivity from which Hability for
sueh damages arises [professional services as a health care pro-
vider], as determined by the court based upon the party’s highest
gross annual income earned from such aetivity [sercices] for any
one of the five years immediately before the act for which such
damages are awarded; or (2) three million dollars,

[(?)  As used in this section:

[(1) “Health care provider” has the meaning provided by
K.S.A. 40-3401 and amendments thereto.

[(2) “Medical malpractice liability action” means any action
for damages for personal injury or death arising out of the
rendering of or fuilure to render professional services by a health
care provider.]

@feH This section shall be part of and supplemental to the
code of civil procedure.

Sec. 2. (a) In determining damages in a medical malpractice
liability action, evidence shall be admitted for consideration by
the trier of fact to establish that any damages or expenses in-
curred or reasonably expected to be incurred by the claimant
were indemnified or replaced, or may be indemnified or re-
placed, in part or whole, from any collateral source.

(b) When evidence of a claimant’s entitlement to collateral
source benefits is introduced, the claimant may present evidence
of any amounts paid to secure a right to such benefits, or that the
right to recovery is subject to a lien or subrogation.

(¢) As used in this section, “medical malpractice liability
action” means any action for damages for personal injury or
death arising out of the rendering of or failure to render profes-
sional services by a health care provider as defined in K.S.A.
40-3401 and amendments thereto.

(d) This section shall be part of and supplemental to the code
of civil procedure.

Sec. 3. (a) The total amount of damages recoverable for pain
and suffering by a claimant for personal injury in a medical
malpractice liability action shall not exceed $250,000. -

(b) As used in this section, “medical malpractice liability
action” means any action for damages for personal injury or

_/
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death arising out of the rendering of or failure to render profes-
sional services by a health care provider as defined in K.S.A.
40-3401 and amendments thereto.

(¢) This section shall be part of and supplemental to the code
of civil procedure.

[Sec. 4. (a) In any medical malpractice liability action, the
court, if requested by either party and if the tax laws so provide,
shall instruct the jury that any damage award is not subject to

-state or federal income taxation.

[(b) As used in this section, “medical malpractice liability
action” means any action for damages for personal injury or
death arising out of the rendering of or failure to render profes-
sional services by a health care provider as defined in K.S.A.
40-3401 and amendments thereto,

[(c) This section shall be part of and supplemental to the
code of civil procedure.]

Sec. 4 [5]. K.S.A. 60-471 is hereby repealed.

Sec. 8[6]. This act shall take effect and be in force from and
after its publication in the statute book.
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THE COLLATERAL SOURCE RULE - THE AMERISAN MEDICAL
. ASSOCIATION, AND TORT REFORM

Banks McDowell**

1. Introduction

The. Collateral Source Rule is a common law rule created by
the courts in the nineteenth century. It has been defined by
the réporters of the Second Restatement of Torts as follows:

Payments made to or benefits conferred on the

injured party from other sources are not credited

against the tortfeasor's l1iability although they

cover all or a part of the harm for which the

tortfeasor is liable.

This may be merely a rule of evidence preventing admission of
proof of collateral benefits, or it may be viewed as a rule of
substantive law soecifying that collateral benefits are not to
be deducted as an element under the appropriate damage
formula.

Scholarly analysis over the last two decades has aenerally
concluded that the rule should be abolished.2v This common law
rule could be abrogated by the courts who created it if they
felt that the reasons justifying the rule no longer existed.

It has, howevér, been adopted for so long a period and relied
on to such an extent that courts should feel reluctant to

reverse the precedents. It is more appropriate to seek repeal

by statute.3 Eighteen states have passed statutes eliminating
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the operation of the Collateral Source Rule in medical
malpractice actions.? Colorado has abolished the Rule as to
first-party insurance benefits payable under its automobile
accidents no-fault scheme.> A more general statute abolishing
the Collateral Source Rule in all tort actions has been
introduced in the Kansas legislature.®

This article will consider a number cof problems. (1) why
a rule developed under nineteenth century fault concepts of
tort la&ﬂmay not work well under twentieth century compensatory
concepts? (2) What is the impact - of the lobbying efforts by
-the medical profession to repeal the rule in malpractice
actions? (3) Is it advisable as a matter of legislative policy
to generalize this reform to all tort 1itiqation?7 (4) If the
Collateral Source Rule is abolished by statute, what form
should the statutes take in order to minimize the problems and

achieve the purposes of such reform?

2. Operation of the Rule

The scope of the Collateral Source Rule is described in

" Comment c to Restatement of Torts (Second) § 920A:

c. The rule that collateral benefits are not
subtracted from the plaintiff's recovery applies to
the following types of benefits:

(1) Insurance policies, whether maintained by
the plaintiff or a third party. Sometimes, as in
fire insurance or collision automobile insurance, the
insurance company is subrogated to the rights of the
third party. This additional reason for keening the



tortfeasor's liability alive is not necessary,
however, as the rule applies to insurance not

involving subrogation, such as life or health
policies.

.(2) Employment benefits. These may be
gratuitous, as in the case in which the employer,
although not legally required to do so, continues to
pay the employee's wages during his incapacity. They
may also be benefits arising out of the employment
contract or a union contract. They may be benefits
arising by statute, as in worker's compensation acts
or the Federal Employers' Liability Act. Statutes
may subrogate the employer to the right of the
employee, or create a cause of action other than
subrogation. '

(3) Gratuitous. This amnlies to cash

gratuities and to the rendering of services. Thus

the fact that the doctor d4id not charge for his

services or the plaintiff was treated in a veterans

hospital does not nrevent his recovery for the

reasonable value of the services.
(4) Social legislation benefits. Social

security benefits, welfare payments, mensions under

special retirement actsé all are subject to the

collateral-source rule.
While the scone and form of the collateral source rule has not
changed in the past eighty years, the context in which it most
commonly operates has changed markedly. This can be
illustrated by comparing the kind of fact situation and the
type of collateral source which was first before the courts
with a more modern context and modern sources of benefits.

An example of a typical early collateral source nroblem
faced by nineteenth century courts is the following.? The
plaintiff, an elderly woman of modest means, was injured by the
clear negligence of defendant's servant. It is nrobhable that

the defendant did not carry liability insurance, although that

would not be known.l0 The plaintiff needed medical and nursing



care as a result of her injuries, so her two sons came from out
of state to care for her. Their services were performed
gratuitously. At the trial, the tortfeasor asked the court to
not allow the jury to award the plaintiff "reasonable
compensation for nurse hire and attendance" since she had
received these services free from her sons. The court refused
this request.

In -deciding whether to credit the defendant with the value
of gratuitous benefits received by plaintiff, the court had to
éelect between two important prinéiples, each of which covers
the case and each of which clashes with the other. The first
principle is £he underlying fault concept in tort which says
that a defendant should be responsible for all damages flowing
naturally and probably from his wrongfgl act. Such damages
would include the reasonable cost of all medical and nursing
care the plaintiff needed, whether she could afford to purchase
them prior to judgment or not. The second principle is that
while plaintiff is entitled to full compensation for her
injuries, she is not entitled to double up her recoverv or to
receive a windfall. When gratuitous benefits have been
conferred on the plaintiff, oﬁe or the other of the
consequences which these nrinciples are designed to avoid must
occur. Either the party a£ fault must pay less than the
damages he caused, or the plaintiff receives a windfall, the
amount assessed for services which she received gratuitously.
The choice is an easy one. . One party is innocent; the other at

fault. When one must suffer a disadvantageous consequence and
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the other receive a benefit, the benefit should go to the
innocenﬁ party and the penalty be suffered by the wrongdoer.
The Collateral Source Rule reaches that result.ll

The modern context in which the collateral source rule
operate§ is very different. Once again, an illustrative
example will be used.l2 The plaintiff owned a building in
which he operated a business. The business used natural gas.
Due to the negligence of the .gas company, there was a gas

leakage causing an explosion. There was substantial damage to

" the building and substantial personal injuries to the

. plaintiff. The plaintiff carried fire insurance and paid the

premiums as a business expense. The fire insurer settled
plaintiff's property damage claim for $15,800, which was the
appraised value of the loss, $16,100, less a S300 deductible.
The plaintiff, a veteran, was hospitalized for three davys in a
veteran's hospital and was treated by the staff there. His
medical expenses, if obtained in a private hospital, would have
cost $642. When he returned home, his wife nursed him for two
weeks. If those services had been performed by a professional
nurse, they would have cost $420. While at home he was also
treated by his brother-in-law, a physibian. His brother-in-law
sent him no bill, but his normal charges for these services
would have been $428.00. Plaintiff then sued the gas company
for negligence and sought damages of $68,990, consisting of
prooerty damage of $16,100, medical expenses of $1,070, nursing
expense of $420, loss of earnings of S1,400, and pain and

suffering of $50,000. At the trial, the defendant gas comnany



of fered evidence of the plaintiff's settlement from his
property insurer and the value of the medical and nursing
services. The Collateral Source Rule compelled the judge to
reject this evidence and to permit the plaintiff to recover his
full damages. The equities produced by this result are very
different in the tort system of the nineteen-eighties, when
compared with the way the rule operated at the turn of the
century.’

In discussing this modern context, I assume that the real
defendant in interest was not the'gas company, but a liabilitv
insurer who defended the action and who must pay the
judgment rendéred against the gas companv.l3 Another real
party in interest, although not apnmearing on the record, was
plaintifffs fire insurer, the subrogee of plaintiff's claim to
the extent that it has paid the loss.l4

To analyze the impact of the Collateral Source Rule in
this modern context and to contrast that with the consequences
of abolishing the Rule, it is necessary to separate the damages
sought by plaintiff into three categories (a) those for which
no collateral source benefits have been received, 1.e. the
claim for pain and suffering, the claim for loss of earnings,
and the claim for the $300 deductible under the fire insurance
policy, (b) those for which collateral benefits were obtained,
but where there is no right of subrogation in the Derider of
those services - in this case, the reasonable fee for the
services of his brother—in-law as doctor and the reasonable

value of the nursing services of his wife, and (c) those



collateral benefits furnished by a party who is entitled under
the doctrine of subrogation to recover the value of those
benefits from the defendant tortfeasor - here, the fire
jnsurance settlement and the medical care from the veteran's
hospital.15

In the first category, where there has been no collateral
contribution of any kind toward these items of damages, it is
clear that the presence or absence of the Collateral Source
Rule will have no impact. The plaintiff is entitled to those
damages from the defendant (or his liability insurance carrier)
_in order to be fully compensated.

The abolition of the Collateral Source Rule would change
the outcomes in classes (b) and (c). I would like to analyze
first the equities in?olved in class (c¢), the situation where
the collateral benefit has been furnished by an insurer
entitled to subrogation. Here the previous analysis made about
the appropriateness of the Collateral Source Rule in the
typical earlier case does not fit at all. The party who must
pay the damages to a plaintiff already compensated by

collateral benefits is not a wrongdoing tortfeasor, but his
liability insurer. This addiﬁional cost must be borne by all
insureds of this class. The additional liability under the
Collateral Source Rule wouid increase the defendant's insurance
premium only very slightly, but also would increase at the same
rate the premiums of this entire class of insureds, whether

they be careful or careless. The element of wrongdoing which



justifies leaving this cost on the defendant's side is not
nearly so clear once liability insurance is introduced. On the
plaintiff's side, we are not dealing with what could be
described as a windfall, but more accurately as double
recovery. Here, plaintiff purchased the right to
indemnification from his fire insurer and, in addition, has the
right to full comnpensation given him by the law of torts. Both
these rights cover the same injury. The doctrine of
subrogation solves the double recovery problem. The plaintiff
only gets to keep one recovery, the amount paid by his insurer.
That portion pf the tort judgment meant to compensate for the
property damage belongs to his insurer. In summary, we are not
penalizing a wrongdoing defendant, but defendant's compensated
liability insurer, and not leaving a benefit with an innocent
and poor plaintiff, but with nlaintiff's compensated fire
insurer.l® The problem is to determine which iﬁsurance is
primary. The Collateral Source Rule makes the liability
insurance primary; its abolition would make the first party
fire insurance primary.

Tort litigation to establish defendant's fault is an
expensive and clumsy way to answer the'question of whether the
first party insurer is entitled to transfer its loss payment to
a liability insurer. If we assume a case where the only item
of plaintiff's damage was one for which he had been fully
compensated by settlement with his insurer, then the only
function of the tort action-would be to charge defendant's

insurer with that amount. In this limited case, the Collateral



Source Rule encourages litigation and the attendant legél
costs, such as attorney's fees, use of court resources, and
time of witnesses, litigants, and jurors. That is necessary
because the issue of which insurer is primary turns on the
determination of fault and this can only be finally answered by
litigation. The abolition of the Collateral Source Rule would
eliminate this litigation since the first party insurer would
not be able to transfer its liability to pay the loss.
In the middle category, where the provider of collateral

benefits is not entitled to subrogation either because the
_ benefits were furnished gratuitously or because subrogation is
not a right e#tended to this provider, the equities are closer
to the original collateral source context. The Collateral
Source Rule permits tﬂe plaintiff to be overcompensated for his
loss, since he would recover a full tort judgment fbr all his
injuries and could retain the value of the collateral benefits
as well. Abolition of the rule would save the liability insurer
costs which ought to be passed on in the form of reduced
premiums to the wrongdoing defendants as well as to prudent
actors carrying liability insurance. The choice between these
two consequences is more evenly balanced than the choice in the
original collateral source context. Which choice is nreferable
turns on how far our tort system has moved away from being a
fault system designed to punish wrongdoing and has become a
compensatory system intended to provide victims with full

compensation for their losses.17 If our main purnose is to



guarantee compensation for tortious injuries, that end is fully
acccmplished without the Collateral Source Rule.

A large majority of the scholarly writing about the
Collateral Source Rule in the last two decades has been

criticfal.18 The most thorough and scholarly analysis was made

by John Fleming,19 who after surveving the operation of the
rule in England, the Commonwealth countries, and the United
States, <concluded that the Rule should be abolished. As he
states in the conclusion:

In increasing measure, a person who has met
with an accident may nowadays look for compensation
not only to the law of torts but to other collateral
sources. The coexistence of several such regimes of
compensation in any individual case calls for
important decisions as to their relation one to
another. Three solutions are oen: first, to let
the accident victim cumulate the various benefits;
second, to shift the ultimate burden of the accident
‘loss to the tortfeasor; relieving as far as nossible
other compensation funds; third, to credit the
tortfeasor with any benefits received from another
source.

The first alternative associated with the
"collateral source rule", condones multinle recovery.
to avoid giving the tortfeasor a "windfall" . . . in
contrast to most other countries which are
cateqgorically committed to the compensatory and
opposed to the punitive theory of tort damages,
American courts continue to entertain an ambiguous
and uneasy tolerance of double recovery ...

Turning from double recovery to a consideration
of other alternatives, we note that these differ from
the former in posing a decision as to which of two
sources of compensation to treat as the primary and
which as the secondary. In contrast to cumulation of
benefits, they force a confrontation with the basic
policy orientation whether accident losses generally,
or any particular accident loss, should be absorbed
by the tortfeasor or by a collateral source, whether
in accordance with the regime of tort law or the
regime of private or social insurance ...

10



[The]

primarily moralistic postulates

[underlying the collateral source rule] are gradually
yielding in their apmmeal to an economic value system
which places in the forefront the high collection
costs of reshifting the loss from a collateral source
to the tortfeasor, the attendant wastefulness of
multiple insurance and, most important of all
perhaps, an awareness that in these days, when tort
liability qualifies as a significant source of
canpensation only in case of defendants who can pass
on the loss through liability insurance or pricing of
their goods or services, the question is not so much
whether a wrongdoer deserves to be relieved as which
of several co%peting "risk communities” should bear

the loss .

Once the fault justication for the Collateral Source Rule

has been abandoned, the only modern justification advanced for

_ the rule is that it helps prevent undercompensation for the

victim.21 The plaintiff will usually receive only one-half to

two-thirds of the amount awarded by the jury as full

compensation.22 The fee for his attornev and other legal costs

must be paid out of the proceeds. Since most plaintiffs’

attorneys work on a contigency basis and the usual fee for

litigating a case averages one-third of the judgment but may go

as high as one-half, 23 the plaintiff's actual recovery will be

diminished by that amount. To the extent that collateral

benefits received by plaintiff approach one-third to one-half

of the verdict,
legal costs and
in the American
cost of his own

compared to the

they would seem to combensatebplaintiff for his
thus correct that unfortunate principle adopted
common law‘that each party must bear the full
legal expenses, however free of fault he is

other.

The operation of the Collateral Source Rule does not

improve the position of the plaintiff. First, it should be

11



clear that only those collateral benefits for which there is no
right of subrégation,could improve the plaintiff's position.
All other collateral benefits for which a corresponding sum was
included in the general vefdict beloﬁg to the subrogee, not the
plaintiff.24 Beyond this, the Collateral Source Rule actually
worsens the position of the plaintiff because the base on which
the contingency fee is figured is the verdict and this is
larger under the Collateral Source Rule than it would be if
the rule were abolished.

This result can be illustratéd by considering the fact

situation discussed above under the modern context for

operation of ﬁhe Collateral Source Rule.25 There I posited a
case where the plaintiff sued to recover damages of $68,990.00
for personal injuries and property damage which were caused by
the ﬁegligence of the gas company. Inéluded in this were items
for which plaintiff had received collateral benefits of
$17,290.00. Of this amount, $16,442.00 was supplied by a
collateral source entitled to subrogation. Now I would like to
assume that the jury determines that the full amount prayed for
is what plaintiff is entitled to as full compensation.
Secondly, I assume that the niaintiff's attorney has a
contingency contract under which he receives as his fee
one-third of any recovery éfter litigation begins. Based on
these assumotions, it is possible to compare the omeration of

the Collateral Source Rule and of its abolition.

12



Collateral Source Rule No Collateral Source Rule

Verdict $68,990 §51,700 ($68,900 less
collateral benefits
of $17,290)

less attorney's $22,993 $17,233
fees of 1/3
of recovery :

: $45,997 S34,467
less subrogated
benefits $16,442 642,26
Plaintiff
actually receives $29,555 $33,825

Abolition of the Collateral Source Rule would permit
plaintiff to recover $4,270 more. At the same time, his
attorney would recover $5,760 iess. Thus, the Collateral
Source Rule favors not only first party insurers over third
party insurers, but plaintiffs' attorneys over plaintiffs.

This is not to suggest that there is anything improper
about the contingency fee concent. It has always been a
guarantee that those persons unable to hire a lawver wfll have
the benefit of counsel when pressing civil claims for inﬁurv.27
But there is nothing in that salutary option that demands it be
measured on anything more than the netrloss suffered by the
plaintiff, that is, the sum which is owed by the defendant
after collateral benefits have been credited.

One further point should be made about the operation of
the Collateral Source Rule. It is one of a series of legal
rules designed to keep the decision of jurors untainted by
intrusion of the issue of insurance. Other rules aimed at this

result are: (1) that a plaintiff only partly compensated from
13



collateral sources is the real narty in interest so that his
first Darty insurer subrogated to a part of that tort recovery
need not appear as the plaintiff of record,?8 and (2) the
introduction of the fact that defendant has liability insurance
is so prejudicial to the interests of the defendant that he
would normally be entitled to a new trial.29 Abolition of the
Collateral Source Rule would not conflict with this basic
policy because no insurer appears as a party to be affected by
the jury's verdict, either as claimant or as the party who must
ultimately pay the judgment. All the jury will learn is that
some insurance money has already been paid. A‘question ought,
however, to be raised about the underlying policy. When these
rules were first developed, insurance was not common, so it was
safe to assume that the average juror would suspect there were
no insurers behind either the plaintiff or the defehdant unless
insurance were in the oen. Today, all Dersons.of means carry
insurance and are moderately sophisticated about the general
facts of insurance. Any automobile driver knows about
autamobile insurance, which he or she is required to carry.
Almost every homeowner carries homeowner's comprehensive
insurance.. Most adults are covered by'some form of medical and
health inéurance. Jurors may well speculate about the
availability of insurance and such speculation could influence
their decision one way or another. The completely uninsured
person may be damaged by the eration of rules designed to

protect an insured person and insurers as a class, because the

14



jury might assume the presence of typical insurance protections
when they do not in fact exist. The abolition of the
Collateral Source Rule which would permit evidence to be
admitted on actual insurance nrotection owned by plaintiff lets
the jury have reliable evidence on matters where otherwise they

are likely to be speculating and doing so inaccurately.

3. The American Medical Association and

the Collateral Source Rule

Rarely does scholarly analysis about a legal problem and
the need for reform lead directly to change. Some nolitically
active group who stands to qain by the reform has the
responsibility of turrniing a dispassionate analysis into a new
and effective legislative program. That impetus came from the
perceived crisis in medical costs when medical malpractice
litigation mushroamed in the past two decades. Defendant
doctors and, behind them, their liability insurers were
particularly outraged when asked to pay in malpractice
judgments not only very large sums for pain and suffering and
for economic losses, but also to pmay for the doctor's own
services, corrective services, and additional health care for
which the patient had been fully compensated by health
insurance programs of one sort or another.

In the nineteen-seventies, the American Medical
Association orqaniéed a nationwide campaign to achieve major
reforms in the tort system’which they hoped would limit the

explosion in malpractice judqmints and the cost of malpractice
5



insurance. Among the reforms were the introduction of
screening panels to weed out unmeritorious claims,30 the
provision for arbitration agreements to be executed between
patients and health care providers,3l the grant of power to
courts to review attorneys' fees to ensure that they were
reasonable,32 the abolition of the collateral source rule, and
the fixing of a maximum dollar limit on recovery in malpractice
actions.33 Having achieved limited success in persuading state
legislatures to adopt these reforms, the American Medical
Association has turned its attention to supporting a no-fault
canpensation scheme for malpractice in the federal Congress.34

The reform in the collateral source rule is the least
radical change in the existing tort system and thus was the
most widely adopted.35 These statutes are in no sense uniform,
although they all contain two common elements: (1) they apply
only to medical malpractice actions, and (2) they nermit the
defendant health care provider(s) to introduce evidence of some
collateral benefits received by the plaintiff. One of the most
elaborate and complete is the Arizona statute, which nrovides:

A. In any medical malpractice action against a

licensed health care provider, the defendant mav

introduce evidence of any amount or other bhenefit

which is or will be payable as a benefit to the

plaintiff as a result of the injury or death pursuant

to the United States Social Security Act, any state

or federal workmen's compensation act, any

disability, health, sickness, life, income-disability

or accident insurance that provides health benefits

or income-disability coverage and any other contract

or agreement of any group, organization, partnership,

or corporation to provide, pay for, or reimburse the

cost of income-disability or medical, hospital,

dental or other health care services to establish
that any cost, expense, or loss claimed by the

16
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plaintiff as a result of the injury or death is
subject to reimbursement or indemnification from such
collateral sources. Where the defendant elects to
introduce such evidence, the plaintiff mavy introduce
evidence of any amount which the plaintiff has paid
or contributed to secure his right to any such
benefits or that recovery from the defendant is
subject to a lien or that a provider of such
collateral benefits has a statutory right of recovery
against the plaintiff as reimbursement for such
benefits or that the provider of such benefits has a
right of subrogation to the rights of the plaintiff
in the medical malpractice action.

B. Evidence introduced pursuant to this
section shall be admissible for the purpose of
considering the damages claimed by the plaintiff and
shall be accorded such weight as the trier of the
facts chooses to give it.

C. - Unless otherwise expressly permitted to do
so by statute, no provider of collateral benefits, as
described in subsection A, shall recovery any amount
against the plaintiff as reimbursement for such
benefits nor shall such provider be subrogated to the
rights of the plaintiffs.36

The major issues on which the various statutes differ is:

(1) whether it lies in the discretion of the jury to make the

'deduction,37 or whether the court must make the deduction as a

matter of law,38 (2) whether the statute specifically denies

the right of subrogation to the provider(s) of collateral

‘ benefits,39 or whether this is left toAimplication,40 and (3)

whether the evidence which may be introduced covers all

benefits received by the plaintiff,4l whether such benefits as
l1ife and accident insurance are excluded from admissibility,42
or whether benefits purchased by the plaintiff or his employer

are excluded from admissibility.43
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These medical malpractice statutes abolishing the
Collateral Source Rule have been subjected to vigorous
constitutional attack.44 The grounds argued to establish
unconstitutionality are varied. It has been contended that the
limited abolition of the Collateral Source Rule violates the
requirements of due process and equal protection under the
federal constitution.43 It has also been arqued that state
constitutional guarantees of equal protection or due process
are violated by such statutes.46 In addition, challengers have
‘relied on special provisions of state constitutions, such as a
prohibition against special legislation,47 a nrohibition
against limiting damaqes,48 or a provision guaranteeing onen
courts and remedies for all wrongs.49

‘The highest courts of two states, New Bampshire20 and
North Dakota5l have held unconstitutional that part of their
medical malpractice act which abolished the coilateral source
rule. In d01ng so, each court relied primarily on state.
constitutional provisions and their local views of approprlate
constitutional principles. Both courts used a stricter rule of
legislative scrutiny, the so-called "substantial relationshio“
test, requiring a close corresnondenceAbetween the stated
legislative goals and the ¢1assifications and means selected by
the legislature to achieve those goals. Anplving this stricter
standard, the Supreme Court of North Dakota was nersuaded that
the crises in medical malpractice was not great and thus reform
was not essential. The Supreme Court of New HamDshire felt the

means chosen by the legislature were not the most effective or
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were not constitutionally permissable ways to achieve the
goals.52

A substantial majority of courts which have considered the
constitutionality of these statutes abolishing the collateral
source rule have upheld them as valid.33 These courts use a
less strict rule of legislative scrutiny under due process oOr
equal protection analysis, the rational-basis test. This test
accords greater tolerance and resmect to legislative judgments
about what the needs of society are and which are the best

" means to achieve these goals.

4. The Generalization gg the Malpractice Reform

To all Civil Actions

The core of the equal protection argument is ﬁhat there 1is
no rational justification for treating medical malpractice
actions differently from all malpractice actions or more
generally from all tort actions. In the Florida case testing
the constitutionality of their Medical Malpractice Act,2? chief

Justice Sundberg in his dissent said:

[The Florida statute in question] essentially
abolishes the collateral source rule, but only with
reference to the medical profession. This common law
rule typically prevents reduction of the plaintiff's
tort recovery by any amounts of alternative
canpensation received from sources such as health
insurance or disability benefits. The justifications
for the rule are (1) to avoid penalizing the
plaintiff who purchases insurance, (2) to avoid
discouraging the purchase of insurance, and (3) to
increase the deterrent effect of liability. The
validity of these rationales has been debated, but
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commen@ators agree that if the collateral source rule

is modified, there is no justification for confining

changes to medical malpractice cases.

While Chief Justice Sundberqg's arguments were not and should
not be persuasive to the Supreme Court of Florida on the
constitutional question, they are valid on the issue of sound
legislative policy. While the constitutional structure should
permit the legislatures the choice to legislate differently for
medical malpractice, that discretion should be exercised only
if there are justifiable reasons for the differential
treatment. The reasons for modifying or abolishing the
Collateral Source Rule apply to all tort actions, not just to
medical malpractice.

Similar crises or potential crises exist in other narts of
our torts-compensation system. The cost and administrative
delays in automobile compensation led to a variety of attempts
to control costs, the most prominent of which has been no-fault
legislation. The cost of products liability litigation and
canpensation is another tort area approaching crisis
dimensions.

As Jeffrey O'Connell, one of the leading proponents of
no-fault approaches to tort liability, has written:

The main intellectual, rather than practical,
challenge currently posed by no-fault insurance is

the application of the no-fault principnle to

accidents other than those involving autos,

principally to claims arising from medical

mistreatment and malfunctioning products. Indeed,

the success of no-fault auto insurance has meant that

medical malpractice and product liability claims
comprise a much greater nortion of personal injury

20
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claims generally than before the advent of such
no-fault laws.

Furthermore, the undesirable characteristics of
the present tort liability system are even more
evident in medical malpractice and products liability
claims than in claims arising out of auto accidents.
In medical malpractice and products liability suits,
many more victims are left uncompensated. Payment,
even when made, is much more delayed. Finally, much
more of the premium dollar is spent on legal fees.56

If automobile accidents, medical malpractice, and injuries from
defective products all represent areas of serious cost and

administrative problems for our tort system, can there be any

justification for abolishing the Collateral Source Rule in one

" case, but not in the others. And if we decide that these three

problem areas require similar treatment by abolishing the
Collateral Source Rule, is this not one of those cases where
the exceptions would swallow up the rule, because the
overwhelming bulk of tort litigation occurs in one of these
three areas. Deciding that there ought to be uniform
treatment, however, does not determine which way to
generalize - whether to retain the rule or to abolish it.

The reasons behind the Collateral Source Rule no longer
exist. The widespread and increasing use of liability
insurance has virtually eliminated the fault aspects and
deterrent operation of the -law of tort. Anvone with sufficient
assets to pay a tort judgment will almost invariably carry
liability insurance. If there is no liability insurer, there
is in all probability a judgment-proof tortfeasor. Thel

penalties exacted by the Collateral Source Rule are thus hardly
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ever paid by wrongdoing tortfeasors, but rather by the entire
class of insureds under liability policies. Thus, liability
insurance becomes a compensatory scheme for accident victims,
no different in quality from otﬁer compensation schemes, such
as health insurance, accident insurance, disability insurance,
wage continuation plans, etc. Once the fault orientation to
tort liability has been abandoned, the purpose of the tort
system is to insure that accident victims are fully
canpensated. That end is adequately and fully achieved if the
liability insurer behind the defehdant is required to pay only
the true loss of the plaintiff, which is that amount not
covered'by the variety of collateral support plans now
available to plaintiffs who have been injured.

Ultimately, the really important issue is which systems of
compénsation are primary, the liability insurer, or the
providers of collateral benefits. To the extent that these
collateral benefits have not been provided gratuitously by
friends and relatives, they have already been funded, either by
tax money, by private insurance premiums, or as fringe benefits
in exchange for the employee's services. Their coverage is
almost always broader than juét for those accidental injuries
where causal fault of a third party can be proved. The
allocated cost of these beﬁefits is usually figured free of the
ability of the provider to transfer a portion of those costs to
a defendant and his insurance carrier through subrogation or

assignment. To the extent that there would be a savings
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occruing from subrogating first party providers of collateral
benefits to the third party liability insurer, this savings is
often wiped out by the costs of obtaining such transfers. If
subrogation or transfer costs exceed reéounment from
subrogation, there is an added burden on the total injury

canpensation system.

5. Special Problems in the Drafting of

a Reform Statute

The conclusion that the Collateral Source Rule should be
abolished does not resolve in and of jtself several subsidiary
problems: (a) Should the statﬁte be evidentiary only, so that
the deduction of collateral benefits is left to the discretion
of the jury, or should the judge be required to deduct fhe
collateral receipts as a matter of law? (b) Should the reform
apply to all collateral benefits, or only to some? (c) Should
the plaintiff recover in the tort action the premiums and other
consideration paid to the provider for the collateral benefits?
(d) Should the providers' right of subroqation'be abolished as
well? The medical malpractice statutes which have abolished
the Collateral Source Rule>7 often do not cover one Or more of
these problems and, to the extent they do, the problems are

resolved in very diverse ways.
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(a) Issue of Fact for the Jury or Matter of Law for the
Judge

Whether the judge or the jury should have the power to
decide on the impact of collateral benefits is not an issue
where there is a clear answer, but there are reasons for
leaving the matter to the discretion of the jury. First, there
may be fact disputes to be resolved, such as, did the nlaintiff
actually receive the benefits, and what was its worth in
dollars. Gratuitously rendered benefits, particularly the
delivery of services or goods, often pose such issues. 1In
order to leave the ultimate decision to the judge, it would be
possible to sét up a two tier procedure, whereby the jury in a
special verdict would make the necessary fact determinations,
quantifying the benefit, and then the judqe would deduct the
liquidated amount from the general verdict.>38 This procedure
would not be frequently used because unliquidaﬁed and
gratuitous goods or services are not the most common Or
important collateral benefits today. Insurance payments, such
as property damage settlements, health insurance refunds, or
_disability payments under priyate or governmental plans, as
well as salary paid under wage continuance nlans, are easy to
prove and are liguidated.

A more general reason for leaving the deduction to the
discretion of the jury arises from the very nature of the
general verdict. In arriving at a single final sum as the
award to plaintiff in full compensation for his losses, the

jury probably balances a number of factors, such as the strenth
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of the liability issue as against the seriousness of the
injury, the nature and persuasiveness of the proof on the
various items of damage, and the relative fault of the
plaintiff as compared with the fault of the defendant. Letting
the jury know of and be able to balance the amount of
collateral benefits received only adds another factor to be
used in arriving at a single just award. Not nermitting the
jury to know about or to balance these items, bhut instead
requiring the judge to deduct it after the verdict is awarded,
gives the element of collateral bénefits much greater weight
than the other factors because it has been removed from the
scales.

Furthermore, the solution to this issue should be related
to the answer to the next problem, the types of collateral
sources which may reduce the defendant's liability. If the
judge is required to deduct them as a matter of law, the
collateral benefits should be only those which are clearly
liquidated. If the question is one for the jury, a broader
range of benefits, including gratuities, could be admissible.

Of those legislatures abolishing the Collateral Source
Rule in medical malpractice aﬁtions, nine of them chese to
jeave the issue to the discretion of the jury,59 and five made
it a matter of law for the.judge.60 In addition, New York
originally left the matter to the jury, but in 1981 amended its

statute to make the issue one of law for the judge.61
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(b)Y Types of Collateral Benefits Which Should be
Admissible ; -

This is the problem on which the medical malnractice
statutes show the greatest divergence. The broadest
classificétion is to cover all collateral benefits of every
type and from every source.®2 Another approach is to list
qguite sbecifically the collateral benefits for which evidence
would be admissible.®3 A good example appears in the Arizona
statute quoted above on page .16. A third approach is to specify
that all collateral benefits are admissible with specific named
exceptions. The most common exceptions are death benefits
~under life insurance policies®4 and insurance purchased with
assets of the claimant or members of the claimant's immediate
family or paid for by claimant's employer.55 Another common
provision is to limit'the collateral benefits to those which
are élearly liquidated special damages, Darticularly nayments
or reimbursements for medical care, rehabilitative care, and
custodial care, as well as for lost earninqs.66

This welter of approaches to indentifying collateral
benefits admissible under a statute abolishing the common law
Collateral Source Rule raises two important problems: first,
whether unliquidated gratuitous assistance given a claimant by
friends or relatives should be a collateral benefit reducing a
tort judgment, and, secondly, whether life insurance and
non-medical accident insurance should be excluded from
admissibility.

There are policy and administrative grounds why the

gratuitious unliguidated services should not be used to reduce
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a tortfeasor's judgment. The administrative reason is the
difficulty in proving the receipt, the extent, and the value of
such services. The policy reason is that we want to encourage
or support a dwindling tradition in our society, the
willingness of family and friends to help someone in need. If
the amount of the help could be Qsed to diminish the recovery
of the victim in his legal action, this will certainly have a
chilling effect on the willingness of such people to make
contribétions. .

Life insurance and accident insurance except for medical
payments pose much the same issue. A potential victim may in
) plaﬁning for himself or beneficiaries in the event of a serious
accident or death chose to prdvide for certain intangible.
losses not contemplated by any compensatory scheme. If a
planner decides he wants to leave his beneficiaries in a better
econonic position than would be provided by a wrongful death
action, should he not have the freedom to purchase such further
protection through private insurance? 1If he wishes himself to
be cared for in the event of a disabling accident more
generously than either a tort judgment or othervcommensatory
schemes are likely to provide, should he not also have the
power to purchase additional accident insurance? If the
purchased protection would be used to reduce the judgment he
would receive from a wrongdoer, thag would he a disincentive to
the exercise of this freedom or power.

The analysis of these two problems suggest that thé

admissible collateral benefits should be those covering the

items of special damage in tort, the medical expenses and loss
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of earnings. If the impact of the collateral source rule or
its abolition is primarily to select which of several
compensatory schemes would have primary responsibility for
indemnifying the victim, the compensatory schemes which are in
competition with the tort system are directed to cover clear
economic loss of the victim. The three main types are medical
insurance, either governmental or private, wage continuance
plans, and private or governmental disability payments. If
admissibility is limited to these types, not many collateral

"benefits of real value will be left out.

(c) Credit for Premiums . Paid

One argument made against abolishing the Collateral Source
Rule was that it would discourage victims from purchasing
insurance Drotection.67 This led some Medical Malpractice Acts
to exclude all benefits from insurance purchased by the
claimant or by his employer.68 There would still be strong
incentives to continue to purchase insurance because the
potential victim never knows whether the loss can be
transferred to a wrongdoer. Genuine accidents dovoccur. To go
to the othér extreme and permit all collateral benefits to be
introduced to diminish the tort liability of a tortfeasor would
work an unfairness. It would give the tortfeasor a windfall -
the benefit of the victim's foresightedness in providing
insurance protection without the wrongdoer having to pay for

that insurance. A widely adopted compromise is to provide that
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if the defendant elects to introduce evidence of collateral
benefits, the plaintiff is entitled to introduce evidence of
the cost of those benefits.69 The clear import of this is that
the jury should diminish the plaintiff's award by the
difference between the two. This difference represents the
real econamic gain which the plaintiff has recieved from the
alternative compensatory schemes and is all the credit the

defendant 1is entitled to.

(d) Abolishing the Provider's Right of Subrogation

The Collateral Source Rule and the Right of Subrogation
are closely linked. One canndt be altered without requiring
changes in the other.  This has been recognized by the Medical
Malpractice Acts which define the admissible collateral
benefits as those for which the provider does not have a right
of subrogation.70 This lets the law of subrogation control the
content of the Collateral Source Rule. This is not necessary
because state legislatures have the power to abolish the right
of subrogation in providers' of collateral benefits except
where those benefits are provided by federal governmental
programs and federal legislation gives to the provider the
right of subrogation.?’l

The state cannot effect the reforms called for by
abolishing the Collateral Source Rule, if it leaves the léw of
subrogation in place. Some of the Medical Malpractice Acts

have specifically abolished the right of subrogation in the
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providers.72 A powerful argument can be made that unless the
admissible collateral benefits are defined in such a way as to
retain the rights of subrogation in those providers who have
them, a statute revoking the Collateral Source Rule carries
with it by implication the abolition of the right of
subrogation in the provider.’3 This matter is too important to
pe left to implication or construction by the courts. The
statute should forthrightly address the question and if the
decision is made to abolish the Collateral Source Rule, the
statute should clearly abolish thé right of subrogation as
widely as it is in the power of the state to do so. The
analysis of this article would call strongly for Conqgress to
abolish the right of subrogatibn in favor of federal nrograms

of accident or injury compensation.

6. Conclusion

The Collateral Source Rule is an anachronism based on
nineteenth century fault concepts surviving into a twentieth
century legal system where the primary goal is‘to guarantee
that victims of acidents in our society should be adequately
compensatea for their losses. It has been an acceptable
anachronism until the rapidly inflating costs to our society of
automobile accidents, malpractice actions, and products
liability claims have led to close scrutiny of our torts system
to see ways in which it could be administered more effiéiently.

The Collateral Source Rule creats substantial transfer costs in
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shifting the duty to pay from one compensatory scheme to
another without any corresponding benefit to the victim. If
anything, it costs victims something in larger legal fees and
costs. Tﬁe reform which decreases societal and nersonal cost
with the least harm to our current tort system is to do away
with thﬁs anachronism.

A carefully drawn statute negating the operation of the
Collateral Source Rule in all tort actions should be adopted.
Such a statute should leave the question of how much to deduct
- to the discretion of thé jury,'should limit the admissibility
~of collateral benefits to those which are clearly liquidated
and cover the items of special damage in torts, should insist
that the plaintiff receive credit for all premiums or other
consideration paid to.the providers of the collateral benefits,
and should abolish the right of subrogation in the broviders of

such collateral benefits to the fullest extent possible.
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3. This is the position of the reporters of the Second
Restatement of Torts, stated in Comment d. to § 902A:
4. The collateral-source rule is of common
law origin and can be changed by statute.
Changes made are sometimes in statutes
- providing a different method of compensation
such as the first-party insurance involved
in certain motor vehicle reparations acts.
4. Alaska: Alaska Statutes, § 09.55-548 (1976).
Arizona: Arizona Revised Statutes Annotated, § 12-565
(1976).
California: California Civil Code, €& 3333.1 (1976).
Delaware: DNelaware Code Annotated, Title 18, § 6862.
Florida: Florida Statutes Annotated, & 768.50 (1976).
Idaho: TIdaho Code, § 39-4210 (1975).
Illinois: Smith;Hurd Illinois Annotated Statutes § 110:
2-1205 (1982).
Iowa: Iowa Code Annotated § 147.136.
Kansas: Kansas Statutes Annotated, § 60-471 (1976).
Nebraska: Revised Statutes of Nebraska, § 44-2819
(1976).
New Hampshire: New Hampshire Revised Statutes Annotated:
§ 507-C:7(I) (1977). |
New York: McKinney's Consolidated Laws of New York, Civil
Practice and Rules, §.4010 (1975, amended 1981).
Morth Dakota: North Dakota Code, § 26-40.1-08 (1977,
repealed in 1983).

Ohio: O©Ohio Revised Code § 2305.27.



Rhode Island: General Laws of Rhode Island, § 9-19-34
(1877).

South Dakota: South Dakota Codified Laws, § 21-3-12
(1977).

Tennessee: Tennessee Code Annotated, § 29-26-119 (1975).
Washington: Revised Code of Washinagton Ann. § 7.70.080
(1975-76) .

Colorado Revised Statutes, § 10-4-713.

Senate Bill No. 758, By Committee on Judiciary, Feb. 20,

1984, which provides:

1. (a) In any action for damages for personal
injury, including bodily harm, sickness, disease or
death, or for property damage the court shall admit
into evidence the total amount of all compensation
or benefits received or entitled to be received by
the claimant from any collateral source.

(b)) 1If a party elects to introduce evidence of
compensation or benefits from any collateral source,
the courts shall admit evidence of any amount which
the marty has paid or contributed to secure the
party's right to any compensation or benefits
concerning which evidence of collateral source
compensation or benefits has been admitted.
The collateral benfits pnroblem is not confined to tort
litigation. It may be an issue in contract recovery. See
Billetter v. Posell, 94 Cal. 2ann. 2d 858, 211 P.2d 621
(1949), where an employer being sued to recover damages
for wrongful dismissal was not allowed to set off
unemployment compensation benefits against the wages owed.

The purpose of expectation damages in contract is to place

the plaintiff in as good a position as he would have been



if the contract had been nerformed at the least cost to
defendant, so there is little need to award nlaintiff more
than_his net economic loss after collateral benefits have
been subtracted. Warren Co. v. Hanson, 17 Ariz. 252, 150
Pap. 238 (1915); Anderson v. Rexroad, 180 Kan. 505, 306
P.2d 1371 (1957); Georgetown Power Co. v. Neale, 137 Ky.
197, 125 S.W. 293 (1910). It may even become an issue in
criminal law if some procedure is provided whereby a
victim is authorized to recover restitution for his losses
from the criminal. In Maine, the statutory right to
restitution does not exist to the extent that the victim
has been compensated from a collateral source. Maine
Revised Statutes Annotated, Title 17-A, § 1324 (2)Y(Cc). 1In
Texas, where victims of crimes may recover from a state
compensation fund, the state is subrogated to.the
insurance benefits of the victim to the amount awarded
under the Crime Victim's Compensation Act. Texas Civil
Statutes, §.8309—l (11)Y(Aa).

The American Law Institute, Restatement of the Law of
Torts (Second), § 920A, comment C. pPP. 514-515, 1977.

The fact situation is patterned after Lewark v. Parkinson,
73 Kan. 553, 85 Pac. 601 (1906). Similar cases are:
Pennsylvania Co. etc., V. Marion, 104 Ind. 239, 3 N.E. 874
(1885); Varnham v. City of Council Bluffs, 52 Iowa 698, 3
N.W. 792 (1879); Wells v. Minneanolis Baseball & Athletic
Ass'n, 122 Minn. 327, 142 N.W. 706 (1913). Reaching a

contrary result by not allowing plaintiff to recover the



10.

11.

reasonable value of gratuitious services as items of
damage are: Morris v. Grand Ave. Ry Co., 144 Mo. 500,
46 S.W 170 (1898); and Goodhart v. Pennsylvania R. Co.,
177 Pa. 1, 35 Atl. 181, 55 Am. St. Rep.705 (1896).
Of course, the record should be silent because the clear
rule in most states is that it is prejudicial to
defendants to inject in the trial the fact that defendant
had. liability insurance. Cotter v. McKinney, 309 F.2d 447
(7th Cir., 1962); Robins Engineering, Inc. V. Cockrell;
Ala, 354 So.2d 1 (1977); Caylor v. Atchison, T. & S. F.
Ry. Co., 189 Kan. 210, 368 P.2d 281 (1962); Miles v.
Seigle, Okl. 2pp., 571 P.2d 866 (1977). My assumption in
the text is based on the likelihood of a small
businessman, a livery stable operator, carrying liability
insurance in the period before 1906.
This is a more detailed analysis of the justification
behind the Collateral Source Rule than courts usually
give. A typical articulation of the justification appears
in Rexroad v. Kansas Power and Light Company, 192 Kan.
343, 388 P.2d 832 (1964), where the Court said:

) "It is well settled that the damages

recoverable for a wrong are not diminished

by the fact that the narty injured has been

wholly or partly.indemnified for his loss

by insurance effected by him; and to the

procurement of which the wrongdoer did not

contribute. This rule is not affected by

the fact that the insurer is entitled to

be subrogated to the rights of the

insured, as against the tortfeasor, or to

recover back from him the amount he

recovers. The quéestion of the right to the

proceeds of the recovery is a matter
between the insurer and the insured. It
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12.

13.

14.

constitutes no defense to the action for

damages caused by the wrong, which must be

brought in the name of the insured,

although it might be for the use of the

insurer. The reasons generally given for

‘the rule are that the contract of insurance

and the subsequent conduct of the insurer

and the insured in relation thereto are

matters with which the wrongdoer has no

concern and which do not affect the measure

of his liabilty ..."
This is an elaboration of the fact situations in cases
like Davis v. Kansas Electric Power Co., 15 Kan. 97, 152
P.2d 806 (1944) and Rexroad v. Kansas Power and Light
Company, 192 Kan. 343, 388 P.2d 832 (1964). Some other
modern cases where the provider of the collateral benefits
is not doing so gratuitously and where the real defendant
is probably a compensated liability insurer or a
self-insurer who can pass the cost of judgment on to
consumers are: Overton v. U.S., 619 F.2d 1299 (8th Cir.
1980); Aydlett v. Haynes, 511 P.2d 1311 (Alaska, 1973);
Taylor v. Jennison, 335 S.W.2d 902 (Ky., 1960); and
Iseminger v. Holden, 544 S.W.2d 550 (Mo., 1976).
The gas company might choose to be a self-insurer. What
this means is that it administers an insurance nlan by
charging its customers a small fee to build a fund from
which tort losses are to be paid. Thus it would be the
innocent consumers that must bear the punitive impact of
the collateral source rule rather than the wrongdoing
company or 1its agents.

The right of the fire insurer to be subrogated to the

claim of the insured whose loss it has paid is well



established. Hume v. McGinnis, 156 Kan. 300, 133 P.2d 162
(1943); New Hampshire Ins. Co. v. Kansas, Power & Light
Co., 212 Kan. 456, 510 P.2d 1194 (1973). 1If the action is
brought in the name of the insured who has been partially
paid by his own insurer, he holds that part of the
recovery received from the tortfeasor for which he has
been paid by his insurer in trust for the insurer. Deemer
v. Reichart, 195 Kan. 232, 404 P.2d 174 (1965). If the
insured has been fully compensated for his loss, then the
insured is not the real party in interest and the action
must be prosecuted by and in the name of the subrogated
insurer.‘ Hill v. Leichliter, 168 Kan. 85, 211 P.2d 433
(1949).

Hudson v. Lazarus, 217 F.2d 344 (DfC. Cir., 1954). While
not entitled to subrogatiocn before 1962, the Veteran's
Administration had a practice of taking exﬁress
assignments from veterans admitted to free treatment in a
veteran's hospital who may have a cause of action against
a tortfeasor. See 38 C.F.R. 17.48(d)(3). .If the state
has a policy permitting assignments of personal tort
claims, this may have the same effect as subrogration.
Since 1962, federal law has provided a right of
subrogation in the Uniged States for the reascnable value
of any medical care which the United States is required or
authorized to provide. 42 U.S.C.A. 2651.

Whether there is in fact any windfall to the plaintiff's

insurer demends on whether premiums charged to plaintiff



and like insureds are discounted by the amount of
subrogation recovery. If so, there is no serious benefit
or windfall to the first party insurer. See W. Young,

Insurance, Cases and Materials, The Foundation Press,

1971, pp. 342-343, where the editor says:

Insurance subrogation would have more
friends than it does if it could be shown
that recoveries enter into premium-rate
calculations in an equitable way .... A
survey in the early 60's revealed that a
number of insurers do not record their
subrogation experience by class of
insurance. Rating bureaus, it was found,
had no information on the volume of
subrogation recoveries.

Professor Patterson wrote:
"Subrogation is a windfall to the insurer.
It plays no part in rate schedules (or only
a minor one), and no reduction is made in
insuring interest, such as that of the
secured creditor, where the subrogation
right will obviously be worth something.
Hence, in such a case no reason appears for
extending it." ...

17. The degree to which our tort system has moved from fault
based ends to compensatory ones is evidenced by the
adoption of no-fault concepts in automobile injury
reparations. See Kansas Automobile Injury Reparations
Act, K.S.A. §§ 40-3101 to 40-3121. 1In Manzanares v. Bell,
214 Kan. 589, 522 P.2d 1291 (1974), where there was a
challenge to the constitutionality of this anproach, the
Supreme Court of Kansas gquoted with aonroval several
studies of the ooeration of fault-based tort aDDroachés to

compensation and concluded:

"All studies concluded that the risk of
tort liability based upon neglicence is not
a significant factor in inducing vehicle

8



operators to drive more carefully; that the
tort system of reparations based on fault is
excessively expensive and inefficient as a
means of compensating automobile crash
victims; that compensation distribution to
accident victims under the tort system is
inequitable in that it commonly results in
overpayment of minor injuries, gross
undernayment for those more seriously
injured, and long delays in receint of
compensation.” (522 P.2d at 1304).

See supra note 2.
Fleming, The Collateral Source Rule and Loss Allocation in
Tort Law, 54 Calif. L. Rev. 1478 (1966).
Id. at 1544 - 1547.
See Moceri and Missina, The Collateral Source Rule in
Personal Injuries Litigation, 7 Gonzaga L. Rev. 310 at
311-312 (1%972). See also, the often cited passage from
Hudson v. Lazarus, 217 F.2d 344 at 346 (D.C. Cir., 1954},
where the court said:
Legal "compensation”" for personal injuries does
not actually compensate. Not many pneonle would
sell an arm for the average or even the maximum
amount .that juries award for loss of an arm.
Moreover, the injured person seldom gets the
compensation he "recovers", for a substantial
attorney's fee usually comes out of it. There
is a limit to what a negligent wrongdoer can
fairly, i.e. consistently with the balance of
the individual and social interest, be required
to pay. But it is not necessarily reduced by
the injured person's getting money or care from
a collateral source.
While we are required by the legal theory of fact finding
to recognize the general verdict of the jury as the

authoritative determination of what constitutes full

compensation for plaintiff, that amount may be manipulated



23.

24.

25.

26.

27.

28.

away from the jury's best estimate of true compensation hy
their correcfions for what they assume plaintiff will lose
from having to nay attorney's fee, or recoun from having
insurénce. See discussion infra pp. 13-14.

F. MacKinnon, Contingent Fees for Legal Services,
pagticularly Chapter 9, 1964.

See supra n. l4.

See- supra pp. 5-6.

This assumes that the abolition of the Collateral Source
Rule carries with it explicitly or by implication the
denial of the right of subrogation to the suppliers of the
collaterél benefits as far as it is in the power of the
state legislature to do so. See discussion infra n. 440.
The subrogation fights of the United States for the
medical services furnished by the veteran's hosnital under
42 U.S.C.A. 2651 would still exist.

For a historical discussion of the contingent fee
arrangement'and a defense of its utility in protecting the
poor who are injured, see J. Auerbach, Unequal Justice,
43-50 (1976).

Deemer v. Rechart, supra n. 14; Lines v. Ryan, Minn. 272
N.W.2d 896 (1978). Some courts have decided that real
party in interest sta£utes, such as Fed. R. Civ. Proc.
17(a) require that a subrogated insurer be named as a
party plaintiff even if it has paid only a part of the

nplaintiff-insureds claim. See Pub. Serv. Comm. of

10



29.

30'

31.

32.

33.

34.

35.
36.

37.

Oklahoma v. Black & Veatch, 467 F.2d 1143 (10th Cir.,
1972).

See cases cited supra n. 9.

e.g., Arizona Revised Statutes, § 12-567; Kansas Statutes
Annotated, §§ 65-4901-65-4908.

e.g., Smith-Hurd Illinois Annotated Statutes, §§
110:201-204.

e.g., Arizona Revised Statutes, § 21-568; Tennessee Code
Ann., § 29-26-120; Revised dee of Washinagton Ann., §
7.70.070.

€.y California Civil Code, §§ 3333.2 (limits recovery
for non-economic losses to $250,000); Ohio Revised Code, §
2307.43 (limits recovery for general damages to $200,000);
North Dakota Code, § 26.1-14-11 (limits recovery to
amounts provided by malpractice insurance fund.and the
maximum recovery is $500,00 for each claiﬁ and one million
dollars for each policy period); South Dakota Codified
Laws, § 21—3—11 (total general damages limited to
$500,000, but there is no limit on amount of special
damages which are recoverable.

See House Bill 5400, introduced in the 98th Congress,
second session.

See Statutes listed, sunra n. 4.

Arizona Revised Statutes Annotated, § 12-565.

e.q., Arizona Revised Statutes Annotated, § 12-565(B);

Revised Code of Washington Ann. § 7.70.080.

11



38.

39.

40.

41.

42.

e.g., Florida Statutes Annotated, § 768.50; McMinney's
Consolidated Laws of New York, Civil Practice and Rules, §
4010.

e.g., Arizona Revised Statutes Annotated, § 12-565(C);
California Civil Code, § 3333.1(b).

The abolition of the Collateral Source Rule would have to
at least impliedly revoke the right of subrogation in the
collateral source provider. Otherwise, the nlaintiff
would receive less than full compensation because there
would be a double reduction from his total damages, or
else the impact of abolishing the collateral source rule
is evaded because the provider in a separate subrogation
action would recover from the defendant tortfeasor the
amount that was deducted from plaintiff's judgment upon
introducing the evidence of the collateral beﬁefit. The
courts could avoid this implication only by holding that
the evidence of collateral benefits is admissible only if
the Drovidef has no right of subrogation. This would mean
the abolition would apply only to the categorv of damages
in class (b), but not to class (c) where the eguities more
strongly justify abolition. See discussion sunra on.
7-10.

e.g., Delaware Code Aﬁnotated, § 6862; Idaho Cocde, §
29-4-210.

e.g., Florida Statutes Annotated, § 768.50(2)(a)2.;
McKinney's Consolidated Laws of New York Ann., Civil

Practice Law and Rules, § 4010.

12



43.

44.

45.

46’

47.

48.

49.

50.

51.

52.

South Dakota Codified Laws, § 21-3-12; Tennessee Code
Annotated:; § 29-26-119; Revised Code of Washington Ann.,
§ 7.70.080.

A extended discussion of the constitutional issues may be
found in Note, California's Medical Injury Compensation
Act: An Equal Protection Challange, 52 S. Cal. L. R. 829
(1979).

See: Eastern v. Bromfield, 116 Ariz. 576, 570 P.2d 744
(1977); Pinillos v. Cedars of Lebanon Hospital Corp.,
Fla., 403 So.2d 365 (1981); Jones v. State Board of
Medicine, Idaho, 555 P.2d 399 (1976), cert. denied, 431
U.S. 914; Carson v. Maurer, N.H., 424 A.2d 825 (1980):
Arneson v. Olseon, N.D., 270 N.W.2d 125 (1978).

See: Pinillos v. Cedars of Lebanon Hospital Corn., sunra
n. 45, Carson v. Mauer, supra n. 45; Arneson v. Olson
supra n. 45.

See: Eastin v. Bromfield, supra no. 45; Arnseson V.
Olson, suoré 45,

See Eastin v. Bromfield, supra n. 45.

See Prendergast v. Nelson, 199 Neb. 97, 256 N.w.2d 657
(1977).

Carson v. Maurer, supra n. 45.

Arneson v. Olson, supfa n. 45.

The Kansas statute was declared unconstitutional by a
federal district court in Doran v. Priddy, 534 F. Supp. 30

(D.C. Kan. 1981), on both federal and state constitutional

13



grounds. The judge found that the distinctions between
gratuitous collateral benefits which were admissible and
collateral benefité paid for by the plaintiff or his
employer which were inadmissible created a discriminatory
classification. He also found that abolishing the
Collateral Source Rule for only one class of tort
defendants, i.e. health providers, was an unfair
classification. BHe felt that these discriminations
violated the right to equal protection under the
fourteenth amendment to the U.S. Constitution and also
violated Sections 1 and 2 of the Bill of Rights of the
Kansas Constitution, which are the state egual nrotection
provisioné. The court also found the statute violated
Article 2, Second 17 of the Kansas Constitution in that it
was not a law of general nature having a uniform cperation
across the state. Whether this constitutional analysis is
correct and would be upheld by higher federal courﬁs and
by the Kansés courts is open to serious doubt.

The constitutional analysis made by Judge Rogers in the
unreported case of Holman v. The Menninqer Foundation (NO.
79-40-90, D.C. Kansas, 1982) seems sounder and a better
prediction of the judgment that higher federal courts and
the Supreme Court of Kansas would come to than the
decision in Doran v. Priddy. Judge Rogers reasoned that
the validity of K.S.A. 60-471 under equal protection

analysis turns on which test is used, the "rational basis"

14



53.

54.

55.

test or stricter "substantial relationshin” test. Those
decisions which have held such statutes unconstitutional,
including Doran v. Priddy, have used the "substantial
relationship” test. Those courts which have uéed the
";ational basis" test have found such statutes
constitutional. After surveying the federal authorities,
he concluded the appronriate test for federal equal
protection was the "rational basis" test. Two Sunreme
Court of Kansas cases considering the constitutionality of
other parts of the medical mélpractice act have applied
the "rational basis" test and presumably would do so in
evaluatiﬁg K.S.A. 60-471. See Stephens v. Snyder Clinic
Association, 230 Kan. 115, 631 P.2d 222 (1981), and State
ex rel Schneider v. Liggett, 233 Kan. 610, 576 P.2d 221
(1873). |

Eastin v. Bromfield, supra no. 45; Pinillds v. Cedars of
Lebanon Hospital Corp., supra no. 45; Rudolph v. Iowa
Methodist Medical Center, Iowa, 293 N.W.2d 550 (1980);
Prendergast v. Nelson, sunra no. 49. Cf. Jones v. State
Board of Medicine, supra n. 45, where the Sunreme Court of
Idaho held the aooronriaﬁe standard was the rational-basis
test, but remanded the case to the Civil Court for a
finding on whether the natiocnal crises in health care
insurance was applicable to Idaho.

Pinillos v. Cedars of Lebanon Hospital Corp., sSupra. n.
45,

403 So.2d at 369-370.

15



56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66‘

67.

O'Connell, Offers That Can't Be Refused: Foreclosure of
Personal Injury Claims by Defendants' Prompt Tender of
Claimants' Net Economic Losses, 77 Northwestern L. Rev.
589 at 595-6 (1983).

Supra, n. 4.

Illinois seems the closest to having adopted such a
procedure. See Smith-Hurd Illinois Annotated Statutes §
110: 2-1205.

See the statutes of Arizona, California, Delaware, Kansas,
New Hampshire, Rhode Island, South Dakota, Tennessee, and
Washingtpn, cited supra n. 4.

See the statutes of Alaska, Florida, Illinois, Nebraska
and North Dakota, cited supra no. 4.

McKinney's Consolidated Laws of New York, Civil Practice
and Rules, § 4010, first adopted in 1975, then amended in
1981.

See Idaho Code, § 39-4210.

See the staﬁutes from Arizoné, California, and Rhode
Island, cited supra n. 4.

See the statutes from Alaska, Florida, and New York, cited
supra n. 4.

See the statutes from Iowa, Kansas, Ohio, South Dakota,
Tennessee, and Washington, cited supra n. 4.

See the statutes from Illinois, New Hampshire, New York,
Ohio, and South Dakota, cited supra n. 4.

See quote from Chief Justice Sundberg, sunra n. 19.

16



68.

69.

70. °

71.

72.

73.

See the statutes from Kansas, Tennessee, and Washington,
cited supra n. 4.

See the statutes from Arizona, California, Florida,
Kansas, and New Hampshire, cited supra n. 4. The statute
ip New York limits the credit to two years premiums and
that of North Dakota to five years premiums.

See the statute from South Dakota, cited supra n. 4. The
Alaska statute excludes from the definition of benefits
those payments from federal programs which by law must
seek subrogation.

An example is 42 U.S.C.A. 2651, creating in the United
States the right of subrogation against anv third person
having a tort liability for the reasonable value of the
medical care and treatment furnished any victim where the
United States is authorized or reduired by law to furnish
such treatment.

See the statutes from Arizona, California, Florida, and
Ohio, cited supra n. 4..

See discussion supra n. 40.
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IN THE SUPREME COURT OF THE STATE OF CALIFCORNIA '
LAWRENCE FEIN,
Plaintiff and
Appellant,
V. S.F. 24356
Super. Ct. 265659
PERMANENTE MEDICAL GROUP, e
Defendant and ‘

Appellant.

In this medical malpractice action, both parties
appeal from a judgment awarding plaintiff about $1 million
in damages. Defendant claims that the trial court
committed reversible error during tne selection of the
jufy, in instructions on liability as well as damages, and
in failing to order that the bulk of plaintiff‘s award be
paid periodically rather than in a lump sum. Plaintiff
defends the judgment against defendant's attacks, but
maintains that the trial court, in fixing damages, should
not have applied two provisions of the Medical Injury
Compensation Reform Act of 1975 (MICRA): Civil Code
section 3333.2, which limits noneconomnic damages 1in
medical malpractice cases to $250,000, and Civil Code

section 3333.1, which modifies the traditional "collateral

(SEL DISSENTING OPIIITONS)



source® rule in such litigation. Plaintiff's claims are
based on a constitutional challenge similar to the
challenges to other provisions of MICRA that we recently
addressed and rejected in American Bank & Trust Co. v.
Community Hospital (1984) 3o Cal.3d 355, Barme v. Wood
(1984) 37 Cal.3d 174, and Roa v. Lodi Medical Group, Inc.
(1985)  Cal.3d . We concluge that the judgment
should be affirmed in all respects. o
I

On Saturday, February 21, 1976, plaintiff
Lawrence Fein, a 34-year-old attorney employed by the
Leéislative Counsel Bureau of the California State
Legislature in Sacramento, felt a briéf pain in his chest
as he was riding his bicycle to work. The pain lasted a
minute or two. He noticed a similar brief pain the
following day while he was jogging, and then, three days
later, experienced another episode while walking after
lunch. When the chest pain returned again while he was
working at his office that evening, he became concerned
for his health and, the following morning, called the
office of his regular physician, Dr. Arlene Brandwein, who
was emplcyed by defendant Permanente Medical Group, an

affiliate of the Kaiser Health Foundation (Kaiser).

Dr. Brandwein had no open appointment available



that day, and her receptionist advised plaintiff to call

Kaiser's central appointment desk for a "short appoint--

ment." He did so and was given an appointment for 4 p.m.
that afternoon, Thursday, February 26. Plaintiff
testified that he did not feel that the problem was soO
severe as to recuire immediate treatment at Kaiser
Hospital's emergency room, and that he worked until the
time for his scheduled appointment.

When he appeared for his appointment, plaintiff
was examined by a nurse practitioner, Cheryl Welch, who
was working under the supervision of a physician-consul-
tant, Dr. Hintfop Frantz; plaintiff was éware that Nurse
Welch was a nurse practitioner and he did not ask to see a

doctor. After examining plaintiff and taking a history,

Nurse Welch left the room to consult with Dr. Frantz.

‘When she returned, she advised plaintiff that she and Dr.

Frantz believed his pain was due to muscle spasm and that
the doctor had given him a prescription for Valium.
Plaintiff went home, tock the Valium, and went to sleep.
That night, about 1 a.m., plaintiff awoke witn
severe cnest pains. His wife drove him to the Kaiser
emergency room where he was examined by Dr. Lowell Redding

about 1:30 a.m. Following an examination that the



doctor felt showed no signs of a heart problem, Dr. Redding
ordered a chest X-ray. On the basis of his examination

and the X-ray results, Dr. Redding also concluded that
plaintiff was experiencing muscle spasms and gave him an
injection of Demerol and a prescription for a codeine
medication.

Plaintiff went nome but continued to experience
intermittent chesf pain. About noon that same day, the
pain became more severe and constant and plaintiff
returned to the Kaiser emergency room where he was seen by
ancther physician, Dr. Donald Oliver. From his initial
examination of plaintiff Dr. Oliver also believed that
plaintiff's problem was of muscular origin, but, after
administering some pain medication, he directed that an
_electrocardiogram (EKG) be performed. The EKG showed that

- plaintiff was suffering from a heart attack (acute
myocardial infarction). Plaintiff was then transferred to
the cardiac care unit.

Following a period of hospitalization and medical
treatment without surgery, plaintiff returned to his job
on a part-time basis in October 1976, and resumed
full-time work in September 1977. By the time of trial,
he had been permitted to return to virtually all of his

prior recreational activities -- e.g., jogging, swimming,




bicycling and skiing.

In February 1977, plaintiff filed the present
action, alleging that his heart condition should have been
diagnosed earlier ana that treatment should have been
given either to prevent tne heart attack or, at leas;, to
lessen its residual effects. The case went to judgment
only against Permanente.

At trial, Dr. Harold Swan, the'n;ad of cardiology
at the Cedars-Sinai Medical Center in Los Angeles, was the
principal witness for plaintiff. ODr. Swan testified that
an important signal that a heart attack may be imminent is
chést pain which can racviate to other parts of the pody.
Such pain is not relieved by rest or pain medication. He
stated that if the condition is propefly diagnosed, a

npaiient can be given Inderal to stabilize his condition;
and that continued medication or surgery may relieve the
condition. |
‘ Dr. Swan further testified that in his opinion
any patient who appears with chest pains should be given
an EKG to rule out the worst possibility, a heart
problem. He stated that the symptoms that plaintiff haag
described to Nursé Welch ét the 4 p.m. examination on

-Thursday, February 26, should hsve indicated to her that

an EKG was in order. He also stated that when plaintiff

e
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returned to Kaiser late that same night with nis chest
pain_unrelieved by the medication he had been given,
Dr. Redding should also have ordered én EKG. According to
Dr. Swan, if an EKG had been ordered at those times it
could have revealed plaintiff's imminent heart attack, and
treatment could have been administeréd which might have
prevented or minimized the attack. —

" Dr. Swan also testified to the damage caused by
the attack. He stated that as a result of the attack a
large portion of plaintiff's heart muscle had died,
reducing plaintiff's future life expectancy by about
one-half, to about 16 or 17 years. Although Dr. Swan
acknowledged that some of plaintiff's other coronary

arteries also suffer from disease, he felt that if

“piaintiff had been properly treated his future life

exbectancy would be decreased by only 10 to 15 percent,
rather than half.

Nurse Welch and Dr. Redding testified on behalf
of the defense, indicating that the symptoms that
plaintiff had reported to them at the time of the
examinations were not the same symptoms he had described
at trial. Defendant also introduced a number of expert
witnesses -- not employed by Kaiser -- who stated that on

the basis of the symptoms reported and observed before the



heart attack, the medical personnel could not reasonably
have determined that a heart attack was imminent.
Additional defense evidence indicated (1) that an EKG
would not have shown that a heart attack was imminent, (2)
tnat because of the severe disease in the coronary
arteries which caused plaintiff's heart attack, the attack
could not have been prevented even nad it been known that
it was about to occur, and finally (3) that, given the
deterioration in plaintiff's other coronary arteries, the
heart attack had not affected plaintiff's life expectancy
to the degree suggested by Dr. Swan.

In the face of this sharply conflicting evidence,
the jury found in favor of plaintiff on the issue of
liability and, pursuant to the trial court's instructions,

*retdrned special verdicts itemizing vérious elements of
damages. The jury awarded $24,733 for wages lost by
plaintiff to the time of trial, $63,000 for future medical
expenses, and $700,000 for wages lost in the future as a
result of the reduction in plaintiff's life expectancy;i/
Finally, the jury awarded $500,000 for "noneconomic
damages," to compensate for pain, suffering, inconvenience,

physical impairment and other intangible damages sustained

1/ Plaintiff did not claim that the heart attack would
reduce his earning capacity during his lifetime.



by plaintiff from the time of the injury until his death.

After the verdict was returned, defendant
requested the court to modify the award and enter a
judgment pursuant to three separate provisions of MICRA:
(1) civil Code section 3333.2 -- which places a $250,000
1imit on noneconomic damages, (2) Civil Code section
3333,1 -- which alters the collateral soyrce rule, and (3)
Code of Civil Procedure section 667.7 -- which provides
for the periodic payment of damages. The trial court,
which had rejected plaintiff's constitutional challenge to
Civil Code sections 3333.2 and 3333.1 in a pretrial
ruling,g/ reduced the noneconomic damages tb $250,000,
reduced the award for past lost wages to $5,430 --
deducting $19,303 that plaintiff had already received in
disability payments as compensation for such lost wages --
and ordered defendant to pay the first 563,000 of any

future medical expenses not covered by medical insurance

2/ Plaintiff had anticipated the possible application of
Sections 3333.2 and 3333.1 before trial and had requested
the court to declare the statutes unconstitutional at that
time. After full briefing, the court rejected the
constitutional attack. The court also ruled at that time
that in ©-der to avoid possible confusion of the jury, it
would no: inform them of the $250,000 limit and that --
since ths amounts of the collateral source benefits were
not disputed -- it would simply reduce the verdict by such
benefits; neither party objected to the court's decision
to handle the matter in this fashion.



provided by plaintiff's employer, as such expenses were
incurred. At the same time, the court declined to order that
tHe award for future lost wages orT noﬁeconomic damages be
paid periocdically pursuant to Code of Civil Procedure section
667.7, determining that the statute was not "mandatory™ and
that "under the‘unique facts and circumstances of this case"
a periodic payment award of such damages-would "defeatl[]
rather than promote[]" the purpose of section 667.7.

As noted, both parties have appealed from the
judgment. Defendant maintains that the trial court committed
reversible error in (1) excusing all Kaiser members from the
jury, (2) instructing on the duty of care of a nurse
practitioner, (3) instructing on causation, (4) permitting
plaintiff to recover wages lost because of his diminished
"life expectancy, and (5) refusing to order the periodic
payment of all future damages. Plaintiff argues that the
judgment in his favor should be affirmed, but asserts that
the court erred in upholding the MICRA provisions at issue
here. Since defendant's claims go to the basic validity of
the judgment in favor of plaintiff, we turn first to its
contentions. ‘

11
At the outset df the empanelment of the jury, the

court indicated tnat it would excuse from the jury those



prospective jurors who would refuse to go to Kaiser for
treatment under any circumstances and also those |
prospective jurors who were members of the Kaiser medical
plan. When defendant notesd its objection to the court's
exclusion of the Kaziser members without conducting
individual voir dire examinations, the court explained to
the jury panel: "I am going to excuse you at this time
because we've found that we can prolong the Jjury selection
by just such a very long time by going throuygh each and
every jurcr under these circumstances. I'm not suggesting
that . . . everyone who gces to Kaiser could not fairly
and.with an open mind resolve the issues in this case, but
we may be here for four weeks trying tc get a jury under
the circumstances. [Y] I hope you can appreciate that.
Probably some of you have sat in on situations where we've.
tried to get jurors in cases and it just goes on and on
and on and on because you'’ll be questioned in great
detail." On inquiry, it turned out that 24 of the 60
persons on the initial jury panel were members of Kaiser.
They were excused. Voir dire then proceeded in the
ordinary fashion, with each party questioning the
remaining jurors and exercising challenges for cause and
peremptdry challenges. |

Although defendant does not contend that any of

10



the jurors who ultimately served on the jury and decided
the case were biased against it, it nonetheless asserts
that the discharge of the Kaiser membérs was improper and
warrants reversal. In support of its contention, it
argues that a potential juror's mere menpership in Kaiser
does not provide a basis for a challenge for cause under
the applicable California statute, Code gi Civil Procecure
section 602.

Past decisions do not provide a clear-cut answer
to the question whether a potential juror's membership in
Kaiser would itself render the juror subject to a
statutory challenge for cause. Section 602 does not
define with precision the degree of "interest" or

connection with a party that will support a challenge for

cause,z/ and courts in other states have come to

3/ Section 602 provides in relevant part: "Challenges
Tor cause may be taken on one or more of the following
grounds: . . . [¥) (4) Standing in the relation of . . .
master and servant . . . or principal and agent, or debtor
and creditor, to either party . . . . A depositor of a. bank
. . . shall not be deemed a creditor of such bank . . . for
the purpose of this subsection solely by reason of Nis
being such a depositor . . . [¢] . . . (6) Interest on the
part of the juror in the event of the action, or in the
main question involved in the action, except his interest
as a member or citizen cor taxpayer of a county, city and
county, incorporated city or town, or other political
subdivision of a county, or municipal water district.”

As the above quotation demonstrates, section 602 by
its terms establishes that two types of relationships =--

11
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different conclusions with respect to the eligibility of
potential jurors whose relationship to one of the parties
is similar to Kaiser members' relatiohship to defendant.
Some cases have fcund error when a trial court has failed
to excuse such persons for cause (see, e.g., M & A
Electric Power Cooperative v. Georger (Mo. 1972) 480
S.W.2d 868, 871-874 [members of "consumer", electrical
cooperative]; Weatherbee v. Hutcheson (1966) 114 Ga.App.
761 [152 S.E.2d 715, 718-719] [policyholder of mutual
insurance company]); other decisions, on which defendant
relies, have found no error when a trial court has refused
to excuse such jurors. (Rowley v. Grodp Health Coocp. of
Puget Sound (197¢) 16 Wn.App. 373 | 556 P.2d 250, 252-254]
[member of health care cooperativel].) In McKernan v. Los
-Angeles Gas etc. Co. (1911) 16 Cal.App. 280, 283 -~
perhaps the closest California case in point -- the court
indicated that the mere fact that some of the jurors were
customers of the defendant utility company would not, in
itself, mandate thelr excusal for cause.

But whether or not under California law

(Fn. 3 continued.)

(1) the relationship of a bank depositor to a bank and (2)
the relationship of a taxpayer to a governmental entity --
do nct justify a challenge for cause. The statute does
not, however, state whether the designated exceptions are
exclusive or illustrative.

12



membership in Kaiser rendered the prospective jurors
excludable for cause under section 602, we believe that it
is clear that the trial court's discharge of such members
provides no basis for reversing the judgment in this

case. To begin with, even if membership in Kaiser is not
itself disqualifying, it is not apparent that the trial
court abused the broad discretion it retains over the jury
selectiori process (see, e.g., Rousseau v; ;esﬁ Coast House
Movers (1967) 256 Cal.App.2d 678, 883-886) by excusing the
members in this case. As its comments to. the jury
suggest, the court had apparently discovered through past
experience that in this cituation the individual voir dire
procedure would prove very time-consuming and unproductive,
with a substantial proportion of the Kaiser members
wultinately being subject to challenge by one party or the
~other. Furthermore, the trial court may reasonably have
felt that the process of conducting an extensive volr dire
of all Kaiser members might itself prejudice prospective
jurors who did not belong to Kaiser. From experience, it
may have foreseen that such questioning would invariably
involve the recounting of specific, potentially prejudicial
incidents concerning the prospective jurors and Kaiser, as
well as the exploration of the relative satisfaction or

dissatisfaction with Kaiser of the particular jurors on

13
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this venire. Such matters would, of course, not be
admissible in the actual trial of the case, and the court
may have feared that such revelations on voir dire might
"taint™ all of the other prospective jurors in the
courtroom. Under these circumstances, it cannot be said
that the trial court abused its discretion in excusing the
Kaiser members without individual examination.

“Further, even if the trial courf did err in this
regard, the error clearly would not warrant reversal.
This follows from the general rule that an erroneous
exc;usion of a juror for cause provides no basis for
overturning a judgment. (See, e.g., Asevado v. Orr (1893)
100 Cal. 293, 300-301; McKernan v. Los Angeles Gas etc.
Co., supra, 16 Cal.App. 280, 283; 1 Cal. Civil Procedure

_During Trial (Cont.Ed.Bar 1982) § 7.41, p. 298.) As the
court explained in Drégovich v. Slosson (1952) 110
Cal.App.Zd 370, 371: "'Since a defendant or a party is
not entitled to a jury composed of any particular jurors,
the court may of its own motion discharge a qualified
juror without committing any error, provided there is
finally selected a jury composed of qualified and
competent persons.'" Although defendant attempts to fit

this case within the proviso of the above rule -- on the

14



theory that the remcval of the Kaiser members rendered the
jury panel unconstitutionally nonrepresentative (cf. Thiel
v. Southern Pacific Co. (1%46) 328 U.S. 217 lexclusion of
daily wage earners]) -- defendant points to no authority
whnich even remotely supports its ciaim that Kaiser members
are a "cognizable class," and the record in this case
provides no evidence to suggest that this=*group has the

kind of shared experiences, ideclogy or background that

have been identified as the sine qua non of such a class.

(See, e.g., People v. Fields (1$83) 35 Cél.Zd 329, 347-349
[plurality opinion]; cf. People v. White (1954) 43 Cal.Zd
740, 751 ["The system of jury selectioﬁ primarily from the
membership roster of certain private clubs and
organizations [such as the Lions, Rotary and the Chamber
“of Commerce] would normally tend to result in a systematié
inclusion of a large proportion of business and
professional people and a definite exclusion of certain
classes such as ordinary working people."].) On this
record, we cannot find that the jury that tried this
matter was any less a cross-section of_the community than
"it would have been had Kaiser members noﬁ been excused.
Accordingly, the manner in which the jury was
selected provides ro basis for reversing the judgment.
111

Defendant next contends that the trial court



misinstructed the jury on the standard of care by which
Nurse Welch's conduct should be judged. In additicn to
the general BAJI instruction on the duty of care of a
graduate nurse, the court told the jury that "the standard
of care required of a nurse practitioner is that of a
physician and surgeon . . . when the nurse practitioner is
examining a patient or making a diagnosist£/
”He agree with defendant that this instruction is
inconsistent with recent legislation setting forth general
guidelines for the services that may properly be performed
by registered nurses in this state. Section 2725 of the
Business and Professicons Code, as amended in 1974,
explicitly declares a legislative intent "to recognize the

existence of overlapping functions between physicians and

“registered nurses and to permit additional sharing cf

4/  The relevant instruction read in full: "It is the
duty of one who undertakes to perform the services of a
trained or graduate nurse to have the knowledge and skill
ordinarily possessed, and to exercise the care and skill
ordinarily used in like cases, by trained and skilied
members of the nursing profession practicing their
profession in the same or similar locality and under
similar circumstances. Failure to fulfill either of these
duties is negligence. L[Y] I instruct you that the
standard of care required of a rurse practitioner is that
of a physician and surgecn duly licensed to practice
medicine in the state of California when the nurse
practitioner is examining a patient or making a diagnosis.'

The initial paragraph of this instruction tracks BAJI
No. 6.25; the second paragraph was an added instruction
given at plaintiff's reqguest.

!
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functions within organized health care systems which

provide for collaboration between physicians and

5/

registered nurses."= Section 2725 alsc includes, among

3/ Section 2725 currently provides in relevant part:

"In amending this section at the 1573-74 session, the
Legislature recognizes that nursing is a dynamic field,
the practice of which is continually evolving to include
more sophisticated patient care activities. It is the
intent of the Legislature in amending this section at the
1973-74 session to provide clear legal authority for
functions and procedures which have common- acceptance and
usage. It is the legislative intent also to recognize the
existence of overlapping functions between physicians and
registered nurses and to permit additional sharing of
functions within organized health care systems which
provide for collaboration between physicians and
registered nurses. . . . [Y] The practice of nursing
within tre meaning of tnis chapter means those functions,
including basic health care, which help people cope with
difficulties in daily living which are associated with
their actual or potential health or illness problems or
the treatment thereof which require a substantial amount
of scientific kncowledge or technical skill, and includes
all of the following: LYJ (a) Direct and indirect
patient care services that insure the safety, comfort,
personal hygiene, and protection of patients; and the
performance of disease prevention and restorative
measures. [%] (b) Direct and indirect patient care
services, including, but not limited to, the
administration of medications and therapeutic agents,
necessary to implement a treatment, ‘disease prevention, or
rehabilitative regimen ordered by and within the scope of
licensure of a physician . . . [§] (c) The performance of
skin tests, immunization techniques, and the withdrawal of
human blood from veins and arteries. [Y] (d) Observation
of signs and symptoms of illness, reactions to treatment,
general behavior, or general physical condition, and (1)
determination of whether such signs, symptoms, reactions,
behavior, or general appearance exhibit abnormal
characteristics; and (2) implementation, based on observed
abnormalities, of appropriate reporting, or referral, or
standardized procedures, or changes in treatment regimen



the functions that properly fall within "the practice of
nursing" in California, the "[oJbservation of signs and
symptoms of illness, reactions to treatment, general
behavior, or general physical condition, and . . .
determination of whether such signs, symptoms, reactions,
behavior or general appearahce exhibit abnormal
characteristics . . . ." In light of these provisions,
the "exa&ination" or "diagnosis" of a patient cannot in
all circumstances be said -- as a matter of.law -- to be a
function reserved to physicians, rather fhan registered

nurses 0Or nurse practitioners.é/

Although plaintiff was
certainly entitled to have the jury deéermine (1) whether
defendant meagical center was negligent in permitting a
nurse practitioner to see a patient who exhibited the
‘symptoms of which plaintiff complained and (2) whether

Nurse Welch met the standard of care of a reasonably

prudent nurse practitioner in conducting the examination

(Fn. 5 continued.)
in accordance with standardized procedures, or the
initiation of emergency procedures."

6/ In 1977, the Legislature adopted legislation
specifically related to "nurse practitioners," providing
that a "nurse practitioner" must be both a registered
nurse and also meet the standards for nurse practitioner
established by the Board of Registered Nursing. (See Bus.
& Prof. Code, § 2834 et seq.) The evidence in this case
established that Nurse Welch had been certified as both a
registered nurse and a "family nurse practitioner.”

18



and prescribing treatment in conjunction with her
supervising physician, the court should not have told the
jury that the nurse's conduct in this case must -- as a
matter of law -- be measured by the standard of care of a
physician or surgeon; (See Fraijo v. Hartland hospital
(1979) 99 Cal.App.3d 331, 340-344, See generally Note, A

Revolution in White -- New Approaches in Treating Nurses

as Professionals (1977) 30 Vand.L.Rev. 839, 871-879.)

But while the instruction was erroneous, it is
not reasonably probable that the error affected the
judgment in this case. (See People v. Watson (1956) 46
Cal.2d 818, 836.) As noted, several hours after Nurse
Welch examined plaintiff and gave him tne Valium that her
supervising doctor had prescribed, plaintiff returned to
the medical center with similar complaints and was
examined by a physician, Dr. Redding. Although there was
considerable expert testimony that the failure of the
medication to provide relief and the continued chest pain
rendered the diagnosis of muscle spash more questionable,
Dr. Redding -- like Nurse Welch -- failed to order an
EKG. Given these facts, the jury could not reasonably
have found Nurse Welch negligent under the physician
standard of care without also finding Dr. Redding -- who
had more information and tc whom the physician standard of

care was properly applicable -- similarly negligent.

19



Defendant does not point to any evidence which suggests

that the award in this case was affected by whether

defendant's liability was grounded solely on the negligence

of Dr. Redding, rather than on the negligence of both

Dr. Redding and Nurse Welch, and, from our review cof the

record, we conclude that it is not reasonably probable

that the instructional error affected the’judgment.z/

Accordingly, the erroneocus instruction on the standard of

care of a nurse practitioner does not warrant reversal.
1v

Defendant also objects to several instructiocns on

causation. First, gefendant contends that an instruction

7/ The medical experts on both sides agreed that the
major infarction probably occurred about nine hours after
Dr. Redding's examination. While Dr. Swan did indicate
that the chances of preventing or minimizing injury are
improved by the earliest possible detection of an
impending attack, he also testified that assuming
plaintiff were still in the pre-infarctive stage at the
time of Dr. Redding's examination -- an assumption shared
by the defense experts -- if an EKG had been performed at
that time "the same happy outcome could have happened that
we projected for the 4:15 intervention li.e., diagnosis
and treatment at the time of Nurse Welch's examination]."
Defendant never suggested to the jury that its
verdict should be affected by whether it found only
Dr. Redding, and not Nurse Welch, to have been negligent.
Its position was simply that in light of the symptoms
described and exhibited by plaintiff at the time of the
examinations, neither Nurse Welch nor Dr. Redding was
negligent in failing to order an EKG, and that, in any
event, the heart attack could not have been prevented even
if an EKG had been performed at either time.

20



on concurrent causationé/ -- though accurately stating

the law -- should not have been given because Permanente
was the cnly defendant in the case. As plaintiff pcints
out, however, the evidence suggested that the alleged
negligence of a number of different persons employed by
Permanente may have contributed tc thé injury, and the
instruction -- worded in terms of the cogsurrent negligent
conduct of more than one "person," not "defendant" --
properly informed the jury that each alleged negligent act
could be a proximate cause of the injury regardless of the
extent to which other negligent acts also contributed to
the result. Although the instruction might not have been
strictly necessary, the court did not err in giving it.
Defendant also complains of another of the
-proximate cause instructions, which informed the jury that
"[i]Jf the conduct of the defendant is a substantial factor
in bringing about the injbries or damages to the
plaintiff, the fact that the defendant neither foresaw nor

should have foreseen the extent or nature of the injuries

8/ The instruction read: "There may be more than one
proximate cause of an injury. When negligent conduct of
two or more persons contributes concurrently as proximate
causes of an injury, the conduct of each of said persons
is a proximate cause of the injury regardless of the
extent to which each contributes to the injury. A cause
is concurrent if it was operative at the moment of injury
and acted with ancther cause t¢ produce the injury."
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or damages, or the manner in wnich they occurred, does not
prevent its conduct from belng a proximate cause of such
injuries or damages." This instructlion simply informed the
jury of the general rule that the unforeseeability of the

&

extent or nature of the specific harm suffered by the

plaintiff does not mean that the defendant's conduct was
not a proximate cause of the injuries. (See, e.g., Bigbee
v. Pacific Tel. & Tel. Co. (1983) 34 Cal.3d 49, 58-59. See
generally 4 Witkin, Summary of Cal. Law (8th ed. 1974)
Torts, § 629, pp. 2911-2912 and cases cited.) Contrary to
defendant's contention, this instruction is applicable
whether or not there are concurrent to?tfeasors.
Furthermore, although defendant suggests tnat the jury
could have interpreted the instruction to render it

-

strictly liable for plaintiff's injuries -- imposing

" liability on defendant even if its failure to have
diagnosed (i.e., "foreseen") plaintiff's heart condition
was not negligent -- that suggestion ignores the context in
which this instruction was given, as well as additional
instructions which informed the jury that plaintiff's case

3/

depended upon a showing of negligence.— Taken as a

9/ For example, just before reading the instructions on
Causation, the court read the following instructions: ¥A
plaintiff who was injured as a proximate result of some
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whole, the instructions did not suggest that defendant
could be held strictly liable.

\Y

Defendant next argues that the trial court erred

in permitting tne jury to award damages for tne loss of
earnings attributable to plainti‘f's so-called "lost
years," i.e., the period of time by which:.his 1ife
expectahcy was diminished as a result of defendant's

negligence. (See generally Fleminy, The Lost Years: A

Problem in the Computation and Distribution of Damages

(1962) 50 Cal.L.Rev. 598 Lhereafter The Lost Years].)

We believe that this was cleérly a proper
element of plaintiff's damages. As the United States
Supreme Court explained in Sea-Land Services, Inc. v.

© Gaudet (1974) 414 U.S. 573, 594: "Under the prevailing

(Fn. 9 continued.)

negligent conduct on the part of a defendant is entitled
to recover compensation for such injury from that
defendant. [Y¥] Thus, the plaintiff is entitled to a
verdict in this case if you find, 1in accorgance with my
instructions: 1. That defendant was negligent; and 2.
That such negligence was a proximate cause of 1njury to
tne plaintiff.* ~ ‘

"In this action, the plaintiff has the burden of
establishing by a preponderance of the evidence all of
the facts necessary to prove the following issues: 1.

- The negligence of the defendant. 2. That such negligsnce
was the proximate cause of injury to plaintiff. 3. The
nature and extent of plaintiff’'s damages. . . .1"

(Italics added.)




American rule, a tort victim suing for damages for
permanent injuries is permitted to base his recovery 'on
his prospective earnings for the balance of his life

expectancy at the time of his injury undiminished by any

shortening of that expectancy as a result of the

injury.' 2 Harper & James[, The Law of Torts (1956)1 &

24.6, pp. 1293-1294 (emphasis in originalYy." (Seec also

Rest.2d Torts, § 924, coms. d, e, pp. 525-526.)32

10/ The comments in the Restatement state: "d. L0SS Or
impairment of earning capacity for the future. The extent
of fTuturec harm to the earning capacity of the injured
person is measured by the difference, viewed as of the
time of trial, between the value of the plaintiff's
services as they will be in view of the harm and as they
would have been had there been no harm. This difference
is the resultant derived from reducing to present value
the anticipated losses of earnings during the expected

- working period that the plaintiff would have had during
the remainder of his prospective life, but for the
defendant's act. (On the determination of the prospective
length of life, see Comment e.) Accordingly, the trier of
fact must ascertain, as nearly as can be done in advance,
the difference between the earnings that the plaintiff
would or could have received during his 1life expectancy
but for the harm and the earnings that he will probably bDe
able to receive during the period of his life expectancy
as now determined. . . . [Y¥] e. The determination of
length of life. In the case of permanent injuries or
injuries causing death, it is necessary, in order to
ascertain the damages, to determine the expectancy of the
injured person's life at the time of the tort. . . . Lyl
If the person harmed is alive at the time of trial,
ordinarily the opinion of experts on the probable
diminution of the plaintiff's life expectancy as a result
of the tort is admissible as tearing upon the impairment
of future earning capacity. . . ." (Ibid.)
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Although, to our knowledge, the lost years issue has not
been previously decided in Californi;, recovery of such
damages is consistent with the genevrsl rule permitting an
award based on tHe loss of future ¢ "nings a plaintiff Iis
likely to suffer "because of inability to work for as

long a period of time in the future as he could have done

had he not sustained the accident." (Italics added.)

(Robisﬁn v. Atchison, Topeka, & S.F. Ry. Co. (1962) 211
Cal.App.2d 280, 288.)

Contrary to defendant's contenticn, plaintiff's
recovery of such future lost wages will not inevitably
subject defendant to a "double paymenf"-in the event
plaintiff's heirs bring a wrongful death action at some
point in the future. In Blackwell v. American Film Coi
(1922) 189 Cal. 689, 700-702, we held that in a wrongful-
death case, a jury was properly instructed that in
computing damages it should consider the amount the
decedent had obtained from defendant in an earlier
judgment as compensatlon for the impairment of his future

earning capacity. Similarly, in the Sea-Land Services

case, the Supreme Court recognized that an appropriate
set-off may be made in the later wrongful death action.
(Sea-Land Services, Inc. v. Gaudet, supra, 414 U.5. at

pp. 592-594 & fn. 30.)



Defendant alternatively argues that the jury
should have been instructed to deduct from plaintiff's
prospective gross earnings of the lost years, the "saved"
cost of necessities that plaintiff would not incur during
that period. Althougn there is some authority to support
the notion that damages for the lost years should be
assessed on the basis of plaintiff's "net"™ loss (see The

Lost Years, supra, 50 Cal.L.Rev. 598, 603 & fn. 23), we

need not decide that issue in this case because defendant
neither requested such an instruction at trial nor
presented any evidence of anticipated cost savings that
would have supported such an instructiﬁn. Under these
circumstances, the trial court did not err in failing to
instruct on the point. (See LeMons v. Regents of
University of California (1978) 21 Cal.3d 869, 875.)
VI

After the jury returned its verdict, defendant
requested the trial court to enter a judgment -- pursuant
to section 667.7 of the Code of Civil Procedure --
providing for the periodic payment of future damages,
rather than a-lump—sump award. Although the trial court
rejected plaintiff's constitutional challenge to the
periodic payment provision -- a conclusion consistent

with our recent decision in American Bank -- it
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nonetheless denied defendant's request, interpreting
section 667.7 as affording & trial court discretion in
determining whether to enter a periodic payment judgment
and concluding that on the facts of this case the
legislative purpose of section 677.7 "would be defeated
rather than promofed by ordering periodic payments rather
than a lump sum award." Defendant contends that the
trial court misinterpreted the statute and erred in
failing to order periodic payment of all future damages.
We agree with defendant that the trial court was
inerror insofar as it interpreted section €67.7 as
“discretionary" rather than "mancatory." The statute
provides that "[i]Jn any [medical malpractice actionl, a
supericr court shall, at the request of either party,

enter a judgment ordering that money damages or its

equivalent for future damages of the judgment creditor be

paid in whole or in part by periodic payments rather than

by a lump-sum payment if the award equals or exceeds

fifty thousand dollars ($50,000) in future damages."

(Italics added.)ll/ Although in some contexts the use

11/ Section 667.7 provides in relevant part: "(a) In
any action for injury or damages against a provider of
health care services, a superior court shall, at the
request of either party, enter a judgment ordering that
money damages or its equivalent for future damages of the



of the term "shall" may be consistent witnh a "discre-

tionary" rather than a "mandatory" meaning (see, e.g.,

(Fn. 11 continued.)

judgment creditor be paid in whole or in part by periodic
payments rather than by a lump-sum payment 1f the award
equals or exceeds fifty thousand dollars ($50,000) in future
damages. In entering a judgment ordering the payment of
future damages by pericdic payments, the court shall make &
specific finding as to the dollar amount-‘of periodic payments
which will compensate the judgment creditor for such future
damages. As a condition to authorizing periodic payments of
future damages, the court shall require the judgment debtor
who is not adequately insured to post security adequate to
assure full payment of such damages awarded by the judgment.
Upon termination of periodic payments of future damages, the
court shall order the return of this security, or so much as
remains, to the judgment debtor. [Y] (b)(l) The judgment
ordering the payment of future damages by periodic payments
shall specify the recipient or recipients of the payments,
the dollar amount of the payments, the interval between
payments, and the number of payments or the period of time
over which payments shall be made. Such payments shall only
be subject to modification in the event of the death of the
judgment creditor. [%J (2) In the event that the court
finds that the judgment debtor has exhibited a continuing
pattern of failing to make the payments, as specified 1in
paragraph (1), the court shall find the judgment debtor in
contempt of court and, in addition to the required periodic
payments, shall order the judgment debtor to pay the judgment
creditor all damzges caused by the failure to make such
periodic payments, including court costs and attorney's
fees. [%] (c) However, money damages awarded for loss of
future earnings shall not be reduced or payments terminated
by reason of the death of the judgment creditor, but shall be
paid to perscns to whom the judgment creditor owed a duty of
support, as provided by law, immediately prior tc his death.
In such cases the court which rendereg the original judgment,
may, upon petition of any party in interest, modify the
judgment to award and apportion the unpaid future damages in
accordance with this subdivision. [Y] (d) Following the
occurrence or expiration of all obligations specified in the
periodic payment judgment, any obligaticn of the judgment
debtor to make further payments shall cease and any security
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Estate of Mitchell (1942) 20 Cal.2d 48, 5C-52), the legisla-
tive history of section 667.7 leaves little doubt that here
the Legislature intended to impose a mandatory duty on the
trial court to enter a periodic payment judgment in cases

falling within the four corners of the section.ig/

—

(Fn. 11 continued.)
given, pursuant to subdivision (a) shall revert to the judg-
ment debtor. . . . [Y] (f) It is the intent of the
legislature in enacting this section to authorize the entry
of judgments in malpractice actions against health care
providers which provide for the payment of future damages
through periodic payments rather than lump-sum payments. By
authorizing periocdic payment judgments, it is the further
intent of the legislature that the courts will utilize such
judgments to provide compensation sufficient to meet the
needs of an injured plaintiff and those persons who are
dependent on the plaintiff for whatever period is necessary
while eliminating the potential windfall from a lump-sum
recovery which was intended to provide for the care of an
injured plaintiff over an extended period who then dies
shortly after the judgment is paid, leaving the balance of
the judgment award to persons and purposes for which it was
not intended. It is also the intent of the Legislature that
all elements of the periodic payment program be specified
with certainty in the judgment ordering such payments and
that the judgment not be subject to modification at some
future time which might alter the specifications of the
original judgment."

12/ As originally introduced, the bill which ultimately
became section 667.7 provided that a trial court "may," and
at the request of either party "“shall," provide for periodic
payments. (Assem. Bill No. 1 (1975-1976 Second Ex. Sess.)
June 6, 1975, § 26.) Tnereafter, the bill was amenged to
provide simply that a court "may" provide for periodic
payments. (Assem. Amend. to Assem. Bill No. 1 (1975-1976
Second Ex. Sess.) June 12, 1975, § 26.) Before enactment,
however, the bill was again amended to delete the permissive
"may" language and to insert the mandatory "shall" language
that appears in the current statute. {(Sen. Amend. to Assem.
Bill No. 1 (1975-1976 Second Ex. Sess.) June 25, 1975, § 26.)



Nonetheless, for several reasons relating to the
specific facts of this case, we conclude that the trial
court judgment should not be reversed on this ground. To
begin with, although the court formally rejected
defendant's motion for a periodic payment order, 1its
judgment did provide for the periodic payment of the
damages whichAtHe jury aQarded for plaintiff's future
medical expenses, directing the defendant to pay such
expenses "as |[they] are incurred up to the amount of
~$63,000."

Second, with respect to the award of noneconomic
damages, we find that defendant is in no position to
complain of the absence of a periodic payment award. As
noted, defendant did not move for a periodic payment award
until after the jury had returned its special verdicts.
Although the trial court had requested the jury to return
a special verdict designating the total amcunt of its
noneconomic damage award -- to facilitate the application
of Civil Code section 3333.2, whose constitutionality we
discuss below -- the jury was not instructed to designate
the portion of the noneconomic damage award that was
attributable to future damages, and it did not do so.
Instead, it returned an undifferentiated special verdict

awarding noneconomic damages of $500,000. Because of
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defendant's failure to raise the periodic payment I1ssue
earlier, plaintiff was deprived of the opportunity to seek
a special verdict designating the amount of "future
noneconomic damage." Furthermore, as we have seen, the
trial court, acting pursuant to Civil Code secticn 3333.2,
reduced the $500,000 noneconomic damage verdict to
$250,000. Given the facts of this case, the $250,000
might well reflect the noneconomic damage sustained by
plaintiff up until the time of the judgment. Under the
circumstances, we conclude that the interests of justice
would be served by affirming the lump-sum noneconomic
damage award. (See American Bank & Trust Co. v. Community
Hospital, supra, 36 Cal.3d 359, 378.)

Third and finally, there is the guestion of the
$700,000 award for lost future earnings. Although in -
general lost future earnings are a type of future damage
particularly suitable to a periodic payment judgment, this
case presents a somewhat unusual situation because the
daméges awarded are solely attributable to the earnings of
plaintiff's lost years. If the trial court had ordered
such damages paid periodically over the time period when
the loss was expected to be incurred, the damages would
have been paid in their entirety after plaintiff's

expected death, and thus -~ if the life expectancy
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predicticns were accurate -- plaintiff would not have
received any of tnis element of damages. Had defendant
presented evidence By which the jury'could have determined
what proporticn of the lost years' earnings would likely be
spent for the suppcrt of plaintiff's dépendents rather than

plaintiff himself (see The Lost Years, supra, 50 Cal.L.Rev.

596, 613), and had it raised the periodic payment issue in a
timely fashion so that the jury could have made special
findings on that guestion, there mignht well be a strong
argument that the dependents' share of the lost years!
earnings should be subject to periodic payment. 1In the
absence of any such apportionment, however, we conclude that
the trial court properly determined that section 667.7 did
not call for the periodic payment of this element of
plaintiff's award.

Thus, in sum, we conclude that none of the
defendant's contentions call for a reversal of the judgment.

VII

We now turn to plaintiff's contentions.

As noted, although the jury by special verdict set
plaintiff's noneconomic damages at $500,000, the trial court
reduced that amount to $250,000 pursuant to Civil Code

section 3333.2.22/ Pplaintiff challenges this ruling,

13/  Section 3333.2 provides in relevant part: "(a) In
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contending that section 3333.2 is unconstitutional on a
number of grounds. In many respects, plaintiff's argument
tracks the constitutional objections to cther provisions

of MICRA that we have recently rejected in American Bank,

Barme and Roa.

We pegin with the clainm that‘section 3333.2
denies due process because it limits the potential
recovery of medical malpractice claimants withcut
providing them an adequate quid pro quo. In rejecting a

similar challenge tc the periodic payment provision at

issue in American Bank, we explained that "[i]f is well

established that a plaintiff has no vested property right

in a particular measure of damages, and that the

Legislature possesses broad authority to modify the scope

and nature of such damages. (See, e.g., Werner v.

Southern Cal. etc. Newspapers (1950) 35 Cal.2d 121, 129;
Feckensher v. Gamble (1938) 12 Cal.Z2d 482, 499-500; Tulley
v. Tranor (1878) 53 Cal. 274, 280.) Since the demise of

the substantive due process analysis of Lochner v. New

(Fn. 13 continued.)

any [medical malpractice] action . . . the injured
plaintiff shall be entitled to recover noneconomic losses
to compensate for pain, suffering, inconvenience, physical
impairment, disfigurement and other nonpecuniary damages.
(Y] (b) In no acticn shall the amount of damages for
noneconomic losses exceed two hundred fifty thousand
dollars ($250,000)."
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York (1905) 198 U.S. 45, it has been clear that the
constitutionality of measures affecting such economic
rights under the due process clause does not depend 00 &
judicial assessment of the justifications for the
legislation or of the wisdom or fairness of the enactment
[i.e., the "adeguacy" of the gquid pro quol). So long as
the measure is rationally related to a {ggitimate state
interest, policy determinations as to the need for, and

the desirability of, the enactment are for the

Legislature." (Italics added.) (American Bank, supra, 36

Cal.3d 359, 366-369.)

It is true, of course, that section 3333.2
differs from the periodic payment provision in American
Bank inasmuch as the periodic payment provision -- in
large measure -- simply postpones a plaintiff's receipt of
damages whereas section 3333.2 places a dollar limit on
the amount of noneconomic damages that a plaintiff may
obtain.lﬁ/ That difference, however, does not alter the
applicable due process standard of review. As our

language in American Bank itself suggests, our past cases

14/ One feature of the periodic payment provision upheld in
American Bank -- terminating payments for future damages,
other than damages for loss of earnings, on the plaintiff's
death -- clearly does operate to reduce the amount of damages
ultimately recovered.




make clear that the Legislature retains broad control over the

measure, as well as the timing, of damages that a deferdant is

obligated to pay and a plaintiff is entitled to receive, and
that the Legislature may expand OT limit recoverable damages
so long as its action is rationally related to a legitimate
state interest. In Werner v. Southern Cal. etc. Newspapers,
supra, 35 Cal.2d 121, for example, our court applied the
wrational relationship" standard in dismissing a due process
attack on a statute -- Civil Code section-48a -- which
permitted a plaintiff who brought a libel or slander action
against a newspaper generally to obtain onlyv"special
damages," largely eliminating the traditional right to obtain
"general damages" that such a plaintiff hao enjoyed before the
statute.ié/

In light of our discussion of the legislative history

and purposes of MICRA in American Bank, Barme and Roa, it 1is

clear that section 3333.2 is rationally related to legitimate

state interests. As we explained in those decisions, in

15/ The "general damage/special damage" distinction drawn Dy
<ection 48a is similar to the "noneconomic damage/economic
damage" distinction established Dy section 3333.2. Section
48a defines “"general damages"™ as "damages for loss of
reputation, shame, mortification and hurt feelings" and
defines "special damages" as "all damages which plaintiff
alleges and proves that he has sufferea in respect to his
property, business, trade, profession or occupaticn, including
such amounts of money as the plaintiff alleges and proves he
has expendec as a result of the alleged libel, and no other."
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enacting MICRA the Legislature was acting in a situation
in which it had found that the rising cost of medical
malpractice insurance was posing seriocus problems for the
health care system in California, threatening to curtail
the availability of medical care in some parts of the
state and creating the very real possibility that many
doctors would practice without insurance, leaving patients
who might be injured by such doctors with the prospect of
uncollectible judgments. In attempting to reduce the cost
of medical malpractice insurance in MICRA, the Legislature
enacted a variety of provisions affecting doctors,
insurance companies and malpractice plaintiffs.

Section 333%3.2, like the sections involved in

American Bank, Barme and Roa, is, of course, One of the

provisions which made changes in existing tort rules in an
attempt to reduce the cost of medical malpractice
litigation, and thereby restrain the increase in medical
malpractice insurance premiums. It appears obvious that
this section -- by placing a ceiling of $250,000 on the
recovery of ncneconomic damages -- is rationally related
to the objective of reducing the costs of malpractice
defendants and their insurers.

There is no denying, of course, that in some

cases -- like this one -- section 2333 .2 will result in



the recovery of a lower judgment than would have been
ocbtained before the enactment of the statute. It is worth
noting, however, that in seeking a means of lowering

malpractice costs, the Legislature placed no limits

whatsoever on a plaintiff's right to recover for all of

the economic, pecuniary damages -- such as medical

expenses oTr lost earnings -- resulting from the injury,

but instead confined the statutory limitations to the

recovery of noneconomic damages, and -- even then --

permitted up to a $250,000 award for such damages.
Thoughtful jurists and legal scholars have for some time
raised serious questions as to the wisdom of awarding
damages for pain and suffering in any negligence casé,
noting, inter alia, the inherent difficulties in placing a
monetary value on such losses, the fact that money damages
are at best only imperfect compensation for such

intangible injuries and that such damages are generally
16/

passed on to, and borne by, innocent consumers.

16/ Justice Traynor, in a dissenting opinion in Seffert
V. Los Angeles Transit Lines (1961) 56 Cal.2d 498, 511,
observed: "There has been forceful criticism of the
rationale for awarding damages for pain and suffering in
negligence cases. (Morris, Liability for Pain and
Suffering, 59 Columb.L.Rev. 476; Plant, Damages for Pain
and Suffering, 19 Chio L.J. 200; Jaffe, Damages for
Personal Injury: The Impact of Insurance, 18 Law and
Contemporary Problems 219; Zelermyer, Damages for Pain and
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While the general propriety of such damages is, of course,
firmly imbedded in our common law jurisprudence (see,
e.g., Capelouto v. Kaiser Foundation Hospitals (1972) 7
Cal.3d 889, 892-893), no California case of which we are
aware has ever suggested that the right to recover for
such noneconomic injuries 1is constitutionally immune from
legislative limitation or revision. (See, e.g., Werner v.

Southern Cal. etc. Newspapers, supra, 35 Cal.2d 121,

126-128; fn. 15, ante. See generally Morris, Liability

~for Pain and suffering (1959) 59 Colum.L.Rev. 476 furging

legislative revision of rules relating to damages for pain

and sufferingl.)
Faced with the prospect that, in the absence of

some cost reduction, medical malpractice plaintiffs might

_as a realistic matter have difficulty collecting judgments

(Fn. 16 continued.)
Suffering, 6 Syracuse L.Rev. 27.) Such damages originated

under primitive law as a means of punishing wrongdoers and

assuaging the feelings of those who had been wronged.
[Citations.] They become increasingly anomalcus as
emphasis shifts in a mechanized society from ad hoc
punishment to orderly distribution of losses through
insurance and the price of goods or of transportation.
Ultimately such losses are borne by a public free of fault
as part of the price for tne benefits of mechanization.
[Citations.] [Y] Nonetheless, this state has long
recognized pain and suffering as elements of damages in
negligence cases [citations]; any change in this regard
must await reexamination of the problem Dy the

Legislature." (Italics added.)
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for any of their damages -- pecuniary as well as

nonpecuniary -- the Legiélature concluded that it was in
the public interest to attempt to obtain some cost savings
by limiting noneconcmic damages. Although reasonable
persons can certainly disagree as to the wisdom of this

provision,lz/ we cannot say that it is not rationally

177 In its comprehensive report on the medical
malpractice insurance crisis, the American Bar
Association's Commission on Medical Professional Liability
recommended that no dollar limit be imposed on recoveries
for economic loss, but expressly "[took] no position on
whether it is appropriate to place a ceiling on the
recovery of non-economic loss." (Rep. of Com. con Medical
Professional Liability (1977) 102 ABA Ann.Rep. 786, 849.)
The commission explained its conclusions as follows:

"When liability has been demonstrated, the first priority
of the tort system is to compensate the injured party for
the economic loss he has suffered. While it is legitimate
in the Commission's view to deduct payments to or for the
benefit of the plaintiff by collateral sources, it 1is
unconscionable to preclude a plaintiff, by an arbitrary
ceiling on recovery, from recovering all his economic
damages, even though some lowering of medical malpractice
premiums may result from the enactment of such a ceiling.
[§] The Commission has taken no pcsition, however, on
whether it is appropriate to place a statutory ceiling on
the recovery of non-economic loss. The arguments in faver
of limiting non-economic loss are that a ceiling on
general damages would contain jury awards within realistic
limits, reduce the exposure of insurers (which reductions
could be reflected in lowered premiums), lead to more
settlements and less litigation, and enable insurance
carriers to set more accurate rates because of the greater
predictability of the size of judgments. [Y] The
arguments against limiting non-economic loss are that
medical malpractice should not be distinguished from other
areas of professicnal malpractice or personal injury
actions which have no ceiling on general gamages, that
general damages are as real to the plaintiff as economic



related to a legitimate state interest. 18/

A number of state courts have invalidated statu-
tory provisions limiting damages in medical malpractice
actions on a variety of theories (see, e.g., Wrignht v.

Central Du Page Hospital Assn. (1976) 63 11l.2d 313 [347

(Fn. 17 continued.)

loss, that a wrongdoer should pay for all”the losses he
has caused, including pain and suffering, and that the
general damages portion of an award provides a fund out of
which the plzintiff's attorney's fees can be deducted
without leaving the plaintiff economically undercompen-
sated. In addition, it is argued that no immediate cost
or premium savings will be generated by a ceiling on
non-economic losses because questicns regarding the
constitutionality of such statutes would have to be
finally resolved before the insurance companies would
reflect any potential savings in their rates; and beacause
the ceiling might prove to be the norm." (Ibid.)

18/ Indeed, even if gue process principles required some
"quid pro quo" to support the statute, it would be

. difficult to say that the preservation of a viable medical
malpractice insurance industry in this state was not an
adequate benefit for the detriment the legislation imposes
on malpractice plaintiffs. As the United States Supreme
Court observed in upholding the provisions of the
Price-Anderson Act which placed a dollar limit on total
liability that would be incurred by a defendant in the
event of a nuclear accident: "'It should be emphasized

. . . that it is collecting a judgment, not filing a
lawsuit, that counts. . . . [A] defendant with theoreti-
cally 'unlimited' liability may be unable to pay a
judgment once obtained.'" (Duke Power Co. v. Carolina
Env. Study Group (1978) 438 U.S. 59, 89-90 [quoting from
legislative history].)

Although we do not suggest that the Legislature felt
that section 3333.2 alone -- or for that matter any other
single provisicon of MICRA -- was essential to the survival
of the medical malpractice insurance system, there is
surely nothing in the due process clause which prevents a
legislature from making a number of statutory changes
which, in combination, provide the requisite benefit to.
justify the enactment.
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N.E.2d 736]; Arneson v. 0Olson (N.D. 1978) 270 N.W.2d 125,
135-136; Carson v. Maurer (N.H. 1980) 424 A.2d 825, 836-83¢;
Baptist Hosp. of Southeast Texas v. Baber (Tex.Ct.App. 19€4)
672 S.W.2d 296, 297-298); others have upheld such
limitations. (See, e.g., Johnson v. St. Vincent Hospital,
Inc. (Ind.‘l980) 404 N.E.2d 585, 600-601; Prendergast v.
Nelson (1977) 199 Neb. 97 [256 N.W.2d 62?, 668-672] [plurality
opinionl].) With only one exception, all of the invalidated
statutes contained a ceiling which applied to poth pecuniary
and nonpecuniary damages, and several courts -- in reaching
their decisions -- were apparently considerably influenced by
the potentiai harshness of a limit that might prevent an
injured person from even recovering the amount of his medical

expenses. (See Anderson v. Wagner (1980) 79 Il11.2d 295 [402

N.E.2d 560, 564] [explaining decision in Wright, supraj;-

Arneson v. Olson, supra, 270 N.w.2d 125, lBS.)iz/ Section

3333,2, of course, could have no such effect. 1In any event,

as we have explained, we know of no principle of California

19/ Thne one exception is Carson v. Maurer, supra, in
which the New Hampshire couTt struck down a provision
which imposed a limit only on noneconomic damages, a
statute appare~tly moceled on section 3333.2. As we noted
in Roa (ante, - , fn. 9), the Carson court -- in
invalidating a variety of provisions of its medical
malpractice leyislation -- applied an "intermediate
scrutiny™ standard of review that 1s inconsistent with the
standard applicable in this state.
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-- or federal -- constitutional law which prohibits the
Legislature from limiting the recovery of damages in a
particular setting in order to further a legitimate state
interest. (See, e.g., Cory v. Shierloh (1981) 25 Cal.3d
430, 437-440 [upholding statute eliminating liability of
persons who provide alcohol to drunk driver]; Duke Power
Co. v. Carolina Env. Study Group, EEEEELﬁf38 Uu.S. 59
[upholding statutory limit on liability in the event of a
nuclear accident].) Accordingly, we conclude that section
3333.2 does not violate due process.

A Plaintiff alternatively contends that the section
violates the equal protection clause, both because it
impermissibly discriminates between medical malpractice
victims and other tort victims, imposing its limits only
in medical malpractice cases, and because it improperly
discriminates witnin the class of medical malpractice
victims, denying a "complete" recovery of damages only to
those malpactice plaintiffs with noneconomic damages
exceeding $250,000.

with respect to the first contention, it should
be evident from what we have already said that the
Legislature limited the abplication of section 3333.2 to
medicai malpractice cases because it was responding to an

insurance Y“crisis" in that particular area and that the



statute is rationally related to the legislative purpose.

American Bank, Barme and Roa make clear that under these

circumstances, plaintiff's initial equal protection claim

has no merit. (See American Bank, supra, 36 Cal.3d 359,

370-374; Barme, supra, 37 Cal.3d 174, 181-182; Roa,

supra, Cal.3d. R )

As for the claim that the statgﬁe viclates equal
protection because of its differential effect within the
class of malpractice plaintiffs, the constitutional
argument is equally unavailing. First,-as we have already
explained, the Legislature clearly had a reasonable basis
for drawing a distinction between economic and noneconomic
damages, providing that the desired cost savings should be
obtained only by limiting the recovery of noneconomic

damage. (See pp. - s ante.):/ The equal

protection clause certainly does not require the
Legislature to limit a victim's recovery for out-of-pocket
medical expenses or’lost earnings simply because it has
found it appropriate to place some limit on damages for
pain and suffering and similar noneconomic losses. (See,
e.g., Werner v. Southern Cal. etc. Newspapers, supra, 35
Cal.2d 121, 126-128.)

Second, there is similarly no merit to the claim

*/ Pages 36-40, ante.



that the statute violates equal protection principles
because it cbtains cost savings through a $250,000 limit
on noneconomic damages, rather than, for example, through
the complete elimination of all noneconomic damages.
Although plaintiff and a supporting amicus claim that the
$250,000 limit on noneconomic damages is more invidious --
from an equal protection perspective -—rghan a complete
abolition of such damages on the ground that the $250,000
limit falls more heavily on those with the most serious
injuries, if that analysis were valid a'complete abolition
of damages would be equally vulnerable to an equal
protection challenge, because abolition obviously imposes
greater monetary losses on those plaintiffs who would have
obtained larger damage awards than on those whkoould.have
recovered lesser amounts. Just as the complete elimination
of a cause of action has never been viewed as invidiously
discriminating within the class of victims who have lost
the right to sue, the $250,000 limit -- which applies to
all malpractice victims -- does not amount to an
unconstitutional discrimination.

Nor can we agree with amicus' contention that the
$250,000 limit is unconstitutional because the Legislature
could have realized its hoped-for cost savingsAby

mandating a fixed-percentage reduction of all noneconomic



damage awards. The choice between reasonable alternative
methods for achieving a given objective is generally for
the Legislature, and there are a number of reasons why the
Legislature may have made the choice it did. One of the
problems identified in the legislative nhearings wasrthe
unpredictability of the size of large noneconomic damage
aQards, resulting from the inherent difficulties in
valuing such damages and the great disp;;ity in the price
tag which different juries placed on such losses. The
Legislature could reasonably have determined that an
across-the-board limit would provide a more stable base on
which to calculate insurance rates. Furthermore, as one
amicus suggests, the Legislature may have felt that the
fixed $250,000 limit would promote settlements py
eliminating "the unknown possibility of phenomenal awards
for pain and suffering that can make litigation worth the
gamble." Finally, the Legislature simply may have felt
that it was fairer to malpractice plaintiffs in general to
'feduce only the very large noneconomic damage awards,
rather than to diminish the more modest recoveries for
pain and suffering and the like in the great bulk of
cases. FEach of these grourds provides a sufficient
raticnale for the $250,000 limit.

In light of some of the dissent's comments, one



additional observation is in order. Contrary to the
dissent's assertion, our application of equal protection

principles in American Bank, Barme, Roa and this case is

not inconsistent with the principles enunciated in Brown
v. Merlo (1973) 8 Cal.3d 855, Cooper v. Bray (1978) 21
Cal.?d 841, or like cases. As Cocoper explains,; under the
traditional, rational relationship egual protection

standard, what is required is that the court "conduct 'a

serious and genuine judicial inquiry into the

correspondence between the classification and the
legislative goals.'"™ (21 Cal.3d at p. 848 [quoting
Neﬁland v. Board of Governors (1977) 19 Cal.3d 705, 711,
italics added in Cooper].) We have conducted such an
inquiry in all of these cases, anc have found that the
_statutory classifications are rationally related to the
"realistically conceivable legislative purpose[s]"

(Cooper, supra, 21 Cal.3d at p. 851) of MICRA. ¥e have

not invented fictitious purposes that could not have been
within the contemplation of the Legislature (see Brown v.
Merlo, supra, 8 Cal.3d at p. 865, fn. 7) nor ignored the
disparity in treatment which the statute in realistic
terms imposes. (Id. at p. 862.) But Brown and Cooper

- have never been interpreted to mean that we may properly

strike down a statute simply because we disagree with the
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wisdom of the law or because we believe that there is a
fairer method for dealing with the problem. (See Cory v.
Shierloh, supra, 29 Cal.3d 430, 437-439.) Our recent
decisions do not reflect our support for the challenged
provisions of MICRA as a matter of policy, but simply our
conclusion that under established constitutional
principles the Legislature had the authority to adopt such
measures. As Justice Traynor explainedyzn Werner v.
Southern Cal. etc. Newspapers, supra, 35 Cal.2d 121, 129:
"[A] court cannot eliminate measures which do not happen
to suit its tastes if it seeks to maintain a democratic
sYstem. The forum for the correction of ill-considered
legislation is a responsive legislature.”

Accordingly, we conclude that section 3333.2 is
constitutional. Tnhe trial court did not err in reducing
the noneconcmic damage award pursuant to its terms.

VIII |

For similar reasons, plaintiff's constitutional
challenge to Civil Code section 3333.1 -- which modifies
this state's common law "collateral source" rule -- 1is
also without merit.

Under the traditional collateral source rule, a
jufy, in calculating a plaintiff's damages in a tort

action, does not take into consideration penefits -- such
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as medical insurance or disability payments -- which the
plaintiff has received from sources other than the
defendant -- i.e., "collateral sources" -- to cover losses
resulting from the injury. (See, e.g., Helfend v.
Southern Cal. Rapid Transit Dist. (1970) 2 Cal.3d 1l.)
Section 3333.1 alters this rule in medical malpractice

cases.28/ Under section 3332.1, subdivision (a), a

medical-malpractice defendant is permitted to introcuce
evidence of such collateral source benefits received by or
payable to the plaintiff; when a defendant chooses to

introduce such evidence, the plaintiff may introduce

20/ Section 3333.1 provides in relevant part: “(a) In
The event the defendant so elects, in an action for
personal injury against a health care provider based upon
professional negligence, he may introduce evidence of any
amount payable as a benefit to the plaintiff as a result
of the personal injury pursuant to the United States
Social Security Act, any state or federal income
disability or worker's compensatin act, any health,
sickness or income-disability insurance, accident
insurance that provides health benefits or income-
disability coverage, and any contract or agreement of any
group, organization, partnership, or corporation to
provide, pay for or reimburse the cost of medical, ,
hospital, dental, or other health care services. Where
the defendant elects to introduce such evidence, the
plaintiff may introduce evidence of any amount which the
plaintiff has paid or contributed to secure his right to
any insurance benefits concerning which the defendant has
introduced evidence. [%] (b) No source of collatersal
benefits introduced pursuant to subdivision (a) shall
recover any amount against the plaintiff nor shall it be
subrogated to the rights of the plaintiff against a
defendant."
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evidence of the amounts he has paid -~ in insurance
premiums, for example -- to secure the benefits. Although
section 3333.1, subdivision (a) -~ as ultimately adopted
-- does not specify how the jury should use such evidence,
tne Legislature apparently assumed that in most cases the
Jury would set plaintiff's damages at a lower level
because of its awareness of plaintiff's "net" collateral

source benefits.gil

21/ As we noted in Barme (37 Cal.3d at p. 179, fn. 5):
"EFarlier drafts of section 3333, 1, subdivision (a) required
the trier of fact to deauct such collateral source benefits
in computing damages, but -- as enacted -- subdivision (a)
simply provides for the admission of evidence of such
benefits, apparently leaving to the trier of fact the
decision as to how such evidence should affect the assessment
of damages.

In this case, it is not clear from the record whether the
parties and the trial court recognized that section 3333.1,
subdivision (a) simply authorizes the reduction of damages on
the basis of collateral source benefits, but does not
specifically mandate such a reduction. As noted earlier (see
p. , fn. 2, ante), after rejecting plaintiff's pretrial
constitutional challenge to this statute, the trial court
indicated that in order to avoid any confusion of the jury
and because the amount of collateral source benefits was not
in dispute, the evidence would not be admitted at trial and
the court would simply reduce the jury award by the amount of
such benefits. Plaintiff did not object to this procedure
and raises no claim with respect to this aspect of the
court's ruling on appeal.

Plaintiff does raise a minor contention, however, which
is somewhat related to this matter. In awarding damages
applwcable to plaintiff's future medical expenses, the trial
court indicated that defendant was to pay the flrst $63,000
of such expenses that were not covered by employer- prov1ded
medical insurance. Plaintiff, pointing out that he may not
be covered by medical 1n<urance in the future, apparently
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In addition, section 3333.1, subdivision (b)
provides that whenever such collateral source evidence is
introduced, the source of those benefits is precluded from
obtaining subrogation either from the plaintiff or from
the medical malpractice defendant. As far as the
malpractice plaintiff is concerned, subdivision (e)
assuresnthat he will suffer no "double déduction" from his
tort recovery as a result of his receipt of ccllateral
source benefits; because the jury that has learned of his
benefits may reduce his tort award by virtue of such
benefits, the Legislature eliminated any right the
collateral scurce may have had to obtain repayment of
those benefits from the plaintiff. As for the malpractice
defendant, subdivision (b) assures that any reduction in

malpractice awards that may result from the jury's

(Fn. 21 continued.)

objects to any reduction of future damages on the basis of
potential future collateral source benefits. Under the
terms of the trial court's judgment, however, defendant's
liability for such damages will be postponed only if
plaintiff does in fact receive such collateral benefits;
thus, it is difficult to see how plaintiff has any cause
to complain about this aspect of the award. Indeed, if
anything, the trial court may have given plaintiff more
than he was entitled to, since it did not reduce the
jury's $63,000 award by the collateral source benefits
plaintiff was likely to receive, but instead impcsed a
continuing liability on defendant to pay up to a total of
$63,000 for any noncovered medical expenses that plaintiff
may incur in the future as a result of the injury.
Defendant has not objected to this portion of the judgment.
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consideration of the plaintiff's collateral source
benefits will inure to its benefit rather than to the
benefit cf the collateral source. |

In ogf recent case of Barme v. Wood, supra, 37
Cal.3d 174, we addressed a constitutional challenge to
section 3333.1, subdivision (b) brought by a "collateral
source" whose subrogation rights against-a malpractice
defendaAt had been eliminated by the statute. In
upholding the section's constitutionality,’we explained
fhat a collateral source has no vested due process right
to subrogation and that section 3333.1, subdivision (b) is
rationally related to the purposes of MICRA since it
reduces the costs imposed on medical malpractice
defendants by shifting some of the costs in the area to
" cther insurers.

This case is not controlled by Barme, because
here plaintiff challenges the validity of subdivision (a),
rather than subdivision (b), and contends that the statute
violates the rights of a malpractice plaintiff, rather
than the rights of a collateral source. Nonetheless,
plaintiff's constitutional challenge is still without
merit.

Again, we begin with the due process objections

to the statute. Although, by its terms, subdivision (a)

’



simply adds a new category of evidence that is admissible
in a medical malpractice action, ve ;ecognize that in
reality the provisicn affects the measure of a plaintiff's
damage award, permitting the jufy to reduce an award on
the basis of collateral source benefits of which -- but
for the statute -- the jury would be unaware. Nonetheless,
as we have already explained in our discussion of section
3333.2;~a plaintiff has no vested property right in a
particular measure of damages. Thus, the fact that the
section may reduce a plaintiff's award does not render the
provision uncenstitutional sc long as the measure is
rationally related to a legitimate state interest.

Because section 33353.1, subdivision (a) is likely
to lead to lower malpractice awards, there can be no
question but that this provision -- like section 3333,2 --
directly relates to MICRA's objective of reducing the
costs incurred by malpractice defendants and their
insurers. And, as we have seen, the Legislature could
reasonably have determined that the reduction of such
costs would serve the public interest by preserving the
availability of medical care throughout the étate and by
helping toc assure that patients who were injured by
medical ma...ractice in the future would have a source of

medical liapility insurance to cover their losses.



Moreover, the Legislature clearly did not act
irrationally in chocsing to modify the collateral source
rule as one means of lowering the costs of malpractice
litigation. In analyzing the collateral source rule more
than a decade ago in Helfend v. Southern Csl. Rapid
Transit District, supra, 2 Cal.3d 1, we acknowledged that
most legal commentators had severely criticized the rule
for affording a plaintiff a "double re¢6Very" for "losses"
he hadwnot in reality sustained,gg/ and we noted tnat
many Jjurisdictions had either restricted or repealed it.
(Id. at pp. 6-7, & fns. 4, 5 & 6.) Although we concluded
in Helfend that a number 6f policy considerations
counseled against judicial abolition of the rule, we in no
way suggested that it was immune from legislative
revision, but, on the contrary, stated that the changes
proposed by legal commentators "if desirable, would be

more effectively accomplished through legislative

reform." (Id. at p. 13.) In the mid-1970s, California

22/ See, e.g., 2 Harper and James, The Law of Torts
(1968 Supp.) section 25.22, at page 52; Fleming, The
Collateral Source Rule and Loss Allocation in Tor~ Law
(1966) 54 Cal.L.Rev. 1478; James, Social Insuranc  and
Tort Liability: The Problem of Alternative RemecC.:2S
(1952) 27 N.Y.U.L.Rev. 537; Schwartz, Ihe Collateral
Source Rule (1961) 41 B.U.L.Rev. 348; West, The Collateral
Source Rule Sans Subrogation: A Plaintiff's Windfall
(1963)16 Okla.L.Rev. 395; Note, Unreason in the Law of
Damages: The Collateral Source Rule (1964) 77 harv.L.Rev.
741,
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was only one of many states to include a modification of the
collateral source rule as a part of its medical malpractice

reform legislation (see Comment, AD Analysis of State

Legislative Responses to the Medical Malpractice Crisis (1975)

Duke L.J. 1417, 1447-1450), and the American Bar Association's
Commission on Medical Professional Liability also recommended
abolition of the rule as cne appropriate response to the
medical“malpractice "erisis." (See Rep. of Com. on Medical
Professional Liability, supra, 102 ABA Ann. Rep. 786,
849-850.) Under the circumstances, we think it is clear that
the provision is rationally related to a legitimate state
interest and does not violate due process.

Plaintiff's equal protection challenge to sectioh
3333,1 is equally without merit. As with all of the MICRA
provisions that we have examined in recent cases, the
Legislature could properly restrict the statute's application
to medical malpractice cases because the provision was intended
to help meet prcblems that had specifically arisen in the
medical malpréctice field.

Accordingly, the trial court did not err in upholding

section 3333.1.22/

23/ The majority of out-of-state cases that have passed on
The issue have upheld the validity of provisions modifying the
collateral source rule in medical malpractice cases. (See,
e.g., Eastin v. Broomfield (1977) 116 Ariz. 576 [570 P.2d 744,
751-753); Rudolph v. Iowa Methodist Medical Ctr. (Iowa 1980)
293 N.W.2d 550, 557-560; Pinillos v. Cedars of Lebanon Hospital
Corp. (Fla. 1981) 403 So.2d 365, 367-368. Contra, Carson v.
Maurer, supra, 424 A.2d 825, 835-836.)
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IX

The judgment is affirmed. Each party shall bear

its own costs on appeal.

KAUS, J.

WE CONCUR:
BROUSSARD, J.

GRODIN, J.
LUCAS, J.
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FEIN v. PERMANENTE MEDICAL GROUP

S.F. 24236

-

DISSENTING OPINIUN BY BIRD, C.J.

With today's decision, a majority of thils court
have upheld, in piecemeal fashion, statutory provisions
that require victims of medical negligence to accept
delayed payment of tneir judgments (American Bank & Trust
Co. v. Community Hospital (1984) 36 Cal.3d 359 [hereafter

American Bank]), that prohibit them from paying the market

"rate for legal representation (Roa v. Lodi Medical Group

(lss5) __ cal.3d ____ ), that deprive them of compensation
for proven noneconomic damages greater than $250,000
(maj. opn., ante, at pp. _ - [typed opn. at pp.
32-47)), and that divest tnem of the benefit of their own
insurance policies (id., at pp. _  -__ [typed opn. at
pp. 47-55]).

While the majority have considered the cumulative

financial effect of these provisions on insurers to

support their conclusion that MICRA mignt have some



desirable impact on insurance rates (see maj. opn., ante,
at p. , fn. _ [typed opn. at p. 26]), they have
insisted upon assessing the human impact of each provision

on injured victims in isoclation. However, it is no longer

possible to ignore the overall pattern of the MICRA
scheme. In order to provide special relief to negligent
healthcare providers and their insurerg; MICRA arbitrarily
singles out a few injured patients to be stripped of
important and well-establisned protections against
negligently inflicteda harm.

Crisis or no crisis, this court is duty-bound to
apply the constitutional guarantee against irrational and
invidious leyislative classifications. Today's majority
opinion represents a sad departure from this court's
pfeviously proud tredition of fulfilling tnhat 1mportant
duty.

By now, the story of MICRA is a familiar one.

(See generally, American Bank, supra, 36 Cal.3d at p. 364.)

Enacted in 1974 amidst a nationwide "medical malpractice
crisis," it includes a number cf provisions that seek to
relieve nealthcare providers 2nd their insurers from some
of the costs of medical malpractice litigation. Victims
of medical negligence - especially those afflicted with
severe injuries -- have been singled out to provide tne

bulk of tnis relief. Tnese plaintiffs have Deen deprived

3N



of the benefit of various general rules that normally
govern personal injury litigation. (See, e.g., Code Civ.
Proc., & 667.7 [exception to general rule requiring
immediate lump sum payment of a judgment]; Bus. & Prof.
Code § 6146 [special restrictions on attorney fees]; Civ.
Code, s 3333.2A[special limit on noneconomic damagesj;i/
) 3333.1 [abrogation of collateral source rulel.)

As political scientist Paul Starr has obDserved,
“la] crisis can pe a truly marvelous mechanism for the
withdrawal or suspension of established rights, and the

‘acquisition and legitimation of new privileges." (Quoted

in Jenxkins & Schweinfurth, California's Medical Injury

Compensation Reform Act: An Equal Protection Challenge

(1979) 52 So.Cal. L.Rev. 829, 935 [nhereafter California's

MICRA.) However, now tnat the medical malpractice

"crisis" is fading into the past, courts around the
country are takinyg a closer look at medical malpractice
legislation. At the time of tnis court's first MICRA
decision, only three courts nad invalidated medical
malpractice legislation on egual protection grounds.

(American Bank, supra, 36 Cal.3d at p. 370, fn., 10.) In

the past year alone, that number has doubled. (See Austin

v. Litvak (Colo. 1984) 682 P.2d 41; Baptist Hosp. of

, 1/ Hencefortn, all statutory references are to
the Civil Code unless otherwise specified.



Southeast Texas v. Baper (Tex.Ct.App. 1984) 672 S.W.2d 296,
Kenyon v. Hammer (Ariz. 1984) 688 P.2d 961.)

Unfortunately, a majority of this court today
decline to join tnhis growing trend. Instead, they
continue to defer to the iLegislature's resolution of the

"crisis," with dire conseguences both for victims of
medical negligence and for well-estabigghed principles of
constitutional law.

The problems of this approach are rapidly
becoming apparent as tne courts begin to confront its
numan conseyguences. Less than one year ago, tnhis court

rejected tne first MICRA challenge, upholding the periodic

payment provision. (See American Bank, supra,

36 Cal.3u 359.) Already, that provision has been severely

limited. 1In American Bank itself, this court mandated

special procedures to offset the provision's worst effects
(ig., at pp. 376, 377, fn. l4) and declined to apply it to
the case at bar. (Id., at p. 378.) Today, in "tne
interests of justice," tnis court approves the trial
court's refusal to apply the provision to all but a small
portion of the present plaintiff's award. (Maj. opn.,
ante, at p. _ [typed opn. at p. 31].)

Wnile the majority have upheld the various
provisions of MICRA out of deference to the Legislature,

it is unlikely that sucn 4d hoc judicial adjustments to



@

the act will ultimately produce a result that is more
respectful of tne Legislature than a clear-cut

constitutional invalidation followed by a legislative

revision of the scheme. The majority's well mean;ng
attempt at '"deference" serves only to perpetuate a
fundamentally unjust statutory scheme.

I.

For the first time, this court is confronted with
avprovision of MICRA that directly pronibits plaintiffs
from recovering compensation for proven injuries. In
contrast to the provisions so far upheld by this court,

there is no pretense that the $250,000 limit on noneconcmic

damages affects only windfalls (compare American Bank,
supra, 36 Cal.3d at p. 369), that it protects plaintiffs’
awards (compare ipid; Roa v. Lodi Medical Group, supra,
___Cal.3d at p. ___ [typed opn. at p. 19]), or that it
discourages nonmeritorious suits (compare id., at p._
(typed opn. at pp. 17-181.) The statute plainly and simply
denies severely injured malpractice victims compensation
for rnegligently inflicted harm.

Also for the first time, the weight of authority
from other jurisdictions supports the constitutionail
challenge. A substantial majority of the courts of the

nation that have addressed the constitutionality of



medical malpractice damage limits have invalidated the

challenged provisions. (See Wright v. Central Du Page
Hospital Association (Ill. 1976) 347 N.E.2d 736, 743;
Carson v. Maurer (N.H. 1980) 424 A.2d 3825, 838 [hsreafter
Carson]; Arneson v. Olson (N.D. l§78) 270 N.W.2d 125, 136;
éaptist Hosp. of Southeast Texas v. Baber, supra, 672
S.w.2d at p. 298; Simon v. St. Elizabézg Medical Center
(Ohio Ct.Comm.Pleas 1976) 355 N.E.2d 903, 906-907 (dictum);
cf. Jones v. State Board of Megicine (Idaho 1976) 555 P.2d
399, 416, cert. den., 431 U.S. 914 [remanding for factual
6etermination on whether a medical malpractice crisis
actually existed]; but see Johnscn v. St. Vincent

Hospital, Inc. (Ind. 1980) 404 N.E.2d 585, 601.)

In Carson, supra, 424 A.2d at page 838, the

New Hampsnire Supreme Court struck down a damage limit
identical to the present one. The court explained that
"(iJt is simply unfair and unreasonable to impose the
burden of supporting the medical care industry solely upon
those persons who are most severely injured and therefore

most in need of compensation.® (Id., at p. 837.)2/

2/ The majority attempt to distinguish Carson
on the ygrounds that the New Hampshire Supreme Court
applied an "intermeciate™ form of egual protection
scrutiny, wnich is not appropriate under the California
Constitutien. (See maj. opn., ante, at p. __, fn.
[typed opn. at p. 41, fn. 19].) However, the Carson
court's conclusion that it was "unreasonable™ to require

(fn. continued)



The majority suggest that, witn the exception of
Carson, the decisions of cther Jjurisdictions are factually
distinguisnaple from the present cése. It 1s argued that
the invalidated statutes were more oppressive than the
present one since tnhey restricted recovery for all types
of injury. (See maj. opn., ante, at'p. ____[typed opn. at
p. 41.) However, in Baptist Hosp. of-Scuthwest Texas v.
Bauef; supra, 672 S5.vW.2d 296, a Texas appellate court
invalidated a $500,000 limit that applied only toc damages
other than medical expenses. Also, in Simon v. St.
Elizabeth Medical Center, supra, 355 N.E.2d 903, an Ohio
appellate court stated in dictum that a $200,000 limit on
"general" damages, similar to the limit on "noneconomic"
gamages involved in the present case, violated the United
States and Ohio Constitutiouns. Tnese provisions were not
.markedly more severe than MICRA's $250,000 limit on
nonecohomic damages.

Moreover, for many plaintiffs the present limit
may pe no less harsh than the $500,000 limit on total
damages struck down by tne Illinois Supreme Court in

Wright v. Central DuPage Hospital Association, supra,

(Fn. 2 continued)

the most severely injured victims of medical negligence to
support the medical care industry is no less relevant
under a lower form of scrutiny. The Carson court found no
rational basis for tne fixed limit.



347 N.E.2d at page 741. Depending on tne relative size of
8 particular plaintiff's econcmic and noneconomic damages,
the present limit mignht produce more or less narsh results
than the Illinois statute. Only the North Dakota and QOhio
statutes imposed substantially more stringent restrictions.
(See Arnesen v. Olson, supra, 270 N.W.2d at p. 135
[$300,000 1imit on total damagesj; Jones v. State Board of
Medicine, supra, 555 P.2d at p. 410 [$150,000 limit on
total damages].)

Tne puragen on medical malpractice victims is no
less real by virtue of the fact that it is "noneconomic®
injury which goes uncompensated. Noneconomic injuries
include not only physical pain and loss of enjoyment, but
also "frignt, nervousness, grief, anxiety, worry,
mortification, shock, humiliation, indignity, embarrass-
.ment, apprenension, terror or ordeal." (Capelouto v.
Kaiser Foundation Hospitals (1972) 7 Cal.3d 889, 892-893.)

For a child who nas been paralyzed frcm the neck
gown, tne only compensation for a lifetime witnout play
comes from noneccnomic camages. Similarly,»a person who
nas been hideously disfigured receives only noneconomic
damayes to ameliorate the resulting humiliation and
embarassment.

Pain and suffering are afflicticns shared by all

human beings, regardless of economic status. For poor



plaintiffs, noneconomic damages can provide the principal
source of compensation for reduced lifespan or loss of
physical capacity. Unlike the attbrney in the present
case, these plaintiffs may be unable to prove substantial
loss of future earnings or other economic damages.

At first blush, $250,000 sounds like a consider-
able sum to allow for noneconomic damages. However, as
amici California Hospital Association and California
Medical Association candidly admit, most large recoveries
come in cases involving permanent damage to infants or to
.young, previously nealthy adults. Spread out over tne
expected lifetime of a young person, $250,000 shrinks to
insignificance. Injurea infants are prohibited from
recovering more than three or four thousand dollars per
year, no matter how excruciating their pain, how truncated
tneir lifespans, or how ygrotesgue their disfigurement.
Even this small figure will gradually decline as inflation
erodes the real value of the allowable compensation.

The majority are able to cite only a single
decision upnolding a limit on medical malpractice

3/

damages .= In Johnson v. St. Vincent Hospital, Inc.,

3/ Tne majority erroneously cite a second
case, Prendergast v. Nelson (Neb. 1977) 256 N.%.2d 657, as
upholding a damaye limit. [In Prendergast a three-justice
plurality of the Nebraska Supreme Court expressed their
view that a $500,uC0 limit on damayes should be upheld.
(fn. continued)




supra, 404 N.E.2d 585, 601, the Indiana Supreme Court
upheld a $500,000 limit on total damages. However, the
Indiana statute did more than restrict malpractice
victims' recoveries. In order to obtain tne benefits of
the 1imit, health care providers were required to
contribute to a state-run compensation fund. (Id., at
p. 6Ul; Ind. Code, tit. 15, art. 9.5, c¢h. 2-1.)

‘ By contrast, the present limit is not linked to
any public benefit. Insurers and health care providers
are free tb retain any savings for private use. Moreover,
tne Legislature had pefore it no evidence that the immense
sacrifices of victims would result in appreciable savings
to the insurance companies. In the years preceding the
enactment of MICRA, an insignificant number of individuals
(at maximum, 14 in a single year) received compensation of
oner $250,000 in noneconomic and economic damages combined.

(See Cal. Auditor General, Tne Medical Malpractice

(Fn. 3 continued)

(Id., at p. 669.) An equal number contended that tne
limit was unconstitutional. (Id., at pp. 675-677 (conc. &
dis. opn. of wWnite, J.), (dis. opn. of McCown, J.), (dis.
opn. of Boslaugh, J.).) The seventh justice expressed no
opinion on the merits of the corstitutional challenge, but
dissented from the result and pointed out that the
plurality opinion did not decide the constitutional
questions. (Ibid. (dis. opn. of Clinton, J.).)

In short, four out of seven justices concluded
elther that tne limit was unconstitutional or that the
question of its constitutionality was not justiciable.

10




Insurance Crisis in California (1975) p. 31 [hereafter

Report of tne Auditor Generall.) Further, it does not

appear that the Legislature had access to any data

specifically relating to noneconomic damages. (Id., at

pp. 30-31; see generally, California's MICRA, supra, at

p. 951.)

As in American Bank and Roa, this court is urged

to apply a heightened level of equal protection scrutiny.
(Cf. Carson v. Maurer, supra, 424 A.2d 825.) However, 1
do not find it necessary to address that issue, since tne
1imit cannot survive any "'serious and genuine judicial
ingquiry into the currespondence between the classification
and the legistative goals.'" (Cuoper v. Bray (1978)
21 Cal.3d 841, 848, gquotinyg Newland v. Bocard of Governors
(1977) 19 Cal.3d 705, 711.)
| Only one legitimate purpose is advanced in
support of tne statute: that of preserving medical
malpractice insurance so that plaintiffs will be able to
collect on the unrestricted portions of their judgments..
(Maj. opn., ante, at p. ___ [typed opn. at p. 36].)
Admittedly, the objective of preserving insurance is
legitimate. And, the Legislature might reasonably have
determined that special relief to medical tortfeasors and

their insurance companies would effectuate that purpose.

(See American Bank, supra, 36 Cal.3d at p. 372.)

11



However, it is not enough that the statute as a
whole might tend to serve the asserted purpose. Each
statutory classification "must pe reasonable, not
arbitrary, and must rest upon some ground of difference
having a fair and substantial relation to the objéct of
the legislation, so that all persons similarly
circumstanced shall be treated alike." (Brown v. Merlo
(1973) 8 Cal.3d 855, 861; see also Cooper v. Bray, supra,
21 Cal.>d at p. 848; Newland v. Board of Governors, supra,
19 Cal.3d at p. 711.)

Tnere is no logically supportable reason why the
most severely injured malpractice victims should be singled
out to pay for special relief to medical tortfeasors and
their insurers. The idea of preserving insurance by
~imposing huge sacrifices on a few victims is logically
perverse. Insurance is a device for spreading risks and
costs among large numbers of people so that no one person
is crushed by misfortune. (See generally, Keeton, Basic
Insurance Law (1960) p. 484.) 1In a strange reversal of
this principle, the statute concentrates the costs of the
worst injuries on a few individuals.

The result is a fundamentally arbitrary classi-
fication. Under the statute, a person who suffers a
severe injury -- for example lcss of limbs or eyesight --

late in life may receive up to $250,000 for tne resulting

12



loss of enjoyment during his or her final years. An infant
.with identical injuries is limited toc the same compensation
for an entire lifetime of blindness or immobility.

Sucnh arbitrary treatment cannot be justified with
reference to the purpose of the statute. Without.
speculating on tne wisdom of the possible alternatives, it
is plain that the Legislature could have provided special
relief to health care providers and insurers without
imposing these crushing burdens on a few arbitrarily
selectedg victims. Most obviously, the burden could have
been spread among all of the statute's beneficiaries --
health care consumers or, more broadly, the taxpayers.
Alternately, the Legislature could have reduced all
noneconomic damage awards in medical malpractice actions

by a pro rata amount. (See California's MICRA, supra,

52 So.Cal. L.Rev. at p. 952.)

Tne majority suggest three rationales for singling
out the most severely injured plaintiffs to bear the
burden. First, it is suggested that "[t]he Legislature
could reasonably have determined that an a;ross-the-board
limit would provide a more stable base on which to
calculate insurance rates." (Maj. opn., ante, at p.

[typed opn. p. 45].) However, the same could be said of
any restriction on recoveries, regardless of the existence

or nature of classifications among tort victims. 1In effect,

13



this rationale ignores tne fact that plaintiff is
challenging a classification among tort victims.

Next, the majority hypotnesize tnat "the
Legislature may have felt that the fixed $250,000 limit
would promote settlements by eliminating ‘tne unknbwn
possibility of phencmenal awards for pain and suffering
that can make litigation worth tne gamble.'"™ (Maj. opn.,
ante, at p. __ [typed opn. at p. 45].) Again, any
restriction on recoveries mignt make plaintiffs less
willing to face the risk of litigation. Like the
"stability" rationale, tnis theory fails to address the
nature of tne classifications among plaintiffs.

Finally, it is sugygested that "the Legislature
simply may nave felit ‘tnat it was fairer to malpractice
plaintiffs in general to reduce only tne Vvery larye
nonecunomic damage‘awards, rather than to diminisn tne
more modest recoveries for pain and suffering and the like
in the great bulk of cases." (Maj. opn, ante, at p. __
[typea opn. at p. 45].) Tne notion that the Legislature
might have concentrateu the burden of medical malpractice
on th2 most severely injured victims out of considerations
of fairness certainly nas the advantage of originality.

While many courts have concluded that fixed
malpractice damage limits are grossly unfair (see cases
cited ante, at p. _ [typed dis. opn. at pp. 455]), hone

has suggested the possipility of fairness as a legitimate

14



casis for such a limit. If "fairness" can justify tne
present limit, it is hard to imagine a statute that could
be invalidated under tne majorityfs version of equal

protection scrutiny.

The majority's acceptance of raticnales so broad
and speculativelthat they could justify virtually any
enactment calls attention to the implications of the MICRA
cases for equal protection doctrine in tnis state. 1In

American Bank, supra, 36 Cal.3d at page 398 (dis. opn. of

Bird, C.J.), I joined a majority of this court in
Tejecting the notion of "intermediate™ equal protection
scrutiny. However, I conditioned that rejection on tnhe
belief -- grounded in the past practice of this court --
that tne alternative was a two-tier system with a
meaningful level of scrutiny under the lower tier. (Id.,
at pp. 398-40l; see also Hawkins v. Superior Court (1978)
22 Cal.3d 584, 607-610 (conc. opn. of Bird, C.J.).)

In particular, I relied on Brown v. Merlo, supra,
8 Cal.3d 855. 1In Brown, this court conducted a serious
and sensitive inquiry into the natu:e and purposes of the
automobilebguest statute. The court der -ded not only
that the enactment might tend to serve socme conceivable
legislative purpose, but also that each classifi-ztion
bear a fair and substantial relationsnhip to a leA;timate

purpose. (Id., at p. 8el.) Tne guest statute failed to



pass this level of scrutiny since tne classification of
all automobile guests pbore an insufficiently precise
relation to the asserted purposes. for example, the

L

classification was neld to be overinclusive with regard to
the purpose of preventing collusive suits. (Id., at
p. 877.) gggig‘was subsequently followed in Cooper v.
Bray, supra, 21 Cal.3d 84l. —

) If applied in the present case, the mode of
analysis used in Brown and Cooper would compel

invalidation of tne $250,000 limit, which is grossly

underinclusive py any standard. Millions of healthcare

consumers stand to gain from whatever savings the limit
produces. Yet, the entire burden of paying for this
benefit is concentrated on a handful of badly injured
victims -- fewer tnan 15 1n tne year MICRA was enacted.

(See Report of the Auditor General, supra, at p. 31.)

Although tne Legislature normally enjoys wide latitude 1in
distributing the purdens of personal injuries, the
singling out of such a minuscule and vulnerable group
violates even the most undemanding standard of
underincluéiveness. |

However, the MICRA majority opinions have made no
attempt to assess the over- or under~-inclusiveness of the

legislative classifications at issue. American Bank,

Barme, and Roa could aryguaply be distinguished from Brown

16




and Cooper on tne ground that the MICRA provisions at issue
did not directly deny malpractice victims compensation for
negligently inflicted narm. However, 1f Brown and Cooper
retain any vitality togay, their analysis must be applied
in tne present case. |

At a pare minimum the court should honestly
confront the existence of Brown and ngber. In my view,
it is remarxable that neither of these decisions --
previously considered to be leading opinions on the
application of equal protection analysis in the personal
injury area -- is capable of being distinguished in any
MICRA majority opinion.

In conclusion, there is no rational basis for
singling out tne most severely injured victimé of medical
negligence to pay for special relief to nealtn care
providers and their insurers. Hence, the $250,000 limit
on noneconomic damages cannot witnstand any meaningful

level of judicial scrutiny.

II.
Plaintiff also challenges section 3333.1, which
deprives medical malpractice victims of the benefits of

the lonystanding collateral source rule.ﬁ/

4/ For the relevant text of section 3233.1,
see the majority opinion, ante, at page [typed opn. at
p. 48, fn. 20].

17



Tne collateral source rule bars the deduction of
collateral compensation, such as insurance benefits, from
a tort victim's damage award. (See Hrnjak v. Graymar,
Inc. (1971) 4 Cal.3d 725, 729; see generally, Schwartz,

The Collateral-Source Rule (1961) 41 B.U. L.Rev. 348,

354.) The effect of the rule is to prevent tortfeasors
and tpeir insurers from reaping tne benefits of collateral
source funds, whicn "are usually created through the
prudence and fofesignt of persons otner fhan the .
tortfeasor, freguently including the injured person
himself." (Gypsum Carrier, Inc. v. Handelsman (9th Cir.
1962) 307 F.2d 525, 534-535.)

As this court nas observed, tne collateral source
rule embodies "the venerable ccncept that a pefson who has
invested years of insurance premiums to assure his medical
care should receive the benefit of his thrift. The
tortfeasor should not garner the benefits of his victim's
providence." (Helfend v. Southern Cal. Rapid Transit
Dist. (1970) 2 Cal.3d 1, 9-10 [hereafter Helfend].) 1In
the present case, the plaintiff collected workers'
compensation, wnicn nhe earned indirectly from his
employment.

It is not disputed that section 3333.1 must be
reviewed under the rational relationsnip test. That test

requires that leyislative classifications bear a raticnal
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relationship to a legitimate state purpose to pass
constitutional muster. (See Brown v. Merlo, supra,
8 Cal.3d at p. 882; Cooper v. Bray, supra, 21 Cal.3d at
p. 848.)

Tne proponents of section 3333.1 have suégested
that it serves two purposes. First, it seeks to eliminate

double reccveries by victims. (See Keene, California's

Medical Malpractice Crisis, in A Legislator's Guide to the

Medical Malpractice Issue (Warren & Mgrritt edits. 1976)
p. 31.) However, there is no apparent reason why
'legislation enacted for this purpose should be limited to
medical malpractice victims. (See Graley v, Satayatham
(Ohio Ct. Coimon Pleas 1978) 343 N.E.2d 832, 836-838.)
Moreover, as this court has recognizéd, the
cullateral source rule "does not actually render 'double

recovery' for the plaintiff." (Helfend, supra, 2 Cal.3d

at p. 12.) Tort victims are not fully compensated for
their injuries by their judgments alone. The jury is
directed to award damages only in the amount of the
plaintiff's injuries. Yet, plaintiffs must pay attorney
fees and costs out of their recoveries. Generally, fczes
anq costs account for a substantial proportion of the
recovery in medical malpractice actions. (See U.S. Dept.
of Health, Ed. & Welf., Rep. of Sect.'s Com. on Medical

Malpractice (1973) p. 3Z2.)
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The collateral source tule enables the plaintiff
to recover some of these costs from collateral sources.
Hence . the rule "will not usually give him a 'double
recovsoy,' but partially provides a somewhat closer
approximation to full compensation for his injuries.”

(Heifenu, supra, 2 Cal.3d at p. 13.) Section 3333.1 will

prevent many tort victims from ootaining this relatively
full compensation simply because they were injured Dy a
doctor instead of some nonmedical tortfeasor.

Furthermore, while supposedly eliminating
victims' "windfalls," section 3333..L provides a windfall
to negligent tortfeasors, Under section 3333.1, negligent
nealthcare providers obtain a special exemption from the
general rule tnat neyligent torteasors must fuily
compensate their victims. "No reason in law, equity or
good conscience can pe advanced why a wrongdoer should
benefit from part payment from a collateral source. . . .
If there must be a windfall certainly it is more just that
the injured person shall profit therefrom, rather than the
wrongdoer . . . ." (Grayson v. Williams (10th Cir. 1958)

256 F.2d 61, 65; see also Helfend, supra, 2 Cal.3d at p. 10.)

The second purpose advanced toc justify
section 3333.1 is that of recuciny the cost of medical
malpractice insurance, the overall goal of MICRA. (See

Stats. 1975, Second Ex. Sess. 1975-1976, ch. 2, § 12.5,
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p. 4007.) It is aryued tnat tne Legislature rationally
singled out medical malpractice actions in order to
alleviate a "crisis" in medical malpractice insurance
rates.

However, tne relationship between section 3333.1
and tne reduction of malpractice insurance premiums is
entirely speculative. There is no reguirement that
pnysiéians' insurers pass on their savings in the form of
lowered premiums. Hence, insurance companies may simply
retain their windfall for private purposes. Further,
section 3333.1 operates only as a rule bf evidence.
Juries may choose not to offset collateral compensation.
Hence, "a uegree of arpitrariness may frustrate tne
relationship petween this provision and attainment of

MICRA's goal." (California's MICRA, supra, 52 So.Cal.

L.Rev. at p. 949.)

Tne courts of otner jurisdictions have had
occasion to adaress the constitutionality of similar
provisions. In Arneson v. Olson, supra, 270 N.W.2d 125,
137, the North Dakota Supreme Court unanimously invalidated
a statute tnat effectively abolished the cbllateral source
rule in meoical malpractice cases. The court found that
tnere was no "'close correspondence between [the] statutory
classification and [the] legislative goals'" (Id., at

pp. 133, 137), and noted tnhat the provision gave the -
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tortfeasor "the benefit of insurance privately purchased
by or for the tort victim . . . ." (Id., at p. 128.)

Similarly, in Carson v. Maurer, supra, 424 A.zd
at pages 835-836, the New Hampsnire Supreme Court
unanimously ove;turned a kindred provision, reasoning tnat
it "aroitrarily and unreascnably discriminate{d] in favor
of tng class of healtnh care prov;’Lders.r"'x And, in Graley v.
Satayatham, supra, 343 N.E.2d at page 836, the court
struck down a requirgment tnhat collateral penefits pe
listed in medical malpractice complaints, reasoning that
it unconstitutionally discriminated against medical
malpractice victims.

Some jurisdictions have upnheld similar provisions.
(See Eastin v. Broomfield (Ariz. 1977) 570 P.2d 744,
751-753; Pinillos v. Cedars of Lebanon Hospital Corp.
(Fla. 1981) 403 So.2d 365, 367-368; Rudolph v. Iowa
Methodist Medical Center (Iowa 1980) 293 N.W.2d 550,
552.560.) Two of these decisions were made by sharply

divided courts. (See Pinilles, supra, 403 $S0.2d at

pp. 369-371 (dis. opn. of Sundberg,AC.J.); Rudolph, supra,

293 N.W.Zd at pp. 56l-568 (dis. opn. of Reynoldson, C.J.).)
Moreover, tne decisions reflect a hignly deferential
approacn that is not consistent with the California

courts' rigorous application of the rational relationship

test to classifications affecting tort victims. (See,
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e.g., Brown v. Merlo, supra, 8 Cal.3d 855; Cooper v. Bray,
supra, 21 Cal.3d 84l1; Monroe v. Monroce (1979)
90 Cal.App.3d 388; Ayer v. Boyle (1974) 37 Cal.App.3d 822.)

In conclusion, section 3333.1 permits negligent
healthcare providers and their insurers to reap the
‘benefits of their victims' foresight in obtaining
insurance. Tnis departure from the géﬁéral rule
prohipbiting the deductiocn of collateral source benefits
from a judgment is not raticnally relatea to any
legitimate state purpose. Hence, section 3333.1 should be
declared unconstitutional.

BIRD, C.J.

I CONCUR:

W0ODS, JPT*

¥Assigned by the Chairpersc:. of the Judicial Council.
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FEIN v. PERMANENTE MEDICAL GROUP

S.F. 24336

DISSENTING OPINION BY MOSK, J.

I dissent.

The well-reasoned dissent of the Chief Justice
reaches a conclusion consistent with the duty of a democratic
society to protect malpfactice victims and to refrain from
creating specially favored economic insulation for those who
commit malpractice.

I part company with the Chief Justice only in regard
to the equal protection test employed. The case before us is
a paradigm demonstrating the impracticality of either the
strict scrutiny or the rational relationship test. My col-
ieagues persist in denying the existence of an intermediate
test, and cling to the inflexible two-tier rule with a
tenacity that suggests it originated with the Delphic oracle.
Yet an intermediate test of equal protection has received
frequent approval from many renutable sources. (See the
numerous authorities cited in my separate opinion in Hawkins
v. Superior Court (1978) 22 Cal.3d 584, 595-603.)

Now an intermediate test has been adopted by the

Supreme Court of New Hampshire in one of the most persuasive



e e e e e

opinions in the country invalidating legislative provisions
comparable to MICRA in California. 1In Carson v. Maurer (N.H.
1980) 424 A.2d 825, 831, the court held that in determining
the validity of MICRA-type legislation, ''the test is whether
the challenged classifications are reasonable and have a fair
and substantial relation to the object of the legiélation.
[Citations.] Whether the malpractice statute can be justified
as a reasonable measure in furtherance of the public interest
depends upon whether the restriction of private rights scught
to be imposed is not so serious that it outweighs the
benefits sought to be conferred upon the general public."

The Supreme Court of New Hampshire concluded that
the act '"arbitrarily and unreasonably discriminates in favor
of the class of health care providers. Although the statute
may promote the legislative objective of containing health
care costs, the potential cost to the general public and the
actual cost to many medical malpractice plaintiffs is simply
too high." (Id. at p. 836.)

Once again we have an opportunity to employ a test
carefully crafted to avoid the rigid extremes of the ana-

chronistic two-tier test of equal protection. As I wrote in

Hawkins, supra, 22 Cal.3d at page 595, ''the ultimate accept-

ance of an intermediate test is foreordained in Supreme Court
opinions: the question is not whether, but when, the third

test will become standard. I regret that our court has failed



to forthrightly assume leadership among the states on

importent question of constitutional law."

MOSK, J.

this
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TESTIMONY OF THE KANSAS HOSPITAL ASSOCIATION
BEFORE THE HOUSE JUDICIARY COMMITTEE
MARCH 26, 1985

THANK You, 11R. CHAIRMAN AND MEMBERS OF THE COMMITTEE. [ AM
S1STER ELIZABETH STOVER, ADMINISTRATOR OF ST, JoSEPH'S HOSPITAL IN
ConcORDIA, KANSAS. I AM APPEARING TODAY ON BEHALF OF THE KANSAS
HosP1TAL ASSOCIATION, AN ORGANIZATION REPRESENTING 105 HOSPITALS IN
THE STATE OF KANSAS. THIS PAST YEAR I SERVED AS CHAIRWOMAN OF THE
BoAarRD OF THE KaNsAs HosPITAL ASSOCIATION.

THE KansAs HospITAL ASSOCIATION STRONGLY SUPPORTS THE PROVISIONS
OoF SuBSTITUTE FOR SENATE BirL 110, WE FEEL IT IS AN EFFECTIVE MEANS
OF BRINGING MUCH NEEDED REFORMS TO OUR PRESENT SYSTEM.

IN COLD FACTS AND FIGURES, THE EFFECT OF THE CURRENT MALPRACTICE
PROBLEM ON HOSPITALS CLOSELY PARALLELS THE SITUATION OF PHYSICIANS,
FOR EXAMPLE, THE FREQUENCY OF MALPRACTICE CLAIMS AGAINST HOSPITALS
HAS STEADILY INCREASED. THE ST, PauL COMPANIES, WHICH INSURE 1550
HOSPITALS IN 46 STATES, ADVISE THAT SINCE 1979, THE NUMBER OF HOSPITAL
CLAIMS REPORTED ON A CALENDAR YEAR BASIS INCREASED 76 PERCENT, THIS,
OF COURSE, HAS LED TO INCREASES IN LIABILITY INSURANCE PREMIUMS FOR
HOSPITALS, KANSAS HOSPITALS HAVE SEEN AN AVERAGE OF AN 80U PERCENT
INCREASE IN PREMIUMS FOR PRIMARY COVERAGE OVER THE LAST YEAR, ALONG
WITH A CORRESPONDING INCREASE IN THE HEALTH CARE STABILIZATION FUND
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"SURCHARGE. THE COST OF EXCESS INSURANCE FOR HOSPITALS IN THE STATE
HAS ALSO JUMPED DRASTICALLY, IT IS NOW ESTIMATED THAT IF NOTHING IS
DONE TO CURB THE PRESENT MALPRACTICE SITUATION, KANSAS HOSPITALS CAN
ANTICIPATE A 200 - 300 PERCENT INCREASE IN THE COST OF INSURANCE BY
THE END OF 1985,

DESPITE THESE DIRECT c0STS, KANSAS HOSPITALS ARE MORE CONCERNED
THAT THE CURRENT MALPRACTICE SITUATION IS THREATENING PATIENT ACCESS
TO AFFORDABLE AND EFFECTIVE HEALTH CARE. FOR EXAMPLE, HEALTH CARE
CONSUMERS ARE ALREADY PICKING UP THE TAB FOR THE COSTS OF "DEFENSIVE
MEDICINE,” THE ALTERATION OF MEDICAL PRACTICE PATTERNS TO REDUCE THE
THREAT OF LAWSUITS BROUGHT BY PATIENTS. ONE ESTIMATE IS THAT BETWEEN
25 PERCENT AND 40 PERCENT OF MEDICAL CHARGES IN CERTAIN SITUATIONS,
SUCH AS THE MANAGEMENT OF HIGH-RISK PREGNANCIES AND DELIVERIES, ARE
ASCRIBABLE TO THE PRACTICE OF DEFENSIVE MEDICINE. THE AMERICAN MEDICAL
ASSOCIATION ESTIMATES DEFENSIVE MEDICINE ADDS $15.1 BILLION ANNUALLY
TO THE NATION'S HEALTH CARE BILLS,

THE PRACTICE OF DEFENSIVE MEDICINE ALSO THREATENS CONTINUED ACCESS
TO HEALTH CARE FOR SOME, A 1982 sTubY BY THE AMERICAN COLLEGE OF
OBSTETRICIANS AND GYNECOLOGISTS SHOWED THAT ABOUT 1/3 OF THE OBSTETRI-
CIANS IN THE NATION CUT BACK ON HIGH-RISK DELIVERIES AND ABOUT 10 PERCENT
LEFT THE FIELD ALTOGETHER. OTHERS HAVE TAKEN EARLY RETIREMENT. THIS
1S NOT SURPRISING WHEN FIGURES SHOW THAT 60 PERCENT OF THE OBSTETRICI-
IANS IN THE UNITED STATES HAVE BEEN SUED AT LEAST ONCE,

BESIDES THESE PROBLEMS, SOME KANSAS COMMUNITIES FACE THE ADDITIONAL
DIFFICULTY OF COMPETING FOR DOCTORS WITH NEBRASKA, WHICH HAS A $1
MILLION CAP ON AWARDS. SOME PHYSICIANS IN THE NORTHERN PORTION OF THE
STATE HAVE EXPRESSED THE CONCERN THAT THE COST OF MALPRACTICE PREMIUMS
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IN KANSAS 1S DRIVING THEM ACROSS THE BORDER TO NEBRASKA, WHERE THE
COST IS SIGNIFICANTLY LOWER.

WHEN A COMMUNITY LOSES A PHYSICIAN OR PHYSICIAN SERVICES, NO
MATTER WHAT THE REASON, ACCESS TO CARE IS REDUCED, IN RURAL KANSAS,
WHERE MANY OF OUR SMALL HOSPITALS ARE STRUGGLING TO SURVIVE, ACCESS
IS ALREADY LIMITED. IF THESE HOSPITALS ARE TO REMAIN A VIABLE SOURCE
OF HEALTH CARE, THEY MUST BE ABLE TO ATTRACT AND KEEP PHYSICIANS AND
SERVICES WITHOUT FEAR OF LOSING THEM TO THE MEDICAL MALPRACTICE CRISIS,

ULTIMATELY, SOCIETY PAYS FOR THE MALPRACTICE CRISIS, WHETHER IN
TERMS OF DEFENSIVE MEDICINE, LIABILITY INSURANCE PREMIUMS OR REDUCED
ACCESS TO HEALTH CARE. ALTHOUGH IT DOES NOT CONTAIN ALL THE PROVISIONS
IN THE ORIGINAL PROPOSAL, SUBSTITUTE FOR SENATE BirLL 110 IS A REASONABLE
EFFORT TO REDUCE THESE COSTS. IT HELPS TO CREATE A CLIMATE WHICH WILL
ENCOURAGE, INSTEAD OF DISCOURAGE, PHYSICIANS TO PRACTICE IN RURAL AREAS
OF OUR STATE.

THE KansAs HosPITAL ASSOCIATION URGES THAT THIS BILL BE RECOMMENDED
FAVORABLY FOR PASSAGE,



Ransas Association of Qstenpathic Mepicine

TESTIMONY OF THE KANSAS ASSOCIATION OF OSTEOPATHIC MEDICINE
ON SUBSTITUTE FOR S.B. 110

Mr. Chairman and Members of the Committee:

My name is Dr. James Rider, and I am an osteonathic physician practicing in
Valley Falls, Kansas. In addition to practicing in rural Kansas, I also serve
as Legislative Committee Chairman of the Kansas Association of Osteonathic Medicine.
On behalf of the practicing osteopathic physicians in Kansas, I urge your serious
consideration and support for Substitute for Senate Bi11 110.

We supnorted all the provisions of the original Senate Bill 110. Though it
has been considerably stripped down, we still stronqly support passage of the
bill as a starting place. We also urge that the other proposals of the original
bill he considered in the interim.

It is unfortunate that this issue has been viewed as Phvsicians vs. Attorneys.
While lawyers and doctors are the main plavers in the issue of this bill, a far
more overriding concern is the impact upon the health-consuming public of inaction,
regarding the very real problem of rapidly spiraling malpractice insurance rates.

It is our understanding that those rates are scheduled to take another dramatic
Jeap upward this year. This makes the action by this Legislature even more
important, and we think the provisions of this bill are a agood start.

As you know, the osteopathic profession in Kansas consists largely of physicians
in general, ar family practice. Though we have specialists in nractice, about
ninety percent of our physicians are in general practice--many in rural areas
and small towns. Though the dollar figure of premiums paid by these general
practitioners may not be as dramatic as those of specialists (as a percentage of
gross), they paint a serious picture. And, in rural areas and small towns, thev
post a special set of problems. I personally know, from talking with manv of my
D.0. colleaques, that many have made changes in their practice, or are planning
to doso ir short of malpractice premium relief.

About two months ago, the Kansas Osteopathic Association conducted a written
survey of its membership. The resoonse rate was about seventy-eight percent, and
included among responses were the following:

*xx  APPROXIMATELY 25% OF RESPONDING D.0.S ARE CONSIDERING EARLIER RETIRE-
MENT THAN PLANNED, BECAUSE OF MALPRACTICE PREMIUM COSTS.

*x%  APPROXIMATELY 20% OF RESPONDING D.0.S HAVE CONSIDERED LEAVING KANSAS
TO SEEK A LOCATION WITH LOWER MALPRACTICE PREMIUMS.

+xx  APPROXIMATELY 35% OF RESPONDING D.0.S HAVE MADE A MAJOR CHANGE IN THEIR
PRACTICE, BECAUSE OF MALPRACTICE PREMIUMS. THE MOST FREQUENT CHANGES
ARE CEASING ALL, OR PART, OF THEIR OBSTETRICAL PRACTICE AND CEASING TO
CONDUCT MINOR SURGERY (SO AS TO DROP DOWN INTO A NON-SURGICAL RATE
CLASSIFICATION).

«%x%  APPROXIMATELY 44% ARE CONSIDERING A MAJOR CHANGE IN THEIR PRACTICE, DUE
TO MALPRACTICE PREMIUMS. AGAIN, MOST FREQUENTLY MENTIONED ARE THOSE It

OBSTETRICS. /7
Alraca



We, the physicians, do not want to make these changes. And, probably some
will not carry through with them. But, enough of them alreadv have that we know
the malpractice rates have probably more to do with practice changes than any
single phenomenon of recent times, particularly in rural areas and small towns
in Kansas.

In northwest Kansas, for example, one of our physicians ceased doing any
cesarean sections. For him to continue would have required a premium increase
greater than the amount of income generated for the few such surgeries he did
each year. That physician is considering ceasing obstetrics all toaether.

QND THIS IS REPEATED IN NUMEROUS COMMUNITIES IN RURAL KANSAS THROUGHOUT THE
STATE.

Physicians want to practice medicine! The overwhelming majority of them
practice with great care, and we are in concurrance with those policing efforts
that insure that this remains the case. But, due to a combination of circumstances
over which the physician has 1ittle control, we now face nremiums that have
and will continue to affect how much practice and what kind of medical care

services we deliver.

In my four years of practice, my malpractice premiums have increased two
hundred and seventy percent. I assure you that none of my fees have increased
anywhere near that much! I practice in Valley Falls, and in some rural
hospitals. They are in trouble and their problems are compounded by my own
costs in staving in the business of beina a physician. Malpractice costs are
now my most serious broblem.

Whatever you hear in testimony on this bi11, it is important that vou and
the legal profession understand that bad results do not alwavs suggest poor
physician performance.

What we seek is reasonable relief that is fair for all parties concerned.
We do not think the present system is fair to physicians. And from the cost
perspective, if physicians are to continue to practice, sooner or later those
costs must be allocated, and we all know that the ultimate settling will be
on the patients---thus, becomina a part of the statistic of spiraling health
care costs. This is why we urge you to act in this session. Given a vear of
continuing trends, I fear for physician services in rural Kansas.

In conclusion, Mr. Chairman, I want to state that the Insurance Commissioner's
Committee examining malpractice is an important step, but not a reason to delay
legislative action. For all osteonathic physicians in Kansas, we urge you to
act now, and enact into law the provisions of this Substitute Bill, as well as
call for further consideration of remedial relief in the interim.

Thank you for this opportunity to apoear before you today, and I will be
pleased to respond to any questions you may have.



MEMORANDUM
TO: House Judiciary Committee

FROM: William W. Sneed
Legislative Counsel
Kanasas Association of Defense Counsel

RE: Senate Bill No. 110
DATE : March 25, 1985

As Legislative Counsel for the Kansas Association of Defense
Counsel, a group of Kansas lawyers specializing in the defense

of civil cases, please accept this memorandum regarding Senate

Bill No. 110 which is now in front of the House Judiciary Committee.
The KADC's position is that the concepts which are enumerated

in Senate Bill No. 110 are ones which we are in favor of and as
such we believe such legislation deserves your utmost attention.

As the committee is aware our association requested and you granted
introduction of House Bill No. 2457 which is a proposal concerning
punitive damages and providing certain procedural safeguards in

all civil matters. Further, the KADC supports constructive changes
to collateral source rules and to that end we introduced House Bill
No. 2458 regarding the admissibility of remarriage to mitigate
damages. Thus, our association conceptually agrees with those
points being brought out in Senate Bill No. 110.

We are aware that the legislature is currently involved in a
situation where an alarming number of significant punitive damages
verdicts occurring throughout the state of Kansas. Some interest
groups are suggesting the abolishment of punitive damages. They
point out that there is a growing number of legal scholars in this
country who gquestion the wisdom of punitive damages in civil
negligence cases and suggest that the assessment of punishment
should be relegated to the area of criminal law.

On the otherhand, there are equal numbers of legal authorities

who subscribe to the view that punitive damages still serve a
legitimate public purpose in protecting the public from misconduct
that is characterized as wanton, reckless, malicious and indifferent.

However, if one subscribes to the view that punitive damages are
necessary in civil suits and that such damages act as a deterrent
against reckless and indifferent conduct, the guestion remains

as to why a particular plaintiff who has been fully compensated
for his or her injuries by an actual damage verdict should have
the windfall of a punitive damage verdict.
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To that end KADC sponsored House Bill No. 2457 in an attempt

to reform punitive damages. Although Senate Bill No. 110 is

not precisely on point with our association's bill, we do believe
that the concepts being debated in Senate Bill No. 110 are
equivelent to those issues which we brought up in House Bill No.
2457.

The KADC believes that there should be a balance between awarding
damages to a Kansan who has been wrongfully damaged and those

of the defendants whose very existence depends upon its ability

to do their work in such an atmosphere which will promote

economic growth in our state. The KADC beleives that the legislature
should take -affirmative action to retain the concept of punitive
damages as a protection against the public but also provide safe-
guards that are needed in today's society.

Respectfully submitted,

William W. Sneed
Legislative Counsel, KADC
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TESTIMONY BEFORE THE HOUSE
COMMITTEE ON JUDICIARY
RE: Substitute for SENATE BILL NO. 110

March 26, 1985

Mr. Chairman, members of the committee, the Kansas Chiropractic Association appreciates
the opportunity to comment on substitute for Senate Bill 110. My name is Sherman A. Parks,Jr.
I serve as the executive director of the Kansas Chiropractic Association, representing
approximately 86% of the doctors of chiropractic in Kansas. I submit testimony before

this committee in support of substitute for Senate Bill 110.

Malpractice insurance in Kansas has been skyrocke;ing in recent years and is effecting all
branches of the healing arts. The Kansas Chiropractic Association (KCA) feels it is time
to re-examine our present Kansas malpractice laws. If no action is taken on malpractice
insurance increases, then regular health care as we know it today will become something
most people can't afford in a few years from now. It is not the intent of the KCA to make
it harder to bring or win a legitimate suit or not to get doctors "off the hook'" when they
are negligent, but to reduce costs while preserving the rights of injured patients to have

their day in court.

Public policy, as expressed by many of the.Kansas statutes, fully recognizes the doctor of
chiropractic as an integral part of the health care delivery system in Kansas. 1In the
Kansas Healing Arts Act, K.S.A. 65—2801, the doctor of chiropractic is speéifically listed
as a member of the healing arts. Since the Kansas Legislature has granted us this status,
the Kansas doctor of chiropractic and the KCA have done a lot to reduce the incidence of

malpractice in our state. PR et No
House Judiciary
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In 1976, we supported successful legislation requiring doctors of chiropractic to carry

malpractice insurance and to participate in the Kansas Health Stablization Fund so that

Kansas patients can't be left out in the cold. This legislation made the State of Kansas

the only state in the United States to have statutory mandated malpractice insurance for

doctors of chiropractic. Many doctors of chiropractic in other states do carry malpractice
insurance, however, not all doctors do. Kansas citizens have the ''peace of mind" that
before a Kansas doctor of chiropractic is granted a license to practice in Kansas, they

have met the statutory malpractice insurance requirement. Since 1976, there have been

less than twenty successful malpractice suits in Kansas, against Kansas D.C.s. There

has only been one judgement large enough to have the Kansas Health Stablization Fund assist
in the payment of the judgement. Considering the millions of patients the Kansas doctor

of chiropractic has seen, this is an excellent "track record" and a tribute to the high

standards the Kansas doctor of chiropradtic has.

When Kansas became one of the first states to require all doctors of the healing arts to

participate in continuing education every year, Kansas became the first state in the United
States to mandate continuing education for doctors of chiropractic. Since that legislation
was introduced in Kansas, a few other states have required D.C.s to ﬁéve continuing :
education. However, Kansas has the highest standards of continuing edqcation for D.C.s

in the United States. The Kansas doctor of chiropractic is required, like the other
branches of the healing arts in Kansas, to have fifty (50)~hours each and every year.

The few othgr states that require continuing education for D.C.s require only twelve (12)

hours or less. T feel this is a factor in the very small number of successful malpractice

suits in Kansas against doctors of chiropractic.

We have supported legislation which has established a process in which a doctor's claims

history is reviewed by fellow physicians working for our atient's compensation fund.
‘ P g P P
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We have supported legislation which beefed up the disciplinary system of the State Board

of Healing Arts, and increased its legal staff - whose only job is investigating doctors.

The reason why Kansas doctors Qf chiropractic and the KCA have supported these pieces of
legislation is because we feel the Kansas doctors of chiropractic are the best in the United
States and the few negligent ones make it tougher - and more expensive -Afbf the rest

of us. KCA and the Kansas Legislature have done alot in the past to reduce.the chanceé

of malpractice, now is the time to do something more.

Skyrockéting malpractice insurance has had a great impact on rural Kansas. We have few
enough rural doctors of chiropractic as it is. Unless something is done soon, the number

of rural Kansas doctors of chiropractic can only become worse. When a rural doctor considers
early retirement or thinks about leaving the state of Kansas because he or she can't afford

the premiums, surcharges, or the risk of a suit, something has to be done quickly.

KCA felt that the original SB 110 should have been passed as drafted. However, we feel
Substitute for SB 110 is still the vehicle to slow down the rising malpractice insurance

problem.

We appreciate the status the Kansas Legislature has granted us, - the highest standards
for doctors of chiropractic in the United States - however, unless the legislature
takes some action now on the rising cost of malpractice insurance, thousands of Kansas

citizens may be deprived continued chiropractic availability.

KCA supports substiture SB 110 and ask that the committee pass substitute SB 110.

Thank you for your consideration of our comments.




THE KANSAS PHARMACISTS ASSOCIATION
1308 WEST 10TH

PHONE (913) 232-0439
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KENNETH W, SCHAFERMEYER, M.S., CAE

PHARMACIST STATEMENT TO HOUSE JUDICIARY COMMITTEE

EXECUTIVE DIRECTOR

MARCH 26, 1985

SUBJECT: SENATE BILL 110 REGARDING MODERATION OF MALPRACTICE

INSURANCE RATES

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

MY NAME IS KEN SCHAFERMEYER AND I'AM EXECUTIVE DIRECTOR OF
THE KANSAS PHARMACISTS ASSOCIATION - AN ORGANIZATION REPRESENTING
APPROXIMATELY 1,000 PRACTICING PHARMACISTS IN THE STATE OF KANSAS.

I APPRECIATE THE OPPORTUNITY TO ADDRESS YOU IN SUPPORT OF SENATE
BILL 110 WHICH WILL HELP MODERATE MALPRACTICE INSURANCE RATES.

SOME OPPONENTS OF THIS BILL HAVE REFERRED TO IT AS A "FINANCIAL
RELIEF MEASURE FOR THE RICH DOCTORS." THIS, OF COURSE, IS A DISTORTION
OF THE ISSUE.

AS YOU KNOW, ALL PRACTICING PHARMACISTS MUST PURCHASE MALPRACTICE
INSURANCE. MANY MEMBERS OF OUR ASSOCIATION ARE EMPLOYEES AND THEIR
SALARIES GENERALLY START IN THE MID AND HIGH 20's. MOST EMPLOYEE
PHARMACISTS PAY FOR THEIR OWN MALPRACTICE INSURANCE AND THESE COSTS
CANNOT BE RECOVERED BY PASSING THEM ON TO THE PUBLIC.

WHILE PHARMACISTS' MALPRACTICE INSURANCE WOULD NOT SEEM TO
BE VERY EXPENSIVE IN COMPARISON TO PHYSICIANS, THESE INSURANCE RATES
HAVE DOUBLED IN THE LAST YEAR OR TWO AND WILL INCREASE AGAIN. 1IN
TWO YEARS KANSAS HAS GONE FROM THE LOWEST PHARMAéIST MALPRACTICE
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INSURANCE RATE IN THE COUNTRY TO ONE OF THE HIGHEST. NATURALLY,
PHARMACISTS ARE CONCERNED ABOUT THIS TREND. THIS RATE INCREASE
HAS OCCURRED DESPITE THE FACT THAT THE HEALTH CARE STABILIZATION
FUND HAS NOT YET MADE ANY AWARDS FOR PHARMACISTS' MALPRACTICE.

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, WE STRONGLY SUPPORT
THE POSITIONS OF THE KANSAS MEDICAL SOCIETY, THE KANSAS ASSOCIATION
OF OSTEOPATHIC MEDICINE AND THE KANSAS HOSPITAL ASSOCIATION. THE
MEDICAL MALPRACTICE SITUATION IS NOT A MATTER OF CONCERN ONLY TO
PHYSICIANS BUT TO ALL HEALTH PROFESSIONALS AND THE PUBLIC IN GENERAL.

WE URGE YOUR SUPPORT. THANK YOU.



SEDGWICK COUNTY HEALTH CARE COST CONTAINMENT ROUNDTABLE
Representing the following businesses and organizations in health
care matters:
Wichita Manufacturers and Businesses Sedgwick County Medical Society

Wichita Labor Unions Wichita Hospitals
Health Insurance Companies

STATEMENT BEFORE THE
HOUSE JUDICIARY COMMITTEE
MARCH 26, 1985

Mr. Chairman, members of the committee, my name is Don Snyder, Chairman of the
Sedgwick County Health Care Cost Containment Roundtable.  The Roundtable was
formed in 1979 as a collective effort to addréss the community's problem of
escalating health care costs, involving representatives from labor unions,
businesses, medical society and health insurance companies. Recently,
representatives from area hospitals and a Health Maintenance Organization were
added.  Sample participants include Beech, Boeing, Cessna, Coleman, Kansas Gas
and Electric Company, Eby Construction Company, International Association of
Machinists and Aerospace Workers, and the Federation of Teachers. Smaller
businesses are represented through the Wichita Industrial Relations Council.
The Roundtable has been effective in promoting health care cost éontainment
through the cooperative efforts of health professionals, business leaders,

union officials and insurance companies.

I appreciate the opportunity today to express our support for most of the
provisions of Senate Bill 110. The high cost of medical malpractice insurance
must be brought under control. However, any attempt to bring control must
reasonably protect the rights of the injured party when negligence has
occurred. To do so requires that the problem of skyrocketing malpractice costs

be studied as a-whole since many diverse parties and interests are involved.
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Senate Bill 110 is only a partial step. Additional legislation must be
developed and passed by the legislature. We believe that with appropriate
legislation, the net compensation paid to negligently injured parties can be

increased while at the same time stabilizing the amount of gross premiums paid.

The Sedgwick County Health Care Cost Containment Roundtable supports Senate

Bill 110 but suggest the following modifications:
°® Punitive Damages.

Actions which produce exemplary or punitive damages must be defined and
specified. Also, 1in the situation of a group practice, who is liable
for punitive damages, the individual or the group? Does the 25%
limitation apply to the group's gross income or just the gross income

of the negligent physician?

° C(Collateral 'Sources of Income.

Since sources of other income are often used by the injured party to
pay their exorbitant legal fees, it is not fair to reduce the award
when such sources exist, especially when the injured party has
purchased with their own money a right to the benefit without regard to
the malpractice event. If attorney fees were admitted in the trial and
the 1injured party compensated for such, then consideration of other
income would be more fair but still difficult to justify in all

circumstances. Life insurance proceeds and inheritances are sometimes



purposely intended to increase the beneficiary's status of wealth

rather than merely compensate for the loss of income.

Refunding the amount of premium paid as suggested in Section 2(b) is
not fair. When a person purchases insurance, he or she purchases
coverage for unknown potential losses. Who knows what the purchaser

sacrificed in order to afford the needed coverage.
° Pain and Suffering Limit.

The amount stated in the current bill is excessive and further

consideration should be given to a lower limit.

Without regard to Senate Bill 110, legislation regarding the following issues

needs to be enacted:
° Scheduled Limit on Attorney Fees.

Exorbitant attorney fees must be dramatically reduced so that the
injured party will receive a larger proportion of the compensation.

This is only fair if limits on the awards are established.

° Reasonable limit on awards must be set without compromising the injured
party's ability to receive needed medical care. If ultimate medical
expenses exceed the maximum limit, excess medical expenses could then

be directly reimbursed from the health care stabilization fund.

° Because Medicine 1is not perfect and because treating illnesses and



injuries “involve risk, this fact must be statutorily protected.
Physicians who competently provide care according to accepted standards
of care while competently programming and documenting such care must be

protected from malpractice liability.

° Physicians should be permitted to obtain "humanistic" informed consents
since faith in the healing process is sometimes just as beneficial as

the treatment.

° Insurance companies must maintain a well-docusmented file demonstrating
that each claim has been investigated in a competent and timely
fashion. If negligence exists, immediate settlement discussions should

be required and documented.

We urge the adoption of Senate Bill 110 and offer our assistance in the
development of any future legislation dealing with medical malpractice. Thank

you.





