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MINUTES OF THE ___House COMMITTEE ON __Judiciary
The meeting was called to order by Representative Joe Knopp at
Chairperson
3:30 X&#./p.m. on March 27 1985 in room _526=S _ of the Capitol.

All members were present except:
Representative Duncan was excused.

Committee staff present:

Jerry Donaldson, Legislative Research Department
Mike Heim, Legislative Research Department

Mary Ann Torrence, Revisor of Statutes Office
Mary Hack, Revisor of Statutes Office

Becca Conrad, Secretary

Conferees appearing before the committee:

Ron Smith, Kansas Bar Association

Ralph Skoog, Chairman of the Amendment to Laws Committee of the Topeka Bar Association
Craig Grant, Kansas National Education Association

Kathleen Sebelius, Kansas Trial Lawyers Association

Carol McGuire, Malpractice Victims Coalition of Kansas

Stanley Plesser, Malpractice Victims Coalition

Bobbi Steinbacher, Malpractice Victims Coalition

Lynn Johnson, Kansas Trial Lawyers Association Malpractice Task Force

SB 110 ~ Concerning medical malpractice liability action; relating to procedures for
assessment of exemplary or punitive damages and consideration of collateral sources of
indemnification in certain actions.

Ron Smith, Kansas Bar Association, said they felt this bill should go to an interim
committee. See Attachment No. 1.

There was discussion on the Collateral Source Rule.

Ralph Skoog, Chairman of the Amendment to Laws Committee of the Topeka Bar Association,
said that SB 110 should not be enacted as shown in Attachment No. 2.

The cap on wrongful death and the conditions under which punitive damages could be
allowed were discussed.

Craig Grant, Kansas National Education Association, said because their organization
represents approximately 20,000 teachers in Kansas, they believe SB 110 could greatly
effect their teachers who are consumers of health services in the state. He said two
of their KNEA members were appointed to the Citizens Committee which is studying the
entire subject of medical malpratice liability. They recommend that action be deferred
on SB 110 to a time when that Citizens Committee has had a chance to function and make
a report to the Insurance Commissioner and to the state. They asked that SB 110 be
reported unfavorably or to at least table the bill until that time when the task force
has reported.

Kathleen Sebelius, Kansas Trial Lawyers Association, recommeded that SB 110 be sent to
an interim committee for further study. See Attachment No. 3. Her testimony also
referred to pages in Attachment No. 4.

Carol McGuire, a member of the Malpractice Victims Coalition of Kansas, spoke against
this bill as shown in Attachment No. 5.

Stanley Plesser, a member of the Malpractice Vietims Coalition, spoke in opposition to
this bill. He had a 16 year old son who died and he said that he did not believe it
possible to legislate the limit on the suffering a family endures. He said they lost
their son four years ago and it has taken him up until last summer to feel strength
again to want to do something valuable. He also lost his business after his son's
death. He said the jury system works and should not be tampered with. He also does
not believe that this bill would long-range stabilize insurance costs and that passing
this bill would give better medical care. He thought energies should be directed
towards making sure that the Medical Society police itself properly.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for
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Bobbi Steinbacher, member of Malpractice Victims Coalition, also spoke in opposition
to this bill. She has a daughter who is severely disabled as a result of medical
malpractice. She said that no one from the insurance industry has told them that if
SB 110 is passed that they will reduce the doctors' malpractice insurance. She said
the Medical Society needs to "weed out" the repeat offenders. She distributed a list
of the Charter Members of the Kansas Victims Malpractice Coalition, Attachment No. 6.

Lynn Johnson, Kansas Trial Lawyers Association Malpractice Task Force, presented
proposals as shown in Attachment No. 7. He said they are ready to work with Victims
Coalition and the Kansas Medical Society to try to assure good quality medical care
in the State of Kansas, good results from that good quality of medical care, and
adequate compensation for the victims. He said they will also work with the Board of
Healing Arts and with the Kansas Medical Society to offer their services to trial
lawyers on a pro bono basis to make sure that the small percent of offenders are not
costing the other physicians too much in the way of medical malpractice.

Mr. Johnson also said that if the cost of insurance really is a concern to those in
rural areas who are providing services that are necessary in those areas, they are
willing to work on a pro bono basis with the Kansas Medical Society to address those
issues through any number of ways. He said in one state there are a group of doctors
who hired an attorney and they are suing the insurance commissioner to get to the
bottom of why the rates are so high. They would also ask the legislature to set up a
special committee with power of subpoena and they will act as Kansas Medical Society's
attorneys. They will get to the bottom of why insurance premiums are so high.

He said SB 110 does not address any of these isuses and he reviewed the proposals on
Attachment No. 7.

Members of the committee and conferees discussed the subjects of punitive damages,

the low percentage of actual recoveries from law suits for malpractice and the
subjection of doctors who were not negligent, the advertising on television of

attorneys for malpractice cases, why screening provisions of the statute on malpractice
cases does not work, claims filed against the fund, and the difference in awards granted
for automobile accident cases and medical malpractice or products liability cases.

The Chairman announced that three judges would testify on SB 110 and final action
would be taken tomorrow.

He also announced that the committee is scheduled to meet tomorrow noon to take action
on previously heard bills (not including SB 110).

The meeting adjourned at 5:45 p.m.
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RON SMITH
Legislative Counsel

Sub. for SB 110 KANSAS BAR
House Judiciary Committee ASSOCIATION

March 27, 1985

Mr. Chairman. Members of the committee. My name is Ron
Smith. I am Legislative Counsel for the Kansas Bar Association.

The Kansas Bar Association represents 4,200 of the state's
5,800 attorneys. Our attorney-members are in every county, prac-
tice all types of law, represent both plaintiffs and defendants.
Their common bond is they want a good legal system within which
to help Kansans with their legal problems.

Our legislative policies are made by our Executive Council.
The Council consists of 21 lawyers from across the state. Ten
members are elected by geographic districts. Our Executive Coun-
cil includes members of the Judiciary.

I have some general remarks and specific ones pertaining to
the provisions of Sub. for SB 110.

KBA is actively involved in seeking meaningful solutions to
medical malpractice premium problems. But solutions, to be fair,
must be far-reaching. They will be interrelated. This is why we
think the proper course is interim study.

It was a little tense yesterday. The stakes are very high,
and very important. This is a tough issue. To say that I can
speak with one voice for all the various interests and opinions
which fall within the Kansas Bar Association on this issue would
be presumptuous. I will try to be as objective as I can about
this bill.

What if you were going to play a basketball game where you
knew in advance the rules had been changed to benefit only one

team? Or one player on that team? Many people confronted with
that fact would refuse to play the game.

I think this is true in the practice of law -- and our tort
law system -- regardless of whether you are a plaintiff's or a
defense lawyer, regardless whether you are a plaintiff or defen-
dant. The rules are very important because we aren't involved in
a game! The overall way those rules are made determines whether
our court system is fair to individuals who come to those courts
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for justice.

I know, Mr. Chairman, that you want conferees to discuss
provisions of this bill. Other conferees will discuss individual
sections in detail. With your permission, the philosophy going
into this bill is just as important as the component parts and
I'd like to discuss those philosophies.

SB 110 speaks to rule changes. Plain and simple. The
legislature has been appointed as rules chairman. And you're
going to decide. The most that special interest groups -- Insu-
rance companies, the Kansas Medical Society, KTLA and the Kansas
Bar Association—--should receive from you is fairness.

I don't think your constituents want legislators to act
unless your actions improve the legal system. You don't get
extra pay for each bill you pass up here.

I think you should ignore the advances in word processing
that accounts for most of the letters you have about this issue.

Your constituents want you to act in their best interests
based on facts. They don't have the facts, and in most instances
no way to get the facts. You do. You are their representatives.
I think they trust you to represent their best interests.

It is difficult to do what is right. There are a lot of
competing pressures. Each of you wants to satisfy as many con-
stituents back home as you can. You want to be able to go home
and tell your doctor and lawyer constituents that you did some-
thing for each of them.

I believe you should do NOTHING FOR EITHER Doctors or
lawyers.

This bill should speak to what is best for the legal sys-
tem, and those constituents who will go before that legal system
to have their disputes resolved.

You get to choose the best and most fair medical-legal
system available to consumers of legal and medical services. I
don't think you should have to worry about choosing sides in a
dispute which has been nicely labeled a fight between doctors and
lawyers.

I think all of us -- doctors, hospitals, lawyers, patients,
judges, insurance companies, the public -- all of us are part of
the problem, but we are also part of the solution, too. I don't
think you should allow any one group to play off against another.



I'd like to briefly discuss two fundamental concepts that
we've not had a chance to discuss because this is the first
committee hearings on these issues.

These concepts are the foundation of our court system.
They are (1) the tort law system, and (2) the adversary relation-
ship within that system.

There is nothing magic about a court system. Every country
has one. They exist to resolve disputes. Nothing more. Nothing
less. They do it in widely different ways. The Soviet Union has
a civil litigation system. They resolve disputes. I don't think
you'd like it.

Oliver Wendell Holmes, in his thesis "The Common Law" said
that tort law has two purposes: deterrence and compensation.
What advocates of tort reform really ask you is to diminish the
dual role of tort law from deterrence and compensation to the
singular role of compensation alone. Tort law was not devised to
do that--and that is not a weakness of the system.

In the law, the fundamental concept is that each person is
responsible for his own actions and each person has a right to
his day in court.

Tort law has developed literally over hundreds of years.
The principles of law and medicine which we see today are the
survivors of many other principles that have fallen by the way-
side. Both are trial and error systems. Barney Clark died with
the world's first artificial heart; William Schroeder lives on.
Trial and error. Separate but Equal schools for black and white
children was the law of the land from the Civil War until 1954.
We changed that law because society changes.

If you look back in time, we used to resolve legal disputes
and cure the sick using crude methods. We used to boil people's
arms in oil, and if they healed without infection they were
telling the truth and therefore not guilty. Doctors used to
treat infections by bleeding people with leeches.

Kansas Medical Society would have you believe that the
legal system still boils arms while modern medicine uses micro-
surgery and cat—scanners, and therefore the legal system is at
fault with everything that is wrong with the medical-legal dis-
pute resolution system.

I suggest that the tort law and medicine have bokh progres-
sed together, and have come a long way the last 200 years. Trial
and error.

Tort law and the adversarial system must allow the weak the
same standing and importance as the powerful.



Tort law and the adversarial system is not a mechanism for
liability insurors to transfer part of their potential liability
onto medical insurance. Professor Concannon told you the aboli-
tion of the collateral source rule does that unless structured
properly.

Tort law and the adversarial system is not a mechanism for
plaintiffs to chase deep pockets on the theory that if you chase

someone long enough you'll catch them.

Tort law and the adversarial system should not be available
only for those people and corporations seeking special protection
or privileges if the privileges they seek is not available to the
public at large.

Tort law and the adversarial system provide remedies for
wrongs. Nothing more. Nothing less.

KBA sincerely believes that the development of American
tort law and the related adversary system is the best dispute
resolution system ever devised. This does not mean the system is
perfect or that it can't be improved. But if you look at other
systems, ours is superior. That is why the Kansas Bar Associa-
tion has a deep concern for what you are doing here with this
bill, and the manner in which you are acting.

Let me speak to some specifics of yesterday's testimony and
this legislation.

I.

I hope no one believes this law will positively affect mal-
practice premiums. That is not the purpose of this bill.

II.

Sub. for SB 110 regulates only the medical malpractice
verdict. It does not apply to settlements or spurious lawsuits.
You are regulating the verdict in cases where the jury finds
negligence.

You heard yesterday that some malpractice actions are filed
with punitive damage counts solely for the purpose of scaring a
doctor into a forced settlement. Assume that is correct. Where
in this bill do we solve that problem?

Jerry's remarks indicate better than my own why all these



problems should go to a summer interim study. Interim study is
not for purposes of delay. Interim study is designed to help
legislators discover all the facts before you legislate complex
matters.

III.

Two days ago Professor Concannon described the collateral
source rule. He also described potential problems that you must
speak to. 1In order to be fair, you must make a jury an expert on
liens and subrogation as well as medical malpractice. Most
doctors believe juries are incapable of handling complex issues
of medicial treatment.

We believe to the extent you allow our system to confuse a
jury, no party gets justice. I think it is more appropriate for
you to consider whether the judge ought to apply the same prin-
ciples of review on a post-trial motion that this bill currently
assigns to a jury.

Iv.

Limiting the collateral source rule has a peculiar effect
when used to offset medical malpractice awards. The physician
whose negligent treatment causes the injury may have his bill for
that negligent treatment paid by the patient's Blue Cross. Then
when the physician is sued, the doctor also gets to deduct the
amounts paid Blue Cross —- from his damages.

He create a Hobson's Choice: Ihﬁmm.eaphxwan.chﬂ_ge.s
awmwmmmmm

Under section 2(b) of this act, the jury will not be in-
formed about this double dip.

V.

You'll recall yesterday, Jerry Slaughter passed out sug-
gested amendments regarding punitive damages. Note the defini-
tion. What they've done is codify the Patterned Instructions for
Kansas in 3 of the 4 instructions judges use to help juries
define conduct that might result in punitive damages: gross
negligence, fraud or malice. What they leave out is "wanton
conduct.”™ The "wanton conduct" definition states:

"Wanton conduct” means an act performed with a
realization of the imminence of danger to another, and

a reckless disregard or complete indifference to the



probable consequences of the act.

If we're going to codify PIK, let's codify all of it.

VI.

The RKansas Medical Society quoted some statistics from the
Rand Corporation that collateral source rules and caps on awards
will bring 20 to 50% reductions in severity and numbers of law-

suits. From this study, they are convinced SB 110 it will stabi-
lize premiums.

That publication is called "The Frequency and Severity of
Medical Malpractice Claims,"™ by Patricia M. Danzon of Duke Uni-

versity. It was written in 1982. Let me quote from the execu-
tive summary:

"0f the post-1975 tort reforms, caps on awards and
mandatory offset of collateral compensation appear
to have had the greatest effects (on limiting
malpractice awards). States enacting a cap are
ESTIMATED to have had 19 percent lower average
severity within two years. Mandatory collateral
source offset in effect for two years is estimated

to result in a fifty percent reduction in severi-
ty."

That sounded like what Jerry said. Now let's quote the very
next sentence that was not mentioned yesterday:

"However, these ESTIMATES, based on claims closed in
calendar years 1975-78, cannot measure the full, long-
run effects on claim costs on a policy-year basis and
may be influenced by other factors occurring at that
time, which could not be included in the analysis.”

From another paragraph, same page:

"Diversity and growth in claim frequency are partly the
result of changes in medical services and would there-
fore not be fully eliminated even if legal environments
were uniform. An increase of 100 doctors per 100,000
population is associated with an increase of 3.6 claims
per 100,000 population. The density of lawyers per
capita does NOT signficantly affect claim frequency,
after we control for physician density per capita and
urbanization."

I']1l not comment further on these magnificent Rand
Corporation statistics.



VII.

Rep. Solbach briefly touched yesterday on the history
of SB 507, enacted last year. That bill was requested and
supported by the medical community. It doubled the basic
medical malpractice coverage from $100,000 to $200,000. I
think you can assume that doubling the coverage would cause
virtually double the base premium.

507 increased the surcharge the commissioner levied to
make the Health Care Stabilization Fund solvent. Insurance
Commissioner Bell promised the Ways & Means committees last
year that he was going to make that fund actuarily sound.
That was a promise for higher surcharges.

In their testimony last year, the Medical Society said
SB 507 would make big strides towards eliminating the pro-
blems that were producing high medical malpractice insurance
premiums.

SB 507 was effective July 1, 1984. Less than two
months after the effective date of this act, the Medical
Society begins thumping the tub for the concepts you see in
front of you right now. They called for tort reform BEFORE
the $15 million case was handed down in Johnson County in
October.

How much of your doctor's anguish comes from SB 507's
provisions? I don't know. What if it is 90% of the in-
crease? Are you going to limit the awards of the most
severely injured plaintiffs in medical actions because of
the increase that doctors brought on themselves? Without
knowing the answer to that question?

VIII.

Tomorrow you'll hear from judges who've presided over
several large malpractice cases. Ask them to describe the
powers that a district judge has to lower or increase awards
after the jury verdict. If they didn't use those powers,
ask them if they thought the verdict was justified. I think
you will learn a lot from their answers.

IX.

This brings us to Indiana. The Medical Society indi-
cated physician-owned companies in Indiana were indicating
no increase in premiums. I'll not dispute that fact. I do
want to bring to your attention some other facts and let you



draw your own conclusion.

Indiana's malpractice laws were passed in 1976 and
have withstood court challenges. They have a $15 million
fund similar to the Kansas Health Care Stabilization Fund--
with surcharges on premiums. They have a $500,000 total
limit on awards, and require a $100,000 base commercial
policy. The amount of the yearly surcharge on premiums is
set by the Indiana legislature, not their insurance commis-—
sioner. They regulate attorneys fees, too.

The 1984 Indiana Health Care Fund, which had $15 mil-
lion in it, paid out $17 million in claims in 1984 -- even
with all these those elaborate laws. That fund is broke!

The Kansas Medical Society's figures indicate the ave-
premium for physicians in high-risk specialities in
Indiana is $8,000 while in Kansas the same physicians pay an

average of $20,000. You must put that on an apples to
apples comparison, however. I assume both figures include
average surcharges.

The Indiana insurance commissioner's counsel told me
several weeks ago that in Indiana, $8,000 purchases only
$500,000 in coverage. That is a cost of $16 per thousand
dollars of coverage. 1In Kansas, $20,000 buys the same type
of physician $3.2 million in coverage. That is a cost of
$6.67 per thousand.

What is the significance of those cost per thousand
figures? I don't know. But I cannot reconcile why a state
with strict controls on medical malpractice awards require
insurance costs more per thousand to cover the same type of
doctors than does Kansas. Kansas has no statutory limits.

All you can draw from the Indiana experience is that it
raises serious doubts that artificial cost controls work.

X.

Jerry said yesterday that "The Board of Healing Arts
now has the tools to get negligent physicians out of busi-
ness.” We agree. Then we don't need this bill. Let me give
you some hard statistics to back up Jerry's remarks. From a
1981 Rand Corporation Note by John Rolph, he reports on a
study on 8,000. Los Angeles area doctors, of all speciali-
ties. They covered a four-year closed claims study and
found that 46 of the 8,000 doctors had four or more claims
against them. Less than 1/2 of 1 percent of the physicians
accounted for 10% of the lawsuits and 30% of the claims
paid.



Obviously, if those 46 weren't practicing, perhaps 30%
of the L.A. premium could be affected.

I suspect the same is true in Kansas, that a small
group of physicians cause a disproportionate number of re-
peat incidences of negligence.

XTI.

Jerry Slaughter mentioned that the legislature must
get medical negligence injury compensation out of the adver-
sarial tort law system and into a better system of compensa-
tion.

You have to listen for the catch words. "Too much
money is going to plaintiff attorneys and not enough going
to the injuried patient."

I cannot disagree more!

If T am a rural physician paying very high medical
malpractice premiums and I've never been sued, and I don't
commit malpractice, then I don't want any of my liability
insurance premiums going to plaintiffs. I want that insur-
ance company and that defense lawyer in there fighting for
me! I don't want 27 cents going to the plaintiff. I want
all of that premium to go to successfully defend physicians
from malpractice claims.

The medical malpractice insurance system is not == I
repeat, not -- designed to deliver benefits. We're not
talking about a system like Blue Cross where they take in
premiums, deduct small administrative charges and shell out
benefits. We're talking about a legal liability protection
system, where the insurance company has considerable admini-
strative costs and duties. They have an absolute obligation
to investigate claims, determine which are meritorious, and
evaluate those where there is an obligation to defend
clients.

The goal of the Medical Society should be zero going
to the plaintiff, not 100%. When payouts to plaintiffs
reaches zero, that will mean less evidence of malpractice
exist.

That will lower the malpractice premiums. Don't let
your constituents get confused on that point.

XII.



Mr. Chairman, I'll cover the cap on pain and suffering
quickly. Artificial caps on awards constitute artificial
justice. Artificial justice is not, never has been, and
never should be the goal of American courts. We have an
individualized system of justice where everyone has a right
to their day in court. We should not treat people like
cattle.

Section 3 says to the jury, "The legislature doesn't
trust you to make decisions. Legislators are going to
decide the value of human misery. Even though the jury
hears all the evidence, we have all the answers.”

Conclusion

I'1l close with our famous notation with which lay
persons love to strike out at lawyers. The quote is from
Shakespeare's Dick the Butcher who says, "First thing we do,
is kill all the lawyers."

This bill is the tender beginnings of the fond hopes
of many who want to get out of the adversarial tort law
system. It is the Dick the Butcher approach to justice.

If you read that play, however, you'll find that Dick
the Butcher was a member of a group of terrorists bent on
overthrowing the government. In order to do that they had
to kill all those who could read or write. They accused the
King of corrupting the youth by organizing grammar schools.
Literacy, knowledge and people armed with facts were the
enemy.

People don't like the facts getting in the way of
their pre-conceived notions.

I don't think those of us in the legal profession
realistically believe that we're going to be popular with
people like Dick the Butcher. Lawyers have a habit of
coming down on both sides of the issue all the time. Unlike
those who practice medicine, there are few miracles in the
practice of law. Unlike Medicine, where most people win,
some litigants lose cases.

But KBA sees a tort-law, adversarial system which
works and is worth preserving. We have to preserve that
system unless better ideas come along.

If change is to come lawyer's don't fear it so long as
change is rational and justified. Such justification comes
only after considerable discussion. Most of all, tort law
change must come only if it is shown to be in the public

- 10 -



interest.

In our opinion, SB 110 has yet to meet those stan-
dards.
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Testimony on behalf of The Topeka Bar Association
Before Kansas House Judiciary Committee
Regarding Sub. S.B. 110

3:30 P.M. Wednesday, March 27, 1985

Mr. Chairman, Members of the Committee, I am Ralph Skoog,
Chairman of the Amendment to Laws Committee of The Topeka Bar
Association and as such, have been specifically requested by the
unanimous vote of the Topeka Bar Association to appear before this
Committee in support of the position of the Kansas Bar Association
and in opposition to the fundamental thrust and provisions of
Substitute Senate Bill 110.

The Topeka Bar Association 1is a professional association
of lawyers admitted to practice law in Kansas living or practicing
in Topeka, Shawnee County, Kansas. The Association has in excess
of 500 regular members.

The proposed Bill is seriously flawed in both concept and
specific provisions.

In the first place there has been no showing that there
should be any justification in the Legislature specifically deter-
mining that citizens of Kansas injured by reason of negligence of
physicians or other health care providers should not be fully com-
pensated for the injuries which they suffer. Our whole fundamental
system of freedom and justice is founded in the concept that
citizens should be responsible for the consequences of their acts.
While there are some exceptions, there has been no showing that
this Bill is in any way appropriate legislative response to the
claimed problem of injury by way of medical negligence.

The provisions of Section 1. regarding punitive damages
have not been shown to be either necessary or justified in relation
to any case or cases which have been determined by the Courts of
this State.

In regard to Section 2., the proposals with regard to the
collateral source rule are obviously much broader than the Legislature
intends. The Legislature can't intend that life insurance proceeds
paid to a widow or children should benefit a wrongdoer by reducing
his obligation for the injury which she suffered. Likewise, with
reference to Social Security Disability, which may or may not be
authorized or be granted or continued. The suggestion of the Bill
that liens or subrogation rights should be submitted for a jury to
try to ferret out in determining what the value of the damages sus-
tained to the injured party is, is completely without any justification.
The concept of having whatever benefits and provisions that an injured
person has paid for on their own inurred to the benefit onf a wrong-
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doer, is clearly not a subject that this Committee or this Legislature
is sufficiently acquainted with to determine as a matter of public
policy at this time.

_ Section 3., is an affront to the entire justice system. The
provision suggesting that no person, no matter how long they live
in what sort of maimed condition, cannot have been reasonably damaged
in an amount in excess of $250,000.00 defies both reason and logic.

Section 4., provides for the issue of the tax laws being an
additional matter which would be for the jury to decide. If it is
to be instructed upon, then it necessarily is a subject upon which
evidence should be provided and the idea that each jury trial would
include a tax expert's evidence as to the many ways in which the
tax codes, as they change, do or might in the future apply, is
completely unwarranted.

For the above reasons and the many others provided by
testimony to this Committee, The Topeka Bar Association respectfully
submits that Substitute Senate Bill 110 should not be enacted.

Respectfutty Submitted \\\

Ralph E. Skoog, Chairman
Amendment to Laws Committee
The Topeka Bar Associlation
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Substitute for S.B. 110, introduced by the Senate Judi-
ciary Committee, at the request of the Kansas Medical Society,
represents a dramatic departure from the current system of tort
litigation. The Kansas Legislature is being asked to intervéene
in the legal system, to change the rules which have governed
the trial of law suits and to 1impose arbitrary 1limits and
restrictions on the rights of the victims of malpractice.
Before agreeing to act on parts of this radical legislation, it
is ecrucial to examine the current situation, to determine
whether or not a problem exists and then to design a solution
specific to the problem. It is essential to ask at every step,
who will be hurt by a change in the current status and who
stands to benefit.

Malpractice is not a term invented bv attorneys or judges,
but it identifies negligence on the part of health care pro-
viders. There are men, women and children across this state
and country who, through no fault of their own, will suffer
permanent damage as 2 result of medical negligence.

While there are numerous instances in which a doctor used
good judgment and was unsuccessful, or a birth defect resulted
from a genetic accident or act of God, there are too many
examples of serious injurv caused to healthy people by careless
and negligent performance.

The contingency fee svstem, while frequentlv criticized,

provides an economic disincentive to pursue questionable



cases. Current data shows that only approximately 25% of mal-
practice claims result in anv payment to the plaintiff, so
lawyers do not collect any fees 1in 75% of all malpractice
cases. Lawyers decline 4 of every 5 cases due to questionable
liabilitv, no finding of negligence or limited damages.

There are relatively few attorneys who concentrate on
representing victims in cases. Malpractice law is extraordi-
narily costly and difficult, and requires intense study. A
lawyer must prove that a doctor departed from the ordinary
standard of care in a like or similar community. And that
proof is only provided byv another doctor who 1is willing to say
that a peer did not meet the recognized standard of care.

During the mid-70's, the last wave of medical malpractice
crisis, insurance companies declared that thev would no longer
write malpractice legislation. Doctors throughout the country
were in a panic. In some states there were strikes and walk-
outs. Legislatures in some areas responded with massive re-
strictions of victims' rights, similar to provisions 1in S.B.
110. Other states, like Kansas, developed legislation to solve
the "crisis of availabilityv”.

The Health Care Stabilization Fund was created as a
special state-operated company to write 1insurance for Kansas
health care providers and to insulate Kansans from the national

experience.



Before delving further into the 1insurance situation, it
should be recognized that one decade later the crisis 1is
different. No one testified yesterday that liability insurance
was not available. It is available in Kansas. The crisis vou
are being asked to address 1is affordability. Is the cost of
l1iability insurance too expensive? What are those costs paying
for? Are there wavs of lowering those costs?

The most amazing feature of the testimony heard yesterday
was what was missing. There was no data about gross income of
doctors in Kansas compared to malpractice premiums. There was
no evidence introduced ahout what doctors are paving in Kansas,
or how many doctors in each specialty area pay what fee.

While the Kansas Medical Society may say that this data is
irrelevant, we would disagree. The liability insurance field

has gone haywire and every group which carries coverage has

been charged enormous increases. My husband 1is an attorney
with one of the largest firms in Topeka. Their malpractice
insurance will be raised 450% next vear. Similar erratic

increases have been charged to CPA's, architects, engineers and

others; and vet, the doctors are asking for special legislation

to address their situation. Is it justified?
At the outset the question must be asked: "Does malprac-
tice exist in the medical communitv?" And the answer 1s a

resounding and unfortunate ves.



Everv national study, including the Rand Corporation
Studv, major closed claims studies in Florida and California,
and even studies by the American Medical Association indicate
that even though malpractice claims are rising, only a small
fraction of the incidents result in a claim.

While there were 435,000 hospital admissions and 39,400
live births in 1983, only 156 malpractice claims were filed.
Malpractice suits represent a small percentage of civil case
filings: 156 of 84,756 in FY83 or .18%.

But, the alarming data that has been revealed when examin-
ing the statistics is that Kansas doctors have not done a good
job at peer review. Kansas Medical Soceity testimony in the
Senate showed that 64% of the doctors in Kansas have never been
sued and another 24% have been sued onlv once. Those figures
comprise 88% of the doctors in the state.

In reviewing 693 case petitions from the Insurance Commis-
sioner, we found that 31 doctors were responsible for 16% of
the malpractice claims. It is estimated that this same group
may be responsible for 40-50% of the total awards paid to vic-
tims in Kansas. Consequently, less than 1% of Kansas doctors
are responsible for a bulk of the claims and rising costs.

Last vear the Legislature passed a section in Senate Bill
507 which sealed medical peer review records, one of the few
candid records of medical evaluation. This was at the insis-

tance of the Medical Societv. The sealed records combined with



the confidentiality of some large settlements and awards by the
Insurance Commissioner's office, further retard efforts to
identifyv and discipline negligent doctors.

The medical malpractice system is designed to perform two
functions: the deterrence of medical negligence and the com-
pensation of victims. The 1liabilitv rule transfers from the
patient to the physician the expected costs of injury which the
patient would be willing to payv to prevent.

Patricia Danzon, an economist formerly with the Rand Cor-
poration, now with Duke Universitv, has done most extensive
work in the country studving this issue. In recent testimonv
to Congress she stated:

"The most extreme criticisms of the malpractice svs-

tem are unfounded. Far from being excessive, the
number of claims falls short of the number of inci-
dents of malpractice. This disposition process 1is

far from random. Court awards are strongly influenc-
ed by the economic loss of the plaintiff.”

Then if indeed malpractice exists, and if the victims have
a right to be compensated, are the costs too high?

In Kansas and nationally, malpractice premiums comprise

less than 1% of the total health care dollar. (See Insurance

Data handout). According to the American Medical Association
this 1% ratio has been in place since 1968. This means that
even if this entire area of law was abolished and no health
care provider ever had to purchase insurance, and returned
everv dollar to the citizens of Kansas, thelr health care bill

would be reduced bv less than 1%.



The term "defensive medicine" has now replaced the discus-
sion about rising health care costs due to malpractice. We
would heartily concur with the conclusions of the medical pro-
fession on this topic.

The American Medical Association 1984 "Study of Profes-
sional Liability Problems" said the following about defensive
medicine:

"If in fact 30% of health care costs are attributable
to 'defensive medicine', the Committee on Profes-
sional Liability would point out that it would be a
gross exaggeration to conclude that all of these
costs are wasteful. The best defensive medicine, of
course, is simply good medical practice and medical
care which is defensible! If 'defensive medicine'’
means that good medicine 1is being practiced so that
the physician can defend himself successfully if a
bad result occurs, then the public would be in favor
of ‘'defensive medicine'. Claims experience would
show, however, that all of the diagnostic tests 1in
the world are insufficient to provide a successful
defense for an unskilled or unthinking physician.
Also, the vast majority of diagnostic testing that
might be classified as 'defensive medicine’ by
hindsight proves to be clinicailv appropriate in the
patient's interests and in the defense of claims.”

Are individual doctors paving t0OO much for 1insurance?
According to data which we have compiled, Kansas doctors will
pay approximately 4% of their "after expenses, before taxes
income" in malpractice 1insurance 1in 1985. In 1979, Kansas
doctors paid approximately 4% of income for liability
insurance. Is this a major crisis?

The aggregate figures tend to hide some of the specific

dilemmas referred to in vesterdav's testimony: the plight of



the rural doctor in Kansas, the high premiums paid by high risk
specialist, particularly those doctors who deliver babies.

What have these premium dollars been used for? Why have
the costs risen so dramatically?

In the October 1984 Report on the Health Care Stabiliza-
tion Fund, prepared'by Insurance Commissioner Fletcher Bell,
the Legislature was given some cumulative data. From July 1,
1976 through December 31, 1983, the Fund collected S$14.5
million from health care providers in Kansas. O0f that amount

$11 million or 76% was paid to claimants and $2.8 million went

to defense and administration expenses.

Victims used their awards and settlements to pay bills.
Some money went to the lawyers who helped to fight for the com-
pensation dollars; other moneyv was returned to the health com-
munity to pay medical bills. The vast majority of claims 1in
Kansas are small; since 1976, 779 were settled for less than
£10,000. There have been only 8 awards or settlements over
$1,000,000 since the inception of the Fund.

If there are relatively few claims, and, according to
Kansas Medical Society statistics, the vast majority of Kansas
doctors have never been sued or sued only once, and most claims
are relatively small, whv have the insurance premiums risen so
dramatically? We must look to the insurance industry and ask
for some accountabilitv. While the testimony from the Kansas

Medical Societyv and one insurance representative alleged that



the trial lawyvers will discuss 1insurance as a delay or smoke-
screen, it is difficult to know how in good conscience you can
address the problem of rising malpractice insurance premiums
without looking at data from the insurance industry.

Again, it is striking that no one who is involved in mal-
practice insurance in Kansas appreared before the House Judi-
ciary Committee or appeared in the Senate. There was no repre-
sentative from St. Paul or Medical Protective, the two major
primary carriers in Kansas and the country. Also, you heard no
testimony from any representative of the Health Care Stabiliza-
tion Fund, a special state-operated insurance company for
doctors.

We need a brief review of the Kansas medical liability
insurance situation. The Legislature created the Health Care
Stabilization Fund in 1976, to provide excess coverage OvVer
$100,000 to health care providers 1in Kansas. Doctors were
required to purchase $100,000 in primary coverage on the open
market. A "surcharge", a percentage of the primarv coverage,
was set each year and paid into the Fund for excess coverage.

Although malpractice claims were increasing during the
early 80's, and major sums of money were being paid to victims,

health care providers in Kansas paid no surcharge for 3 vears

(FY 81, FY 82, FY 83). Indeed the surcharge in 1980 was only
15%. It is not difficult to see that the Fund would be in

serious financial difficultv.



It is interesting that none of the proponents of S.B. 110
reminded vou that last vear the entire medical community and
the Insurance Commissioner's Office came to the Legislature to
urge the passage of S.B. 507, which was designed to make ‘the
Fund actuarially sound, to pay off past debts and to stabilize
the medical liability insurance situation. The Kansas Medical
Society said in testimonv supporting S.B. 507 that "Kansas
doctors know that the bill (S.B. 507) would raise premiums 50%
to 100%" and while thev were not thrilled with the situation,
thev wholeheartedly endorsed the bill.

S.B. 507 did the following things:

- raised primary coverage for providers from $100,000 to
$200,000;

- capped the liability of the Fund at $3,000,000.

- allowed an 80% surcharge on providers.

The actuarial studies indicated that S.B. 507 was essential for
the Fund, and predicted that the rates could be lowered as soon
as the past debt was paid.

You are being urged to pass major restrictions of victims'
rights in S.B. 110 and in a large part the impetus comes not
from the legal community, but from the legislation which was
written by the insurance and medical industries last year.

Included in vour packet 1is some national insurance data.
The source is Bests "Casualty Loss Reserve Development Report',

1975-1983. The front sheet summarizes data from the top 75

companies writing malpractice insurance. As vou can see,



investment income is $300 million more than losses paid for
those vears.

Since less than half the claims are settled with indem-
nity, or any payment to the plaintiff, it 1is clear that ‘the
incurred losses column, while dramatic, 1is not veryv accurate.
"Losses paid" is money actually used to settle claims. So

nationally, malpractice underwriters have earned $7.3 billion

in premiums and $1.7 billion in investment income, and paid out

onlv $1.5 billion in claims.

The next two sheets show the data for Medical Protective
and St. Paul, the two major malpractice carriers in Kansas.
Again, losses paid are a fraction of the earned premiums. Then
why are doctors paving such high rates for insurance?

In reality, malpractice insurance 1in Kansas has a cap, a
specific ceiling. It has since the creation of the Fund.
Primaryv coverage insurers know that their company has a maximum
liability of $200,000 per claim. (1t was $100,000 until July
1, 1984). Why with such predictable and certain laibility
1imits are rates continuing to rise?

Yesterday, Homer Cowan told vou that society is to blame;
that predictability is shot. Since rates are based on past
track records, the companies are at a loss for the future,
according to Mr. Cowen. While that testimony may be applicable
to New Jersey or Texas, it makes no sense in Kansas. The com-

panies writing primary coverage in Kansas (the first 3$200,000)



have no uncertainty about the liabilitv. It doesn't matter if
the case is worth $20 million or $250,000; these companies will
only pay $200,000.

The Fund is a separate insurance company with its own
unique problem, but Kansas doctors' malpractice rates and sur-
charge are based on primary coverage.

What has been collected from Kansas doctors in premiums
since 19767 What has been paid in claims? This data might
give you some insight as to the severity of the problem.
Again, no evidence has been given to the Legislature to support
the massive rate increases.

1t seems totallyv unfair for Dr. Linda Warren, who vyou
heard vesterday, to payv rates similar to>an urban OB/GYN and to
have huge 1increases even though she has never been sued.
Nothing in Substitute S.B. 110 addresses her plight.

While the Rand studv showed that a mandatory offset of
collateral payments will reduce awards, the bill before vou
does not have those features. In addition, although there 1is
evidence that if vou legislate a cap, Or deduct other sources
of funds, total awards to victims will be lowered, there is no
evidence that any cost savings will be passed on to the doctor,
much less to the general public. In every state, including
those that passed provisions similar to S.B. 110, malpractice
premiums have risen everv vear and health care costs have sky-

rocketed.



You will hear some testimonv from victims, those Kansans
who have suffered at the hands of doctors. How many of them
will vou limit by passing this legislation? Who will vou help?

Currentlyv, there are at least 3 other bills dealing with
malpractice in the 1legislature including total dimmunity for
residents of KU Medical Center, removing the Fund from Fletcher
Bell's office and placing it under the jurisdiction of the
Attorney General, and strengthening the discovery power of the
Board of Healing Arts.

These issues and manv others need to be carefully and sys-
tematically reviewed, because they are interrelated. There
will be a major interim studyv on malpractice and there 1is an
ongoing intensive review being conducted bv a 20-member Citi-
zen's Committee called together by Insurance Commissioner Bell.

The four elements of the bill have been mentioned before.
At the very least, the collateral soruce rule involves numer-—
ous complicated decisions including what money sources to con-
sider, 1is subrogation more fair than evidence introduction,
what effect will the comparative fault statute have? We
request that this issue be considered in an interim studv. The
taxability issue is tied to collateral source.

The arbitrary cap on pain and suffering damages is anti-
thetical to the entire Jjuryv system. It presumes that men and
women on a jury are incapable of reasonable and careful deci-

sions. Fnclosed in vour packet is an opinion in McGuire v.




Sifers. On page 373, the court quotes from the Kirk case to
say:

"...Pain and suffering have no known dimensions, math-

ematical or financial. There is no exact relationship

between money and physical or mental injury or suffer- -
ing, the various factors involved are not capable of
proof in dollars and cents. For this very practical
reason the onlv standard for evaluation is such amount

as reasonable persons estimate to be fair compensation

for the injuries suffered, and the law has entrusted

the administration of this criterion to the impartial

conscience and judgment of jurors, who may be expected

to act reasonably, intelligently and in harmony with

the evidence..." (p. 141).

"The times in which we live are highly inflationaryv,

with constantly climbing prices and a continually

shrinking dollar. It is against this sort of a back-
ground that we must consider the dictates of con-
science."

We endorse this concept.

We urge the Legislature to resist hasty or fragmented
action and offer our services to work and study this complex
area. In addition, we would urge that if any legislation is
considered for 1985, it be confined to punitive damages, which
is an element of great concern to the medical community.
Changes in the collateral source rule and a cap on damages
need to be thoughtfully and systematically considered, weighing
all of the benefits and the liabilities.

The plea yvesterday was to solve the insurance crisis for
doctors in Kansas. We urge vou to be cautious in restricting
the rights of injured citizens unless compelling evidence 1is
introduced to link the provisions of S.B. 110 to the public
good. Please allow the Citizens Committee and interim commit-
tee to gather facts, to determine whether there is a crisis,

and to suggest specific legislation to solve that crisis.
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THE AMERICAN MEDICAL ASSOCIATION IS WRONG - THERE
IS NO MEDICAL MALPRACTICE INSURANCE CRISIS

Thomas G. Goddard

Public Affairs Department
Association of Trial Lawyers of Rmerica

The medical industry is once again raising a hue and
cry about a "medical malpractice crisis," just as it did a
decade ago. Once again, health care providers are asking
state legislatures across the land to enact special interest
legislation to protect them from the consequences of their
own negligence. Once again, some of the most powerful
economic and political forces in America are knocking at the
door of opportunity, and, once again, health care consumers
undoubtedly will be out-spent in the political battle over
their 1legal rights. And finally, once again, the primary
protection citizens have ‘against this medical-insurance-
political juggernaut is truth.

Ten years ago, when the medical malpractice insurance
industry first cried "wolf," citizens who opposed the pro-
posed radical legal changes had little evidence with which
to work. Insurers were not required to report medical
malpractice as a separate line of insurance until 1975, far
too late to prevent special interest legislation from being
passed in every state in the Union during the mid-1970's.

The story is different now. Now we have nearly a
decade of experience and information upon which we can base
our policy decisions. What is vital is that we, the public,
public officials, and the media, take advantage of this
experience and take a hard look at the facts. The stakes
are too high for us to be fooled again.

THERE IS NO MEDICAL MALPRACTICE INSURANCE CRISIS

What is a "crisis in insurance"? "Crisis" 1is a very
strong word. It cannot mean simply that things are more
expensive than they were yesterday. It cannot mean that a
corporation is not expanding as fast as it might. It cannot



mean that an individual's income, though very, very high
~already, could be higher. Yet, proponents of the medical
industry's special interest legislation would argue that
"crisis" can be defined as all of these, and more.

Unlike the mid-1970's, there is no claim this time of
lack of availability of medical malpractice insurance. The
AMA's roundtable on medical malpractice makes that clear:
"availability doesn't seem to be a problem” (1), "[ilt's not
comparable to the mid-'70's. crisis in availability. . ."
(2).

The claim, then, is that there is a ‘"crisis"™ because
malpractice insurance costs too much, is getting more expen-
sive all the time, and is driving up the <cost of health
care. Furthermore, the argument goes, fear of malpractice
claims is forcing doctors to practice "defensive medicine,”
defined as health care undertaken primarily in response to
fear of litigation. Let's look at the facts.

1. Medical Malpractice Insurance Premiums Are Less Than
One-Half Of One FPercent Of Health Care Costs

Since 1976, the cost of malpractice insurance has actu-
ally been steadily declining as a percentage of total health
care costs, until it now, at $1.5 billion in 1983 (3), is
less than one-half of one percent of total health care costs
($355.4 billion) (4). Put another way, medical malpractice
premiums have actually declined by 45% as a percentage of
health care costs. Even the insurance industry's estimates
of incurred 1loss and loss expense payments have remained
qguite constant at the one-half percent mark ($1.69 billion)
(5).

The cost of malpractice insurance is not only low when
compared to the cost of health care, it is low in absolute
terms: in 1983, the average American spent nearly $1,500 on
health care (6); of that, only $6.08, or eleven cents a

(1) Tim Morse, senior marketing ocfficer, medical ser-
vices division, The St. Paul Fire & Marine Insurance
Companies, from Professional Liability in the '80s, Re-
port 2, American Medical Association Special Task Force

on Professional Liability and Insurance (November
1984), p.4.

(2) Douglass M. Phillips, executive vice president,
Medical Mutual Insurance Company of North Carolina, id.
(3) A.M.Best's Casualty Loss Reserve Development,
1984,

(4) Gibson, Robert M., et al, "National Health Expen-

ditures, 1983," 6 Health Care Financing Review 1
(Winter 1984). ’
(5) A.M.Best's, supra, fn (3).

(6) Gibson, supra, fn (4).



week, went to malpractice insurance premiums (7).

2. Medical Malpractice Insurance Companies Are Profitable,
Even If They Won't Admit It

part of the so-called "crisis" in medical insurance is
alleged to be the insurance companies' inability to keep far
enough ahead of escalating losses to make a profit. In its
first report in the highly publicized series of three, the
AMA Task Force demonstrates a lack of understanding of how"
medical malpractice insurers make money. In that report,
the Task Force focuses on the insurance industry's "estimate
of incurred loss and loss expense payments" as an indicator
of profitability of the industry. Wwhat it fails to mention
is that a particularly important component of profitability
of malpractice insurers is investment income. Malpractice
insurers pay claims relatively slowly: £for the occurrence
years 1978-1983, the industry paid an average of only 3.6%
of incurred losses by the end of the first year, 9.6% by the
end of the second year, and 19.0% by the end of the third
year (8). Meanwhile, the assets encumbered by Treserves
(measured by the difference between what the insurer has
paid and the estimate of incurred loss and loss expense pay-
ments) earn investment income at a rate in excess of 10%
(9). For the six occurrence years from 1978 through 1983,
the medical malpractice insurance industry earned approxi-
mately $300 million more in investment income on assets
encumbered by reserves than it paid to victims ($1.761 bil-
lion in investment income (10) as opposed to $1.465 billion
in losses paid (11)). When one considers that those com-
panies also earned $7.344 billion in premiums (12), it
becomes evident that malpractice insurers are doing better
than they would have the public, or the doctors they insure,

believe.

In fact, on several occasions, doctors have success-
fully sued their insurance companies for over-charging or

(7) From A.M.Best's, supra, fn (3).
(8) A.M.Best's, supra, fn (3).

(9) Report of Findings, Conclusions and Recommenda-
tions, Submitted by Dominick L. Gabrielli, Deputy Su-
perintendent of Insurance, In the Matter of: Medical

Malpractice Insurance Association Physicians and Sur-
geons Professional Liability Rate Filings Made April
12, 1983 and June 13,1984 (December 10, 1984), approved
and adopted by Order of James P. Corcoran, Superinten-
dent of Insurance, State of New York, January 11, 1985.
(10) n"Tnvestment Income Analysis of Medical Malprac-
tice Insurance," Public Affairs Department, Association
of Trial Lawyers of America, February 1985.

(11) A.M. Best's, supra, fn (3).

(12) Id.



anti-competitive business practices. The California Supreme
Court ordered a rebate to 5,000 California physicians of
$9,200 to each - more than four times the average premium
paid during the year of the over-charging (13). These
claims of malpractice insurance over-charging have not sub-
sided with the passage of time - on February 26, 1985, -a
group of New York physicians filed suit against the Commis-
sioner of Insurance, challenging a recent order raising
malpractice premiums of one company in that state (14).

3. The Average Doctor Pays A Very Small Percent Of Gross
Income For Medical Malpractice Insurance

Clearly, the cost of medical malpractice insurance 1is
not a burden on the average citizen, particularly compared
with total health care costs. But is that cost a burden on
physicians? The answer is, by and large, no. The average
American physician spends only 2.9% of his or her gross
income (currently estimated at around $200,000) on medical
malpractice insurance (15). This is just slightly more than
the 2.3% spent on "professional-car upkeep,” but, interest-
ingly enough, well over the 1.2% spent on continuing educa-
tion (16). In fact, an examination of U.S. Census Bureau
statistics relating to the growth in the number of physi-
cians in the United States indicates that the average prem-
ium per physician actually declined from 1977 to 1981 by
6.5% (17). Obviously, some physicians spend a greater per-
centage of their gross income than 2.9% on malpractice prem-
iums, but even neurosurgecns, who pay the highest percentage
of gross income of any specialty, are spending only 5.8%
(18). The very high premiums that are so highly publicized
are very rare -~ 57% of doctors spend less than $5,000 on
malpractice premiums, while only 12% spend over $15,000
(19), with these highest premiums being paid by those well-
paid surgical specialists whose work «constitutes the
greatest risk of harm to health care ccnsumers. In short,

(13) Southern California Physicians Council v. Trav-
elers Insurance Co. See, also, St. Paul Fire & Marine
Ins. Co. v. Barry, 438 U.S. 531, 98 S. Ct. 2923 (1978),
on the subject of anti-competitive practices of medical
malpractice insurers in Rhode Island.

(14) New York Times, February 26, 1985.

(15) KRirchner, Merian, "Is Your Practice Begging For
More Money?," Medical Economics 214, 230 (November 12,
1984).

(16) 1Id. at 231.

(17) From Statistical Abstract of the United States
1984, Bureau of the Census, U.S. Department of Com-
merce, p.1ll1l, and A.M. Best's Casualty Loss Reserve
Development, 1978 through 1984.

(18) Id. at 230. ’

(19) Id. at 229.



as New York trial lawyer Richard Shandell put it recently, a
New York City doctor, who pays the highest premiums in the
country, pays a smaller percentage of his gross income- on
liability insurance than does a New York City cab driver
(20). ‘

4. "Defensive Medicine™ Is Merely Careful Medicine

'Advocates of radical restrictions on the rights of
health care consumers argue that it is the cost of defensive
medicine which bears the true price tag of the so-called
medical malpractice insurance "crisis." The first question
that must be answered 1is, "what is defensive medicine?”
There is no consensus on the answer to that guestion. As it
was once put, ". . . what might appear to be defensive medi-
cal practice to one clinician may, to another, be quality
medical care.” (21) One report has concluded that, while
increased electronic fetal monitoring and caesarian sections
probably were caused by the growing number of suits around
fetal injuries, those procedures did increase the survival
of newborn babies (22). As it was put recently by a
representative of the American Medical Association before a
Kansas Citizens' Task Force on Medical Malpractice, defen-
sive medicine is too nebulous a concept to serve as the
basis of tort restrictive legislation.

It should also be noted that defensive medicine can not
only cost money, but can also save money. It is a common
characteristic of first-party health insurance plans to
require a second opinion as a prerequisite to full compensa-
tion for a surgical procedure. Both the uncertainty of
definition and the uncertainty of economic impact of defen-
sive medicine call into question the medical industry's
claims.

One of the distressing things about the medical
industry's claims that the threat of 1litigation forces
health care providers to provide unnecessary treatment is
that it is a violation of the medical profession's own ethi-
cal code to T"provide or prescribe unnecessary services”
(23). Surely physicians cannot expect the public to believe
that this decidedly minuscule economic burden of medical
malpractice insurance would lead a significant number of
physicians to violate such a clear ethical mandate.

(20) Shandell, Richard, Letter to the Editor of the
Wall Street Journal, October 6, 1983.

(21) Tancredi and Barondess, "The Problem of Defensive
Medicine, 200 .Science 879 (May 1978).

(22) 1Id4. at 882.

(23) Section 2.12, Current Opinion of the Judicial
Council of the American Medical Association.



~Even if one could define defensive medicine so as to
distinguish careful practice from unnecessary surgery, and
second, if one were to accept as true the BAmerican Medical
Association's top estimate of the so-called "cost of defen-
sive medicine," that cost works out to be $1.19 per week for
the average American. Where is the crisis?

In short, to the extent "defensive medicine™ consti-
tutes improved health care (sponge counts, fetal monitor-
ing), it must not be discouraged. To the extent it consti-
tutes unnecessary treatment, it is unmistakeably unethical,
and cannot be excused by claims that the burden of malprac-
tice insurance (remember, that's 0.42% of health costs and
2.9% of physicians' incomes) drive health care providers to
practice it.

5. Health Care Costs Are Causing Increased Malpractice
' Costs, Not The Other Way Around

The irony of the argument that medical malpractice
costs are driving up the cost of health care is that the
contrary is probably more accurate: because a very large
percentage of medical malpractice verdicts are to pay for
past and future medical care, it is in fact the rising cost
of health care which has prompted juries to award higher
verdicts.

THE CAUSE OF MALPRACTICE LITIGATION IS MEDICAL NEGLIGENCE

Every study that has examined the question of what per-
centage of instances of medical negligence result in the
filing of malpractice claims has concluded that there 1is
substantially more medical negligence than there are
malpractice suits. A study included in the Report of the
Secretary's Commission on Medical Malpractice revealed that
only one in every fifteen severe 1injuries resulting from
medical negligence led to malpractice «claims (24). Simi-
larly, a Rand Corporation study found that "at most one in
ten incidents of malpractice result in a c¢laim, and of
these, less than half, or one in 25, receive payment"™ (25).

(24) Pocincki, L.S., et al, "The Incidence of Iatro-
genic Injuries,” Appendix, Report of the Secretary's
Commission on Medical Malpractice (DHEW Publication No
[0S] 73-89), Washington, D.C., Government Printing Of-
fice, 1973, pp. 50-70.

(25) banzon, P.M., Ph.D,, "An Economic Analysis of
Medical Malpractice,™ 1 Behavioral Sciences and the Law
39, 42 (1983).



It should be no surprise that medical negligence is the pri=-
mary cause of malpractice litigation. Testifying before the
- U.S. Department of Health, Education and Welfare Commission
on Medical Malpractice, Eli Bernzwig, former president of
Argonaut Insurance Company and the Commission's Executive
Director, concluded that: :

The time has come for all parties seeking solutions to
the malpractice problems to recognize that the root
cause of the current malpractice problem is the sub-
stantial number of injuries and other adverse results
sustained by patients during the course of hospital and
medical treatment.

That conclusion is no less true today than it was in
1975. Yet the American Medical Association, in the "Action
Plan™ released on February 14, 1985 Dby its Special Task
Force on Professional Liability and Insurance proposed four
general categories of "solutions," IN THIS ORDER: (1) pub-
lic relations, (2) special interest legislation, (3) improv-
ing the medical industry's "defense capability,” and lastly,
(4) risk control and gquality review (26). That the B2MA
should place quality review last among its proposals should
not be surprising: the medical professions historically do
not adequately discipline their own members. A couple of
examples illustrate this point. For example, in the State
of Washington, with over a 30% increase in the number of
licensed physicians between 1976 and 1981 and an approximate
400% increase in the number of referrals to the State Medi-
cal Disciplinary Board, not one physician's 1license was
revoked in 1981 (27). During the late 1970's, one Florida
doctor accounted for 31 paid claims - he is still practicing
medicine in that state, never sanctioned (28). These are
not isolated instances, according to a report issued by the
Ooversight and Investigations Subcommittee of the United
States House of Representatives Committee on Interstate and
Foreign Commerce. One of the findings of that report was
that professional standard review organizations entrusted
with the responsibility of measuring care at hospitals were
not fulfilling their responsibility (29).

(26) BAMA Special Task Force on Professional Liability
and Insurance Action Plan, American Medical Associa-
tion, February 1985.

(27) Medical Disciplinary Board, Washington State
Department of Licensing.

(28) Closed Claims Study of Medical Malpractice In-
surance, 1975-1982, Office of the Insurance Commission-
er, State of Florida (1983).

(29) Surgical Performance, Necessity and Quality,”
Oversight and Investigations Subcommittee of the United
States House of Representatives Committee on Interstate
and Foreign Commerce, December, 1978.



In light of the poor record of the medical profession
in terms of disciplining those few, repeatedly careless doc-
tors it is that much more important that we preserve the
present system. As one study by the Rand Corporation -
pointed out: :

By finding fault and assessing damages against the
negligent provider, the system sends all providers a
signal that discourages future carelessness and reduces
future damages (30).

In fact, the way medical malpractice insurers have generally
set premiums, i.e., by specialty groupings as opposed to by
the experience of individual physicians, has decreased the
efficiency of the system in terms of encouraging the safe
practice of medicine by permitting consistently negligent
physicians to spread their risk of error among their more
careful fellow doctors (31). These "repeaters™ have a sub-
stantial impact on losses paid. A closed claims study
released in 1983 by Florida Insurance Commissioner Gunter
revealed that, from 1975 through 1982, a group of
"repeaters" comprising only 0.7% of the total number of
Florida physicians were responsible for 24% of the claims in
which indemnity payments were made (32). A four-year Cali-
fornia study demonstrated that the Florida figures were not
a fluke: 0.6% of the 8,000 Los Angeles area physicians stu-
died accounted for 10% of all claims and 30% of all payments
(33).

THE PROPOSALS OF THE MEDICAL INDUSTRY
ARE SIMPLY SPECIAL INTEREST LEGISLATION

The proposals of the medical industry tc restrict the
rights of health care consumers are nothing more than spe-
cial interest legislation. That industry asks that a spe-
cial niche in American law be carved out for doctors, while
the rest of us are held responsible £for our carelessness
under time-tested rules of law. The "need” for this special

(30) Schwartz, William B., M.D., and Komesar, Neil K.,
J.D., Ph.D., "Dcctors, Damages and Deterrence,” 298 New
England Journal of Medicine 1282 (June 8, 1978) (From
the Rand Corporation, Santa Monica, California).

(31) 1I4.

(32) Florida Closed Claim Study, supra, fn (28).

(33) Ferber, S., Sheridan, B., "Six Cherished Malprac-
tice Myths Put To Rest, 52 Medical Economics 150
(1975).



protection from traditional American principles of responsi-
bility does not even relate to the technical or scientific
nature of the medical profession: the standard of care
required of physicians is established by the medical profes-
sion itself. A doctor cannot be held negligent unless his
conduct falls below the minimum level of care considered
acceptable by other doctors in the same field of practice.
Yet this standard is not reasonable enough for the medical
industrialists. They propose a wide variety of methods to
prevent victims of medical carelessness from obtaining full
compensation for their injuries. What follows 1is  an
analysis of a few of these proposals to further insulate
doctors from the consequences of their carelessness.

1. Limitations On Damages

The AMA would restrict a medical negligence victim's
right to recover damages for pain and suffering and a
variety of other so-called "non-economic” damages. Other
versions of this proposal currently under consideration in
some states would limit damages of all kinds to a rigid
amount. Any version of this proposal amounts to an effort
to shift the costs of medical negligence to the wvery group
of people who need compensation the most: the brain-damaged
children, quadriplegics, and other acute victims of medical
carelessness. This division of society into classes; seri-
ously injured persons versus less seriously injured persons,
victims of medical carelessness versus victims of the care-
lessness of ordinary citizens, 1s so antithetical to Dbasic
concepts of American justice that such classifications have
been held unconstitutional by courts in two-thirds of the
states where a court of record has ruled on the issue (34).
What is fair compensation for the permanent loss of the use
of a child's brain? How do you determine the damages for
the permanent loss of sight? How do you compensate for a
permanent inability to walk? These are tough questions, but

- questions which American juries decide every day in this

country in cases brought by victims of drunk drivers, defec-
tive products, and a limitless variety of other cases
involving human carelessness. The burden 1is <clearly upon

(34) Florida Medical Center v. Von Stetina, 436 Sco.2d
1022 (Fla.App.1l983); Jones v. State Board of Medicine,
Nos. 55527 and 55586 (D.C. Idaho 1980), on remand from
97 Idaho 859, 555 P.2d 399 (1976); Wright v. Central Du
Page Hospital Assoc., 63 111.2d 313, 347 N.E.2d 736
(1976); McGuffey v. Hall, 557 S.W.2d 401 (Ky. 18977);
Carson v. Maurer, 120 N.H. 925, 424 A.2d4 825 (1980);
Arneson v. Olson, 270 N.W.2d 125 (N.D. 1978); Simon v.
St Elizabeth Medical Center, 355 N.E.2d4 903, 908 (Ohio
ct. of Common Pleas 1976); Graley v. Satayatham, 74
Ohio Ops. 24 316, 343 N.E.2d 832 (Ct. of Common Pleas
1976).
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the medical industrialists to tell us why their lack of cau-
tion should be exempt from this level of scrutiny -~ a burden
they have clearly not carried.

2. Immunity Of Doctors from Punitive Damages For Mali-
cious, Immoral, Wanton, Willful, Or Reckless Acts

For the ordinary citizen, the law recognizes that there
are certain acts which are so so cutragecus that they merit
punishment, but not quite bad enough that they merit crimi-
nal prosecution. In those cases, where the victim can show
that the defendant acted recklessly, maliciously, wantonly,
willfully, or immorally, most courts allow punitive damages
to be awarded. The AMA is now asking legislatures to pro-
vide special protection for those members of the medical

profession who act 1in such an outrageous manner. The
unusual aspect of this request is that punitive damages are
extraordinarily rare in medical malpractice cases. For

example, 1in 1984, for the first time in the history of the
state, a Kansas jury awarded punitive damages in a medical
malpractice case. Again, this proposal is simply another
request for special privileges for a group of people who do
not need them.

3. Government-Imposed Restrictions On Attorneys' Fees

One of the arguments most frequently raised by pro-
ponents of special interest legislation for hospitals and
doctors is that +trial lawyers are encouraged to Dbring
"frivolous"™ malpractice suits because they are customarily
paid on the on the contingency fee system. In that system,
the attorney receives no fee unless and until he obtains an
award for his client, and his fee is based on a percentage
of that award (usually one-third). To deal with that sup-
posed problem, the medical industry 1is proposing that
government step into the contractual arrangement between
victim and lawyer and dictate the terms of that private
agreement. In fact, the contingency fee system makes the
frivolous suit less likely:

The lawyer who is paid a contingency fee . . . 1is not
likely to invest time and several thousand dollars in
out-of-pocket expenses on a case with 1little prospect
of success. Under the system of contingency fees,
lawyers thus have the incentive to filter out capri-
cious suits, which otherwise would overload the courts,
harass physicians and produce no social benefits. (35)

Another justification given by the medical industry for
this proposed intrusion on a citizen's right to contract is
that limiting contingent fees is an effort to increase the

(35) Schwartz, supra, fn  (30),
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amount of money actually paid to the medical negligence vic-
tim. One need only answer the following guestion to test
the sincerity of that claim: how many of us could afford to
hire a lawyer on an hourly basis to pursue a negligence case
against - the vast resources of an insurance company in a
case which might require the expenditure of tens of
thousands of dollars just for expenses (costs of expert
witnesses, investigation fees, and even photocopying volumi-
nous hospital records), not to mention lawyers' fees ranging
from $80 per hour to $300 per hour? Very few of us could
even start such a case (especially if we were unable to work
as a result of injuries), and, for those who could, main-
taining an action against an economic entity with seemingly
endless resources would be very difficult at best.

A Rand Corporaticn study commissioned by the United
States Department of Health Education and Welfare which
examined all of claims of advocates of limits on contingency
fees concluded that any restriction on those fees would be
inappropriate (36). No, the proponents of this brand of spe-
cial interest legislation are not trying to stop frivolous
lawsuits, they are not trying to increase payments to vic-
tims. They are simply trying to prevent victims of medical
negligence from pursuing their legitimate claims. Nothing
more, nothing less.

4, Elimination of the Collateral Source Rule

The AMA proposes that states abolish the <collateral
source rule. This is an important rule of law in most
states which prevents a person found to be guilty of negli-
gence from reducing the amount he owes his victim by the
amount which the victim has received from other sources,
like health insurance or government benefits. Once again,
the proponents of this legislation want to shift the costs
of carelessness away from the careless and to the innocent
victim, who paid for his health insurance, the innocent
employer of the victim, who paid for the vietim's group
insurance, or the innocent taXxpayer, who paid for the
government benefits. The injustice of this proposal is evi-
dent on its face.

136) panzon, Patricia M., "Contingent Fees For Person-
al Injury ULitigation," prepared for the Health Care
Financing Administration, U.S. Department of Health,
Education, and Welfare (R-2458-HCFA), June 1980.
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CONCLUSION

There is a medical malpractice problem. It is too much
medical malpractice. As James S. Todd, M.D., Diplomate of
the American Board of Surgery and a Trustee of the American
Medical Association once said,

". . . Efforts directed toward tort reform and legisla-
tive relief must be reasonable and not self-serving.
Malpractice is a medical problem, not a legal one, and
those injured as a result of negllgence are entitled to

fair and prompt compensation. . . .

It is time for all the parties in this wvery important
issue toc stop the baseless cries for legislative relief, and
to sit down and get serious about protecting the most impor-
tant consumer - the health care consumer. After all, we are
all potential victims. We all have a stake in the outcome.
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INSURANCE DATA

A. Premium Information.

Years | Total Malpractice Premiums Total Personal Health | % of Premiums to
Paid by Health Care Providersl | care Costs in Kansas? | Health Care Costs

1985 $ 32 million $ 3,299,000,000 .96%

1984 $ 24 million $ 3,066,000,000 .78%

1982 $ 12.5 million $ 2,833,000,000 L448%

1982 $ 9.5 million $ 2,600,000,000 .36%

1981 $ -7 - $ 2,400,000,000 -2 -3

1980 $ 12.8 million $ 2,100,000,000 .61%

1979 $ 16.9 million $ 1,900,000,000 .39%

The above statistics show that malpractice premiums in Kansas represent less
sas. For three years (1981, 1982,

1983), doctors in Kansas paid no surcharge for Fund insurance,

than 1% of the total health care costs in Kan

1. Kansas Office of Insurance Commissioner.

2. Kansas Department of Health and Envi

ronment.

3. The Insurance Office has no accurate data for 1931.

B. Per Capita Expenditures.

Years Per Capita Health Care Per Capital Share of
Expenditures in Kansas Maipractice Premiums

1985 $ 1,375 $ 13.33

1984 $ 1,277 $ 10.00

1983 $ 1,180 $ 5.20

1982 $ 1,083 $ 4.00

1981 $ 1,000 $ ---

1980 $ 875 § 5.00

1979 $ 792 $ 7.00

This chart shows the amount, per person,
the total amount of the health care premiums

Kansas. If malpractice were abolished and every dolla

spent on health care in Kansas. Then
are divided among the citizens in

r was returned to the citizens

of Kansas, in 1985 citizens would get a total

of $13.33, in exchange for losing their

Tegal rights.
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Insurance Data
Page 2.

C. Doctors Income,

Year Doctor's Income in Kansas! Doctor's Share of % of Income Paid in
Malpractice Premiums?Z Malpractice-Premiums

1985 $ 524 million $ 21 million 4%

1984 $ 486 million $ 16 million 3.2%

1983 $ 447 million $ 8 million 2%

1982 $ 408 million $ 6 million 1.5%

1981 $ 394 million $ —ee- ———

1980 $ 323 million $ 8 million 2.4%

1979 $ 294 million $ 11 million 4%

The figures of doctors' incomes in Kansasl comes from the American Medical
Association survey of the West North Central Region. This is salary, before taxes,
but after expenses. The Kansas Department of Health and Environment uses the same
data.

The share of malpractice premiums? is taken from the September 1, 1984 "Report
on the Health Care Provider Insurance Availability Act", prepared by Commissioner
Fletcher Bell. According to their data, doctors paid 65% of the total premiums in
1983 (other health care providers pay the rest). While that precentage may be too
high for prior years, it gives the doctors the maximum credit for malpractice
payments.

In 1985, doctors in Kansas will pay approximately 4% of their "after expenses
salary” in malpractice premiums. In 1979, they paid approximately 4% of their salary
in premiums,
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111. Review of the Specific Changes Within Fach “Reform” Area.
A. Collateral Source Rule.
X 1. 33 states have no changes in the collateral source rule.

2. 17 states have modified or abolished the collateral source
rule. - o

a. 3 states have abolished collateral source rule.
(1) Towa - constituticonally upheld.
(2) ldaho - declared unconstitutional.,
(3) North Dakota - declared unconstitutional.

b. 14 states have made various modifications in the
collateral source rule.

(1) After award deductions for collateral sources.

(a) Alaska.
Held Constitutional (b) Florida (subrogation possible}.
Held Constitutional (c) Nebraska.
(d) New York.
(e) Pennsylvania (no subrogation).
Declared Unconstitutional (t)  New Hampshire (jury reduces award by

collateral source, but expenses for the
collateral source reduces the amount
reduced).

(2) Collateral source evidence admissible.
Held Constitutional (a) Arizona (no subrogation).
Held Constitutional (b) California (no subrogation).
(c) Rhode Island.

(3) Public collateral sources admissible, private
collateral sources inadmissible.

(a) Washington.
(b)  Tennessee.
(c)  South Dakota (subrogation possible).
(d) Delaware.
(4) Modified.
peclared Unconstitutional (a) Ohio.

3. General Summary.

a. 4 state Supreme Courts have declared modifications or
abolishments of the collateral source rule UNCONSTITUTIONAL.

b. 5 state Supreme Courts have held modifications or
abolishments of the collateral source rule CONSTITUTIONAL.

-4 -



C. Limits on Awards.

1, 33 states place no limits or caps on awards.

2, 18 states have some type of limitation on awards.

d.

Declared Unconsti-
tuticnal

Declared Unconsti-
tutional

Declared Unconsti-
tutional

b.

Held Constitutional

General limits on awards.

I11inois - $500,000 1imit on recoveries.
(effective 1976).

South Dakota - $500,000 limit on general damages,
special damages uneffected. (1975).

Virginia - $1,000,000 limit overall, (1976).

North Dakota - $300,000 limit for awards arising
out of one occurence. (1977).

Ohio - $200,000 limit on yeneral damages in
non-death cases. (effective 1975).

Limitations on non-eccnomic 10SS.

(1)

(2)

Declared Unconsti-{3)
tutional

(4)

California - $250,000 1imit on non-economic
damages. (1975).

New Hampshire - $250,000 limit on non-economic
loss. (1977).

Texas - $500,000 Timit on non-medical expenses.
(1977).

New Mexico - $100,000 per provider/$500,000 per
incident. Fund pays between $100,000 and

$500,000 but jury may award amount in excess of
$500,000, if the excess is equal to the cost of
medical care or benefits present in case. (1976).



c. Provider/occurrence limits and overall Timits,

Declared Unconsti- (1) Florida - $200,000 per claim/$500,000 per
tutional occurence.,

Declared Unconsti- (2) Idaho - $150,000 per patient/$300,000 aggregate

tutional for doctor. $150,000 per patient/$300,000 -
aggregate for hospital or 10 times number of
beds. Actions Timited to common law negligence.
(1975).

Held Constitutional (3) Indiana - $100,000 per practitioner per
incident/$300,000 aggregate annually. Fund
available up to $500,000. (1975).

Held Constitutional (4) Louisiana - $100,000 per health care
provider/$500,000 overall limitation on
liability. Fund pays between $100,000 and
$500,000. Limited liability for state services,
(1975).

Held Constitutional (5) Nebraska - $1,000,000 limit for health care
provider/$6,000,000 limit. Fund pays betwen
$1,000,000 and $6,000,000. (1976).

(6)  Wyoming - $50,000 mandatory insurance/$1,000,000
limit. Fund pays between $50,000 and $1,000,000,
(1977). .

d. Provider/occurrence limits with no limits on total
award,

(1) Oregon - $100,000 per <laim/$300,000 per
occurrence. Excess paid by Insurance
Commissioner, (19754),

(2) South Carolina - $100,000 per claim/$300,000 per
year. Fund pays excess. (1976).

(3)  Wisconsin - $200,000 per practitioner per
incident/$600,000 ayyreyate annually or limit of
policy which ever is higher. Fund pays excess,
(1975).

3. General Summary.

a. 3 of the 5 general limitations on award have been
declared unconstitutional, while none of them have been
held constitutional.

b. 1 1imit on non-economic loss has been declared
unconstituional and 1 has beer held constitutional. No
recorded decision on the other 2 states with this type
of Timit.



2 of the 6 states with limitation on the
provider/occurrent and overall limits have been declared
unconstitutional. 3 other states with these type of
limitations have upheld the constitutionality.

No decisions on the states with limitations on
provider/occurrence and no overall limits.
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368 SUPREME COURT OF KANSAS

McGuire v. Sifers

No. 55,469

CaroL M. McGuirg, Appellee/Cross-Appellant, v. EARL C. SIFERS,

M.D., et al., Appellants/Cross-Appellees, v. FLETCHER BELL,
Commissioner of Insurance, As Administrator of the Health
Care Stabilization Fund, Intervenor.

SYLLABUS BY THE COURT

1. APPEAL AND ERROR—Invited Error by Appealing Party. Where a party
procures a court to proceed in a particular way thereby inviting a particular
ruling, that party is precluded from assailing such proceeding and ruling on
appellate review.

2. TORTS—Sufficiency of Verdict for Damages. An examination of the nu-
merous cases challenging the sufficiency, or insufficiency, of a verdict for
damages reveals no simple, symmetrical pattern or design, as each case
seems to stand on its own facts.

3. APPEAL AND ERROR-Appellate Review of Jury Verdict for Damages—
Allegation of Excessive Verdict Reciewed. An appellate court should be
cautious when requested to substitute its judgment for that of the trier of fact
that heard the case. We cannot say under the facts of this case the verdict is so
excessive as to shock the conscience or indicate passion and prejudice on the
party of the jury.

4, INSURANCE~Health Care Providers—Professional Liability Insurance
Required. Professional liability insurance is required to be maintained by all
health care providers as a condition to rendering services in the state.

5. CORPORATIONS—Professional Corporation—Statutory Authority. A pro-
fessional corporation is subject to the general laws of Kansas relating to
corporations except that any provision of the professional corporation law
shall take precedence over any provision of the general corporation law
where they conflict.

6. SAME—Professional Corporation—Incorporation of Health Care Provid-
ers. A professional corporation is subject to certain responsibilities when it is
formed. Health care providers who incorporate may do so to gain certain
advantages. They must also accept certain liabilities, such as the application
of the doctrine of respondeat superior.

7. SAME—Professional Corporation—Application of Doctrine of Respondeat
Superior to Professional Corporation. If the legislature had intended to
abrogate the doctrine of respondeat superior as to professional corporations it
could have and would have done so through the enactment of specific and
definitive legislation.

8. JUDGMENTS—Effective Date of Judgment. No judgment is effective un-
less and until a journal entry or judgment form is signed by the trial judge
and filed with the clerk of the court.

9. DAMAGES—Interest on Verdict for Unliquidated Damages—Time That
Interest begins to Accrue. It is error to allow interest on a verdict for
unliquidated damages for the time between its finding and rendition of the
judgment thereon.
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10. JUDGMENTS—Interest—Tender of Judgment Required to Avoid Accrual
of Interest on Appeal. If the judgment debtor wishes to avoid the accrual of
interest on appeal, he must tender the amount of the judgment or pay the
amount into court.

11, SAME—Interest—Payment of Judgment into Court by Judgment Debtor—
Interest Not Recoverable on Deposited Money. Once a judgment debtor
pays the full amount of money payable on a judgment into court, interest is
not recoverable on the monies deposited in court.

12. HUSBAND AND WIFE—Loss of Consortium—Vesting of Cause of Ac-
tion—Reduction of Award by Percentage of Injured Spouse’s Fault. The
cause of action to recover for loss of consortium vests in the spouse who files
an action for personal injuries, not in the spouse who actually suffers the loss
of consortium. Our statutes require the award for loss of consortium be
reduced by the percentage of the injured spouse’s fault.

Appeal from Johnson district court, J. STEWART McWiLL1AMS, judge. Opinion
filed April 27, 1984. Affirmed in part and reversed in part.

M. Warren McCamish, of Williamson & Cubbison, of Kansas City, argued the
cause, and John L. Peterson and Timothy P. McCarthy, of the same firm, were
with him on the brief for the appellants/cross-appellees.

Jay Thomas, of Barnett & Ross, Chartered, of Kansas City, argued the cause,
and James M. Barnett, of the same firm, was with him on the brief for the
appellee/cross-appellant,

Michael J. Dutton, special assistant attorney general, argued the cause and was
on the brief for intervenor Fletcher Bell, as Administrator of the Health Care
Stabilization Fund. :

The opinion of the court was delivered by

Lockerr, J.: This is a direct appeal of a medical malpractice
action instituted by Carol M. McGuire against Earl C. Sifers,
M.D. and Sifers, Taylor and Hitchcock, M.D.’s, Chartered, a
professional corporation. Count I claims damages suffered by
McGuire (plaintiff). Count II claims damages for loss of consor-
tium pursuant to K.S.A. 23-205. The case was tried before a jury
in November, 1982. The jury returned a verdict for $600,000.00
in Count I and $82,000.00 in Count II. The trial judge reduced
both Count I and Count II by the 35% fault attributed to the
plaintiff by the jury. The final judgment totaled $443,300.00. The
defendants appeal. Plaintiff cross-appeals. Insurance Commis-
sioner Fletcher Bell, as Administrator of the Kansas Health Care
Stabilization Fund (Fund), was permitted to intervene.

In January, 1976, McGuire was referred by her family physi-
cian to Dr. Sifers, a surgeon, for monitoring and observation of
several lumps in her breast. McGuire’s condition was diagnosed
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as fibrocystic disease, a forming of cysts in the breast tissue.
Biopsies were taken to aid in determining whether the cysts
were harmless, premalignant or cancerous. To treat the fibro-
cystic disease, Dr. Sifers performed subcutaneous mastectomy
surgery upon the plaintiff in May, 1979. Dr. Sifers’ primary
objective in performing the surgery was to prevent the possibil-
ity of the plaintiff developing breast cancer later. During the
plaintiff's operation, Dr. Sifers removed breast tissue from be-
tween the muscle and skin, and silicone gel implants were
inserted to reconstruct the breast. Approximately 20% of the
breast tissue was not removed by Dr. Sifers to permit possible
further breast reconstruction at a future time.

Complications arose after the plaintiff's surgery. The nipple
areas grew dark and hardened; the skin died and pulled away
from the breast. Surgery was performed by Dr. Sifers in August,
1979, to remove those areas of dead skin and to close the wound.
Dr. Sifers removed the stitches several weeks later. The day Dr.
“ifers removed McGuire's stitches, the incision opened and
required restitching at an emergency room. From August to
November, 1979, the plaintiff’s stitches in the breast area re-
opened requiring restitching three or four times. When the
incisions broke open, implants were visible. Where the stitches
failed, openings were sometimes two or three inches wide.

In an effort to solve the problem Dr. Sifers removed the breast
implants in November, 1979, and placed smaller implants in the
breasts. For a three to four month period the plaintiff began to
feel better and all incisions remained closed. Since her first
operation the plaintiff had been confined to bed; she was now
allowed to get up and take over household chores.

Troubles began anew in March, 1980, when the incision on the
right breast opened. Dr. Sifers repeatedly performed corrective
surgery. The incisions continually broke open between March
and May, 1980. In May, 1980, Dr. Sifers again replaced one of the
implants with a smaller implant. In the new implant area the
incision opened frequently between May and August, 1980. Both
breast implants were removed in August, 1980, by Dr. Sifers.
The plaintiff, still in pain, consulted another doctor in August,

1980. In December, 1980, after office treatment and surgery
performed by the second doctor, the plaintiff recovered.
McGuire has not yet determined whether complete breast re-
construction surgery should be attempted.
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At trial the plaintiff introduced expert witness testimony to
prove Dr. Sifers treated the plaintiff in a medically negli}’,ert
manner before, during and after surgery. The jury found for&thxe
plaintiff on November 24, 1982. The jury apportioned 65% of the
fault to Dr. Sifers and 35% to the plaintiff. The trial jud
’reduced the judgment in both Count 1 and Count 2 by 35‘%3 tgz
judgment totaled $443,300.00. The defendants appeal. Phi.ntiff
cross-appeals. The Insurance Commissioner representir;g the
Fund, was allowed to intervene in the appez,al.

Tl}e first issue involves the admission into evidence of a
por‘tlon of Dr. Sifers’ testimony. During the presentation of
plaintiff's ‘evidence, Dr. Sifers was called as a witness

The defendants contend reports of the Hospital Ou.ality As-
surance Committee introduced through Dr. Sifers"testimon‘
was irrelevant and erroneously admitted since these event}s/
og'curfed after the plaintiff's surgery. From the transcript of Dr
Sifers” testimony, it is not clear which events occurred before 0;
a'fter the plaintiff’s surgery. Dr. Sifers, in his answers to ques-
tions propounded by plaintiff's counsel, interjected into evi-
de.nce the matters which his counsel now claims as error Just
prior to that testimony, Dr. Sifers asked his attorney if he Ql'mu]‘d
answer fhe question. Defendants’ counsel urged him to a;l‘;wer
’Ihe.deiendants’ counsel did then object to the relevanq; off;
portion of the doctor’s testimony concerning matters subsec uen‘t
to the plaintiff’s surgery. o

Relevant evidence is evidence having any tendency in reason
to prove any material fact and the determination of relevancy is a
matter of logic and experience, not a matter of law. State v
Norn.zan, 232 Kan. 102, Syl. 1 4, 652 P.2d 683 (1982). Subject to'
certain exclusionary rules, the admission of evidence lies within
the sound discretion of the trial court. State v. Norman. 232 Kan
at 108. Some of the matters contained within Dr. Sif’ers’ testi-.
mony were events that occurred prior to plaintiff's surgery. At
the time of trial, defendants failed to object that specific events
oc‘cu.rred after the surgery. Without specific objections, the ad‘—
mission of evidence is generally not reversiblée error. See’ State v
Garcia, 233 Kan. 589, Syl. 17, 664 P.2d 1343 (1983). '

The defendants did object to the admission of Bethany Medi-
cal Center documents promulgated in June of 1981, subsequent
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to plaintiff’s operation, which set restrictions on the performance
of subcutaneous mastectomy surgery. It was Dr. Sifers wh(?,
while testifying at the trial, produced the documents from his
briefcase; he then stated he had been using similar standards
contained within the papers since 1971. Dr. Sifers’ own testi-
mony established the relevancy of these documents after he had
voluntarily produced the documents. o

The plaintiff claims if error was committed by admission of the
evidence, it was harmless in the face of expert testimony. In
addition defendants fail to show how the testimony prejudiced
them. K.S.A. 60-261 provides:

“No error in either the admission or the exclusion of evidence and no error or
defect in any ruling or orderor in anything done or omitted by the court or by any
of the parties is ground for granting a new trial or for setting aside a verdict or for
vacating, modifying or otherwise disturbing a judgment or order, unless refusal to
take such action appears to the court inconsistent with substantial justice. The
court at every stage of the proceeding must disregard any error or defcst in the
proceeding which does not affect the substantial rights of the parties.

Here it was Dr. Sifers who actually inserted into evidence the
statement defense counsel claims as error. His client endeavored
at trial to justify his past actions by implying his course of
conduct in 1979 has been adopted as the proper standard for
procedures in 1982. Despite defendants’ attorney’s objections
urging the judge to require his client to stop testifying, the doctor
continued to defend his prior actions. Defendants now claim that
evidence was not relevant and it was error to admit the evidence.
It was the defendant himself who proceeded in a manner which
required the trial judge to admit the evidence. Where a ;?arty
procures a court to proceed in a particular way thereby inviting a
particular ruling, that party is precluded from assailing such
proceeding and ruling on appellate review. Grimm v. Puallesen,
215 Kan. 660, 527 P.2d 978 (1974). The trial court did not err in
admitting the evidence.

Defendants contend the evidence did not support the amount
of the verdict. They contend the $600,000.00 the jury awarded to
the plaintiff, before reduction for plaintiff's comparative fault,
should shock the conscience of this court. The defendants cite
the case of Kirk v. Beachner Constuction Co., Inc., 214 Kan. 733,
Syl. 11, 522 P.2d 176 (1974), where this court stated:

“Where the charge of excessive verdict is based on the passion or prej.udice of
the jury and depends for support solely on the size of the verdict, the trial court
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will not be reversed for refusing a new trial, nor will a remittitur be ordered,

unless the amount of the verdict in the light of the evidence shocks the con-
science of the appellate court.”

Defendants claim a large portion of the plaintiff's damages
were compensation for past and future pain, suffering, disabili-
ties, disfigurement and mental anguish. The plaintiff agrees with
this assessment,

The court in Kirk also said at 214 Kan. 736-37:

“An examination of the numerous cases challenging the sufficiency, or insuf-
ficiency , of a verdict reveals no simple, symmetrical pattern or design. Each case
seems to stand on its own facts. We deem it fruitless to attempt a reconciliation of
the various amounts which have or have not been held excessive, and we shall
undertake no such effort. Perhaps no better explanation can be given for the lack
of dollars and cents uniformity in our decisions than is expressed in Domann v.
Pence, 183 Kan. 135, 325 P.2d 321:

s

Pain and suffering have no known dimensions, mathematical or
financial. There is no exact relationship between money and physical or mental
injury or suffering, and the various factors involved are not capable of proof in
dollars and cents. For this very practical reason the only standard for evaluation is
such amount as reasonable persons estimate to be fair compensation for the
injuries suffered, and the law has entrusted the administration of this criterion to
the impartial conscience and judgment of jurors, who may be expected to act
reasonably, intelligently and in harmony with the evidence. . . J(p. 141)

“The times in which we live are highly inflationary, with constantly climbing
prices and a continually shrinking dollar. It is against this sort of a background
that we must consider the dictates of conscience.”

An appellate court should be cautious when requested to
substitute its judgment for that of the trier of fact that heard the
case. We cannot say, under these facts, the verdict is so excessive
as to shock the conscience or indicate passion and prejudice on
the part of the jury.

The defendant, Sifers, Taylor and Hitchcock, M.D.’s, Char-
tered, a professional corporation (Corporation), appeals from the
denial of its motion for a directed verdict at the close of all the
evidence. The Corporation contends it was not liable for Dr.
Sifers’ negligence under the doctrine of respondeat superior.
The Corporation bases its argument upon the Kansas Health
Care Provider Insurance Availability Act (Act). K.S.A. 40-3401 et
seq. The Insurance Commissioner opposes the Corporation on
this issue. The Act was examined by the court in State ex rel.
Schneider v. Liggett, 223 Kan. 610, 611, 576 P.2d 221 (1978):
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“The Kansas Health Care Provider Insurance Availability Act was passed by
the 1976 legislature as a partial response to increasing pressure brought upon
Kansas health care providers because of the national medical malpractice erisis.
The primary feature of the act is the requirement that all health care providers
operating within the state must obtain professional malpractice liability insur-
ance (40-3402) and pay a surcharge to the health care stablilization fund (40-
3404). The law requires the provider to carry a basic policy of $100,000 per
occurrence and an annual aggregate of $300,000 for all claims made during the
period. The stabilization fund provides for the payment of claims in excess of
policy limits. Included in the act is a provision requiring every health care
insurer to participate in an apportionment plan whereby any health care provider
may obtain lability insurance from the plan if insurance {rom a conventional
source (40-3413) is not available.

“The problem of obtaining and maintaining affordable malpractice insurance
came before the legislature in 1971, 1973 and 1975. As a result, the legislature
enacted a law in 1975 requiring all health care insurers to report their claims
»xperience to the commissioner of insurance (K.S.A. 1975 Supp. 40-1126, et seq.).
in 1976, however, the problem had grown to such proportions it received full
legislative attention. A legislative interim committee was told in detail how
insurance costs had skyrocketed on present policies, policies were unavailable
for new doctors, insurers were beginning to withdraw from the medical mal-
practice field, and the availability of medical service in some Kansas communi-
ties was threatened. In response, the committee proposed twelve bills, including
the act in the present controversy.

“The original bill did not require mandatory insurance coverage, nor did it
~ruire payment of the surcharge. These provisions were added by the legisla-
iure at the behest of Insurance Commissioner Fletcher Bell. The mandatory
coverage provision, it was alleged, would provide for the financial stability of the
insurance availability program and would assure all Kansans they would have a
source of recovery for damages resulting from malpractice.”

For an in-depth analysis see Reports of Special Committees to
the 1976 Kansas Legislature re: Proposal No. 42—Medical Mal-
practice.

As noted in State ex rel. Schneider v. Liggett, the Fund is
required to pay “[alny amount due from a judgment or settle-
ment which is in excess of the basic coverage liability of all liable
resident health care providers or resident self-insurers for any
such injury or death arising out of the rendering of or the failure
to render professional services within or without this state.”
K.S.A. 1983 Supp. 40-3403(b). (No change since statute passed in
1976.) Health care providers covered by the Act include “a
person licensed to practice any branch of the healing arts by the
state board of healing arts,” and “a professional corporation
organized pursuant to the professional corporation law of Kansas
by persons who are authorized by such law to form such a
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corporation and who are health care providers as defined by this
subsection.” K.S.A. 1983 Supp. 40-3401(f). (No change in these
portions of the statute since statute passed in 1976.)

The Act classifies both the doctor and the professional corpo-
ration as health care providers. The Corporation argues the
legislature did not intend for both a doctor and his or her
professional corporation be liable to a patient for the same
occurrence. The Corporation claims if both the doctor and the
prpfessional corporation are liable for the same occurrence pre-
mium costs of medical malpractice insurance will be incre’"lsed

thereby defeating the purpose of the Act, o

'Physicians who are shareholders or employed by a profes-
sional corporation are required by the Act to obtain basic liability
coverage the same as other physicians who are not shareholders
or ‘emplo_vees of a professional corporation. The Corporation
claims professional corporations classified as health care provid-
ers are required to have malpractice insurance to protect patients
\Yhere nurses or medical technicians employed by that profes-
sional corporation are negligent. ‘

. The laws of this state contain broad general provisions autho-
rizing the organization of corporations for any lawful business
purpose. K.S.A. 17-6001(b). Other statutes permit persons en-
gag?d %n certzflin professions, when licensed to practice that
protession, to torm corporati -t racti ‘ i {
e a1 form ¢ 'porations for the practice of their profes-

A professional corporation is subject to the general laws of
Kansas relating to corporations except that any provision of the
professional corporation law shall take preo’edence over any
provision of the general corporation law where they conflict
K.S:A. 17-2708. There is no conflict between general laws gov-.
ering corporations and professional corporation laws in this
case; therefore, the general corporation law controls.

Professional liability insurance is required to be maintained
by all health care providers as a condition to rendering services
in the state. K.S.A. 40-3402 provides in part: ‘

“({f) A policy of professional liability insurance approved by the commissioner
and. issued by an insurer duly authorized to transact business in this state in
which the limit of the insurer’s liability is not less than one hundred thousand
dollars ($100,000) per occurrence, subject to not less than a three hun;i(red

thosxsand dollar ($390,090) annual aggregate for all claims made during the policy
period, shall be maintained in effect by each resident health care provider as a
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condition to rendering professional service as a health care provider in this state,
unless such health care provider is a sclf-insurer.

K.S.A. 1983 Supp. 40-3401(f) defines both Dr. Sifers, a person
licensed to practice a branch of the healing arts, and the Corpo-
ration as a “health care provider.” Each health care provider is
required by statute to maintain professional liability insurance.

K.S.A. 1983 Supp. 40-3403 provides for the establishment of a
fund to pay any amount due from a judgment or settlement in
excess of the basic coverage of all liable health care providers. It
states in part:

“(a) For the purpose of paying damages for personal injury or death arising out
of the rendering of or the failure to render professional services by a hea‘lth care
provider, self-insurer or inactive health care provider subsequent to the time that
such health care provider or self-insurer has qualified for coverage under Fhe
provisions of this act, there is hereby established the health care stabilization
fund. The fund shall be held in trust in a segregated fund in the state treasury.
The commissioner shall administer the fund or contract for the administration of
the fund with an insurance company authorized to do business in this state.

“(b) Subject to subsection (), the fund shall be liable to pay: (1) Any amount
due from a judgment or settlement which is in excess of the basi.c coverage
liability of all liable resident health care providers or resident self-insurers for
any such injury or death arising out of the rendering of or the failure to ren'der
professional services within or without this state . . . " Emphasis supplied.

The Fund must pay any amount of a judgment or settlement in
excess of the basic coverage liability of all liable resident health
care providers or resident self-insurers. .

The basic coverage required for a health care provider is set
forth in K.S.A. 40-3408 which states in part:

“The insurer of a health care provider covered by the fund or self-insurer shall
be liable only for the first one hundred thousand dollars ($100,000) of a claim for
personal injury or death arising out of the rendering of or the failure to render
professional services by such health care provider, subject to an annual aggregate
of three hundred thousand dollars ($300,000) for all such claims again§t the
health care provider. However, if any liability insurance in excess of suc.h
amounts is applicable to any claim or would be applicable in the absence of this
act, any payments from the fund shall be excess over such amounts paid, payable
or that would have been payable in the absence of this act.”

The Corporation claims even though there are two health care
providers, Dr. Sifers and the Corporation, each reqx’lired to
maintain professional liability insurance, only Dr. Sifers’ insurer
is liable for the first $100,000.00 of the plaintiff’s claim.

The Corporation makes two arguments why corporations are
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not liable for negligent acts of doctors who are shareholders or
employees. Both arguments are based on legislative intent, and
cite no authority or legislative history to support them.
Defendants first argue because professional corporations were
not included in the original definition of health care provider,
the legislature must have intended that doctors and their profes-
sional corporations were to be treated independently, thus vi-
tiating the vicarious liability between them. This line of reason-
ing is without merit and cannot be supported by examining the
legislative history of Senate Bill No. 646 (L. 1976, ch. 231).
Senate Bill No. 646 was changed four times during its legislative
course. When examining those changes one finds that the groups
included in the definition of health care provider changed with
each draft. Some groups were added to the definition while
others were deleted. The reason for changes was not that the
legislature was considering the doctrine of respondeat superior
or issues of liability between parties. It was for the reason the
respective groups asked to be included or excluded from the Act.
This is recognized by this court in Liggett, 223 Kan. at 612,
where we noted that nurses and dentists were exempted from
the Act because they asked to be exempted, while pharmacists
were included in the Act because they asked to be included.
The legislature included professional corporations in the bill
for the same reason it included pharmacists, that is because it
was asked to include professional corporations in the Act. Pro-
fessional corporations were added to Senate Bill No. 646 in
conference committees after the bill had already been through
two Senate committees and one House committee. Since the
relevant language was added to the bill in conference commit-
tee, it is difficult to establish with any degree of certainty why it
was added. The reason the legislature was concerned was that it
knew professional corporations could be liable for their doctor
stockholders” and doctor employees’ negligent acts through re-
spondeat superior and it wanted corporations to have the limited
protection provided by the Act. This is the only logical explana-
tion of why corporations were included. There is no question
that the doctrine of respondeat superior was applicable to doc-
tors and their corporations in Kansas at the time of enactment.
See Jacobson v. Parrill, 186 Kan. 467, 472, 351 P.2d 194 (1960).
So, instead of abrogating the doctrine of respondeat superior as
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appellant contends, the professional corporations were added as
health care providers to protect the professional corporations
from unlimited exposure. If this was not the underlying intent of
the legislature, it most certainly has had that effect because all
professional corporations of doctors in Kansas now have profes-
sional liability policies and these policies cover their employee
doctors.

In their second argument, appellants contend because doctors
and corporations are both defined as health care providers and
are required to carry the basic coverage limits, the doctrine of
respondeat superior is inapplicable. There must be a showing of
independent fault on the parts of the doctor and the professional
corporation before the professional corporation is liable. Or, in
other words, appellants contend that the legislature changed the
tort law of vicarious liability in Kansas by requiring both the
doctors and professional corporations to have the coverage.

This court reviewed the doctrine of respondeat superior or
vicarious liability as applied to corporations in Kline v. Multi-
Media Cablecision, Inc., 233 Kan. 988, 989, 666 P.2d 711 (1983):

“[A] corporation is liable for the torts of its agent when committed within the
scope of the agent’s authority and course of employment even though it did not
authorize or ratify the tortious acts. [Citation omitted.] A related rule of law states
a principal is responsible for the torts of its agent where the tortious acts are
incidental to and in furtherance of the principal’s business, even though outside
the scope of the agent’s authority.”

The rationale for the doctrine of respondeat superior was
stated in 53 Am. Jur. 2d, Master and Servant § 417 at p. 432:

“The doctrine of respondeat superior, under which liability is imposed upon
the master for the acts of his servants committed in the course or within the scope
of their employment, has its foundation or origin in consideration of public
policy, convenience, and justice. It is elemental that every person in the man-
agement of his affairs shall so conduct them as not to cause an injury to another,
and if he undertakes to manage his affairs through others, he remains bound so to
manage them that third persons are not injured by any breach of legal duty on the
part of such others while they are engaged upon his business and within the
scope of their authority. ‘“The maxim of respondeat superior,” said Lord Chiefl
Justice Best in Iall v. Smith, ‘is bottomed on this principal: that he who expects
to derive advantage from an act which is done by another for him must answer for
any injury which a third person may sustain from it ”

A professional corporation is subject to certain responsibilities
when it is formed. Health care providers who incorporate may do
so to gain certain advantages. They must also accept certain
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liabilities, such as the application of the doctrine of respondeat
superior. Such liability may result in greater care being taken by
professional corporations when employing physicians.

There is no indication in the Act or in legislative committee
reports or minutes indicating the legislature intended to abro-
gate the application of respondeat superior to professional cor-
porations who are health care providers. K.S.A. 40-3402 requires
each health care provider to maintain minimum malpractice
insurance of $100,000.00 per occurrence and an annual aggregate
of $300,000.00 for all claims made during the period. The Fund
will pay the amount in excess of the basic coverage liability.
K.S.A. 1983 Supp. 40-3403(b). The Act does not limit liability to
$100,000.00 for all health care providers in any occurrence. It
only limits each health care provider’s liability to $100,000.00 for
each occurrence. Several health care providers can be held liable
in the same malpractice action. The Act’s goal of limiting the cost
of malpractice insurance may be still reached, although a pro-
fessional corporate health care provider is subject to malpractice
liability, for the reason its potential liability is restricted by the
Act.

The legislature made these decisions based upon other con-
siderations, not because it wanted to address vicarious liability of
doctors and their corporations. If the legislature had intended to
abrogate the doctrine of respondeat superior as to professional
corporations, it could have and would have done so through the
enactment of specific and definitive legislation. But, it did not do
this. The reason why is that it did not consider abrogating this
long-standing rule of law as to doctors and their professional
corporations. Since the rule of respondeat superior was not
changed as to doctors and professional corporations by the leg-
islature in the Act, the rule is still applicable to Dr. Sifers and the
Corporation. Therefore, the Corporation is responsible for the
negligent act of its employee. As such, the trial court’s ruling is
correct and must be upheld.

Subsequent to the jury verdict of November 24, 1982, the trial
court scheduled a hearing for December 8, 1982, to determine
whether the separate award to the plaintiff on behalf of her
husband should be reduced by the percentage of fault attributed
to the plaintiff. After the hearing the issue was taken under
advisement by the court. By Memorandum Decision dated and
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filed January 4, 1983, the trial court ruled that any recovery for
Terry McGuire pursuant to K.S.A. 23-205 should be reduced by
the percentage of fault attributed to the plaintiff. The plaintiff
cross-appealed from this decision. A Journal Entry of Judgment
in the amount of $443,300.00 was signed by all parties and filed
with the Clerk of the District Court of Johnson County, Kansas
on January 5, 1983.

A Motion for New Trial or, in the Alternative, the Request for
Remittitur was filed by defendants on January 17, 1983. On
February 3, 1983, the trial court overruled both motions.

On February 4, 1983, the Fund mailed $243,300.00 to the
Clerk of the District Court as full payment of its share of the
judgment.

March 2, 1983, defendants filed a Notice of Appeal. Dr. Sifers
filed a separate motion requesting the trial court issue an order to
allow payment of $100,000.00 into court, to toll the interest on
that portion of the judgment against Dr. Sifers. That motion was
granted the same day. As a result, the Medical Protective Com-
pany, on behalf of Dr. Sifers, paid the amount of $100,000.00 into
the Clerk of the District Court.

The Insurance Commissioner’s motion to intervene, on behalf
of the Fund, was granted April 6, 1983,

A motion was filed by plaintiff asking the court to fix a date
from which interest should run on the judgment amount, and a
hearing was duly held on March 11, 1983. The trial court ruled
that since less than the total amount had been tendered to the
Clerk of the District Court, the statutory interest rate of 15%
should run on the total amount of the judgment of $443,330.00,
even though $343,300.00 had previously been paid into court.
The trial court further ruled that the statutory interest rate of 15%
should attach to the judgment as of the date of the jury verdict of
November 24, 1982, as opposed to the date the journal entry of
judgment was filed, January 5, 1983.

The defendants and the Insurance Commissioner raise two
questions concerning postjudgment interest.

First, the defendants and the Insurance Commissioner con-
tend postjudgment interest should run from January 5, 1983, the
day the journal entry was filed, not from the November 4, 1982,
date the verdict was returned by the jury. The parties complain
the trial court erred when it ordered postjudgment interest to run
from the date of the verdict.
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Plaintiff cites Reel v. Kress & Co., 192 Kan. 525, 389 P.2d 831
(1964); Degnan v. Young Bros. Cattle Co., 152 Kan. 250, 103 P.2d
918 (1940); Koontz v. Weide, 111 Kan. 709, 208 Pac. 651 (1922).
All cases cited by the plaintiff predate the 1976 amendment of
K.S.A. 60-258.

K.S.A. 1983 Supp. 16-204(c) provides:

“Any judgment rendered by a court of this state on or after July 1, 1982, shall
bear interest on and after the day on which the judgment is rendered, at the rate
of 15% per annum.”

In State v. Dubish, 234 Kan. 708, 714, 675 P.2d 877 (1984), the
court stated:

“K.S.A. 60-258 was amended in 1976, and now provides:

““Entry of judgments [shall] be subject to the provisions of section 60-25-4(h),
No judgment shall be effective unless and until a journal entry or judgment form
is signed by the trial judge and filed with the clerk of the court. .

“ “When judgment is entered by judgment form the clerk shall serve a copy of
the judgment form on all attorneys of record within three days. Service may be
made personally or by mail. Failure of service of a copy of the judgment form
shall not affect the validity of the judgment.’

“The new statute’s language is clear. No judgment is effective unless and until
a journal entry or judgment form is signed by the trial judge and filed with the
clerk of the court. In re Estate of Burns, 227 Kan. 573, 575, 608 P.2d 942 (1980).”

Under the present statute, there is no judgment rendered for
interest to commence until a journal entry or judgment form is
signed by the trial judge and filed with the clerk of the court. See
1 Gard’s Kansas C. Civ. Proc. 2d Annot. § 60-258 (1979).

Where there is more than one claim for relief or multiple
parties K.S.A. 60-258 states entry of judgment shall be subject to
the provisions of K.S.A. 60-254(b), which provides:

“When more than one claim for relief is presented in an action, whether as a
claim, counterclaim, cross-claim, or third-party claim, or when multiple parties
are involved, the court may direct the entry of a final judgment as to one or more
but fewer than all of the claims or parties only upon an express determination that
there is no just reason for delay and upon an express direction for the entry of
judgment, In the absence of such determination and direction, any order or other
form of decision, however designated, which adjudicates fewer than all the
claims or the rights and liabilities of fewer than all the parties shall not terminate
the action as to any of the claims or parties, and the order or other form of decision
is subject to revision at any time before the entry of judgment adjudicating all the
claims and the rights and liabilities of all the parties.”

Plaintiff argues all issues were resolved on Count I, the claim for
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her own injuries, when the verdict was returned by the jury;
unresolved issues remained only on Count I1, the claim for loss
of consortium, and therefore, posjudgment interest should run
on Count I from the date the verdict was returned. This is
incorrect. A final judgment of one or more of the claim§ in a
lawsuit pursuant to K.S.A. 60-254(b), to be effective, must follow
the filing requirements of K.S.A. 60-258. Without a journal entry
or judgment form as prescribed by K.S.A. 60-258, there was no
judgment on any issue. It is error to allow interest on a ve.rdlct for
unliquidated damages for the time between its finding and
rendition of the judgment thereon. Milling Co. v. Buoy, 71 Kan.
293, Syl. 13, 80 Pac. 591 (1905). ‘
The plaintiff claims losing parties by delaying the. entry c?f
judgment are capable of denying the prevailing party mter?st it
is entitled to receive. In most cases a journal entry can be filed,
finalizing judgment, shortly after trial. Trial courts should pre-
vent intentional delay of the entry of judgment by filing a
judgment form or requiring that a journal entry be signed and
filed with the clerk of the court as soon as possible. ,

Second, the defendants’ and the Insurance Commissioner’s
claim is that the trial court erred in ruling postjudgment interest
should run on the $443,300.00 judgment although $343,300.00
was paid to the clerk of the district court. The Insurance Con'xa
missioner on behalf of the Health Carc Stabilization Fund paid
$243,300.00 into court and Dr. Sifers’ insurer paid $100,000.00
into court,

In Schaefer & Associates v. Schirmer, 3 Kan. App. 2d 114,
119-20, 590 P.2d 1087 (1979), Judge Spencer wrote:

“If the judgment debtor wishes to avoid the accrual of interest on appeal, be n‘1ust
tender the amount of the judgment or pay the amount into court. [Citations
omitted.] )

“The trial court offered plaintiff the opportunity to avoid the accrual of interest
on appeal by making payment into court, with appropriate ()rdcrs‘ d?recting that
such would not constitute an acquiescence, Plaintiff did not avail itself of that
opportunity. Under our statute, interest on the judgment must therefore continue
to accrue until it is paid.” Emphasis supplied.

In Bartlett v. Heersche, 209 Kan. 369, Syl. 12, 496 P.2d 1314
(1972), this court stated:

“Once a judgment debtor pays the full amount of money payable on ajud’ﬁ’;ment
into court, interest is not recoverable on the monies deposited in court.
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Neither Bartlett nor Schaefer addresses the question of
whether partial payment of a judgment tolls postjudgment inter-
est on the portion paid into court, but the language used in the
opinions suggests a judgment debtor must pay the full amount of
the judgment into court to toll postjudgment interest. In Schaefer
the word “tender” is utilized. This court stated in Carpenter v.

Riley, 234 Kan. 758, Syl. 11, 675 P.2d 900 (1984):

“Tender is an unconditional offer to perform a condition or obligation. The
party making tender must have the ability for immediate performance. The
tender must be absolute and unconditional to be effectual,”

47 C.J.S., Interest & Usury § 62, pp.148-50 states:

“To suspend the accrual of interest on a debt, a tender must be in the full
amount owed by the debtor, as adjudicated by the trial court, or on appeal,
regardless of whether the tender is made before or after the bringing of a suit.
Accordingly, this rule is applicable to tenders made before bringing suit, or
during litigation, or after judgment, and pending appeal.

“The accrual of interest on a debt is not generally suspended by the tender in
an amount less than the amount due, and the fact that there is a bona fide dispute
as to the amount of the indebtedness is no bar to granting of interest if the amount
offered falls short of the amount found to be due. Thus, a tender of the principal
amount of an indebtedness may not stop the accrual of interest thereon where it
does not include accrued interest, costs, or attorney fees.

“A partial payment of a judgment into court, however, may stop the acerual of
interest on that part of the judgment that has been satisfied, if it is a legally
sufficient tender and can be treated as a partial payment, and if the clerk of the
court is directed to apply the partial payment to the reduction of the amount of
the judgment.”

Dr. Sifers’ insurer and the intervenor Insurance Commissioner
did not intend their payment into court to be a partial payment of
their portion of the judgment. Their intent was to fully pay the
portion of the judgment for which they were responsible to the
plaintiff, thereby tolling the statutory rate of interest pending
appeal,

The defendants and the intervenor argue the plaintiff is re-
ceiving an unfair windfall because she is receiving statutory
postjudgment interest at a 15% interest rate and close to 9%
interest on the funds already paid into court. To hold that the
accrual of interest was not tolled will unjustly enrich the plaintiff
who is receiving interest on the money already paid plus, under
the trial court’s order, statutory interest of 15% on the entire
judgment until paid.

47 C.].S., Interest & Usury § 23, p. 69, contains this statement:
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“The allowance of interest on a judgment, under the statutes, is not a measure
of damages, but a compensation fixed by law for the purpose of indemnifying the
judgment creditor for the nonpayment of the liquidated claim and the loss of the
use of his money, although the interest has been held to be a legal incident of the
judgment, and a distinct substantive part of the debt.”

We have determined the professional corporation’s insurer
was responsible for its employee’s, Dr. Sifers, negligent acts
while treating the plaintiff. The Corporation’s insurer, as a health
care provider, was subject to liability not to exceed $100,000.00
for its employee’s negligent act notwithstanding that the em-
ployee, Dr. Sifers, also a health care provider, was required to
pay $100,000.00. Therefore, Dr. Sifers’ insurer and the Fund
have paid into court the full amount of the judgments against
them. The remaining unpaid portion of the judgment
($100,000.00) was the responsibility of the professional corpora-
tion’s insurer. Payment by Dr. Sifers’ insurer and the Insurance
Commissioner for the Fund was an unconditional tender of the
full amount they owed. There was no partial payment of the
judgment against Dr. Sifers’ insurer and the Fund. The profes-
sional corporation, having failed to pay its proper portion of the
judgment, owes the remaining $100,000.00, at the legal rate of
interest allowed by law from the date the journal entry was filed
with the clerk of the court.

The plaintiff cross-appeals from the trial court’s ruling that the
award for the plaintiffs loss of consortium claim be reduced by
the comparative fault attributed to the plaintiff. The question is
one of first impression.

Loss of consortium actions are brought pursuant to K.S.A.
23-205, which provides:

“Where, through the wrong of another, a married person shall sustain personal
injuries causing the loss or impairment of his or her ability to perform services,
the right of action to recover damages for such loss or impairment shall vest
solely in such person, and any recovery therefor, so far as it is based upon the loss
or impairment of his or her ability to perform services in the household and in the
discharge of his or her domestic duties, shall be for the benefit of such person’s
spouse so far as he or she shall be entitled thereto. Nothing herein shall in any

way affect the right of the spouse to recover damages for the wrongful death of his
or her spouse.” Emphasis supplied.

K.S.A. 60-258a(a), a portion of the comparative negligence
statute, states:

“(a) The contributory negligence of any party in a civil action shall not bar such

VoL. 235 JANUARY TERM, 1984 385

McGuire v. Sifers

party or said party’s legal representative from recovering damages for negligence
resulting in death, personal injury or property damage, if such party’s negligence
was less than the causal negligence of the party or parties against whom claim for
recovery is made, but the award of damages to any party in such action shall be
diminished in proportion to the amount of negligence attributed to such party.
If any such party is claiming damages for a decedent’s wrongful death, the
negligence of the decedent, if any, shall be imputed to such party.” Emphasis
supplied. -

The right to recover for loss of consortium vests in the spouse
who files an action for personal injuries, not in the spouse who
actually suffers the loss of consortium. K.S.A. 23-205. See Cor-
nett v. City of Neodesha, 187 Kan. 60, 62, 353 P.2d 975 (1960).
The award of damages for loss of consortium is to the plaintiff for
the benefit of the spouse. K.S.A. 60-258a(a) requires the award
for damages to any party shall be reduced by the amount of
negligence attributed to such party. The language of our statutes
requires the award for loss of consortium be reduced by the
percentage of the injured spouse’s fault. See also Miles v. West,
224 Kan. 284, 580 P.2d 876 (1978). The trial court was correct.

Affirmed in part and reversed in part.



Shghtly more than an inch of rain
! had swollen Indian Creek and other
1, waterways in the Kansas City area
' late Friday and early Saturday. But

. there was little substantm] pmperty. N K

the Kansas City aréé\ lcm'mé clo)uds
and temperatures in the mid-40s,
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Crmcs say Kansas too easy":
on mcompetent doctorsii

ByJennyDeam R
. and Eric Palmer * Nr' ’

$ah wriors N

- sgamst incompetence by pollcmg !he
3 ownranks, - R3O0
Bmﬂwhanﬂingolsomerecemc
- has raised questions about Just who
¥ being protected.

N

ublie vulnerable agaimt potenﬂall
d doctors.

agamst their peers, say other docton
’ patients and their Inwyen

2 f!

"

he Kansas Board of Healing Arts
was created a generation ago for -
doctors to protect the public

Critics contend that the’ l&memberA
_ board takes months, sometimes years, Who came to Kansas to testily at the "
* to review public complaints, leaving the. proceedings fmmd lhﬂ outcome unmt-,
Y

'And even when action Is taken, the In favor of protecting the doctor,” pr.:
” outcome of disciplinary proceedings has David Fleisher, a pediatrician from [Mr
s shown an Inability or unwillingness by ..
| board members to take a firm stand -

.x#

Y

Last year. four doctors out of the 4,188

practicing medical doctors, doctors of
" osteopathy and chiropractors in Kansas
Ioﬁ licenses, nccordmg to board o(ﬂn
cials, T

During the two years before that, only
. one doctor per year lost his license, =

. Inone 1982 case, U)ebourddecidedmt
s to discipline a well-known Wichita phy-,

L sk:lan who had been sued five times tor(
Ia pertormlng allegedly mmmm rec-;

tal surgery onsmall children,

[ &
An expert witness from dalJornh

u
*The {inal verdlct came down slcewed

Angeles, said In a recent interview, *
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Board membera nnd staff deny that ’
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they cannot take a firm stand against
docton when it is appropriate. .
“We are not headhunters," said Betty
35 McNett, the board's president and
s only lay person member. “We invest!-:
g'e any complaint that comes before us
ey« vt et
the doctors (on the board) 3,
minded and (al{and we do pro-
m public.” -+, < [
Board members and staf{ say they
3 have taken steps, including the addition
‘ﬂ- % of two full time lawyers In the last two
{years, to ‘promote a8 more aggresslve
Latance lnd ciplining bad doctors, = ~
£ They concede the board has been slow
; in dandling some cases,
the best it can within the framework al- |
. Jowed by state lawmakers, - .

ATy The dlsuplme process is slow and
¢ {»cumbersome™ but is necessary to en-

“".gure due process rights for accused doc- -
tors, board of(icials say.

**Until we prove the case we can lsay
“'someone can't practice medicine,’ said
:jDonald Strole, the board s general co
. lel since 1983,

aaw

“h 1957 Kansas lawmakers created !he ’

< imedical regulatory board, which is ~
composed almost eatirely of doctors and
-, lis financed by doctors’ license fees.

Currently it is made up of five medical
idoctors, three doctors of osteopathy, ~
three chiropractors, one podxatrxst and
‘one lay person. Each member is ap-

« i pointed by the governor and paid $35 for

leach ol their bimonthly meetings, plus
", expe
Du.rmg the last year an estimated 150
complamts were lodged against doctors
. across the state, But board officials say
- the vast majority of those did not war-
rant board action,
In the four cases In which licenses
* were lost, one was surrendered by a doc-

* tor already in prison after being convict-

ed of trading drugs for homosexual acts.
. Another was {rom a doctor witha drmk-
ing problem who gave up his license on
- the cordition his name not be made pub- *

- lic. His license has since been reinstat.
“led

. A doctor accused of incompetence In’
, obstetrics swrrendered his license and
~now practices in California. The fourth

,case involved a resident doctor at the

' University of Kansas Medical Center

« who submitted false medical school cre-
'dem.mh
+ "By comparison, in Missouri, which

-'has more than twice as many doctors as

Kansas, there were seven times as

many licenses reveked or surrendered

during 1883~-23 out of the 8,745 practic-
ing in the state.

And Missouri's Board of Registration
for the Healing Arts currently is seeking
to restrict the license of the president of
the Missouri State Medical Association,
who is accused of gross negligence and
misconduct.

Gary Clark, executive secremry of ~

— —

1) tection for the public. 243 R gy
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wedontu'yh)hz':ddoctm':;LhatmaedyY ‘e

.»me stsour( board, “sald the process

- 4% gtakes more time than be would like but

i that the mast
¥: dealt with first to pmvide the most pro.

A

\1.“We have a good system In Midsour,

" vé% .
CTer

comment. It is those that have pot been.

i

A’Forexample- IR

* @ Dr. Earl Sifers; a general surgeon
‘with olfi In Merriam and Kansas’
E City, Kan.,

4 last four years for malpractice. Some of :

but say it does \ those patients allege be performed un- %

necessary mastectomies—the surgical
% removal of a breast—and all claim he

. botched treatment after the surgery, = "
.,‘ He has been barred {rom per!ormlng

 breast surgery at Bethany Medical Cen-
" ter and his surgery has been rmtncted
at Shawnee Mission Medical Center,

Dr. Sifers has maintained in awom
Lesnmony that he has one of the best
surglcal records in Kansas City.

‘ Recently he filed a multimillion-dollar ™
" suit against Shawnee Mission Medical

Center in an attempl to get his privi- ;

leges there reinstated. He contends the *
. action against him by the hospital was
arbltrary and damaged his reputation,
« Mr. Strole said the board began re-
viewing the Sifers case two years ago
when it learned malpractice suits had
been filed. He said it will still be several
months before a decision is rendered on
fwhether there is “probable cause" to
" call a license revocation hearing.
The board already has required Dr.
" Sifers to get a psychological and neuro-
-logical evaluation. The Mayo Clinic in

. Minnesota gave him a dean bﬂl of

‘bealth, Mr. Strole said. !

= -The board also has sent pathology re.’

ports on some of Dr. Sifers’ anenls to
.+ other doctors for review,

But Mr. Strole said that because Dr.
 Bifers is no longer doing masttctnmm.
* the case may be dropped.

Ms. McNett said, however, she ques- -
" tions whether the case has moved quick-
1y epough.

!+ ] don't feel the publlc Is bemg ede-
qu’%&cly protected In this instance,” she
said.

Dr. Gordon Maxwell, a Salina obstet-’

sald. “There is no quamm about lt

Kansas. it is mt the licenses re-
ke »r'\ wked that have brought the maost public;

e L 3% tion ‘against a convicted felon. He sa

-}’

7

“po patients have complained, -

g" But Dan Love, Ford County attomey
‘}saidheqwsuommboardslackolac

g.thatdmingme trial he pointed to the
sappareut conflict between shootlng a |

“tecting humanlife, & .7
: Sunleaa;dureboarddxdmtseeik
*}.hatwa e ac [

: "'nue was no evtdence this is any-
'thing but an isolated incident,” he said,
¢ Dr. Brownrigg is pow appealing his
+'conviction. Should he be imprisoned,
. Mr. Strole said he would urge that the
Jdoctor be allowed to continue his prac-
* tice behind bars, 7
ey
al practitioner, had his license suspend-
ed because of drinking, but it was rein-
i stated with a signed agreement by the
doc(;or oot to drmk< board membem
‘gai -
);, He was called back before the board
- in March 1981 on new complamts of a
drinking problem.

At that hearing, some board members

said they believed Dr. Jones' speech
" was slurred and be appeared intoxicat-

ed. It was decided, however, that no ac- -

tion would be taken that day, according
to board members.

3 On his way home from the Topeka

" hearing., Dr. Jones was killed in a one- |

car accident on the Kansas Turnpike.”
Kansas Highway Patrol reports show

- his blood alcohol level was 0.31 per-’

~cent——more than three times the legal
Ilmlto{ intoxication.

Dr. Maxwell defended the boards :

lack of action. *We don’t have the power
to arrest people,” he said.
- @ Dr. Medo Mirza, a Wichita pedla-
- tric surgeon, was called before the
board in 1882 after five malpractice
< suits daiming unnecessary surgery on
children were settled out of court.
It took six days of hearings over two
months to hear what some call the most
. emotional case ever to come before the

- rician and gynecologist who has beenon board

the board since 1979, disagrees, v

“I'm certain {rom the public ]
viewpoint it looks like we're sitting on it,

but in real terms, lnlegnllerms we're

dolng everything we can,” be said.

® Dr. Richard Brownrigg, a Dodge
City urologist and {ormer mayor, was
convicted last fall of shooting his ex-
wife's boyfriend five times, Although
Dr. Brownrigg contended he acted in
self defense, he was sentenced to three
to 10 years in prison oo an nggrnva!ed
battery charge.

Dr. Bmwnngg was summoned to To-

On one side were parents and doctors
- who alleged that Dr, Mirza had per-
+ formed rectal surgery after misdiagnos-
ing a rare intestinal condition.

Jan Yyl Payne of Wichita sald In an
Interview that her 2-month-old daughter
was taken to the doctor for constipation,
Shannon Vylf was diagnosed as having
Hirschsprung's disease, or a lack of
perve endings in the lower portionof her
large intestine and rectal area. Other
mm testified that she did not have

:Dr. Brownrigg's medical pracuce and

® Dr, Clifford Jones, a Wichita gener- '

peka las!. December (or a lxceme revo- | 5 i surgeries b

cation haaring, but the board voted un- %, grademcorrecnhedmnagedombyun b

sbrious cases are always umimom]y to allow him to continue his -
sipractice.” Mr. Strole said the doctor ;

ﬂ?«“‘made a very | !avorable knptesalon"on ?% 'On the other aide were parents who
the

board. »
' He defended the board s acuon. say-T& dren's lives, 'I'hey belleved he was be%
ing the shooting did not directly affect \tpersecuted

\

been sued 18 times in the -]man and a doctor's gworn oalhdpro-\ o

ey

“concedes ‘all of the evidence ‘may not’ “ithat often those attorneys were unf{amil-
Shave been presented because the :larwl!hthemuﬂxyweraemededm T,\
%handle PRI ox

‘board's part Ume at!orney was not fully

- Gerald chhaud ‘a Wichita !awyer
who specializes In malpractice cases,’
“ ealled the proceeding a “‘whitewash.” -

ney in the suils against the surgeon and

", said be was told by the board’s appoint- :

ed atiorney that he could assist in fts
‘case against the doctor. He contends he
had years’ worth of evidence about tbe
- case that could have been presented.
But the lawyer said he was ban*ed by
‘the board from assisting. * :
7 Instead, the case was handled solely
“ by Topeka lawyer Wallace Buck,
boanl s appomtl:d attorney. - - o
Mr. Buck said in a recent interview be
" could not recall why Mr. Michaud was
not allowed lo assist in the case. He said

he believed the reason may have been

that the presence of Mr, Mlchaud ‘may
* bave been too inflammatory.

“We weren't in there necessarily to
take adoctor's license,” he said, "'It was
to present all the evidence.”” .

' He said he believed all of the evidence " to the board for a hearing. . - .
_was Indeed presented and the outcome_ ’i,_ "l don‘! feel the review committees

" of the case was correct,

Mr. Strole said, . however, that lhe «
board may have erred In not allowing
Mr. Michaud to participate. ‘Michaud
~ would be In there if I had anythmgto say
about it," he said. - -

Dr. Fleisher, a clinical professor of

- pediatrics at the University of Califor-

“ children allegedly misdiagnosed by Dr. ' ¢ Both Mr, Buening ard Mr. Strole com-

nia at Los Angeles and pediatrician at
" Cedars-Sinal Medical Center, testified
at the hearing about three of the (ive

Mirza, Following thelr Initial surgecy by

- Dr. Mirza, Dr. Fleisher becamethechll

" dren’s doctor. { i
He sald he was surprised by the ¥ -

“board’s decision not to discipline Dr.

Mirza, He contended in a recent Inter-
view that the board was *‘working at
protecting the rights of the doctor with,
- perhaps, not enough consideration for
l.be vulnerabﬂlty of lhe anent.s v

‘would be useful in investigations.

Seeing a pmblem In dlscxpllning the
state's doctors, legislators last year ap-
ved a bill designed to bolsu:r

‘s effectiveness,
Born out of the Senate's Ways and
M C ittee, Senale Bill 507 both

added a fulltime prosecutor to the

Eventually Shannon underwent 23 boards stafl and u‘vabed independent

yt.hetlmeshe'wn.stnhhenrst.‘1

Mr. Michaud was the plaintiffs’ attor- - -

e

B!

_Mr. Strole said. the public is protected

Ers:s LI LS
In September, Tepeka )aw'yef Lnrry
. Buening assumad duties ks the board® q
“"prosecutor, becoming the board's tec-;
5 ond full-time staff attorpey.  « ° "L ®
Lhe board's problems of Inaction are %0 °
deeply ingralned that the addxuono(ooe
Mawyer will not solve them.® ¢ ! i
‘¢ staft and board members alﬂ;.e cnﬂ-
< eize the addition of review panels to Q)e
. discipline process. . . . -

Mr. Strole said the added ztzp v.ill S]
low the doctor anolher vehlcle tn acaﬁe
lability.:* . « W
. Oxmnﬂy. when a complamt ngum( a
" doctor is lodged, ugoe;nrs(tour>
‘Buening and the state's lone investiga- :
tor for review, By comparison, stsom‘l N
has a stalf of seven investigators.

U merit is found by Mr. Bucmng lhe
“eomplaint Is forwarded to the review
panel—an Independent committee com- .
posed of three doctors within the same
medical field. If the panel decides there
" should be further action, the case is sent

s

r“~

. said Ms, McNett.

Mr Strole gaid the board has recently

taken sleps o deal with potentially dan-
gerous situations more quickly.

“.original surgery R D, Mirm,herwa“Bmmoea osetolhaboardm
“mpther sakd, gl St fg s 000 mow law 86 A mixed bless
uOnoaehandthey la thc
said the surgeon had saved their chil- ap?mn thay a
Ak nnwdedtnnggnsaf\.-ﬂy handle
AL ESX A0 RGN Bmontbaothethand.theboud
\ In the end, ths board eoml\xlcdum revlswpwclsesamme:hfyw
r"} Prmm)utyear,‘ﬁxeboardrdiedég ?3.‘
inted atlorneys to act as §
id *been some rethinking, Ms. Mc.Nettl’ discipline bearings, Mr, groleuid %,

But even with that change, some uy ;

EYEN

“

+- As in the Sifers case, hesmdtheboard :

has begun seeking agreemerts from
doctors to limit their practice or volun-

tarily cease the part of their practice -

that is causing complaints. ‘That way, '
but the doctor can keep his license,

-~

plam of a lack of cooperation from stats
' agencies as they gather ln!ormauon to

launch an investigation. * H
“Mr. Strole zaid the state Depnrtmenl. Tl

of Insurance repeatedly has (ailed to ¢

.provide information about doctors who

are the subject of repeated malpractice
cases. He claims the insurance depart-

-ment, which administers the state's

malpractice fund, has evidence that
A measure was introduced this year
by the state Senate’s Judiciary Commit-
tee to force the insurance department to
turn over documents to the board.
Officials with the insurance depart-
ment say the only records denied a
those about malpractice cases that
court has ordered closed. |
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Doctors seek limit on awards, fees

By Thomas L. Taylor, M.D.
@ rofessional liability in generalisa

complex problem, as patients,

doctors, lawyers, lawmakers, ju-
rors, insurance professionals, econo-
mists, engineers, architects and journal-
ists all ackrowledge. Medical malprace
tice in particular was described 4
“complex problem” 12 E{i
yeurs ago in an HEW[E Q..
Comnmission report. Unfortunately, it is
12 years more complex now than it was
then,

The protection I-am required to pur-
chase to maintain a license to practice
general surgery in Kansas will be 12
times greater this year than it was when
that HEW report was published. Doctors
in Kansas purchase basic coverage lim-
its of $200,000 and pay a surcharge to a

Dr. Thomas L. Taylor is a general
surgeon in private practice in Johnson
. County. He is president of the Johnson
County Medical Society. -

PI‘O continued from pg. 1D

fund administered by the state insurance
commissioner’s office.

But instead of stabilizing the problem
as it was envisioned by our lawmakers,
our Health Care Stabilization Fund has
been used by some trial lawyers in much
the same way that a wily fox uses the
farmer who tries to remedy the fox
problem by putting more chickens in the
coop. Our coop is empty in spite of the 80
to 120 percent surcharge that physicians
pay in addition to their basic premium
cost. :

The burden of the medical
malpractice problem includes, but goes
far beyond, the financial burden shoul-
dered by the doctor. There will be
increasing numbers of doctors who sim-
ply will not be able to sustain that cost in
managing their practice. Ultimately, the
dollar cost, and more importantly intan-
gible attrition costs, will be borne by the
public at large. .

The Hyatt skywalk collapse was a bell
ringer. People in general, and jurors in
particular, began to think in terms of

ate

Bill in Legislature

These articles on medical mal-
practice litigation are prompted
by a measure being considered by
the Kansas Legislature. The Senate
has approved a bill that incorpo-
rates certain provisions among
those discussed here. All of tie
issues are expected to be raised as
deoate unfolds in the House,

multimillion-dollar awards for the trag-
ic personal injuries that resulted from
the July 17, 1981, disaster.

Since then there have been-many
multimillion-dollar awards in and out of
court for medical malpractice. Most
recently, the punitive damages award
against a Johnson County hospital and a
group of obstetricians (two of whom had
no personal involvement with the case)
has received some publicity.

The prospects that all of us now share
regarding the specter of alleged punitive

See Pro, pg. 4D, col. 1

damages is frightening because our mal-
practice insurance does not protect us
from punitive damages. A doctor does
not willfully cause a bad resuit, but bad
results do happen. Punitive damage im-
plies willful harm, and should be dealt
with on a different level from the trial
for medical malpractice.

Some states have already enacted
statutes which prevent punitive
damages in the course of a medical
malpractice trial. We are seeking that
provision in our bill.

There is no question that people at
times are injured in the course of health
care delivery. Health care delivery is
hazardous, just as the lack of health care
delivery can be hazardous.. The hazards
are compounded as we avall ourselves
of high technology, potent pharmacolo-
gic agents and multiple complex treat-
ment modalities,

The variable response to these treat-
ment ‘modalities will at times be less
than satisfactory but the maloccurrence
variables which will inevitably occur in
our “Imperfect science should not be
mistaken for malpractice. Nor should
the imperfect resuits of our attempts to

improve the imperfect health of our
patients be construed as negligence. The
present system is not working as effec-
tively as it could to compensate the
injured patient, and is not working as
fairly as it should for our health care
providers. The bill which the Kansas
Medical Society has introduced is de-
signed to improve tha system.

In addition to the punitive damages
provision, our bill proposes a change in
the “collateral source rule.” Under the
current law, evidence that a plantiff has
had medical bills and other damages
paid from another source (such as pri-
vate insurance, state welfare, Medicare
or workrmen’s compensation funds) is not
admissable in a malpractice trial. As a
result, juries often award meoney for
damages or costs which bave already
been paid. That is double dipping, and
adds to the cost the system must absorb,
We suggest that this rule of law be
changed so juries can know if damages,
costs or Jost wages have been
compensated from those other (collater-
al) sources.

We are also proposing a limit on
awards, An independently conducted

statewide survey and a survey recently
published by a Johnson County newspa-
per indicated that the vast majority of
Kansas citizens and Johnson County citi-
zens favor a limit on awards. A reason-
able limit on awards, which we have
proposed, would help to stabilize the cost
of our premiums. '

One of the most controversial provi-
sions of our bill recommends a limit on a
portion of the plantiff's attorney contin-
gent fee. We are not suggesting a limit
on the contingent fee for the first
$200,000 of a medical malpractice
award. We believe it is appropriate for
that to be contractually arranged
between the attorney and his or her
client. We are proposing a 15 percent
limit on the contingent fee for any part
of the award that exceeds $200,000. That
is the part of the award that comnes from
the state-administered health care
stablization fund. That limit would help
to stabilize our fund, and would provide
more premium dollars {or the injured
patient.

Detractors of our bill claim there is no
crisis, that doctors are overreacting and
taking things too persopally. Kansas

doctors are responding to a problem that
threatens the health and welfare and
fiscal stability of all citizens of this
state. And yes, we do take it very
personally.

Historically, medicine has been an
intensely personal profession, based on a
relationship between two people, the
doctor and the patient. Just as our
intelligence, knowledge and skills are
reflected in the scientific aspect of our
practice, care, concern and compassion
are personal attributes which mark the
art of our practice.

So as human beings whose lives and
personalities and expectations and stan-
dards of excellence are mirrored by and
so intimately associated with our ability
to take care of sick people, of course we
take it personally when our professional
integrity is assaulted. The present sys-
tem encourages that. Since it is happen-
ing with increasing frequency, doctors
are becoming increasingly {rightened
and wary. They are learning a new art in
their practice, the art of defensive medi-
cine. The cost of defensive medicine is
difficult to quantitate; estimates range
from $15 billion to $40 billion per vear

nationally. That money could be better
spent. But until premiums and awarc,
are stabilized, the incentive for us to
practice defensive medicine wili contin-
ue.

There is a pervasive sense of frustra-
tion among the members of our
profession and many would like to get
out. Sadly, many of our brightest, most
competent and most recently trained
physicians will not survive this current
litigious climate. Who—then—will be
the real victims of the malpractice
crisis?

None of our proposals will make it
more difficult to file or win a legitimate
malpractice suit. Our proposals will,
however, bring some reasonable reform
to a legal system which was designed by
attorneys, has been controlled by law-
yers, is being protected from change by
lawyers and which so heavily rewards
lawyers. Patient care will be compro-
mised unless something i3 done to
change the legal systemn which threatens
the future of the best health care deliv-
ery system in the world.
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Bill ths‘ééieng legal rights of vic%imsfg

By Lynn Johnson

enate Bill 110, created by the
F.ansas Medical Society and cur-
@67 « 1tly being comnsidered by the
Kansas Legislature, poses a tremendous
threat to the legal rights of all Kansans.

The bill severely limits the ability of
medical malpractice victims to seek fair
compensation for their {28777 T
losses. It places tight {§ Al
. restrictions on the amount of money a
victim could receive for necessary, on-
going medical care. In general, it seeks
to rernake our system of iustice so that
only a few cifizens beoefit and the
majority of the people of Kansas are
placed at a disadvantage.

The sponsor of the bill, the Kansas
Medical Society, and its supporters say

3

Lynn Johnson, a lawyer with offices in
Johnson and Wyandotte counties, Is
chairman of the Medical Malpractice
Task Force of the Kansas Trial Lawyers
Association.

the bill is necessary because there is a
medical malpractice “crisis.” They gay
the bill will reduce the number and size
of malpractice awards and malpractice
premiums pald by physicians. They
argue that with these reductions the
overall cost of health care will be con-
tained. ° .

Are these arguments valld? Let’s look
at them and then see bow this legislation
would restrict the rights of Kansans.

Is there a medical malpractice
“crisis”? There is a malpractice crisis
but it is not the one generally cited by
the medical society. The fundamental
crisis concerns the appalling number of
incidents of malpractice that occur, The
California Medical Association and Cali-
fornia Hospital Association conducted a
joint study and found that one in 20
hospital admissions results In a disabili-
ty caused by the way the patients’ cases
were managed by doctors and support
staff. The report concluded: “Problems

QOH continued from pg. 1D
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of performance, rather than purely judg-
mental issues, were the overwhelming
mechanism."”

Is the cost of malpractice premiums
significantly driving up the cost of
health care? In Kansas and nationally,
malpractice -premiums comprise less
than i_percent of the total health care
dollar. According to the American Medi-

cal Association, this 1 percent ratio has -

been in place since 1968. This means
that even if this entire area of law was
abolished, no health care provider ever
had to purchase insurance and every
dollar was returned to the citizens of
Kansas, the health care bill would be
reduced by less than | percent.

Are health care dollars being wasted
by physicians practicing ‘‘defensive
medicine” and performing unnecessary
tests? There are no studies that support
this assertion. Even the AMA has ex-
pressed its doubts. A 1984 AMA “Study
of Professional Liability Problems” said
“ ... it would be a gross exaggeration to
conclude that all of these costs
(defensive medicine) are wasteful. Also,
the vast majority of diagnostic testing
that might be classified as ‘defensive
medicine’ by hindsight proves to be
clinically appropriate in the patient's
interests and in defense of claims.”

1f by practicing “'defensive medicine”
doctors are providing more appropriate
care to their patients, then it appears the
AMA thinks the consumer is receiving

better care and is less likely to be a
vicam of malnractica

Is the cost of malpractice premiums
paid by physicians too high? Kansas
doctors will pay approximately 4 per-
cent of their “‘after expenses, before
taxes incorne” in malpractice insurance
in 1985. In 1379, Kansas doctors paid
approximately the same 4 percent of
their income for liability insurance. Is
this a major crisis? Clearly, it is not.

How will Senate Bill 110 restrict the
rights of malpractice victims who seek
fair compensation for their injuries?
First, regardless of the degree of gross
negligence, the law would forbid any
punitive damages from being awarded.
Second, the compensation for pain and
suffering would be limited to $100,000.
Third, the total compensation would be
limited to $500,000. Funds for ongoing
medical care are available only through
a complicated and potentially costly
process. Finally, the bill severely re-
stricts the contingency fee system.

This bill will hurt all Kansans, but it is
particularly harsh on those who are
victims of severe malpractice. Forbid-
ding a judgment for punitive damages
means that no effort could be made by
the court to punish or deter reckless or
shocking behavior by doctors and hospi-
tals. If a physician's negligence results
in an otherwise healthy newborn baby
being brain-damaged for life, no puni-
tive damages could be assessed by the
court.

Limiting the compensation for pain
and suffering to $100,000 puts an appal-
Bipoiv o e
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changes that can occur in the quality of
life of the victimn. If an athletic young
man loses the use of his legs as a result
of malpractice he would be compensat-
ed only $100,000 for having to spend the
rest of his life in a wheelchair.

The limitation of $500,000 for the total
judgment means that i a victim re-
ceived $100,000 for pain and suffering,
he could then only receive $400,000
more as compensation for lost imcome
and other economic damages. Even us-
ing the simplest math, it's clear the
victim loses. If a 35-year-old father who
earns $40,000 could no longer work, the
law would only allow him to be compen-
sated for $400,000 or 10 years of salary.
Had he continued working with no raises
or cost-of-living increases to age 65, he
would have earned $1.2 million.

An absolute limit on future medical
care is propused in Senate Bill 110. For
victims who suffer catastrophic injuries,
such as brain damage, ongoing health
care costs can be exorbitant. The jury
would be prevented from making a
judgment based on the specific facts in a
case.

Moreover, the bill states that any
“pon-essential specialty items or devices
of convenience” would not be covered.
Determining what is “Lon-essential” or
a “device of convenience” is a subjective
judgment. Conceivably, a wheelchair is
a device of convenience ag is a van that
is equipped to carTy somecne perma-
nently confined to a wheelchair.

The bill aiso CRADES Ui Wway meital

benefits would be paid to victims. The
bill says medical benefits would be paid
monthly to victims, and that at any time
the court can review that monthly
amount. The doctor convicted of mal-
practice has open access to the victim’s
medical records, can require the victim
to undergo a yearly physical exam and
can petition the court at any time to
reduce the payments. This provision
only ensures that the malpractice suit is
never completed and that the victim can
be continually harassed.

The contingency fee system is also
under attack. The contingency fee sys-
tern is the consumer’s key to the court-
house. It allows victims of malpractice,
regardless of their incomes, to seek
justice and compensation for their injur-
fes.

The amount of the contingency feeis a
decision made by the client and his
lawyer. Most victims have the choice of
paying their lawyers an hourly fee,
regardless of the outcome of the case. or
using the contingency fee system. With
the contingency fee system the lawyet
only gets paid if the court grants an
award to the victim. Because of this, the
contingency fee system acts as an effec-
tive check against frivolous lawsuits,

The bill before the Legislature would
set an arbitrary limt on the contingency
fze. This would maxe it more difficult
fer most victims of malpractice to hire
good lawyers and would place a severe
{inancial burden on those who are in-

jurad, Dreparalicn Lo omagd

malpractice case often takes several
years. Under the currert system, vic-
timns do pot have to pay lawyers for the
time spent preparing the case or during
the trial. The lawyer only gets paid, even
after years of work, if an award is made
to the victim. Limiting the contingency
fee would discourage lawyers from tak-
ing malpractice cases that invelve ex-
tensive preparation. Once again, the
rights of those most severely injured
would be restricted.

Senate Bill 110 is designed to protect
negligent physicians, not the victims of
malpractice. The underlying motiva-
tions for this bill are twofold: The bill
allows physicians to limit their financial
liability, regardless of demonstrated ne-
gligence, and it frees them from any
substantial responsibility for their ac-
tions.

Senate Bill 110 chooses as its primary
target those victims who have suffered
the most at the hands of negligent
doctors: those Kansans who have
sustained the most catastrophic injuries.

This issue is not just an academic
debate. At stake are the very real rights
of Kansans. This legislation would cre-
ate laws that would severely restrict
these rights and protect a special-inter-
est group. This cannot be allowed to
happen.
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Error leaves
patient
near death

MIAMI "(AP) — Doctors acciden-
tally injected a toxic preservative
into the spine of a 64-year-old retir-
ee, leaving him comatose with little
hope of recovery in what the head
surgeon called “a tragic series of
human errors.”

The substance, glutaraldehyde,
was mistaken for spinal fluid that
had been removed earlier from the
patient during an operation tq re-
move & facial cancer, according to
the surgeon, Dr. James Ryan Chan-
dler.

The patient, Bob East, underwent
the operation last Friday and was
found to be brain dead on Monday.
East, a photographer who retired
earlier this year after more than 30
years with the Miami Herald, was
listed in very guarded cendition at
Jackson Memorial Hospital.

Hospital officials said that if an-
other scan indicated no brain activi-
ty, the family and doctors would de-
cide whether to turn off life
supports.

“I1 know nobody did this on pur-
pose,” said East's wife, Tina. “It just
fills me with such terrible rage. I
think that people who take other
people’s lives into their hands should
be more careful.”

The mixup was not discovered un-
til an ophthalmologist, who had
dropped off the toxic chernical in an
unmarked bottle, returned to the op-
erating room to retrieve it after
about an hour. The substance was to
be used to preserve the cancerous
eye tissue that East was donating to
research, Chandler explained.

The substance “was misidentified
and then mislabeled and then was
injected into the spinal column of
Mr. East, thinking of course that the
labeled material was spinal fluid,”
Chandler said.

The surgeon said spinal fluid is
removed from patients in such
operations and then reinjected after
the procedure to check for leaks in
protective brain covering, which is
exposed during surgery.
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Pregant woman
paralyzed by
- ° ° °

drug imjection

., ALBANY, N.Y. — A pregnant
woman was frreversibly paralyzed
from the neck down when a physi-
cian mistakenly Injected a cancer
drug into her spinel column instead
Sik a vein, hospital officials said Fri-

Y-

* The 21-year-old woman, who is 6
months pregnant, was undergoing
chemotherapy treatment for & mal-
ignant tumor in her sinuses Feb. 27
whern a staff resident at Albany
Kedical Center Hospital misread the
label on a syringe, said Dr. Gregory
garper, the woman's attending phy-
gician.

" The drug, called vincristine, is in-
tended for intravenous use only, but
the resident injected it along with
other medications into the woman’s
spinal column, said Dr. Harper.
Another resident was cbserving the
procedure, and Dr. Harper was not
in the hospital at the time.

The mistake was discovered about
an hour later when nurses came into -
inject the vincristine and could not
find the syringe, said Dr. Harper.
Doctors then attempted to flush out
the woman's spinal column with a 5a-
line solution and used intravenous
drugs to try to stop the effects of the
vincristine, he said.

‘The Albany-area wornan, who hos-
pital officials said would not be iden-
tified, must use a respirator to
breathe. Because the vincristine
bound itself to her mervous system
tissues, the paralysis is irTeversible,
Dr, Harper said.

The woman is not comatose, and
she was told of her condition. The un-

,born child was not affected ard is
I maintaining a stable heart rate, doc-
tors said.

- - Dr. Harper said that of 20 to 30 cas-
es he knows of worldwide in which
vincristine was injected in the spinal
column, only one patient, a 10-year-
old boy in Helsinki, Finland. sur-
'vived. The drug has been used for 15
years o treat & wide variety of can-

cers.

The state Health Department is in-
vestigating the incident, and the
regidents, who were not identified,
were reassigned within the hospital,
Dr. Vanko said.

In a similar case, Bob East, are-
tired photographer for The Miami
Herald, was propounced brain dead
on Tuesday, four days after doctors
at Jackson Memorial Medical Center
in Miami accidentally injected him
with a chemical preservative during
surgery for facial cancer.



payrolls of up o %600 milion, ana a
chance to tie into the future of the auto
industry.

“This is the cutting edge.” says
Joseph Ferran, official with the Texas
Economic Development Commission.
“+We want to be inon it.™

State officials like Mr. Ferran are
tripping over each other to sell GM on
their states. On state and city economic
development boards, where a new facto-
ry offering cnly a few score jobs can

By Eric Palmer
and Jenny Deam

stafl wramrs

r. Earl Churchill Sifers had a vi-
sion. With the zeal of a medical
pioneer, he wanted to rid women
of the horror of breast cancer.

His theory was unconwventional and
unproven—femove a womnan's breast at
the first suspicion of cancer, even with-
out solid proof of the disease. Then, to
keep her self-esteem intact, implant an
artificial breast.

Bt the vision would bring its own hor-
ror to some,

Of the 222 women on whorn he has op-
erated since 1969, 16 have sued the Mis-
sion Hills general surgeon in the last
four years, claiming malpractice and
pegligence,

They claimed in their lawsuits to suf-
fer for months—sometimes years—
from serious infection that kept wounds

A >

+

reast removal a

planl is being calizd he prize ot e cen-
tury.
In Michigan, they're talking about
their commitment to the “automobile
culture'” and vow to beat any coffer.
There’s tough talk in Missouri, too.
*Missouri is the No. 2 automaker, and
we plan to be No. 1,’" said Randy Sissel,
press secretary to Gov. John Asheroft.
+So we have to be very aggressive in our

See Saturn, pg. 10A, col. 1

from healing and fears from subsiding.
Some claimed that second and third sur-
geries were necessary (o repair the
damage when silicone implants broke
through the skin.

Al who filed swt claimed to be perma-
nenty scarred, both physically and
emouonally.

Of the women who claimed Dr. Sifers
failed to heal them, 13 say they are vic-
tims of a double tragedy. They have said
in their lawsuits, and experts have tes-
ufed in some cases, that the surgeries
were unnecessary because cancer was
not detected.

(A Merriam woman describes compli-
cations-she suffered after having a ma-
stectomy and getting aruficial breast
implants. Page 12A.)

Dr. Sifers has cooceded in testimony
that two-thirds of all the women he oper-
ated on did pot have cancer. He also
testified that in 40 of the women he treat-
ed, breast implants broke through the
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by Jim fMcTaggart)

Tiffany Chin, of the San Diego Figure Ska ting Club, skates to victory
in the Seniors Ladies U.S. Figure Skating Championships competition
at Kemper Arena Saturday. See story on Page 1 Sports. (staff photo

tors say most of the companies in the
program are not cheating, though they
do admit that Jenkins and Stapleton's is
among perhaps dozens of firms in Mis-
souri and Kansas with dubious claims t/
minority and female ownership.

The problem is by no means limited to
Kansas and Missouri.

plant:

skin—a rate considered exceedingly
high by other medical experts.

But he has denied in sworn testirmony
ary negligence and stated that his sur-
gery record is ene of the bestin Kanrsas
ity

P e
i

roSders, 60,

Anild net agree o
: - ew (or U story on the recums
mendatoen of his sttorneys. s attor.

s alsn dechined comment bocause
cases are pending.

His comments in this story were
drawn from his court testimony in one
tawswt and his sworn deposition in
anuther.

Six ol the 16 lawsuits have been settled
for more than $1.5 mullion before they
reached trial. The rest are expected W
be resolved this year, lawyers say.

In the one lawswt that went to trial, a
Johnson County jury found Dr. Sifers
partly negligent and awarded $#43,000 to
his patient. That 1982 case, with its ex-
plicit and gruesome testimony, is be-
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)id the doctor

lieved-by lawyers to have prompted the
other women to come forward with simni-
lar stories.

With the wave of litigation facing ham,
Dr. Sifers now huas more maipractice
sutts Tded agawnst hum than any
physician i Ransas by a manan of
more nan Lwo to ene, accnriing to g
comorehensive study by the Harsas
Trial Lawyers Associaton. General sur-
geons average nationaldy one claim ev-
ery four years, according to St. Paul
Fire and Marine [nsurance, the largest
medical malpractce insurer in the
country.

On four occasions pathologists—doc-
tors who analyze tissue samples—{ided
compiaints aganst Dr. Sifers alleging to
anoverview committee that he had done
“inappropriate surgery,” according to
court testimony.

Meanwhitle, Dr. Sifers has been re-

cther

See Doctor, pg. 13A, col. ]
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stricted by Bethany Medical Center
from performing mastectomies—the
medical term for removal of breast ts-
sye—and has stopped practicing alto-
gether at Shawnee Mission Medical Cen-

ter, the hospital where he performed

most of the mastectomies.

'And the Kansas Board of Healing
Arts, concerned about the lawsuits, sent
Dr. Sifers for neurological and emotion-
al analysis at the Mayo Clinic in the fall
of 1983. He received a clean bill of
health.

.Some say Dr. Sifers’ problems may
have been as simple as pride—an inabil-

ity to ask for help from medical special- .

ists when he needed it.

“"He was zealous in his fight against
breast cancer,” says Dr. John Young, a
friend of Dr, Sifers and a surgeon him-
self. **He is a man who had practiced 30

ears and seen many, many women die
rom breast cancer ... I think he was
sincere and felt this was a way to pre-
vent these women from going through a
painful death.

.**The problem was not in the way he
had done the operations, only in the way
he had taken care of the complications .
. .it was pride I think that kept him from
sgeking help.”

. b « S 4

'Even early In his career, Dr. Sifers
sought to realize his vigion of ridding
women of breast cancer.

Two women in his own family suffered
from the disease, he has testified. He
knew the odds: One of 11 women is
stricken with the disease and about
34,000 die from it every yeur.

In 1847 he was graduated from the
University of Kansas Medical School
and did his residency at the Cleveland
Clinic, a nationally known hospital in
Ohio.

ip 1855, Dr. Sifers returned to Kan-
sas—his childhood home—tlo practice
surgery and teach at KU Medical Cen-
ter, He eventunlly would have offices
both in Merriam and Kansas City, Kan.

He served in lop positions of arca
syygical organizations and was chief of
susgery and chief of staff at Bethuny
Medical Center in Kansas City, Kan.

«He algo became chairman of the Kan-
sas City Biue Shield board of directors
and a member of the national Blue
Shield board, where he worked on limit-
ing medical costs.

From his early work at the Cleveland
Qlinic, he knew that despite the widely
different surgical methods of treating
breast cancer, none was better at saving
lives. At that time oplions were primari-
ly limited to either modified radical ma-
stectomies, the removal of almost all
breast tissus, or to radical maslecto-
mies, removal of all breast tissue and
some chest muscle.

The survival rate is about 70 percent—
a rate that has not changed in recent
history, according to the American Can-

cer Soclely.

“Women were dying at the same rate
in 1975 as they were 100 years ago.’” Dr.
Sifers hus testified. *We should be look-
ing for marks w do earlier surygery ..
Lo save women from this smee its a
primary cawe of death in Uils nation.”’

From that sprang his vision-—au series
of mastectomies that he hoped would
pioneer a prevention for breast cancer.

Dr. Sders believed there had to be cell
changes in breast tssue that could be
ientified before a tumor formed. He
thought that some forms of breast dis-
ease were Cpremalignant,’” and that re-
moving the breast carly was a woman's
best chance of avokling cancer.

Tu ecase women's fear of being disfig-
ured by the procedure, he believed that
artificial unplunts should repluce the
breasts.

Dr. Sifers was a general surgeon, not
a cosmelic, or plastic, surpeon. He has
testifiwd that most of his training for do-
ing implants came from reading.

He undertook his study i earnest.

1 thought 1 had an original contribu-
tion to make,' he testified.

-1 will present a paper ultimately to
the College of Surgeons confirming ear-
lier work indicating that this type of sur-
gery will reduce breast cancer by 95
percent.”

In order to prove his theory to the Col
lege of Surgeons, he testihied, he b~
lieved he had o present evidence of at
least 50 successiul surperies, He called
his plan tus Uhreast series.”

By the 1885, says Dr. Youn, Dr. Sif-
ers was probably deing more mastecto-
mues than anyone else i Johnson wind
Wyandolte counties.

S = SRR

For a dozen years he had been per-
furming mastectomies followed by im-
plants without challenge.

Then cume a 45 yvar-old Shawnee
housewtfe named Carol McGuire.

At the 1982 trial of her mualpractice
swit agalnst Dr. Sifers, grucsorme details
aboul post-operative complications
came to public attention far the fust
urwe.

She testifed she had gome Lo DroSders
with hbrocystic disease, o bardened
Ussue or lumps i the breasts. Do sifers
diagnosed ber as Cpremalignoot’ and
vpxrated.

She said e surgery wus lollowed Ly &
16 ronth wfection that would not beal.
Her sdicone implants repeatedly broke
tirough the skin. Eventually herwpples
sloughed off.

The question was rosed v hether Mrs,
MoGuire even neadaed surpgery. Doctors
testfied on her behalfl that she had no
signs of cancer and was never g candi-
dale for surgery.

Dr. Young, the ondy doclor W testify in
D, Sders' behalf, said the operation
was valul, however, becane of recur-
ring lumps n Mrs. MeGurires breoets,

Dr. Earl
Sifers

... sought
to ploneer

a prevention
for breast
cauncer

The jury found that Mrs. McGuire was
35 percent negligent in the case because
she didn't take as much bed rest as Dr.
Sifers had directed.

But the jury still awarded her $443.000
for actual damages--tost wages, medi-
cal expenses, pain and suffering, and
permanent disfigurement.

Other women contacted attorneys o
say that they, too, had been Dr. Sifers’
patients and also had suffered.

Jay Thomas, an attorney whose [irm
is handling 13 of the cases, says the pat-
tern has been {airly consistent: Women
with fibrocystic disease went to Dr. Sif-
ers: he wld them they had a one-in-three
chance of developing cancer; he urged
them lo underpgo a mastectomy: infec
tion set in afterward, forcing additional
surgery.

Only after their lawyers gathered evi-
dence about post-operative problems
did many of the women learn there were
alternatives that might have saved their
breasts, he said. _

~This is the single hardest moment
because we huave W be the ones to break
the news t them,' he said.

Dr. Sifers has testified, however, that
he believed the wornen were premalig-
nant"—that their fibrocystic disease
might someday turn into cancer.

He also testified that he looked for a
family history of breast cancer as well
us considering puotients' requests for
surgery because of ap overriding fear of
cancer. But he testified that sumetimes
he operated when the only criteria they
met was having fibrocystic disease.

Other medical experts say that fibro-
cystic disease might be an indication for
surgery only when the disease s ad-
vanced and the patient also has afamily
history of breast cancer. And then, they
say, surgery would not always be neces-
sary.

A study published in The New LEng-
land Jowrnal of Aedicine in Januury
showed that 70 percent of the women
who have fibrucystic discase are no

more likely to get breast cancer than
women without it.

Fibrocystc disease has no cure, ac
cording to the National Cancer Institute,
but it is usuzlly treated with diet and
medication for pain. Sometimes wmps
can be removed surgically without re-
moving the breast.

The same factors that cause [ibrocys
tic disease probubly cause cancer, Sl
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Dr. H. Stephen Gallager, a professor of
pathology at the M.D. Anderson Hospi-
tal and Tumor Institute in Houston,
which is noted [or-cancer treatment. He
said, however, that he doesn't believe
anybody knows al what point the dis-
ease turns into cancer, so he could never
recommend preventive surgery.
r w o

For some of Dr. Sifers’ patients, prob-
lems did not begin untl months after
they left the operating room. For others,

_they began before Dr. Sifers closed the
incision.

The most common complaint was of a
post-operative infection that would not
heal. Most of the women told in their
lawsuits of infections that sometimes
lingered for more than a yuar. turned
their skin black and produced open
sores,

Other complaints later surfaced in
lawsuits:

o Bresasts that were oo hard, some-
times like softballs.

e Implants that protruded through
the skin and had to be surgically re-
placed.

.@ The discovery that up to hall of the
breast lissue was left after the mastec-
tomy even though Dr. Sifers concedes
that common medical procedure for
mustectomy calls for the removal of at
least 90 percent.

e Breast implants that were o
large. In one case, according to utlor-
neys, a patlent's’ bra size increassed
from a 32A to a 32D after her surgery.

Sometimes one and two subsequent
surgerics plus dozens of office visits
were needed to correct the problems.

““He would sew me up and it would

just come apart again,’” recalled Aleta’

Witt, a Merriam woman who for nine
months watched holes the size of nickles

repeatedly tear through the infected:

skin of her right breast. I was just
about out of my mind."”

" Dr. Sifers’ testimony shows he was
having his own private doubts. In Mrs.
Witt's case, he testified that he helieved
her condition was “‘horrendous.”

Dr. Sifers’ experience with implant
protrusion—40 out of rre—fur exceeds
tho less than | percent rate that usually
is expected, said Dr. Carroll L. Zuhor-
sky, a plastic surgeon who did follow-up
surgery on four of the women ard test-

fied for two of them.
Dr. Sifers said the problem mught be
the brand of implants he used.

He also claimed the implants were not
too large, but he testified that he never
made a precise measurement of e
excised breast tissue before selecting an
implant. At any rate, he suid he didn't
make his patients’ breasts smaller.

“Everybody wants, the patients al-
ways want to be maybe a tad lurger.” he
lestified.

Once complications appeared, Dr. Sif-
ers testified, be sought help from other

doclors. Among those was his son, Dr..
Tim Sifers, who was in practice with”
hjm, Y th_?v‘
A nolation made by Dr. Tim Sifergon_ ¢
Mrs. McGure's medical chart reage!
“Draining ugain. Someday Daddy is goi
ing to learn how to fix this, we hope.X st
That notation was followed by om.
(rom his father saying, “'No one elseu
knows how to {ix this either.” RATUTRY
Dr. Sifers defended his surgery record
in a deposition. D
1 don't believe there is a surgeonin.
Kansas who has lost only one set of nip~.
ples in 200 operations,” he testified. :
“It's the best record in Kansas City.'r @,
Dr. Zahorsky said in aninterview that |
he fournd Dr. Sifers’ procedures to be
incomplete. ! I
“A major protiem with what Dr. Sif-
ers did was that the surgery was oot ..
completed,” Dr. Zaborsky said.” “We '
found 30 Lo 5U pereent of the breast Us- -
sue had not been removed when we reg-
perated on therm.” A
He said peneral surgeons like Dr. SU-
ers Luke risks when they work in areas -
of medicine u1 which tUwy are not gpe-
cialists. c
Foven Dr. Sifers® friend and colleague,’
Dr. Youny. apreed outside help should
have been sought, ’
“We all huve complications, but those
should be hinnted Lo a certain percent-
age,”" Dr.Youny <aid. "1 think he dida't.
know how to handle complications from:
the implant.” : S
ViYW R
After the Carol MeGuire trial surgical
commitlees at Hethany Hospital and
Shawnee Mission Medical Center began
to review Dr. Sifers’ cases. Bethany gus-v
pended his privilege to perform the
breast procedure. He quit practicing at
Shawnee Mission altogether when- he
and hospital officials could not agree on-
his standing. s
Donzld Strole, altorney for the Kan-
sas Board of Healing Arts, said that'af-
ter learning of the suspensions the board-
interviewed Dr. Sifers. A pathologist le
reviewing some of the cases (o see if
surgery wits justified. PRIy
“The bip question ss whether this kind .
of preventive surgety shuuld be done at”
ull."* Mr. Strole saud. "My personal fael-
ing is that he probably did too many sur»
geries on too many women that were..
unjustified.” v
Even if the toard decides some of the
mastectomics  were unnecessary, it
probahly would take no action other
than to get a formal agreement with Dr.-
Sifers that he would not do the proce-

dure any longer, Mr. Strole said. S
Dr. Sifers huws, in part, already mads
that vow. e

He testficed in one deposition that this *
phase of s redical career is behind -
him. His breast series is complete. 707

1 have done the work and it's fine-
ished." Dr. Sifers saud. et .




TESTIMONY IN OPPOSITION TO
SUBSTITUTE S.B. 110
March 27, 1985

I am Carol McGuire, from Shawnee, Kansas, and I am a
member of the Malpractice Victims Coalition of Kansas. I am
also a medical malpractice victim whose case has already been
to trial; so, I don't have anything to gain personally by being
here today other than the satisfaction of trying to attain for
future/potential malpractice victims the same opportunity I was
accorded — to be able to have their malpractice case heard and
judged by a jury of their peers.

This is their right as it is yours and mine. I feel it
would be a great injustice, to anyone who is a victim of
medical malpractice, to put a cap of $250,000 on pain and
suffering. Quite obviously, there are cases that would fall
below that figure, but there are others that would definitely
be worth over $250,000. In my case, the award was approximate-
ly $600,000. Almost all of that was for pain and suffering and
disfigurement. This bill implies that my award was unjusti-
fied.

Each proven malpractice case is always a personal tragedy
and extremely traumatic for the person involved. I speak from
experience, as I know the physical, emotional and mental
turmoil that a person goes through in something like this. It
is almost beyond words. This is why I believe the decision on
any amount to be recovered should be left up to an impartial
panel, who would be able to weigh the merits of any given case,
rather than decided, before the fact, by our state legislature

or anyone else.
g

I do not feel that doctors®have any more rights than
anyone else in this room today. If Substitute Senate Bill 110
is passed, it will most certainly put the doctors in a
privilege position.

So, I am asking that you please vote against this bill for
the benefit of all our fellow Kansans. Thank you.

Attachment No. 5
House Judiciary
March 27, 1985



KANSAS VICTIMS MALPRACTICE COALITION

A.P. Artega

Amy Artega
Dorothy Fox
Mildred Lonhart
Vickie Payne
Walter Payne
Michael Wingart
Vickie Brooks
Brenda Grow
l.aVonda Sue McAbee
Carlis McAbee
Robert Hall
Esther Elliott
Roman Koerner
Rocky Wentling
Gloria J. Lewis
Jim Hilgenfeld
Mrs. Rose Rohleder
Albert Rohleder
Randy Vuff

Dow Payne

Connie Simmons
Ravmond Gibson
Maryv Gibson

Jan Payne

Leslie Justice
Sherri Rossi
Terri Olsen
Linda Beecham
Bertha Berghen
John Burghen
Frances Condron
Pat Cooper

Paul Crabtree
Phyllis Crabtree
John Crane

Pat Crane

Nancy Dorfman
Barbara Gibbons
Tom Gibbons
Janet Gilliland
Mark Gilliland
Delores J. Henderson
Garvy R. Henderson
Kathryn Justice
Anna Jane King
Mark Little
Marge Little

Amy Morris

Sue Montana

CHARTER MEMBERS

Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Haysville, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Wichita, KS
Kansas City, KS
Overland Park, KS
Prairie Village,
Shawnee, KS
Shawnee, KS
Shawnee, KS
Shawnee, KS
Kansas Citv, KS
Tonganoxie, KS
Tonganoxie, KS
Shawnee, KS
Shawnee, KS
Lenexa, KS
Kansas Citv, KS
Kansas City, KS
Louisburg, KBS
Louisburg, KS
Kansas City, KS
Kansas Citv, KS
Kansas Citv, KS
Kansas City, MO
Kansas Cityv, KS
Kansas Cityv, KS
Kansas Citv, MO
Prairie Village,

KS

KS
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Carol McGuire
Bonnie Meyer

Bob Olsen

Carol Plesser
Pat Renfro
Virginia Sharp
Georgia Wallace
Robert Wallace
Fran Werner

Jim Werner

Judy Walker
Larry Ebbs
Maurice Scales
Lauren Samon
Carol Samon
Martha Tibbs
Kathv Apps

Mrs. Theresa Wild
Bobbi Steinbacher
Gwen Johnson
Jeannine Davis
Barry Davis
Bertha Humphrey
Sue Shaffer
Vernon Shaffer
Bonnie Luth
George Long

John Hoadley
Susan Hoadley
Tom McCarthy
Virginia Morgan
Patricia Hoffhimes
Gavle Hoffhimes
Terri Laudan
Robert Brousseau
Ronald Tewell
Gary Studebaker
James Studebaker
Bob Elliot

Carol Gillette
Vickie Hayland
Thelma Kebert
Karen Miller
Beulah Randall
J. Pete Steinbacher
Ida Mae Tingley
Linda Thompson
Gene Cleveland
Diane Cleveland

Shawnee, KS
Overland Park, KS
Prairie Village, KS
Prairie Village, KS
Prairie Village, KS
Kansas Citv, KS
Overland Park, KS
Overland Park, KS
Shawnee, KS
Shawnee, KS
Shawnee, KS
Pittsburg, KS
Girard, KS

Overland Park, KS
Overland Park, KS
Topeka, KS

Topeka, KS
Herrington, XS
Great Bend, KS
Lawrence, KS

Kansas City, MO
Kansas City, MO
Shawnee Mission, KS
Independence, KS
Independence, KS
Bonner Springs, KS
Kansas City, KS
Independence, MO
Independence, MO
Leawood, KS

Prairie Village, KS
Lawrence, KS
Lawrence, KS
Overland Park, KS
Merriam, KS
Wellington, KS

Topeka, KS
Holton, KS
Topeka, KS
Topeka, KS
Topeka, KS

Independence, KS
Shawnee, KS
Topeka, KS

Great Bend, KS
Weston, MO
Topeka, KS
Anthony, KS
Anthonyv, KS



CII.

III.

IV.

VI.

KANSAS TRIAL LAWYERS PROPOSALS

We propose that doctors who repeatedly commit acts of
malpractice pay higher rated premiums.

We oppose frivolous lawsuits and support the use of the
provisions of K.S.A. 60-2007 and the discovery rules
mandated by the Kansas Supreme Court in Nelson v. Miller.

We oppose unreasonable and excessive attorney fees and
remind the Legislature of the judicial regulation mandated
in malpractice cases by K.S.A. 7-121b.

We propose that immediate data be gathered and analyzed to
determine the justification for the malpractice rates
charged to Kansas doctors and other health care

providers. If the rates cannot be justified, the
Legislature should award rebates.

We propose offering qualified immunity to doctors who are
willing to offer testimony at hospital hearings or before
the Board of Healing Arts on acts of malpractice.

We propose that the Kansas Board of Healing Arts be given
access to pertinent data on acts of malpractice and
consider instituting an automatic review of cases
resulting in settlements or verdicts over $100,000 and any
doctor with more than 2 malpractice claims in a two-yvear
period.
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