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MINUTES OF THE _House _ COMMITTEE ON Labor and Industry
The meeting was called to order by Representative Art?gihgggxille at
_9:00  am#%h. on January 24, 1985 in room 526-S____ of the Capitol.

All members were present except:
All members were present.

Committee staff present:
A1l present.

Conferees appearing before the committee:

The only bill before the committee at this time is H.B. 2013. Chairman Douville has
asked the staff to get additional information with respect to the ramifications of
this proposed law. He also hopes to get particles from various sources, determine
what other states are doing and see if we can also get some additional background
before the committee makes any decision with respect to this problem

Chairman Douville then asked Jim Wilson to take the speakers stand. He handed out
attachment #1 to the committee. Chairman Douville said that in 1974 we passed what

is known as the Public Employees Relations Act and at the time it was passed a great
mmber of the legislators felt that this bill was simply a "meet and confer" bill

that governed the relationship between the public employees and the state of Kansas.
That was the feeling until the Supreme Court decision came down, which indicated that
it was not simply a "meet and confer" bill, but that it was a professional negotiations
act just like the teachers have. Jim Wilson then went over the case of Kansas Board of
Regents v. Pittsburg State University Chapter of K-NEA, 233 Kan. 801, pP2d ,
1983.

There was a question and answer period.

The meeting was adjourned at 9:55 a.m.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of
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\ Mid Kansas Fed’l Savings & Loan Ass'n v. Burke /

the North Carolina Code prior to the turn of the centhiry. The
Supremg Court of that state, discussing that language jh the case
of Marsh v. Griffin, 123 N.C. 660, 667, 31 S.E. 840 (1898),
observed:

“In the cases\construing this section, the words ‘mistake/inadvertence’ and
‘surprise’ seem b9 have been iguored with singular unghimity. The phrase
‘excusable neglect\is apparently tuken as embodying th¢ meaning of that sec-
tion.”

These words coltinue to be ignored jdicially and the vast
majority of the repoNed decisions undef Section 60(b) Fed. R.
Civ. Proc., our Sectiot\N60-260(b), and gimilar code provisions of
other states, center for the most part gfound the term “excusable
neglect” and seldom disclyss “surprife.” [t seems to us, however,
that Mrs. Burke fits in thay categofy. She had no actual knowl-
edge of the proceeding, wad\sugprised to learn of it, and acted
promptly upon discovery of thg lawsuit, the judgment, and the
sale. We hold that the judgnfetw and other proceedings were
subject to being set aside opfthe graunds of surprise. Ier failure
to respond to the summoph was undgrstandable and excusable
since she had no actual kfowledge of the pendency of the action.
The judgment could alfo be set aside oi\the grounds of excus-
able neglect.

K.S.A. 60-260(h) 45 to be liberally constiyed “in order that
judgments will reflect the true merits of a casq”” Wirt v. Esrey,
233 Kan. 300, 34, 662 P.2d 1238 (1983).

The trial coupt properly protected those who rdlied upon the
judgment. Mid Kansas secured the amount due ongs note, and
the purchasgr at the sale, Culdwell, was reimbursgd in full,
including i§ expenses and 15% accrued interest. We'conclude
that the tfial court’s grant of relief to Carole Burke\though
granted Jor an erroneous reason, was proper, and that thd judg-
ment of the trial court should be aftirmed.

The judgment of the Court of Appeals reversing the trial curt
is rgversed, and the judgment of the District Court of Sedgwitk
Colinty is affirmed.

HowLwmes, J., not participating.

b 1, f21(85
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No. 54,528
Kansas Boaro or Recents and Prevssurc State UNivERSITY, A))-
pellants, v. Prrrssunc Stare Univiersity Charrir of Kansas-Na.
TIONAL EEpucaTioN AssociaTion, and Pusric Eavrover Rena.
TIONS Boaun, Appellees.
SYLLABUS BY THE COURT )
. PUBLIC OFFICERS AND EMPLOYLEES—Public Employer-lEmployec 1e-
lations Act—Purpose. The Kansas Public Employer-Employee Relations Act,
K.S AL 75-1321 et seq., is a hybrid, containiug some characteristies of puie
“mectand couler” acts with other characteristios of “collective bargaining.” It
imposes upon both employer and employce representatives the obligation to
meet, conler aud negotiate in good faith, with allimative willimgness (o

resolve grievances and disputes, and o endeavor o reach agrecment ou
conditions of employment.

o

SAME—Public Iamployee Kelations Board—Judicial Reciew of Orders of
Board. In reviewing actions of the Public Employee Relations Board, courts
apply the customary standards for review ol the acts of wn administralive
agency enunciated in Kunsas State Board of Healing Arts ¢, Foole, 200 K.
447, 436 P.2d 824 (1968).

3 ADMINISTRATIVE LAW—Agency hiterpretation of Statute— Judicial Re-
ciew. The legal interpretation of a statute by an adnunistrative agency charged
with its cnlorcement is entitled to a great deal of judicial deference, following
Richardson v. St. Mary Hospital, 6 Kan. App. 2d 238, 627 P.2d 1113, e
denied 229 Kan, 671 (1981).

4. SAME—aAgency Rulings on Questions of Law—Judicial Review. The vuling of
an administrative agency on questions ol law, while not as conclusive as its
lindings of fuct, is nevertheless persuasive wnd given weight, and may cany
with it a strong presumption of correctness, especially if the agencey is one of
special competence and experience.

5. PUBLIC OFFICERS AND EMPLOYEES—Board of Regents—Jurisdiction
under Public Employer-Employee Relations Act. The Board of Regents is (he
“public employer,” under the Kansas Public Employer-Employee Relations
Act, K.SIALT5-43821 et seq., of the teaching faculty at the institutions of higher
learning under the Board’s jurisdiction.

6. SAME—Public Ikmployer-Employee Relations Act—Agreements  between
LEmployer-Employee Representatives Construed According to Act. Provisions
ol agreements between employer and employee representatives, entered into
pursuant to the Kansas Public Employer-Employee Relations Act, K.S.A.
75-4321 et seq., must be read in the light of that act.

7. SAME—Public Employee Relations Board—Balancing Test Used to Deter-
mine Whether Item Mandatorily Negotiable. 'Phe Public Employee Relations
Bourd, inorder to determine whethera particular iten is or is not mandatonly
uegotiable, has developed and cinploys a baluncing test. Held: ‘The agency’s
interpretation of K.S AL 75-4321 et seq., is reasenable; the test is necessary o

Ly out the purposes ol the act and is grounded in statute; and the acts of the
agency are rewsonable and within the scope of the agency’s aathority,
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8. SAME—Public Employee Relations Board—Appellate Reciew of Board
Findings as to Whether ltem Muandatorily Negotiable. The findings and
determinations of the Public Employce Relations Board with regard to the
manditory negotiability of various items proposed for negotiation wre re-
viewed under the customary standards for review of the acts of an administra-
tive agency and aflinmed.

Appeal from Shawnee District Court; . NEWTON VICKERS, judge. Opinion liled
July 15, 1983, Alfirmed.

Jerry G. Elliott, ol Foulston, Siefkin, Powers & Eberhardt, of Wichita, argued
the cause; Mary Kathleen Babcock and Larry G. Rapp, of the same finm, and
Robert N. Partridge, special assistant attorney general, Reid Stacey, ussistunt
attorney general, and Robert T, Stephan, attorney general, were with him on the
briel for appellint.

. A Menghini, of Meoghini & Menghini, of Pittsburg, argued the canse and
was on the brief for appellee Pittsburg State University Chapter of Kansas-Na-
tional Education Association.

Arnold Berman, of Kansas Department of Human Resources, argued the cause
and was on the briel for appellee Public Employee Relations Board.

The opinion of the court was delivered by

Mitren, J.: The Board of Regents and Pittshurg State Univer-
sity appeal [rom a decision of the Shawnee District Court al-
firming orders of the Public Employee Relations Board in three
cases arising under the Public Employer-Employee Relations
Act, K.S.A. 75-4321 et seq. All three cases relate to prohibited
practices charges which arose during attempted employer-em-
ployee negotiations pursuant to the Act.

The appellants are the Board of Regents (the Regents) and
Pittsburg State University (the University). Appellees are the
Pittsburg State University Chapter of the Kunsas-National Edu-
cation Association (KNEA) and the Public Employee Relations
Board (PERB). The Public Employer-Employece Relations Act,
K.S.A. 75-4321 et seq., will be referred to as “the Act” oras “the
PEER Act.”

The principal issues presented are the proper scope of judicial
review of PERB orders; whether the Board of Regents is the
“public employer” of the Pittsburg State University faculty
ander the Act; whether PERB properly interpreted the duration
clause in a contract; and the correctness of PERB’s findings as to
the proper subjects of mandatory negotiations between the em-
ployer and a recognized employee organization pursuant to the
Act. Before taking up the specific issues involved in this appeal,
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we shall first discuss the Act and then the facts surrounding each
of the cases giving rise to this appeal,

The Public Employer-limployce Relations Act was enacted by
rtl‘w l?)7l Legislature and became effective on March 1, 1972,
I'he first section of the Act, K.S.A, 75-4321, scts forth the legis-
lative policy and the purposes of the Act. 1t reads:

“(a) The legisluture hereby finds and declares thats

“(1) The people of this state Lhave a fundaniental interest in the development of
harmonious and conperative relidionships between goverument and its employ-
ces;

“(2) the deniad by some public employers of the right of public employees to
organize and the refusal by some to accept the principle and procedure nvl' .l'nH
communication between public employers and public cinployee onganizations
can lead to various Torms of strife and umest; T A

“(3) the state has a basie obligation to protect the public by assuring, at all
times, the orderly and uninterrapted operations and functions of gn\'un,nm-l‘\l‘

“(4) there neither s, nor ¢ be, an anddogy of statuses between pul)lin"
employees and private employees, in fact or law, because of inhevent differences
in the eniployment relationship arising out of the unique lact that the |);|l)|{;‘
employer wus estublished by and is vun lor the Lenefit of all the people aud ity
.uf(_h(nily derives not fram contruet nor the profit maotive inherent in the prine ;I;-
of free privide enterprise, but from the constitution, statutes, civid service mll«-s
regulations and resolutions; and ) ' . ,

“(5) the difference between public and private employ ment is lurther rellected
in‘lhc constraints that bar any abdication or bargaining away by public umplu)w‘us
ol th‘cir continuing legislative diserction and in the fact that (runs‘liluti(n;ﬂ
provisions as to contract, property, and due process do not apply to the public
employer and cinployee relutionship. .

“(b) Subject to the provisions of subsection () [relating (o public employers
ather than the state and its agencies], it is the purpose of this act to ()l»lig-;t;'
public agencies, public employees and theiv representatives to enter into (iis;
cussious with atfivioatve willingness to resolve grievances and disputes u:lu(n;g
to uuuli(m.na of cuiployiment, acting within the franework of Taw. 1Cis also e
purpose ol this act o promote the improvement of craployer-cimployee relations
within the varions poblic agencies of the state and ity p«')lilic.ll suhtli\'isi‘uus |»).*
providing « uniform basis for recognizing the vight of public coployees to join
organizations of their own chioice, or W relvain from joining, and be l"(fl)I'thL‘lllt‘ll
by hllL.‘ll (,1.1‘ga|||11,'.|limns in their emnployment relations and dealings with public
agencics.

The Act extends to all persons employed by the State of Kansas
and its agencies, except supervisory employces, professional
cmployees ol school districts, elected and managenment officials
u.n(l confidential employees. The Act is administered by llu:
live-meniber Public Fmployee Relations Board which is em-
powered to make rales and reguliations, establish procedures Tor
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the prevention of improper public employer and employce
practices, hold hearings and enforce the attendance of witnesses
and the production of documents, conduct employee clections,
and determine recognized employee organizations and hear and
determine controversies concerning prohibited practices.

The Act, as provided in K.S.A. 75-4321(D), imposes upon
public employers and recognized public employee organizations
the obligation “to enter into discussions with aflirmative will-
ingness to resolve grievances and disputes relating to conditions
of employment.” The Regents and the University contend that
the Act is solely a “meet and confer act,” which is the most
limited kind of interchange in labor relations. KNEA and PERB,
on the other hand, argue that the legislature has expressly re-
jected limiting the Act and that it is a “collective negotiations
act.” Professor Raymond Goetz, in his most informative analysis
of the Act, The Kansas Public Employer-IEmployee Relations

Law, 28 Kan. L. Rev. 243, 282-87 (1980), describes both types of

proceedings and concludes that “the Actin substance provides a
‘hybrid’ combining some characteristics of pure meet and confer
with other characteristics of collective bargaining.” We agree.
“Meet and confer” acts basically give the public employce
organizations the right to make unilateral recommendations to
the employer, but give the employer a free hand in making the
altimate decision recommending such proposals. The Kansas
Public Employer-Employee Relations Act, on the other hand,
imposes mandatory obligations upon the public employer and
the representatives of public employee organizations not only to
meet and confer, but to enter into discussions in good faith with
an affirmative willingness to resolve grievances and disputes
and to promote the improvement of employer-employee rela-
tons. K.S.A, 75-4321(b); K.S.A. 1982 Supp. 75-4327(h); K.S.A.
75-4333(L)(5) and (¢)(3). “Meet and confer in good faith” is
defined in K.S.A. 75-4322(m) as follows:

“Meet and conler in good faith’ is the process whereby the representative of a
public agency and representatives of recognized employee organizations have
the mutual obligation personally to meet and counfer in order to exchange frecly
inforation, opinions and proposals to endeavor to reach agreement on condi-
tions of emplogment.” (Emphasis added.)

We conclude that the Act is not a strict “meet and confer” act nor

is it a “collective negotiations” act, but as Professor Goetz has

Vor. 233 JANUARY TERM, 1983 805

Kansas Bd, of Regents v, Pittsburg State Univ. Chap. of K-NEA

stated, it is o hybrid containing some characteristies of cach.
However it bhe designated, the important thing is that the Act
imposes upon both employer and einployee representatives the
obligation to mieet, and to confer and negotiate in good fuith,
with affirmative willingness to resolve gricvances and disputes,
and to promote the improvement of public employer-employce
relations,

The three cases presented to PERB, out of which these ap-
peals arose, are designated as “case 20, “case 21”7 and “the
1982 case.” The first two arose in 1980, The University, the
Regents and KNEA entered into writlen agreements for the
academic years 1978-1979 wnd 1979-1980. Both of these agree-
ments contained o “duration clause” which, for the 1979-1980
academic year, reads as follows:

“Phis Agrecinent shall become elfeetive August | 1979, and shiadl terminate on
July 31, 1uso.

“On or belore Junuary 1, TY80, cither party ay notily tie other that it desires 1o
modily the ugrecnment, bn such event, the parties shadl begim on or after Januay 7,
1080, to meet and confer with respect o a successol agreenient,

“The Association and the University ugree that should either legislation or policy
changes oceur during the term of this Agreement that would permit modilication
of this Agreement, mecting and conferring on the topic involved may oceur
following such a request by eithier party to resnme discussions.”

The earlier agreement contained an identical clause except for
the relevant dates.

Janway 1, 1980, passed without notificution by either party
that it desired to modify the agreement, Within a week, the
president of the University disbanded the employer’s negotiut-
ing team with iustructions that they should expect to meet with
KNEA on saliry matters when legislative appropriations were
decided, perhaps in mid-April. The University and the Regents
contend that under the contract, notification prior to January 1,
1980, wus mandatory in order to provide for negotiatious for a
successor agreement. KNIEA, on the other hand, wrgues that the
Junuary 1 date was not intended as a mandatory deadline bat that
the date was a cut-ofl date for any wmodilication of the then-
operating 1979-1980 agrecment. On January 25, 1980, KNIA,
unaware of appellants” interpretation of the duration clause and
of the disbanding of the employer’s negotiating team, formally
requested an opening of negotiations for a successor agreenent
for the 10580-198] academic year. Various exchanges ol corre-



806 SUPREME COURT OF KANSAS

Kansas Bd. of Regents v. Pittshurg State Univ. Cliap. of K-NEA

spondence followed and on March 28, 1980, the parties held a
meeting at which time KNEA submitted a number of non-salary
proposals. It asked for a response from the employer’s negotiat-
ing team. None was forthcoming and the KNEA team indicated
that it would not return to the bargaining table until it received
the employer’s proposals. The University then filed a prohibited
practice charge with PERB, contending that KNIEA had violated
K.S.A. 75-4333(c)(3) by imposing preconditions to future ses-
sions. This charge was dropped when representatives of the
parties agreed that they would not attempt to impose precondi-
tions to future sessions.

The parties returned to the table on May 29, 1980. At this time
the employer’s team presented written proposals covering salary
and other matters. On the cover page of the proposal appeared
the following:

“NOTIE:  Because neither party notitied the other of the desire to modily their
existing agreement belore January 1, 1980, meeting und conlerring is
limited to topics related to legislative or policy chianges. This proposal
is submitted only on the specific understanding that it be acknowl-
edged by KNEA that Pittsbury State University reserves the right to
limit topics for mecting and conferring to those relating to legislative
and policy changes.”

KNEA saw this Note as a precondition to future negotiations,

fearing that if KNEA proceeded with negotiations in the fuce of

this notice, it would be giving up the right to factfinding and
mediation. At one of the subsequent meetings, one of the em-
ployer representatives indicated that the purpose of the Note
was to acknowledge the employer’s contractual right under the
duration clause to avoid impasse and factfinding proceedings on
non-salary items. This was unacceptable to KNEA. Tt then pro-
posed that the parties sign a written memorandum of under-
stunding, continuing the 1979-1980 contract for another year
unless the parties could reach a different agreement. This was
unacceptable to the University and the Regents. The negotia-
tions were thus stalled. KNEA then filed a prohibited practice
charge with PERB, “Case 20,” alleging that the Regents, acting
through the University, had violated K.S.A. 1982 Supp. 75-
4327(h) by failing to meet and confer in good faith; K.S.A.
75-4333(D)(1) by interfering, restraining or coercing public em-
ployees in the exercise of their rights; K.S.A. 75-4333(L)(5) by
refusing to meet and conler in good faith; and K.5.A. 75-

Vor. 233 "~ JANUARY TERM, 1983 807

Kansas Bd. of Regents v, Pittsburg State Univ. Chap. of K-NEA

4333(L)(7) by intentionally avoiding mediation or factlinding.
The matter was presented to a hearing examiner and eventually
was decided by PERB, which, in a four-to-une decision, found
for the complainant, KNIEEA, and held that the refusal of the
Board ol Regents acting through the University to uegotiate
based on the “duration clause” contained in the 1979-1980
agreement amounted to a refusal to meet and confer in good
faith. It found the Regents’ and the University's interpretation of
the “duration clause” to be “devoid of substance.”

Case 21 arose when the parties could not agree whether or not
the subject of “retrenchment” is manditorily negotiable. The
parties stipulated before the hearing examiner to the lollowing
definition ol “retrenclinent’™:

“[Rletrenchment means reduction in force and includes the method and pro-

cedures used for reduction ol personnel, how persounel are to be laid off and
establishinent ol procedures for vecall of personnel.”

Retrenchment was one ol the items proposed by KNEA for
negotiation when the parties were meeting in the spring of 1980.
While this matter was “on the table,” the University president on
June 17, 1980, implemented a faculty election procedure to
produce a faculty committee to establish retrenclunent proce-
dures. The president had previously approached the faculty
senate, an elected representative body of the teaching faculty, on
several occasions, suggesting that that body assist with the de-
velopment of retrenchment procedures. The senate and  the
faculty as awhole passed resolutions indicating that they wanted
KNIZA o represent their interests on retrenchient. These reso-
lutions were ignored.

Late in June, 1980, KNEA filed a prohibited practice charge
against the Regents and the University, alleging that the unilat-
eral implementation ol retrenchment procedures violated K.S.A.
75-4333(b)(5), failing to meet and confer on the subject in good
faith, and other sections of the statute. After a hearing, PERB
determined that retrenchiment as defined by the parties was a
mandatory subject for meeting, coulerving and negotiating, but
that, because there was a good faith dispute as to negotiability,
the Regents and the University were not gailly of a prohibited
praclice.

The 1982 case involves a charge filed by the University against
RKNEA, alleging that by insisting that certain subjects were
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mandatorily negotiable, KNEA violated K.5.A. 75-4333(c}2) and
(3) by refusing to meet and confer in good faith and by interfering
with, restrainiing, or coercing a public employer with respect to
management rights granted under the Act. PERB eventually
held that all of the items but one were mandatorily uegotiable
and that KNEA was not guilty of a prohibited practice in insisting
upon the various subjects for negotiation. The one topic held not
mandatorily negotiable was “academic freedom.” There was no
appeal from that finding and the topic of academic freedom is
thercfore not before us. The items which PERB held to be
mandatorily negotiable are: salary generation and salary alloca-
tion; out-of-state travel; promotions; summer employment; ten-
ure; retrenchment; and access to personnel files. The district
court affirmed PERB in all respects; the Regents and the Uni-
versity appeal.
SCOPE OF REVIEW

The scope of judicial review of an administrative board’s
findings of fact and conclusions of law is well established in
Kansas law. In addition, K.S.A. 75-4334(b) provides that PERB
lindings as to the fucts “shall be conclusive [on review] unless it

is made to apper to the court’s satisfaction that the findings of

fact were not supported by substantial evidence and the record
considered as a whole.”

In Kansas Ass'n of Public Employees v. Public Service Em-

ployees Union, 218 Kun. 509, 511, 544 P.2d 1389 (1976), this
court noted the statute quoted above and elaborated:
“We thus have an unequivocsl statement that in reviewing the action of the
Public Kmployee Relations Board the courts shall apply the custonry standards
Tor the review of the acts of an administrative agency, The leading case on that
issue is Kansas State Board of Healing Arts o. Foote, 200 Kan. 447, 436 P.2d 828
[1968], where we said:

“A district conrt may not, on appeal, substitute its judgment for that of an

administrative tribunal, but is restricted to considering whether, as a nutter of

Law, (1) the tribunal acted fraudulently, arbitrarily or capriciously, (2) the ad-
ministrative order is substantially supported by evidence, and (3) the tribunal’s
action was within the scope of its authority.” (Syl. 11.)

“Ti Foote we also summed up this court’s role on appellte review:

“In reviewing a district court’s judgment, as above, this court will, in the first
instance, for the purpose of determining whether the distriet court observed the
requirements and restrictions placed wpon it make the swne review ol the
adiuinistrative tribunal’s alf.‘li(m as does the district court.” (Syl 12.)

Neither the district court nor this comrt can weigh conflicts in the
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evidence and substitute its judgment for that of the Bowrd. In re
Appeal of City of Lenexa, 232 Kan. 568, Syl. 444, 5, 657 P.2d 47
(1983); Kansas Dept. of Health & Environment v. Banks, 230
Kan. 169, 172, 630 P.2d 1131 (1981); and Coggins v. Public
smployee Relations Board, 2 Kan. App. 2d 416, <119, 581 P.2d
817, rev. denied 225 Kan. 843 (1978). There is no indication that
the trial judge misunderstood his role here.

The PERB orders in this case are partly fuctual determinations,
which are subject to the review stated above, and partly deter-
minations of law, which involve a different standard of review.
Usually, however, the legal interpretation of a statute by an
administrative board or agency, charged by the legislature with
the authority to enlorce the statute, is entitled to a great deal of
judicial deference. In Richardson v, St. Mary Hospital, 6 Kan.
App. 2d 238, 242, 627 P.2d 1143, rev. denied 229 Kan, 671 (1981),
the court noted that:

“Inreviewing gquestions of law, the triad courtmay substitute its judginent for that

of the ugency, although ordinarily the cowrt will give deference o the ageney's
interpretation of the law.”

This deference has long been reflected in Kansas Yaw. n Harri-
son v, Benefit Society, 61 K 134, 140, 59 Pae. 266 (1894), it is
suid:

“The rule iy well settled that “in all cases of wmbiguaity the conteinporaneons
constraction not only ol the courts but of the departments, and even ol the
officials whose duty it is to carry the law into ellect, is controlling.””

See also Southwestern Bell Telephone Co. v. Employment Se-
curity Board of Review, 189 Kan. 600, 607, 371 P.2d 134 (1962)
([TThe operative interpretation given thereto by the officers and
olficial boards whose duties are to carry the legislative policy
into effeet is helplul, and may he entitled o controlling signifi-
cance . ..o judicidd proceedings.”y; State o, Helgerson,
212 Kan. 112, 413, 511 P8 221 (1973) ("T'his court Lius long
given great weight under the doctrine of operative construction
to the interpretation of a statute by the administrative body
charged with enforcing the statute.”). Delerence is likewise
accorded by the courts to an administrutive agency’s construction
and interpretation of its own rules and regulations. The agency’s
interpretation of its regulations will not be disturbed on appeal
unless the interpretation is clearly erroncous or inconsistent
with the regulation. Columbian Fuel Corp. v, Panhandle [Sast-
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ern Pipe Line Co., 176 Kan. 433, 440, 271 P.2d 773 (1954);
McClanahan v. Mulcrome, 636 I7.2d 1190 (10th Cir. 1980).

A similir standard of review is applicable wlien the adminis-
trative agency has construed or interpreted a written contract or
other document, and such construction or interpretation, re-
flected in the agency’s order, is challenged upon appeal. The
construction or interpretation of contracts is, of course, a ques-
tion of law. However, and particularly it the writing is an in-
strument of a type which comes regularly before the agency and
with which it must of necessity acquire some familiarity and
expertise, its interpretation, if reasonable, is persuasive and is
entitled to careful consideration by the reviewing courts. I there
is a rational basis for the agency’s decision, it should be upheld
and a reviewing court should not substitute its judgment for that
of the agency. The rule stated in 2 Am. Jur. 2d, Administrative
Law § 676, p. 556, is particularly applicable here:

“The ruling ol an administrative agency on questions of law, while not as
conclusive as its findings ol facts, is nevertheless persuasive and given weight,
and may cary with it a strong presumplion of correctness, especially if the
ageney is one ol special competence and experience.”

I, however, the reviewing court linds that the administrative
hody’s interpretation is erroneous as a matter of law, the court
should take corrective steps; the determination of an adminis-
trative body on questions of law is not conclusive, and, while
persuasive, is not binding on the courts. See Beacon Publishing
Co. v. Burke, 143 Kan. 248, 253, 53 P.2d 888 (1936); Allen v.
Burke; 143 Kan. 257, 262, 53 P.2d 894 (1936); 73 C.J.S., Public
Administrative Bodies and Procedure § 228,
THE PUBLIC EMPLOYER

The Regents raised an affirmative defense in case 20 and in
case 21, claiming that the Board of Regents is not the proper
respondent in these matters and that it is not the “public ¢m-
ployer” under the Act. This issue was hotly disputed. Deposi-
tions of a number of the members of the Board of Regents were
taken as well as those of members of its staff, Some two days
were spent in hearings on this issue alone. PERB determined
that the Board of Regents is the public employer and that its
negoliating team consisted of its designated representatives; that
the Regents are the “ultimate anthority,” and are properly des-
ignated as the public employer in these proceedings.
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Article 6, section 2, of the Constitution of the State of Kansas
provides:

“(h) The legistature shall provide for a state board of vegents and for its contiol
and supervision ol public institutions of higher education. Pablic institutions ol
higher education shall include universities and colleges groting hacealaurcate
or posthaccalunreate degrees and such other tstitntions and educationad inter-
ests ws ey be provided by law. The state hoard of regents shall perform such
other duties as may be preseribed by law.”

By K.S.AL 1982 Supp. 74-3201 et seq., the legisladture created a
nine-member state board, to be known as the Board of Regents.
Specitic powers and duties of the Board are set forth in the
following sections of the statutes. The Regents appoint the chiel
executive officers of all state educational institutions under their
jurisdiction, including Pittsburg State University. These state
educational institutions are controlled by, operated, and man-
aged under the supervision of the Bourd of Regeuts. The Regents
are authorized by statute to make contracts and adopt orders,
policies, or rules und regulations and to do or perform such other
acts as are authorized by law ov are appropriate for such pur-
poses. K.S. AL 76-711, -712, -71-41. The Board of Regents may he
sued wnd may defend any action brought against it or agiinst any
state educational institution; state educational institutions also
may be sued and may defend actions brought against them,
K.S.AL 76-713. The chiel exccutive officer of each state educa-
tional institution is authorized to appoint such cmployees as are
authorized by the Bourd of Regents; employees in unclassilied
service serve at the pleasure ol the chiel exeeutive ofticer,
subject to policies approved by the Board of Regents. The
Regents determine the programs which shall he offered and the
degrees which may be granted w each state educational institu-
tion. K.S.AL 76-715, -7106.

Several sections of the Public Employer-Employce Relations
Actare also pertinent to this discussion. K.S.A. 75-4322(f) defines
“public employer” as “the state of Kansas and its state agencies.”
K.S. AL 75-4322(x) delines “stute ageney” by reference to K.S.A.
1982 Supp. 75-3701(3), “any state . . . bowrd . . . .7
K.S.AL 75-4322(¢) delines “governing body™ as the “policy
board . .. ol the public employer possessing . . . po-
licymaking responsibilitics pursuaut o the constitution or laws
of this state.” For the purposes ol attendince at the meet and
conler or harvaining sessions, K.S A 7503000 witly rolerence
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to state agencies, defines “representative of the public ageney”
as “a team of persons, the head of which shall be a person
designated by the secretary of administration and the heads ol
the state agency or state agencies involved or one person |des-
ignated] by each such state agency head.”

Without detailing the evidence, we think it is clear beyond
question that the Board of Regents is the ultimate authority. It
must direct and be responsible for negotiations with the em-
ployee teams at the several stute educational institutions under
its jurisdiction, and it, as the employer and “the appropriate
governing body,” must approve any proposed agreement in
order to make it binding and effective. K.S.A. 75-4331. The Board
of Regents did in fact approve the 1978-1979 and 1979-1980
agreements, as well as agreements with other recognized em-
ployee organizations for other state educational institutions. We
conclude that PERB and the district court were correct in hold-
ing that the Board of Regents is the appropriate employer under
the Act.

THE DURATION CLAUSE

The next issue is whether PERB erred in its interpretation of
the “duration clause” in the 1979-1980 contract and in conclud-
ing that the Regents refused to meet and confer in good faith.

The duration clause provides in substunce that the agreement
is effective for one year only, and that it terminates on July 31,
1080. It provides that on or before January 1, 1980, cither party
may notify the other that it desires to inodify the agreement; in
such event, the parties shall begin on or after January 7, 1980, to
meet and confer with respect to a successor agreement.

The Regents and the University read this clause to mean that if

no notice was served on or belore January 1, 1980, there would
be no negotiations with respect to a 1980-1981 agreement until
after the 1979-1980 agreement expired. Under that interpreta-
tion, there would be no attempt to negotiate an agreement for the
ensuing academic year—and no hope of reaching an agreement
for the next year—until that year was well under way. Such a
construction would frustrate the law and its purposes as cnu-
merated by the legislature.

The Act, as we pointed out earlier, has as its purpose the
development of harmonious and cooperalive relationships be-
tween government and its employees, and it obligates public
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agencies and public employce representatives to enter into dis-
cussions in good faith for the purpose ol resolving grievances und
disputes relating to conditions of employment. Interpreting the
contrict so as to completely frustrate all altempts of one party to
negotiate terms and conditions of employment for the succeed-
ing academic year until after that year is underway would not
serve to further the purposes of the Act. There is no continuing
contract clause in the Act, and there is no continuing contract
clause in the 1979-1980 agreement. The Regents’ negotiating
team declined or at least did not accept an offer to coutinue the
existence ol that agreement for the following year.

The Regents argue that the failure to provide a January 1
notice entitled the employer to a period of repose {ree from
“labor strife.” KNEA, on the other hand, argues that the purpose
of the disputed paragraph was to provide a period of repose {rom
the first of the academic year until Junuary {, and that there
would be no negotiations during the fall semester. The para-
graph indeed served thut purpose; there were no negotiations
during the fall of 1979. When January 1, 1980, passed without
notice being served, there could therealter be no modifications
in the 1979-1980 agreement. The new 1980-1981 agreement,
however, was still open for negotiations,

TCis apparent that the language of the duration clause can be
readd in two very different ways; it is therefore ambiguous. It
must be read, however, in light of the Act, and when itis so read
there can be no doubt that KNEA's interpretation, that adopted
by PERD and the district courtl, more closely comports with the
Act’s stated purposes. We conclude that PERB and the trial court
did not err in their interpretation of the duration clause.

The Regents’ interpretation of the duration clause, and the
inclusion of the Note which was intended to avoid impasse und
factfinding proceedings as a precondition to negotiations, sup-
port PEERYs finding that the Regents refused to meet and conler
in good faith pursuant to the Act. The cases cited by appellants
on this issue are distinguishable because they involve clearly
estublished contractual procedures for triggering one party’s
obligation to bargain or negotiate with the other. We find no
error.
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THIE “SICGNIFICANTLY RELATED” TEST ADOPTED BY
PERB

Belore we turn to the specific subjects upon which the parties
disagree as to mandatory negotiability, we should first consider
some additional sections of the Act and the test adopted by
PERDB for resolving disputes over negotiability. We have stated
in full in the early portion of this opinion the legislative policy
and the general purposes of the Act, as codified in K.S.A. 75-
4321, and we will not repeat that statement here. [t is relied
upon, however, by PERB, and it is important in the context of
this discussion.

K.S.A. 75-4324 guarantees the lollowing rights to public em-
ployees:

“Public employees shall have the right to form, join and pasticipate in the
activities of enmiployee organizations of their own choosing, for the purpose of
meeting and conferving with public employers or their designated representa-
tices with respect to gricvances and conditions of employment. Public employ-
ces also shall have the right to refuse to join or participate in the activities of
cmployee organizations.” (Emphasis added.)

K.5.A. 75-4322(t) defines conditions of employment as follows:

“() " Conditions of employment’ means salaries, wages, hours of work, vacation
allowanees, sick and injury leave, number of haolidays, retirement benefits,
i}mn‘uucc benefits, prepaid legal service benelits, wearing apparel, premium puy
lor vvertime, shift differential pay, jury duty and grievance procedures, but
nothing in this act shall authorize the adjustinent or change of such matters \\,/hich
have been lixed by statute or by the constitution ol tis state.”

The public emiployer, however, is assured by K.S.A. 75-4326
that: ‘

Nothing in this uct is intended to circumseribe or maodily the existing right of a
public employer to:
“(a) Divect the work of its employees;
(b) Hire, promote, demole, transfer, assign and retain employees in positions
within the public agency;
(¢} Suspend or dischiarge employees for proper cause;
() Maiutuin the efficiency of govermmental operation;
{¢) Relieve cmployees from duties because of lack of work or for other
legitimate reasons;
(/) Tuke actions as may be necessary to carry out the mission of the agency in
emergencies; and
(1) Detenmine the nethods, means and personnel by which operations wre to
he carried onl”

Fhe scope of the memorandum of agreement reached by the
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partics under the Act is deseribed in K5 AL 75-1330(a), which
provides in relevant part:

“Phe scope of @ memorandum of agrecment may extend to all matters relating to
conditions of employment, except proposals relating to (1 any  subject
precmpted by federad or state Tow ar by a municipal ordinanee passed under the
provisions ol section 5 ol wrticle 12 of the Kansies constitution, (2) public
employee vights defined in K.S.A. 754324, 3) public cmploger rights defined in
K.S.A 750326 . . . (Bphasis added)

The Act also establishes the Public Bmployee Relations Bowrd
and provides for its powers and duties in K.5A. 1982 Supp.
75-1323. Subscetion (()3) of that statute provides that PERB
may:

“Make, amend and rescind such rales and regulations, and exercise suclt ather

powers, ds appropriate (o effectuate the purposes and procisions of this aet.”
(Ephasis wdded)

Obviously, the language of the Act provides opportuuities lor
disagreement over its “true” meaning. The dispute here in-
volves “couditions of employment.” KNEA proposed to meet
and conler on various subjects. Because these items are not listed
by mune in the statutory laundry list of conditions of employ-
ment (K.S.AL 75-4322(t), the Regents and the University relused
to discuss them. In addition, they contend that to agree Lo
procedires regarding these subjects would infringe on their
rights as employer guaranteed in K.S.AL 75-1326, and thus violate
K.S AL 75-1330(a)(3). KNEEA argues that too literal a reading of
75-1326 or of any other section of the Act would render the Act
meaningless. They point out that whmostany of the “conditions of
employment’” listed in 75-1322(1), which wre the subjects of the
meot and confer process under 751321, could he argued to
interfere with employer rights under 75-4326. For example,
“hours of work” is inconsistent with the cmployer’s vight to
“divect the work of its employees,” or Usalary” negotiations may
inlringe upon the employer’s right to “maintain the efficicucy of
[its] governmenta operation.” Conversely, KNEA argues tat
tie 75032200 list comot be vead ws esclusive sinee some of the
subjects listed state broad generad categories rather than speeitic
subjects. For example, salaries, wages, hours ol work, retirement
henelits, insurance benefits and grievancee procedures are not
single-faceted categories, with only one commonly accepted and
casily tnderstood componeut. The subjects are, in fuct, multifa-
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ceted and depend for their specifies upon the particular type of
employment involved.

PERB, in order to determine whether a particular item is or is
not mandatorily negotiable, has developed and employs a bal-
ancing test: If an item is significantly related to an express
condition of employment, and if negotiating the item will not
unduly interfere with management rights reserved to the em-
ployer by law, then the item is mandatorily negotiable.

PERB relies on the purpose lunguage of K.S.A. 75-4321(h),

which states:
“[1]t is the purpose of this uct to obligate public agencies, public employees and
their representatives to enter into discussions with affirmative willingness to
resolve grievances and disputes relating to conditions of employment, acting
within the framework of law.” (Emphasis added.)

Thus, PERB concludes that the 75-4322(¢) list is not literal or
exclusive and that items which relate to the enumerated subjects
must be negotiuled upon request.

PERB’s order enunciates its rationale. It says in part:

“In the opinion of this Board, the message of the legishature is clear and may be
sestated in the following manner relative to the question of negotiability; public
employers and public employees are required to enter into full communication
ou all subject matters which relate to conditions of employment to the extent that
those proceedings do not infringe upon the existing rights of public employers.
There are at least two (2) possible highly polarized interpretations at which one
could arrive in administering the Act. The first interpretation could lind that
every subject proposed for negotintions carries with it an economic cost and
therefore has a direct elfect on [an} individual’s salary or wages and as such is a
mandatorily negotiable subject within the purview of the statute, The second
interpretation could {ind that all subjects proposed for negotiations infringe upon
one or more of management’s rights as outlined at K.S.A. 75-1326 and s such do
not constitute subjects over which the public employer is obligated to bargain, In
this Board’s opinion both of the alorementioned iuterpretutions wre incorrect,
The third interpretation, the one embraced by this Bowd recognizes both
employers” and employees’ rights ander the .

* Referring again to K.S AL 75-4321(a}2) wherein the legisluture ree-
ognizes the harmful effect of a luck of full communication, the Bowrd finds it
impossible to believe that the purpose of K.S.A. 75-4326 is to so totally emu-
sculate Ure meet and confer process. The Board is of the opinion, rather, that the
fegislature was altempling to recognize the fuct that the extent to which an
employer should be required to participate in the process should by all means
stop short of an abdication of the authority necessary to accomplish their obliga-
tion "to protect the public by assuring, atall times, the orderly and uninterrupted
aperations and functions of govermment,’

“While it is extramely important to recognize that a managenment’s rights
el does not preclude all negotiations in regard to those subjeets itis caqually
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important o note tat a subject does not hecome mandatorily uegotinble by
Himsily tying it to an ennmerated subject term and condition.” (Kmphasis in
originul.)

PERB went on to review cach of the items KNEA sought to
negotiate and, applying the balancing test, determined that all of
the items now before this court were negotiable conditions of
cmployment. Appelhints contend that the balancing test is im-
proper and unlawful. They argne that the legislatire clewly
rejected such atest by specilicully enumerating conditions of
employment in 75-4322(¢). The support appellants ofter for this
contention is the history of the Kansas Professional Negotiations
Act (K.S.A. 72-5413 et seq.), which applies only to clementary,
secondary and community college teachers. They point out that
in 1970, when the Professional Negotiations Act (P N) was
enacted, it did not contain a laundry list ol negotiable items. The
PN Act simply permitted the hoard ol education and teachers’
representatives to enter into an agreement coneeriing Uterins
and conditions of professional service.” (1. 1970, ch. 281.) In
contrast, this Act, enacted in 197}, contained the Laundry list
definition of “conditions of employment” now found at 75-
4322(1) (except for “prepaid legal serviee” added in 1977).

Appellants also poiut out that under the original PN Act, this
court established a test for defining the meaning of “terms und
conditions ol professional employment.” In National Education
Association v, Board of Education, 212 Kan. 741, Syl. 45, 512
P.2d 426 (1973) (Shawnee Mission), the court developed the
“hapact” test which provided that “[tlhe key to determining
whether an issue is negotiable or not is an assessment ot how
direct an impact it has on the well-being of the individual
teacher, s opposed Lo its effect on the operation of the school
systen ws o whole”

In 1977, the legislature amended the PN Act and added a
scope ol burgaining definition which enumerated several man-
datory subjects and incorporated the Shawnee Mission “inpact”
test. (L. 1977, ¢h. 248, § 1) The PEIER Act was also amended in
1977 and section 75-4322(1) was amended to include “prepaid
legal service benelits,” (1. 1977, ¢h. 302, § 1.) Appellants find
this significant. Finally, appetlants point out that in 1980 the PN
Act was again amended, and the scope of negotintions seetion
was anended to lengthen the list of mandatorily negotiable
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subjects. The “impact’” test, however, was dropped from the
definition. (L. 1980, ch. 220, § 1.) K.S.A. 75-4322(¢} has not been
further amended. Based on this detailed history of the P N Act,
the appellants conclude: “There is simply no statutory basis for
engrafting an open-ended ‘significantly related’ scope test on the
Public Employer-Employee Relations Act.”

There are, however, significant differences in the two acts,
The P N Act applies only to public school teachers and commu-
nity college instructors. The PEER Act applies, with the few

exceptions noted earlier, to all public employees of the State of

Kansas and its agencies, and to all employees of certain other
public employers opting to come under the Act. The Act is not
limited in its coverage to persons in a given lield or profession,
but covers the entire spectrum of state employees—professional
and nonprofessional, white collar and blue collar, artisan,
tradesman, specialist and laborer. The two acts were enacted at
different times to serve difterent purposes. The PEER Act con-
tains an expansive statement of policy not found in the P N Act.
There is nothing to indicate that the legislature intended its
actions with regard to the P N Act to have controlling signifi-
cance in interpreting the PEER Act or vice versa, PERDB has
heen an active state agency since its creation by the legislature in
1971, Doubtless it has faced prior challenges as to what is or is
not negotiable between public employers and public employee
representatives, and has resolved such challenges by using the
“significantly related” test. If the legislature in 1977 had desired
to curtail the use of such a test, or to have made clearer the
restrictions on negotiability urged by appellants, it could have
done so.

One purpose of the Act is to obligate public agencies and
employee representatives to enter into discussions to resolve
grievances and disputes relating to conditions of employment.
K.S.A. 75-4321(L). The primary purpose of the Public mployee
Relations Board is obviously to effectuate the purposes and

provisions of the Act. K.S.A. 1982 Supp. 75-4323. The scope of

any memorandum of agreement reached by any public employer
and any public emiployee organization may extend to all matters
relating to-conditions of employment except proposals relating
to employer and employee rights as defined by the Act. K.S.A.

75-4330(a). Viewing the entire Act, with its broad statement of
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purposes, we conclude that the legisluture did not intend that the
Faunddry list of conditions of cniployment as set forth in K.S.A.
75-4322(1) he viewed morrowly with the object of limiting wnd
restricting the subjects for discussion between employer and
employee. To the contrary, the legislature targets all subjects
relating to conditions ol employment.

PIRB, as the arbiter between employer and employee, has
fashioned the “significantly related” test in an effort to steer a
middle course between minimal negotiability, with nearly ab-
solute management prerogative, and complete negotiability,
with few numagement prerogatives. In so doing it has devised a
commonsense approach to the problem of sorting out matters
which cannot be casily defined or neatly categorized, in order to
determine their negotiability,

In fashioning such a test PERB is not without persuasive
precedent. In Clark Co. Sch. Dist. v. Local Goc't, 90 Nev, 442,
530 P.2d 114 (1974), the Nevada Supreme Court approved a very
similar ruling by the Local Government Employee-Management
Relations Board. The Nevada court was faced with a statute
which provided, at that time:

248,150 Negotiations by employer with recognized enmployee organization
concerning wigges, hours and conditions of employment; rights of employer
without negotiation.

LIt is the duty of every local government employer, except as limited in
subsection 2, to negotiate in good faith through a representative or representa-
tives of its own choosing concerning wages, hours, and conditions of employ-
ment with the recoguized employee organization, if any, for cach appropriate
unit wmong its cmployees. Heither party requests it, agreements so reached shudl
be reduced o writing. Where auy officer of a local government employer, other
thun a mewber of the governing body, is elected by the people and directs the
work of any local government employee, such officer is the proper person to
negotiate, divectly or through a representative or representatives of his own
choosing, in the fivst instance concerning any employee whose work is divected
by him, but way refer o the governing body or its chosen representative or
representatives any matter beyond the scope ol his authonty,

*2, Bach local government employer is entitted, without negotiation or
relerence Lo any agreement resulting lrom negotiwtion:

) To direet its employees;

“U(bY To hive, promote, classily, transfer, assign, retain, suspeud, demote,
discharge or take disciplinary action against any employee;

o) To relivve any employee from duty because of Tack of work or for any
other legitimate veason,

) To mamtain the efficicucy of its governmuental operidions;

() To detevmine the wethods, means und pessonael by which its operations
are {o I)(‘ ('()Il(]ll('(l'(lf d”(l
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(1) To take whatever actions may be necessary to carry out its respousibilities
in sitnations of emergency.

“*Any action tuken under the provisions of this subsection shall not be
construed as u failure to negotiate in good fuith.” " (Emphasis added.) 90 Nev, al
44-§-45.

A dispute had arisen between a school board and a local
teachers’ organization over what were the proper subjects of
negotiation. The Employee-Management Relations Board ruled
that the disputed matters were “significantly related” to condi-
tions ‘of employment and thus negotiable. The school board
appealed and argued that the EMRB’s yuling infringed upon its
management rights as reserved in the statute and that the “sig-
nificantly related” test fashioned by EMRB was unlawful. The
court concluded:

“The appelant’s interpretation of the act would render NRS 288150 u nullity,
The fact of the enactment of the legislation in itsell evidences legislative intent
that the statute serve a purpose and the stated purpese is to grant public
employees a right that they did not have before which was ta hargain collee-
tively.

“It is not conceivable that the legislature would give its extensive time and
attention to study, draft, meet, hear, discuss and pass this important picce of
legislation were it not to serve a uselul purpose, For this court to hold that any
item even though remotely relevant to management poliey is beyond the pale of
nogotiation defeats the purpase of the legislation, Many matters involved in a
teacher’s work day bear somewhat on management policy and at the same time
are inextricably linked to wages, hours and conditions of employment. What the
legislature gave was not intended to immediately be taken away,

“A precise determination of the distinctions between Section 1 as subtracted
by Section 2 cannot be divined. That is the function of the EMRB. Unless the
board should act arbitrarily, unreasonably or capriciously beyond administrative
boundaries the courts must give credence to the findings of the board. Au agency
charged with the duty of administering an act is impliedly clothed with power to
construe it as a necessary precedent to administrative action, Oliver v. Spitz, 76
Nev. 5, 348 P.2d 158 (1960); Okluhoma Real Estate Commission v. National
Business & Property Exchange, 238 F.2d 606 (10th Cir. 1956); Utah Hotel Co. v.
hdustrial Commission, 151 P.2d 467 (Utah 1944), Indeed, NRS 288.110 charges
the board with that vesponsibility and great deference should be given to the
ageney’s interpretation when it is within the language of the statute. Oliver v.
Spit, supra, at 10; Udall v, Tallman, 380 U.S. 1, at 16 (1965).

“In this case the EMRB concluded that the applicuble standard to veconeile
Sections 1 and 2 is that the government employer be reguived to negotiate il a
particular item s found to significantly relate 1o wages, hours and working
conditions even though thatitem is also related to management prerogative. The
standard aud the Andings thereon are reasonable. Since NRS 288.110 gives the
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board power to hewr and determing any complaint arising out of the interpreta-
tion of the statute the board’s conclusion was properly upheld by the triad cowrt”
G0 Nev, at 415-47. (Bmphasis in original.)

The statutes of the two states wre of course different; the
Kansas act provides a more specilic definition of conditions of
cmployment, and K.S.AL 75-4330(a) clearly directs that the par-
ties may reach a memorandum of agreement on all matters
relating to conditions of employment, as long as those matters do
not infringe upon employer or employee rights. The latter sec-
tion clearly indicates that the list of conditions of employment is
not to be read literally or exclusively; this, in turn, requires the
reconciliation of the competing interests and the deterimination
of which items are negotiable, This is precisely what PLICRE has
done. It has statutory support for its actions. [ has not exceeded
its lawlul power and authority, and it is not charged with heing
nor has it been fraadulent, arbitrary or capricious.

Other boards and other courts in other states have fashioned or
approved similar tests when fuced with the task of reconciling
similarly inconsistent statutory provisions. See Beloit Education
Asso. o, WIEERC, T3 Wis. 2d 43, 242 N.W.2d 231 (1976); Unificd
S5.D. No. 1 of Racine County v. WERC, 81 Wis. 2d 89, 259
N.W.2d 724 (1977); State v. State Supervisory limployees Asso-
ciation, 78 N.J. 54, 393 A.2d 233 (1978); and Annot., Negotiable
Issues in Public Employment, 84 A.L.R.3d 242, § 3[b]. We con-
clude that PERB’s interpretation of the statute which it enforces
is reasonable. The test which it has adopted and utilized in these
proceedings is necessary to carry out the purposes ol the Act; it is
grounded in statute; and it is within the scope of the agencey’s
authority.

NEGOTIABILITY ‘

The parties disagree as o the mandatory negotiability of cer-
tain specific items. A four-member majority of PERB found cach
ol the iteins with which we are here concerned mandatorily
negotiable; one member dissented. The majority ruling is con-
tained within an cighteen-paye order, in which PIERDB sets forth a
Full discussion of cach of the specilic tens and the rationale for
its ruling thereon, The district judge, alter stating the appropriate
rules of appellate review of administeative orders, determined
that PERB’s findings of fuct were supported by substantial,
competent evidence, and that its orders were lawful. The judge
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then adopted the rulings, findings and conclusions of the board,
and affirmed. We should note that PERB found one’item and
portions of others were not mandatorily negotiable. No appeal
was taken from that portion of PERB’s order.

A careful distinetion should be made between this case and
the teachers’ contract negotiation cases such as Chee-Craw
Teachers Ass'n v, U.S.D. No. 247, 225 Kan. 561, 593 P.2d 406
(1979). The teachers’ contract negotiation cases were all actions
filed dirvectly in district court; the courts were thus called upon,

in the first instance, to determine the mandatory negotiability of

various topics under the applicable statute, the Kansas Profes-
sional Negotiations Act, K.S.A. 72-5413 et seq., and to construe
that act. The case now before us comes as an administrative
appeal. A special board, created in 1971 by the Kansas Legisla-
ture for the purpose of administering the PEER Act, has heard
evidence, reviewed the contentions of all parties, ‘md has made
its ‘d(lll]llllblldll\.’(, determination of each issue wlnLh we are now
called upon to review,

As noted earlier in this opinion, we must first determine
whether the district court observed the requirements and re-
strictions placed upon it, We have determined that it did so in
this case. We then make the same review of the administrative
agency’s action as does the district court. We may not substitute
our judgment for that of the agency. Further, the legal interpre-
tation of an administrative board, charged by the legislature with
the authority to enforce or administer a statute, is entitled to a
great deal ol judicial deference. With these rules in mmind, we
now tarn to PERB’s specific findings with regard to mandatory
negotiabilily, PERB’s findings read in substance as follows:

“SALARY GENERATION

“The first subject before the Board is ‘Sulary Generation.” The language
contained in this proposal clearly seeks to allow the employees fuput iuto the
saliry portions of the budget preparation process. The Board is guided in [its]
determination of the negotiability of this subject by language contained at K.S.A.
75-4327(g) which states:

“g) It is the intent of this act that employer-employee relations alfecting the
{inances of a public emiployer shall be conducted at such times as will permit any
resultant memorandum of agreement t be duly implemented in the budget
preparation and adoption process.’

This provision, coupled with the specific inclusion of “salaries’ as w mandatory
term und condition of employment, leaves the Board with no alternative but to
find the subject of *Saliry Ceneration” to be mandatorily negotiuble, There is
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nothing sacred in the tenn ‘Salury Generation.” This Board is of the opinion that
the proposal placed on the table, wnd more especially seetion (A) (1) cnbodies
exuctly the process contemplated by the legishuture when they lsted Ssaluries” as
w mandatory subject of negotiations.

“SALANRY ALL U(‘Al 1ON
I'he second subject to be considered by the board is that of "Sakary Alfoci-
tion.” As was the case 1 the previous subject, “sidaries” is listed as womandatorily

var

negotiable term and condition of cimployment. The langnage coutained within
the proposal o sabary alocation again seeks to allow the organization inpat it
the distribution ol university sabary monices to he reccived by hagadning vt
members and others. The Board does find discussions or proposals
which seck to establish salaries of non-unit members to be other thau mauda-
torily negotinble. The salaries of non-unit members ave munugement's prevoga-
tive and when the budget is submitied, those amounts would simply be added to
the amount negotiated for unit members. Salury allocution for members of
bargaining unit is mandatory.
“OUT OF STATE TRAVEL

“Out of stute travel and the cost thereol have a definite signilicant relation to
employee’s ultimate compensation. Further, frequently oat of state travel s
necessary in the lield of edacation in order orateacher-cimployce to enhance his
stunding in the academic world which significantly relates to his salary. Out of
state travel is mandatory.

“"PROMOTIONS

“The fourth subject deals with "Promotivns.” As stated at K.S.AL 751326, the
right to determine that a promotion is in order is nndeniabily a management vight.
[Fand when unmagement decides o promote, the wction will have a signiticant
relation o the tems and conditions ol employment ol the affected unit
member(s), generally in regard to their salary and/or hows ol work. ... The
portions of a4 promotion policy which would be subject W mundatory wegotia-
tions would include the criteria, procedures, or methads by which candidates
Sor promotion are wentified and the action is completed. [ Al other fucets of the
subject Promotions” were held not mandatorily negotiable, and no appeal is
tahen from e portion of the order.}

“SUMMER EMPLOYMENT

“The cinployer must first decide i smnmer school clisses are to be offered,
Whether directed by the legistature, the statutes, ov by his own whim, the
ewployee organization certainly has no guaranteed vight to participate in that
deciston. Hand when the decision is made to conduet sumer school classes, the
anployer must decide which clusses will be offered. Curvicudun is anatter
reserved o management’s decision, Complainuant would have the Board find that
a proposal delining the criteria, procedures, or methods lTor the sereening of
cundidates for siamer esnployment would in some way dinnuish management’s
righit to establish cuvriculune The Bowrd submits that the cartis before the harse
in that line of reasonime. As previously stated, the Boad hehieves the enployer
Lies the undewiahle nahit to establish covnieadom to be affered. However, mtrinsic
o suwnmer cmployinent are all of the facets of condivons of employineut.
Thevelore, iU womandidory item.
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“TENURE

“The Sixth subject, ‘Tenure,” like many of the other issues al hand, is not
defined as i term and condition of employment within the statute. While tenure
carries with it some sort ol mystigue on a university campus, the pruposul before
this Board seems to do nothing more than to establish o procedure whereby one
can caru his way out of probation and into permanent status. .. The Bourd
directs the parties” attention to K.5.A. 75-4396(c) and (¢) and specilically to the
words ‘for proper cause” and ‘legitimate reasons.’ ‘The Board is convinced that
those wurds were included by the legistature with the intent that a public
employer be prevented fron terminating employees at his whim, Logically, il the
Jegistature recognizes the employer’s right to tenminate lor proper cause, they
waould further expect someone other than the employer to review his own actions
fur validity. To find otherwise would render the terms ‘proper canse’ and
Tegitimate reasons” of no value and useless for inclusion. The Board is of the
further opinion that the legislature in no way intended that a discharged em-
ployee be required to file actious in the courts for determinations regurding
proper cause. The reasonable assumption would be that the legislature intended
for the employer and the employee organization Lo altempt to collectively
formulute and agree on a method for the review of complaints arising from
tenninations. That avenue is, in the opinion of this Board, the gricvance pro-
cedure, listed as a mandatorily negotiable subject at K.5.A, 75-4322(4). Tnasmuch
as & termination alters every condition of employment previously enjoyed by the
cuployee, a person’s ability or standing to request a review ol the action
hecomes of paruount importance. 1f the individual attains that right at the

moment in lime when they acquire tenure, then negotiations over the eaming of

tenure are wmandatory. The duration of a probationary period understandably

could vary depending on the nature of the employment but most contracts of

employment and/or civil service systews provide for a probationary period
runging from six (6) months to one year. Traditionally, the peried allows the

employer a fixed amount of time in which to ‘evaluate’ the employee wnd, if

necessary, to discharge the employee without outside serutiny. Suceessful com-

pletion of the period curries with it the expectation of continued employment if

accomplished in accordance with the rales of the employer. The period of time
one must serve in this state of ‘limbo” until he is afforded the protections of the
contruet is undeniably mandatorily negotiable.

“RETRENCHMENT

“Under KS.A. 75-4326 the employer has the undeniable right to relieve
employces lrom dulies beeanse of lack ol work or for other legitimate reasons,

“An examination of the definition of *conditions of employment,” as provided at
K.S.A. T5-4322(1) reveals that ‘salaries, wages and hours of work” ure incladed.
The issue of retrenchment currently belore the Board is mandatorily negotiable
in that any procedure for obtaining a reduction in the work force would signifi-
cantly relate to salaries, wages or hours of work and other ‘conditions of employ-
ment” as deseribed by the definition,

“Perhaps the questions of the negotiability of retrenchiment cin most easily be
understood and resolved by looking at the various procedures by which a
reduction in work force may be uchieved. One procedure that may he utilized by
cuployers is to lay ol employces one day per week. Certainly, this teehnigue
would fdl under the definition for conditions of cmploymentas it directly altects
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the m,ml)ur of howrs worked. Another procedure fur achicving a reduction i
work foree is to simply terminate w certain nuinber of cimployees. This techinique
\v_<‘ml(l also fall under the definition of ‘conditions of employment’ as it (lin‘:(I);
alfects the salaries of those empluyees, Sl another procedine Tor ellectuating
retrenclimnent may involve a combination of lay off and demotions. 'Fhis l«-cl;»
nique would also remain within the definition as it would, once aguin iu\'(')lvc
the sularies of ecmployees reginrdless of whether they are terminated or (]mlmlcd

“Itshould be noted that the Bourd is referving only to the procedures by \V’Ill;‘l;
a reduction in work foree is achieved as being mandatorily negotivhle, The
decision as to whether retrenclunent is necessary is rescrived for imanagerial
discretion. The Bowd has veached this conclusion Hrough wn analysis «)Af"llw
management’s rights pravisions of K.S.AL 751326, These provisions allow for the
mui.uh:llnnu: ol the work torce thirough hiring, promaoting, demoting, Waasler, wud
so forth, In addition, an employer retains the vight to assign work (lu cmph);'cus.
I'hese rights only extend, in the opinion of the Board, to the actual decision as to
whether retrencluneut, promotion, transfer, ete., are necessary. The Bowrd bases
this conclusion on the portiou of the declaration ol policy at K.S.A. 75-432 l(l;}(‘;)
which states: ) .

“the state has a basic obligation to protect the public by wssuing, at all tines
the orderly wnd vuinterrupted operations and functions of qm'c:rm,nvnt '
. “The Bowrd is ol the opinion thut the desigoation ol unm.u;A;mm:nl |'iy||l.s an sed
forth at K.S. AL 751326, is the avenue through which the state muy) l'nl,l'lll ity
obligation to provide certain services, However, the Board helieves that (l;;~
legislature intended t limit the procedures by which these duties are fullilled by
the f‘cquirunum of both public employers and public aimployees to meet and
confer over conditions of employnient, '

':/\\n examiadion of the language of the management’s rights provisions al
K.5.AL 75-4326 veveals that although the employer ictains the vight to decide
whether Lay ofl, promotion, ete., wre necessary o uliill govenunental (lutius.' ‘lln;
statute is sifent coneerning who may ke the decisions on the prm'(‘tlul‘u; l‘mv
promation or reducing the wark foree, To detenmine who nuder the Act can sel
procedure, ll‘n: Boand b considered the mandatory nature of issues in\'ulvi.n’u
conditions ol einployment. The Bowrd has shown that the procedases by whick :
reduction i work Toree is achieved has a divect finpact on salinies and hours of
work. Tn Hight of the fuct that tie legislatire did not specifically grant the
employer the right to set procedures for reducing the wark foree and in cuuaid:
eration of the ditect impact of tis procedure on the conditions of eiployiment
the Board can only conclude that the procedure for achicving wreduction i \\'nrl')
force is mandatorily negotiable. )

“PERSONNIEL FiLES

“The cighth sabject is that of "Personnel Fites,” 1t is not difficult to understand
the reasons why an eniployer might choose to keep files vu his employecs
Personnel files might contain letters of commendation, evaliations rv(:m'd; “”“
discipliay actions, payveoll dati, origing applications, individual m:]:iu\'unw-nls’
ete. Maintenance of a personned Gle would be ol o vidue o use unless it \\ft'nj(:
matintitined for some purpose. Pessonnel Giles we novnadly ssaintained by the
cmployer and atilized o making various enploy ment deg o relative to .;ul‘n).

increases, promobions, tevminations, awaade, ay vlbts, vieeation entitlement, -
s
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tirement eligibility, and many more. Since the material within the files serves to
provide guidance in the determination of various conditious of employment, un
employed’s right to knowledge of the information in the file, and an avenue to
relute erroneous entries is of monumental importance. The Board is therelore of
the opinion that the subject of ‘Personnel Files is mandatorily negotiable”

(Emphasis added.)

We now turn to the specific items. Salary Generation and
Salary Allocation—salary generation relates to providing mem-
bers of the bargaining unit with input into the salary portions of
the institution’s budget during the hudget preparation process;
salary allocation refers to the distribution of salary money to unit
members. These items are thus closely connected with salaries.
The Act itself, as PERB noted, recognizes the subject of sularies
and K.S.A. 1982 Supp. 75-4327(g) states the legislative intention
that employee organizations have input before budget prepara-
tion. We agree with PERB that Salary Generation and Salury
Allocation are mandatorily negotiable items.

Out of State Travel Funds—such funds are important to the
teaching staff as the availability of travel money directly affects
the opportunities for continuing professional training and edu-
cation, which in turn directly relates to conditions of employ-
ment. Negotiation on this item should also precede the budget-
ing process. We agree that it is mandatorily negotiable.

Promotions—we agree with PERB that the right to determine
that a promotion is in order is a management prevogalive, re-
served to management by K.S.A. 75-4326(D). The criteria, pro-
cedures, or methods by which candidates for promotion are
identified, however, are items of immense interest to faculty, and
not only have an effect upon salary but upon the motivation of
the individual teaching employee. We agree with PERB that this
limited portion of the Promotions item is mandatorily negotiable.

Summer Employment—PERB’s order approving the negotia-
bility of this subject is limited to the criteria, procedures, or
methods for screening candidates for summer employment. This
is directly related to salary, is a matter which is generally unique
to the teaching faculty, and is a matter of considerable concern to
those persons dirvectly affected. 1t is mandatorily negotiable. The
matters of determining whether summer sessions will be held,
and of determining the courses to be offered, of course, remain
nonnegotiable.

Tenure—the granting ol tenure to the teaching stafl members

. (_) R )
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in ?‘tz\le institutions of higher learning is not divected by statute
as is the tenure of teachers in the public schools and cumm‘u lL/
.cullcges. All that PERB’s order hiolds to be negotiable under l!ll] ')‘
item s the period of time that a faculty member must ‘s‘ ‘/“'
before he or she is considered for tenure. We u;'rc;: tlmlitlli‘:il: t
proper subject for mandatory negotiations at tht.-,ﬁunivm'sily l‘cv\cl‘l
Hctl’c‘l‘\chm(:nl——'l‘hc parties stipulated that "r(:lrcnclmlcnl”;
means “reduction in force and includes the method ~1‘nd o~
ce‘dm't.:ls used for reduction of personnel, how personnel :n‘v l(l) lie
lz)ufi oft und establishment of procedures for recall of l)UI’S();llIL'l :
]. 11‘1(13. held that the procedures by which wreduction in the \\'(l)l"l'
orce is achieved is nundatorily negotiable. The (lucisim‘; as h:
whether a reduction is neeessary is, of course, a lll:l;l&l}"L'l(I;t'lll
prerogative. We considered the issue of retrenchiment w;lln ref-
erence lo public school teachers under the PN Act in NE -\‘l"l :
sons v, U.S.D. No. 503,225 Kan. 581, 593 P.2d -4 1-1 (1974) d:l d (“:
hclc.l 'llml it wus not mandatorily negotiable. We i)‘us,'ci(ll ll\:/:
}lccm(m, lAm\vc\/c.r) upon nanagement prerogative au‘nl u])(:u
S‘;Li(tl(:ns which are not here present. Quoting the trial judge, we
uﬁfclhl(lflli,l:;I::i«:::;x‘l)'llc‘uAclmr's;ivo‘\; rsc(:urity, whether the teacher is w menber of the
penchors ‘;i;w .“.ml m: ln)‘::‘: |I>);:‘:.c:;:dy"pm‘lcrufd by sl‘.nlu(u nn'd‘m the Continuing
limitutions are placed un (lllc strll;)(‘)lhlm':::lvl‘ l'”t‘l. t’“. A
have been fixed by statute may not be z‘ul)‘u:i )(I“"‘V"./’l“l““"‘* BT ““”'“:" 228
Kun. at 586, (Kompshasis in ()I'i;.',illill.) ot ar et by the parties: 7220
H.m cm‘:d statutes are, of course, inapplicable here and alford no
protection to the university teaching stafll Further, the teaching
and rescarch personnel in the institutions of lnia’;lmr ]("ll:lli\l%
governed by the Regents are in the unclassilicd civil wrvich al (Li
do not lm\'.c the protections given by statute to th(m; [)UI'S')(;;I; :1
the clussili‘c(l civil service relating o tenure l;;)"()l‘l's ‘(lllUA U;
ﬁn(frl‘ugu (31 \\"()l'k, dismissals, demotions and s‘uspunsious. See
.‘S.A. 1982 §um).‘ 75-2935(f), -2946, -2948 and -2949. NMembers
ol .(llc teaching faculty at Pittshurg State Universily are ap-
p;)mlc(l by H'\u president ol that institution and ;;crvcl al ]1lis
17)(;.,:/\1\511.(:, subject to policies approved by the Regents. K.S.A.
W( note also that retrenchment has heen a sabject of some
difficulty at the University. The president, on several ()C("ls:i()lls‘
approached the PSU Faculty Senate, an elected 1‘4")!'(.'5.‘0:\‘(“(iv‘(i
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body of the teaching faculty, and sought that body’s help in
formulating retrenchment policies. The senate and the faculty as
a whole passed resolutions indicating that they wished KNEA to
represent their interests in formulating such a policy. Neverthe-
less, the president implemented a faculty election procedure to
produce a committee, ultimately appointed by him from an
elected pool, to establish retrenchment procedures. A KNEA
proposal on retrenchment was “on the table” at that time. Re-
trenchment was expressly mentioned in the two negotiated
agreements at Pittsburg State Universily, and retrenchment has
been included in numerous other negotiated agreements ap-
proved by the Regents. The Supreme Court of Wisconsin, em-
ploying a test similar to that employed by PERB, has found that
the procedures by which a reduction in staff is effected, rather
than the decision to effect a reduction, is mandatorily negotiable.
Beloit Education Asso. v. WERC, 73 Wis. 2d 43, 242 N.w.2d 231
(1976). Other courts have arrived at the same conclusion. See
Annot., 84 A.L.R.3d 242, § 20, pp. 292-93.

We conclude that PIERB’s decision that retrenchment proce-
dures are significantly related to conditions of employment and
are mandatorily negotiable is reasonable under the Act. We
agree with that determination.

Personnel Files—the right of a public employee to review his
or her personnel file, upon which many management decisions
of great import to the employee may be based, is an appropriate
subject for mandatory negotiations. We agree with PERB’s dis-
cussion and conclusion on this issue.

We have carefully considered all the issues raised in this
appeal and find no error.

The judgment is atfirmed.

Scnnoebir, C.J., dissenting and concurring: I must respect-
fully dissent from Syllabi 6, 7, and 8, and the corresponding
portions of the opinion written for the court,

This appeal presents a case of first impression on the con-
struction of the Kansas Public Employer-Employee Relations
Act, K.S.A. 75-4321 et seq. (PEER Act). However, both the trial
court and this court on appeal have abdicated their responsibility
to analyze the accuracy of the Public Employee Relations
Board’s (PERB) construction of the PEER Act and deferred the
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matter to PERB, an administrative agency in the Execulive
Branch of government.

While the law presimes that administrative agencies develop
expertise in resolving fuctual disputes in the area of their as-
signed responsibility, it does not credit such agencies with any
particular expertise in giving proper interpretation to the legis-
lative will hehind a statutory enachnent. “The final word on
interpretation of law and its applicability, whethier constitutional
or statutory, resides in the courts, which may substitute their
judgment on guestions ol Taw for that of the agency on a virtually
carte blanche basis.” 5 Mezines, Stein, Grulf, Administrative
Law § 51.01, p. 51-2 (1983).

The Constilution of Kansas, art. 3, § 1, provides in part: ““The
judicial power of this state shall be vested exclusively in one
court of justice, which shall be divided into one supreme court,
district courts, and such other courts as are provided by law.”
(Emphasis added.)

“In reviewing questions of Luw, the trial court may substitute
its judgment for that of the agency, although ordinarily the count
will give deference to the ageney’s interpretation of the Taw.”
Richardson v. St. Mary Hospital, 6 Kan. App. 2d 238, 242, 627
P.ad 1143, rew. denied 229 Kan. 671 (1981). See Southwestern
Bell Telephone Co. o, fmployment Security Hoard of Recuew,
189 Kan, 600, 371 P.2d 134 (1962).

tn Rydd v. State Board of Health, 202 K 721, T28-249, 451
P.ad 239 (1969), the Supreme Court was conlronted with the
review of action taken by an adininistrative agency and said:

“It iy true the appeal statute here (JK.S.AL] 65-50:D provides for triad de novo;
however, a8 in | Kunsas State Board of Healing Arts v Foote, 200 Kan. 417, 436
P.2d 8281, the statute is o be constiaed in the light of the constitutioual
inhibition prescribed by the separation ol powers doctrine. This meuns the
h:gn.s]uhu"n iy not impose upon the judiviay the unction of a teiad de novo of
action of an achumistrative ageuey i the sease of aathorizing the court fo
substitute its judgment for that of the adiministrative ageney innatters other than
law or essentially judiciel matters.

“65-504 authorizes the court to act il it finds the board’s order arbitrary,
untawlul or nnreasonable. The issue, then, helore the district comt upon appeal
is the rensonabloness aud legality of the order appealed from. Upon that issuc
the triad is de novo, but that dues not mean the distrivt cowt is at Jiberty to ke
an independent finding on the right tow heense. Hearing belure a district coust
wpou appaal iv thus uot the equivalent ol the initial hearing before the licensing
agency which hus the responsibility ol weighing controverted evidence wd
amiving at an independent judgment, on the merits, as o entitfement o a
[ FSRURROURNNL T PPN IR 1 FRVY
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The record here does not present factual disputes. In the
words of PERB’s hearing examiner for Cases 20 and 21:
“There appears to be little disagreenment of factual matters surrounding the
mect-and-confer sessions. Rather, respondent wrgues that the preceding memo-
raudum ol agreement dictated the purties’ rights and obligations for mecting and
conlerring during the life ol the existing agreement.”

Case 75-CALO-1-1982, by agreement of the parties, was sub-

mitted entirely on the briefs addressing the negotiability of

KNEA’s proposals.

The standard of review applied by the trial court as it appears
in the record reads:

“There is no issue that this is an appeal from an administrative board and
therefore this Court may not substitute its judgment for that of the Board and that

the Court’s determination must be limited to whether the findings of the Board
were arbitrary, capricious or unlawlul.”

lHow the district court applied the traditional test stated in
Kansas State Board of Healing Arts v. Foote, 200 Kan. 447, 436
P.2d 828 (1968); and Behrmann v. Public Employees Relations
Board, 225 Kan. 435, 591 P.2d 173 (1979), is not clear. Whether
PERB acted fraudulently, arbitrarily or capriciously was not an
issue in these cases.

That the Supreme Court has abdicated its responsibility to
construe the PEER Act, as did the trial court, is clearly indicated
by its attempt to distinguish Chee-Craw Teachers Ass'n v.
U.5.D. No. 247, 225 Kan. 561, 593 P.2d 406 (1979), and similar
cases, on the ground that the teachers” contract cases were all
actions filed directly in the district court, while “[tlhe case now
before [the court] comes as an administrative uppeal.” 233 Kan.
at 822, In construing the PEER Act as a matter of law the
Supreme Court in this case should make no distinction between
these cases. The constitutional responsibility of the Supreme
Court to interpret the law in each situation is identical.

PERB’s legal analysis of the PEER Act is so fur afield in these
cuses that a real need exists for a correct and sensible interpre-
tation and application of the PEER Act. This court should now
correct PERB’s improper legal analysis of the PELER Act which is
squarely here for construction,

Abuse of regulatory authority, even in the context of factual
determinations, has been consistently curbed and corrected by
judicial intervention, lest administrative agencies become the
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uncontrolled and uncontrollable fourth branch of government.
Missouri Pacific Rld. Co. o State Corporation Commission, 205
Kan. 610, 625, 170 P.2d 767 (1970). See also Missouri Pacific Rld.
Co. u. State Corporation Commission, 192 Kan. 575, 389 P.2d
813 (1961). .

The majority opinion sanctions the use of the “signilicantly
related” test by PERB in determining what is or is not negotiable
between public employers and employees ander the Kansas
Public Enployer-Employee Relations Act, K.S.AL 754321 el
seq., although there is litde in the Actitsell or the history of the
Act to suggest the legislature intended or envisioned that such a
test be utilized. The definition of “conditions of employment”
included in the Act evidences a legislative intent to specily those
areas which are mandatorily negotiable and dictates that the Act
be so construed. In construing this intent the cowrt should look to
the history of the Act as well as the paradlel history of the
Professional Negotintions Act, K.S.AL 72-5:1013 et seq. (PN Act).
While the majority opinion attempts Lo diseredit the applicability
ol the Tepislative history of tie PN Act in construing the PR
Act, it ciinot be overlooked that both acts involve employce-
employer negotiations, although the PEER Actapplics to a much
broader group ol employees. Also, the two acts use s(rikingly‘
similar terminology in outlining the procedures for and scope nl‘
negoliations, the prime example being “tenms and (:um.liti()ns ol
prolessional service” in the PN Actand “conditions of employ-
ment’” in the PEER Act. 1Uis often recognized that other stututes
dealing with the same subject as the one being construed conm-
prise a lorm of extrinsic aid deemed relevant as a source from
which conclusions as to how the statute should he interpreted
and applicd can be drown. 24 Sutherknd, Statatory Construe-
tion § 50.01 (1th ed. 1973).

The majority opinion sets forth the pertinent legislative history
of the two acts. Al the time the PN Act was wnended in 1977 1o
add a definition of “terms and conditions ol professional sevviee”
which entmerated mandatory subjects of negotindion and incor-
porated the “impact” test from the comt’s decision in National
Education Association v, Board of Iducation, 212 Kan, 741, 512
P.2d 426 (1973) (Shawnee Mission), the PEER Act was '.unvn(l(:dl
to add “prepaid legal service benefits™ to the Jaundry list of
subjects enumerated in the definition of conditions of cmploy-
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ment in K.S.A, 75-4322(t). Bused on this the majority opinion
rejects the appellants’ challenge to PERB’s use of the “signifi-
cantly related” test, concluding:

“Doubtless [PERB] has faced prior challenges as to what is or is not negotiable
between public employers and pablic employee representatives, and has re-
solved such challenges by using the ‘siguificantly related’ test, I the legislature
in 1977 had desired to curtail the use of such a test, or to have made clearver the
restrictions on negotiability urged by appellants, it could have done so.”

This statement implies the legislature should have expressly
stated in the Act that only those items in 75-4322(t) were man-
datorily negotiable, similar to that done in the 1980 amendment
to the P N Act where the “impact” test included in 1977 was
expressly rejected. It cannot be assuined the legislature has been
made aware of the interpretation given to the Act by PERB. The

failure of the legislature to amend the Act to restrict the use of

the “significantly related” test in determining which subjects are
mandatorily negotiable is of little significance where there is no
evidence indicating the agency’s interpretation was brought to
the attention of the legislature. See 2A Sutherland, Statutory
Construction § 49.10 (4th ed. 1973).

Had the legislature intended or envisioned that a balancing or
“significantly related” test would be utilized by PERB in deter-
mining which subjects are or are not negotiable, there would

have been no purpose for the inclusion of the detailed list of

negotiable conditions of employment in the statute, nor the 1977
amendment adding to that list. It would have been sulficient for
the legislature to have mercly used the undefined term “condi-
tions of employment” as it did in 1970 when it enacted the PN
Act. The use of such a broad term necessarily would have
indicated legislative intent that the term be construed by courts
or boards in determining which items were or were not negoti-
able on a case-by-case basis. Conversely, however, a detailed
definition of the term “conditions of employment” designating
those items intended by the legislature to be negotiable under
the Act leaves no room for judicial construction expanding the
arcas of negotiability beyond those subjects specifically enu-
merated in the Act.

The decision reached by the majority, that the statutory defi-
nition of conditions of employment in K.S.A. 75-4322(t) does not
contain the exclusive list of mandatorily negotiable subjects, is
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hased largely upon the phrase “relating to conditions of em-
ployment” which is found in two plices o the Act. K.S.A.
75-4321(D) provides that the purpose of the Act is to obligite
public agencies and their employees to enter into discussions to
resolve grievances and disputes “relating o couditions ol em-
ployment.” K.S.A. 75-4330 provides in part:

“(¢) The scope of a memorandum of agrecnent may extend to all matters

relating to conditions of viployment, except proposals relating to . . . ()

public employer rights defined in K.S.AL 75-1320 S (Eniphasis added.)

The majority isolates the phrase “relating to conditions of
employment” contained in those sections and extrapolates from
that a legishative iutent that the subjects enumerated in 75-
4322(1), defining “conditions of employment,” was meant to be
merely itlustrative, rather than exclusive. However, a reading ol
the Act as a whole does not lend itself to this interpretation. The
phrase “conditions of employment” is used several tinmes else-
where in the Act, and in particular in K.S.A. 1982 Supp. 75-
4327(h) and K.S.A. 75-4322(m). 75-4327(h) provides that the
appropriate employer shall meet and confer in good faith with
the public craployee association “in the determination of condi-
tions of employment ot the public ciployees as provided in this
act, and may enter into a memorandum of agreement with such
recognized employee organization.” (Kmiphasis added.) K.S.A.
75-43220m) defines “lmeet and confer in good faith™ as:
“I'he process whereby the representative of a public agency and representa-
tives of recognized employee organizations have the mutaal obligation person-
ally o meet and conler in ordey to exchunge Treely information, opinions aid

propusals to codevor o reach agrecinent on conditicns of complogiment . (-
plisis added)

The more reasonable construction of the Act is that the legis-
lature intended only for those items delincated in 75-4322(1) to
he conditions of employment which are mandatorily negotiable
hetween the publie employee and cmployer. Under 75-4330
other subjects relating to conditions of cimployment are per-
missibly negotiable between the cmployee and employer, if they
should agree to enter into negotiations in those areas, and may he
inchided in o memorandum of agreement. Subjects enunmerated
in 751326, however, we reserved to the exclusive control ol the
public enployer, which cannot abdicate s management and
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control responsibilities by entering into negotiations and agree-
ment on these subjects.

There is 16 language contained in the Act from which either
this court or PIERB can extrapolate a legislative intent to apply a
“significantly related” test to determine that subjects other than
those enumerated in 75-4322(t) are mandatorily negotiable. The
Act states that the employer and employee shall meet and confer
“in the determination of conditions of employment.” K.S.A.
75-4322(t) defines specifically and exclusively what these con-
ditions of employment are. The Act further provides that the
employer and employee may negotiate and enter into a memo-
randum of agreement on other subjects relating to conditions of
employment, should they choose to do so. The parties cannot,
however, agree to negotiate on subjects expressly reserved for
management control and discretion in 75-4326.

This interpretation does not in any way nullify the operation
and purpose of the Act, as the majority opinion suggests. The
declaration of legislative intention in 75-4326 to not abrogate
existing rights of management in certain areas does not alter the
mandatory negotiability of the subjects listed in 75-4322(t). 1t

also does not infer that the legislature intended those areas of

management control were to be balanced against the enumer-
ated conditions of employment in 75-4322(¢) by PERB to deter-
mine which subjects are negotinble under the Act. At most the
provision serves to clearly express the legislative intent to pre-
serve certain designated areas for exclusive management control
and limit the arca of permissive negotiations under 75-4330.
It is the responsibility of this court to discern the intent of the
legislature from the enacted legislation and construe the statutes
accordingly. The majority opinion abdicates this court’s respon-
sibility by deferring to PERB the interpretation of these statutes
on this matter of law. The proposition cannot be scriously enter-
tained that the legislature intended for PERB to have a free hand
in construing the provisions of this Act. This is the first time the
Act has come Dbefore the court for interpretation. By enacling
75-4322(t) the legislature clearly designated an area which was
appropriate for public employce-employer negotiations. It is

impossible to discern a legislative intent that the subjects of

mandatory negotiation under the Act extend beyond those spe-
cilically enumerated in the definition of conditions of employ-
ment in 75439200 18 there is any such parpose it shondd be
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legislatively expressed in clear and distinet inguage e the
stutute.

[t is also noteworthy that the “signilicantly related” test ap-
plied by PERB has been eriticized by others because of its
inherent bias toward mandatory negotiability.

“This stundard ["significant relation” standard] is inadequate becanse it does not
properly recopnize the competing interests at stake where there is an overtap
between conditions of employment ou the one hand and management prerogi
tves on the other. By focosing on only one-hall of the overlap problem, this
standird gives undue weight to conditions of caployment.” Cluk, The Scope of

the Duty to Burgain in Public Employment, in Labor Reldtions Law in the
Public Sector 8, 92 (Knupp. ed. 1977).

A baluncing test, as used by this court in the Shawnee Mission
case, is the proper test 1o apply in resolving case-by-case deter-
minations of negotiability because it does not begin with w hias.
Sce Clurk, pp. 92-95; CMU Fuculty v. CMU, 104 NMich. 268,
291-93, 273 N.w.2d 21 (1978) (Coleman, ., dissenting).

Ihe inlicrent bias in PERB’s “signifticant relation” test toward

negotiability cannot be better illustrated than by the subject of

retrenchment involved in the present case. In applying the
Shawnee Mission “impact’” test in NEA-Parsons v. U.S.1D. No.
503, 225 Kan. 581, 586, 593 P.2d 414 (1979), this court held
retrenchiment was not a nandatorily negotiuble subject beciase
it would have w serious elleet on basic policy decisions of the
school bowrd. Using the “significant relation” test, however,
PLRB finds that retrencliment significantly velates to salaries,
wages or hours of work and other “conditions of employment”
and is thus mandatorily negotiable. This finding was made by
PERB even though this court interpreted essentially the same
phrase—"terms and conditions of prolessional service”—other-
wise in NIKA-Pursons.

In support of its decision the majority opinion points to cases
from other states which have approved the nse of tests similar to
the “significantly related” test in determiningg which subjects are
mandatorily negotinble under various state public employee
rehations acts. In all those cases, however, the statutes involved
are significantly different from the Kansas Act. None ol those
statutes set forth a long and detailed list of negotiable items in
defining what constitutes conditions of einployment as the Ka-
sas Act does. 1t is only logical to assumie that where a legislature
chivoses not to deline what constitutes terms and conditions of
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employment it intends to encompass a broad range of topics
which should be construed accordingly by the judiciary on a
case-by-case basis to accommodate the various nceds of the
partics involved. It has been recognized, however, that a legis-
lative intent to limit negotiable subjects is evidenced where a list
of specific subjects which are negotiable is set forth in a statute
which restricts the court’s authority to determine on a case-by-
case basis what are conditions ol employment within the mean-
ing of the relevant statute. See West Hartford Education Assn.,
Inc. o. DeCourcey, 162 Conn. 566, 581-82, 295 A.2d 526 (1972);
Dunellen Bd. of Iid. v. Dunellen Ed. Assn., 64 N.J. 17, 31, 311
A.2d 737 (1973).

There is a further reason for the above-controlled construction
and application of the Act in this case. As recognized in the
majority opinion the Act broadly applies to the entire spectrum
of state employees, from professionals to manual laborers. In its
application to employment negotiations between the Kansas
Board of Regents and employees of state colleges und univer-
sities, however, the Act must be construed in light of con-
stitutional and statutory provisions authorizing the Board of
Regents to control and supervise the state colleges and univer-
sities.

Art. 6, § 2, of the Kunsas Constitution explicitly mandates that
the legislature provide for the control and supervision of public
institutions of higher learning by the Board of Regents. In
fulfillment of this mandate, K.S.A. 76-712 provides:

“Ihe state educational institutions are state agencies and state institutions and
shall be controlled by, and operated and managed under the supervision of the
bourd of regents. For such control, operation, management or supervision, the
board ol regents may make contracts and adopt orders, policies or rules and

regulations and do or perform such other acts us are anthorized by law or are
apprupriate for such purposes.”

While the majority opinion recognizes these constitutional and
stututory provisions in discussing the public employer issue, it
ignores these directives when considering the subjects which are
mandatorily negotiable under the Act. The Act itself provides
that the scope of negotiations are limited by statutes and consti-
“tutional provisions which govern in some matters. K.S.A. 75-
4322(1), tollowing the enumerated list of conditions of employ-
ment, provides that “nothing in this act shall authorize the
adjustment or change of such matters which have been fived by
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The format of the PEER Act presents difficulty in application
to public institutions of higher education such as this, where
other statutory and constitutional provisions determine the scope
of control and supervision by the employer. The prevogatives
and autonomy of the Board of Regents to control and supervise
imstitutions of higher education in this state must be recognized
and given effect in detennining the scope of negotiations under
this Act. ‘The Act itself makes it clear that its terms are not to be
viewed so expunsively as to negate the Board’s overall supervi-
sory responsibilities as set forth in Art. 6, § 2, of the Kunsas
Constitulion and K.S.A. 76-711 et seq. (K.S.A. 75-4322{t]) For
other cases limiting the scope of negotintions under similur
provisions sce Annot., 84 ALR.3d 242 § 51b).

It is respectfully submitted the judgment of the lower court
should be reversed, and on the posture of these cases here for
review, the Supreme Court should assert its mandatory obliga-
tion to construe the PEER Act.

Melfantann, J.: Tjoin in the concurring and dissenting opinion
of Schroeder, C.]. I belicve, however, some additional comments
are appropriate.

The Public Employer-Employee Relations Act (K.S.AL 75-4321
et seq.) was Senate Bill 333 enacted in 1971, to hecome elfective
March 1, 1972, “A Comparison of SB333, Sen. Sub. HBIBTI of
1970, and The ACIR Bill on Public Employer-Employee Relu-
tions” prepared by legislative staffpersonnel for consideration of
Senate Bill 333, provides in pertinent part:

“SB333 is bused on the Senate Substitute to TTBIST3, us anended on third
reading and passed by the senate in 1970, Sen. Sub. 1BIS73, in turm, was based
on a preliminary draft of u bill prepared by the U.S. Advisory Conunission on
Intergovermnental Relations. For the Commission report, adopted September,
(969 but later printed, see "Labor-Management Policies for State and Local
Govennment,” A-35, 263 pages. The finaly diadted bill iy wcluded in ACIR S
repord, “New Proposals for 1971 ACHR State Leslative Prograns,” November,
1970, ‘

“Following is comparison of the tiree praposals. References o HB ST reters
10 Sen. Subn IEBIST3 A, SCW. Reference o ACHUrelers to the ACIHH ‘micet and
confer” bill in the publication noted above. This compiarison is supplemental o
the summary to SH333, attuched.

“Cenerally, the provisions of SB333 are substantiolly identical to HBI573 and
the ACLR proposed bill except as noted below.
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“s) defines ‘conditions of employment’; HBIS73 and ACIR would permit
employment relations as to ‘wages, hours, and other terms and conditions of
employment’ without defining these terms. (Bmphasis supplied.)

The legislative stafl summary referred o above, stales in
pertinent part:

“Section 6 specifies certain traditional public employer rights under the aet.
This key section prevents modification of such employer rights as to *determine
the methods, means and personnel by which operations are to be carried on.””
(Emphasis supplied.)

Thus we sce the PEER Act as enacted was modelled after the
1970 HB 1573 which in turn was modelled alter the ACIR
proposed bill with certain significant changes. Rather than de-
fine conditions of employment by the open-ended phrase
“wages, hours, and other terms and conditions of employment,”
the legistature chose the closed-in precise definition set forth in
K.S.A. 75-4322(t) as follows:

**Conditions of employment’ means salaries, wages, hours of work, vacation
allowances, sick and injury leave, number of holidays, retivement henefits,
insurance benefits, prepaid legal service benelits [added in 1977), wearing
apparel, premium pay for overtime, shift dillerential pay, jury duty and grievance
procedures, but nothing in this act shall authorize the adjustiment or change of
such matters which have been fixed by statute or by the constitution of this
state.”

The 1971 legislature again departed from its model for the
legislation by specifically providing in K.S.A, 75-4326:

“Nothing in this act is intended to circumscribe or modify the existing right of
a public employer to:

“(a) Direct the work of its employees;

“(b) Hire, promote, demote, transfer, assign and retain employcees in positions
within the public agency;

“(¢) Suspend or discharge employees for proper cause;

“(d) Maintain the efficiency of governmental operation;

“(e) Relieve employees from duties because of lack of work or for other
legitimate reasons;

“(f) Tuke actions as may be necessary to carry out the mission of the agency in
emergencies; and

“(g) Determine the methods, means and personnel by which operations are 1o
be carried on.” (Emphasis supplied.)

K.S.A. 75-4330(a) provides in relevant part:
“The scope ol a miemorandum of agreement may extend o all matters relating to
conditions of employment, except proposals reluting to (1) any subject preempted
by federal or state law or by a municipal ordinance passed under the provisions of
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section 5 of article 12 of the Kansas constitution, (2) public cmployee vights
defined in K.S.A. 754324, (3) public employer rights defined in K5, 751326,
or () the mthority and power of any civil service comnission, personuel board,
personnel ageney or its agents established by statute, ordinanee or speciad act to
conductand grade merit examinations and to rate candidates in the order of then
relative excellence, from which appomtinents or promotions nay be nade to
positions in the conpetive division ol the classified service of the public
cmployer served by such civil service connnission or personnel buwd, Aoy
memorandum of agreement relating to conditions ol ecmployment entered into
may be executed for o maximun period of three (3) yeins, notwithstunding the
provisions ol the cash basis law as contuined in K5.A. 101 102 ¢t seq. and the
Dudget law as contained in K.S.A, T0-2925 ot seg” (Banphasis supplied.)

Numecrous representatives of public employers and labor or-
ganizations testified before the appropriate legislative commiit-
tees relative to SB 333, 150 A, Mosher, Lxecutive Director,
League of Kansas Municipalities, testified inter alia:

“ i summary, we think SB333 is a good bill. 1¢ reasonably balanees both the
employer and employee interests. We would write it differently if we had the
option .. . and I know union representutives would write it differently
(o6, But it is a comprehensive bill, to which changes can be made in the future as
the need arises. Perhaps most important, we think it preserves and protects the
public interest which is the only reason why government exists. We nrge it
fuvorable consideration, this session.” (inphasis supphed.)

SB 333 was a compromise bill which appears from the legista-
tive history to have had, at least as to seetions we are involved
with, the support of both labor orgunizations and the public
employers. The legislature, as noted by Mr. NMosher, struck u
Lalance between the competing interests. | believe there is no
room in the PERER Act for administration or judicial redetermi-
nation of that balanee. Yet that is precisely what the PERRB
decision, as allirmed by the majority of this court, has done by
adoption of the “balancing test.” Suel o test would have heen
appropriate had the original version ol the hilt been enacted
which pernitted negotindions on the undefined terms “wages,
Lhours, and other terms and conditions of employment” and did
not rescrve to the public employces a precise list of traditional
public employee rights.

As noted in the mujority opinion, the Professional Negotiations
Act (IK.S.A. 72-5413 et seq.) relative to publice school teachers as
originally enacted in 1970 required negotiation of “terms and
conditions ol professional service” without providing delini-
tion of the term. Ty National Fducation Association o, Board of
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Education, 212 Kan, 741, 512 P.2d 426 (1973) (commonly re-
ferred o as Shatonee Mission) this comrt, ol necessily, estub-
lished a balancing test (impact) in order to muke the general
undefined tenm workable. In NEA-Topeka, Inc. v. U.5.D. No.
501, 225 Kan. 445, 592 P.2d 93 (1979), the history of the Profes-
sional Negotiations Act up 1o the subsequent amendments is set
forth in detail. In summary, alter the Shawnee Mission case the
1977 legislature defined terms and conditions of professional
service as follows in K5 A, 72-5413;

“HL) “Terms and conditions of professional service” means salaries and
wages, hours and amounts of work, vacation allowance, holiday, sick and other
leave, number of holidays, retirement, insurance benefits, wearing apparel, pay
for overtile, jury duly, grievance procedure, disciplinary procedure, resigna-
tions, termination of contracts, matters which have a greater direct impact on the
well-being of the individual professional employee than ou the operation of the
school systen in the school district or of the community junior college and such
other matters as the parties mutually agree upon as properly related to profes-
sional service. Nothing in this act, or the act of which this section is amendatory,
shall authorize the adjustment or change of such matters which have been fixed
by statute or by the constitution of this state.” " 225 Kun. at 449,

As noted in NEA-Topeka, Inc. v. U.S.D. No. 501, this amend-
ment in essence made statutory law out of the judicial determi-
nation in Shawnee Mission, retaining the impact test as an
additional item of negotiation.

In 1979 litigation on the Prolessional Negotiations Act occu-
pied a substantial portion of this court’s calendar. Teachers’
organizations und school boards across the state were not nego-
tinting, they were litigating what was or was not mandatorily
negotiable under the “impact test.” Neither the teachers” orga-

nizations nor the school boards were satisfied with the state of

aflairs, In 1980 modifications of the existing law were sought by
both sides. Extensive testimony was heard by the appropriate
legislative committees, Hlustrative thereof we the following
excerpts:

lixcceutive Director of NEA of Shawnce Mission:

“As you are all aware, the Supreme Court of this state handed down scveral
decisions last year which have the potential for altering meaningful negotiations
conducted to date in districts throughout the state. | state that these decisions
have the potential for altering because, despite the fact that we think the Cournt
fas in fact altered the law as passed by this tegishiture in 1977, the Court rdings
still provide that in most areas of contract negotiations, the purties were feft witly
permission to negotiate.
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st we would ask that the feshatnne wnend the Negotiations Act 1o
include a scope of bargainig whoch would cocompans wd of the e negotiaed
1 contnuts priorfo the Supreme Coort taling as mandatory subjects for negot-
ations.”

Kansas NEA:

“K-NIZA believes Senate Bill 539 is deficient in two critical areas—scope of
negotiations and impasse resolution, The law, as enacted in 1970, defined scope
as ‘tenns and conditions of prolessionfal} service.” There were problems in
determining scope in some USD's, but those decisions were jointly wrrived alwud
the agrecments were beginniug to relleet the parties” thinking on what propedy
should be inchuded in the collective agrecment.

“I'he 1977 Legislature incorported a listing of negotiable subjects, K-NIsA
lobbied to retain the broader ‘terms and conditions ol professional service.”
Subsequently the state supreme court niade an extensive serics ol rulings which
we believe run counter to the express lunguigge of the low and the intent of the
Legislature when it spoke to the issue in 1970 wnd 1977.

“We ask that you amend Senate Bill 539 to include the hinguage set torth i the
attached balloon of Section 1 (1), Our proposal will 1estore the definition to its
breadth prior to the court decisions and build in supplemental contiacts, whicls,
because of the supplemental contract law, are not covered by the negotiation
faw.”

Lee Quisenberry of K-NEA:

“The so-called ‘impact’ test, shown as a deletion on lines 125-129, is proposed
for elintination, and that elimination is agrecuble to KNIA if the topics guined
through that test thus fur are included. These topics are shown on lines 129-1.12,
aud tnclude all topies previously held to he negotiuble by the Supreme Courtas a
result of the “impact’ test except one—in-service training.”

M. A. McGlichey, Executive Director Kansas Association of
School Boards:

“A hapact test. When the impact test was swnended out of the bill, the fiest
tirce lines on pod were notremoved, and if the impact testis left out, these three
lines have no meaning and should also e deleted.

“6. Another impact test. The amendinent W lines 3 through 153 establish
wnother nnpact test, We recommend deleton ol the anendment, and the resto-
ntion of the present Langaage of the law. 1o a vague and anbiguous provision
that will spawn litigation without end, permitting negotiation ol statutes aund the
constitution itself.

“The impact test was removed because of the belief that it was one of the
principal causes of litigation. When the Kisas Supreme Comnt was learing one
of the vuly negotiations cases, Chict Jastice Seluocder asked the question ol the
atoraeys involved as to whether they regardod the negotiations law ws the
Bwyers” tudl conployment statute, There was a bont sinite on both the Lawy e’
faces swind no dischumer, To whatever eatent the Legnlatare can limit the extent
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of litigation will
phasis supplied.)

certainly be beneficial to the public interest.” (K-

The 1980 legislature heard the testimony and, in baluncing the
respective interests, expanded the list of mandatorily negotiable
itemns but deleted the impact test. (K.S.A. 72-5413[!].) There have
heen no more cases belore the court on the scope of professional
negotiation. Presumably the teachers’ organizations and the
school boards are now accomplishing the purposes of the act—°
negotiation rather than litigation on what topics are mandatorily
negotiable.

it is indeed ironic that after the balancing test concept has

been tried and repudiated by the legislature in public school
teacher negotiations, it has, like the legendary phoenix, arisen
from its ashes and been engrafted onto the Public Employer-
Employee Relations Act by PERB with the blessing of the
majority of this court. The possibility of endless crippling litiga-
tion from utilization of the balancing test in PIEER negotiations is
far greater than in the Professional Negotiations Act. Public
school teachers are a relatively homogeneous group as far as
their jobs are concerned. PEER covers a vast spectrum of jobs—
including university teachers, prison guards, food scrvice
workers, road maintenance crews and health care workers. The
majority opinion states:
“VFor example, salaries, wages, hours of work, retirement beuefits, insurance
benelits and grievance procedures are not single-faceted categories, with only
Que C()Illl]ll)l\])’ u(:ucp(c(l ﬂl\d liil.‘iily llll(l(fl'St()()(l (.‘()mp(ment. Thc Sll‘)j(:(.‘tﬁ are, in
fuct, multificeted and depend for their specifies upon the particular type of
employment involved.”

Under this rationale an item declared mandatorily negotiable
in litigation involving university faculty might not be manda-
torily negotiable in litigation involving firemen. Presumably the
balancing test must be applied separately to cach claimed iten
in each job category. Liligation on a particular item resolves the
issue only as to the particular group of employees involved.

1 turn now to another area of concern. For convenicnee, K.S.A.
75-4322(1) and 75-4326 are repeated as follows:

“(1) "Conditions of employment’ means salavies, wages, hours of work, vacation
allowanees, sick and injury leave, number of holidays, retirement benefits,
msurance henelits, prepaid legal scrviee benefits {added in 1977], wearing
apparel, prewium pay for overtime, shift ditferential pay, jury duty and grievance
procedures, but nothimg in this act shall authorize the adjustment or chunge ol
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such matters which have been fixed by stutute or by the constitution of this
state.”

K.S.A. 75-13206:

“Nothing in this actis intended to civenmseribe oy modily the existing right of @
public employer to:

“(a) Direct the work of its employecs;

“(b) Hire, promote, demote, transter, assign and retain employees in positions
within the public agency;

“(e) Suspend or discharge employees for proper cause;

“(d) Maintain the elficiencey of governmental operation;

“le) Relieve employees from daties bhecanse of ack of work or for other
fegitinide reasons,

U Fuke actions as may he necessiny to ey out the awission of the aeeney
cmergencies; and

“{g) Detenmine the methods, means and persounel by which operitions are Lo
he caried on”

Each item in K.S.A. 75-1322 relates directly to the fundamental
nuts and bolts of a public employee’s job. Wholly absent from the
list are items relating to how the job is obtuined, training,
promotions, layolts, firing, transfers and how or what work is to
be performed. K.S A 75-4326 reserves these aceas to the public
cnployers. This is the balance struck by the legislature. Theve is
a logical reason for this. The act applies uniformly to “public
coployees,” defined by K.S.A. 75-4322(a) as follows:

“Public employee” means any pesson ewployed by any publicagency, excepl
those persoinsy classed as supervisory employees, professional eniployees of
school distriets, as defined by subscction () of K.5.A0 72-5413, elected and
mangerent ofticials, and conlidential caployees.”

Obviously many more individuals than emiployees of the State
of Kansas are involved. As {or state employees, over hall ol all
stute employees, excluding college students employed by the
state at universities, are classified employees as that ternn s
defined by the Civil Service Act (K.S.AL 75-2925 ¢t seq.). The
purpose of the act is set forth in K.S.AC TUS2 Supp. 75-2025
follows:

“The general purpose of this aet s o establihoaosystem of persotmel wdinns-
tation that weels the soctal, ceonomic and progrant needs of the people ot the
state of Kansas as these necds now or in the futie may be established. "This
system shadl provide means to reeruit, seleet, develop and maintain an effective
and responsible work force and shall include policies and procedures for ein-
ployee hiving and advancement, training and cireer development, job clissifica-
tion, salury adiinistration, retivenment, fringe benelits, discipling, discharge and
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other related activities, All personnel administration actions regarding employ-
ees in the state classified service shall be mude without regard to race, uational
arigin or ancestry, religion, political affiliation, or other non-merit fuctors, and
shall not be based on sex, age or physical disability except where sex, age or
physical requirements constitute a bona fide ocenpational qualification neces-
sury to proper and efficient administration. Personnel administralion actions
shall be bused on merit and fitness to perform the work required and shall
provide fair and equal opportunity for public service.”

The Civil Service Act details all aspects of hiring, layolfs,
dismissals, demotions, promotions, transfers, leaves of absence,
ete. Particularly illuminating for our purposes is K.S.A, 1982
Supp. 75-2935(2) as follows:

©*(2) The classified service comprises all positions now existing or hereafter
created which are not included in the unclassified service. Appointments in the
clussified service shall be made according 1o merit and fitness from eligible lists
prepared upon the basis of examination which so far as practicable shall be
competitive. No person shall be appointed, promoted, veduced or discharged as
an officer, clerk, employee or laborer in the clussified service in any manner or
by any means other than those prescribed in the Kansas civil service act and the
rules adopted in accordance thercwith.” (Kmphasis supplicd.)

The university faculty herein are designated as a part of the
unclassified service (K.S.A. 1982 Supp. 75-2935[11[f]). Never-
theless the PEER Act applied uniformly to all organizations
representing state employees—whether said employees be clas-
sified or unclassified. Does the majority intend to apply its
beloved balancing test where classified employees are con-
cerned and thereby let PERB override the Civil Service Board
which is statutorily charged with complete control in its field? Or
does the majority intend to discriminate against the classified
employees by limiting its balancing test to unclassified employ-
ces? These are interesting questions which serve to point out the
fallacy of the majority’s position.

Some reference must be made to another portion of the vu-

tionale utilized by the majority to shore up its adoption of the
balancing test. The majority stales:
“PERB has been un active stule agency since its creation by the legislature in
1971, Doubtless it has faced prior challenges as to what is or is not negotiable
between public employers and public employee representatives, and hus re-
solved such challenges by asing the “significanty related’ test, 1 the begistature
in 1977 had desived to curtail the use of suclia test, or to have made clearer the
restrictions on negotiability urged by appeltluants, it conld have done so.”

There is nothing in the record to indicate whether or not the
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balancing test has been previously utilized by PERB, let alone
whether the legislature was cognizant of such usage. There have
been no Kansas appellate cases wherein PERB’s utilization of
the balancing test was at issue or even mentioned. The majority
apparently believes that a first-time challenge to a 13-year-old
statute is without merit simply because no one else had pre-
viously raised the issue. That is w novel proposition.

Without adding further verbiage to what, in composite, is a
very lengthy opiuion (majority plus two dissents), T would hold:

1. The baluncing test is inappropriate to the PEER scope of
negotiations.

9. PERB erred in finding the subjects ol salary gencration,
out-of-state travel, promotions, summer cmployment, tenure,
retrenchment, and personnel files were mandatorily negotiuble.

3. PERD did not err in concluding the subject of salary alloca-
tion was mandatorily negotiable in limited form,





