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Date
MINUTES OF THE _House =~ COMMITTEE ON ___Labor and Industry
The meeting was called to order by Representative Art?ﬁingggyille at
9:00  am./$H5 on February 22 19.85in room _526=S __ of the Capitol.

All members were present except:
Representative Bideau, excused.

Committee staff present:
All present,

Conferees appearing before the committee:

Mr. George Bargee, Executive Director, Kansas Consulting Engineers

Mr. Bill Henry, Executive Vice President, Kansas Engineering Society
Mr., Mike Lackey, Director of Operations, KS Dept. of Transportation

Mr, Glenn Coulter, Manager, Kansas Contractors Association

Mr. Edward DeVilbiss, KS Chapter of American Institute of Contractors
Mr. David Hanson, KS Association of Property & Casualty Insurance Co.'s

Chairman Douville called Mr. George Barbee to the speakers stand as the first proponent
to speak on H.B. 2084. See attachment number 1. A short gquestion and answer period
followed.

The next speaker on H.B. 2084 was Mr. Bill Henry. _See attachment number 2. Mr. Mike
Lackey was the next proponent to speak on H.B. 2084. See attachment number 3. Mr.
Edward DeVilbiss also spoke as a proponent on this bill. The next speaker was Mr.
Glenn Coulter, also a proponent. See attachment number 4. The last speaker of the
day on H.B. 2084 was Mr. David Hanson. Mr. Hanson went into further details regarding
the Balagna case. Mr. Hanson also spoke as a proponent on the bill. A question and
answer period followed.

Representative DeBaun then made a reguest for a committee bill, similar to H.B. 2513
in the 1984 session, relating to part-time employment and school bus drivers who were
hired by contract operators. Representative Acheson made a conseptual motion that
the problem relating to part-time employees be put into a bill and be presented to
this committee, as the committee. The motion was seconded by Representative Miller.
There was no discussion. A vote was taken and the motion passed.

The meeting was adjourned at 10:00 a.m. PFurther discussion on H.B. 2084 will continue
next week.

Also attached is a copy of the Balagna case. _See handout number 5.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page _]-.__. Of 1_
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GEORGE BARBEE, EXECUTIVE DIRECTOR

803 MERCHANTS NATIONAL BANK

KANSAS

8TH & JACKSON
CONSULTING TOPEKA, KANSAS 66612
ENGINEERS PHONE (913) 357-1824
52-H -85
At #/

mX

February 22, 1985

STATEMENT TO HOUSE LABOR & INDUSTRY COMMITTEE

Re: HB-2084

My name is George Barbee and I am the Executive Director of the
Kansas Consulting Engineers. The consulting engineers are
strongly in favor of House Bill 2084.

There are a number of representatives from associations and
agencies appearing today in support of this bill, and perhaps it
will help to set the stage if I explain some existing contract
language; recent construction site accidents; and legal decisions
that have caused the need for this bill.

For years, even decades, the construction industry has recognized
that the Standard Forms of Agreement are the standard for
construction contracts. They cover just about all the variations
that occur in construction agreements. They are prepared by the
Engineers Joint Contract Document Committee. That committee is
made up of representatives from the National Society of
Professional Engineers, the American Consulting Engineers Council,
the American Society of Civil Engineers and the Construction
Specification Institute. The documents are approved and endorsed
by the Associated General Constractors of Amerieca.

In the Standard General Conditions of the construction contracts,
the subjeect of the responsibility for the safety of employees of
the contractor and safety on the construetion site is addressed.
The document states, "Contractors shall be responsible for
initiating, maintaining and supervising all safety precautions and
programs in connection with the work. Contraetors shall take all
necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury or loss to: 1) all
employees on the work and other persons and organizations who may
be affected thereby; and 2) all the work and materials and equip-
ment to be incorporated therein, whether in storage on or off the
site.”

In 1982, there was a suit filed as a result of a construction site
accident in Oklahoma. The Oklahoma suit was filed against the
design firm following an accident whiech killed two workmen and

injured another.
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The case went to the Oklahoma Supreme Court. The firm won the
case when the court held that the design firm was not responsible
for the construction procedures under a contract with the owner.
The firm, however, was subject to considerable expense in
defending its position.

Because of the case, the Consulting Engineers Council of Oklahoma
successfully lobbied for a bill that would extend the exclusive
remedy provisions of the workers' compensation law to protect the
design professional. The law was passed and therefore an injured
workman will not be able to sue a design professional if the
accident was the result of the negligent preparations of design
plans and specifications. The law in Oklahoma was the first ever
passed in the United States.

In the meantime, in Kansas, a similar story was developing. 1In
1978 a sewer expansion project was under construction here in
Shawnee County. The project was simply one to relocate and expand
a small sewage treatment projeet to accommodate the needs of a
successful housing development.

Two summer employees of the contractor were in a trench which had
just begun to be dug. The contractor's supervisor and an engineer
from the design firm were standing next to the trench for a short
while. The workers got out of the trench. The engineer left the
immediate site to perform the duties he had come to do in the
first place. The contractor's foreman went to get the carpenters
to have them build trench shoring with material that was already
at the trench site. The workers returned to the trench for some
unknown reason and it caved in, killing one of them.

Some of you may be familiar with this case. It was a terribly
tragic accident. He was 21 years old, a KU football player and
the father of a ten-day old baby.

The widow received $50,000 in workers' compensation payment. That
figure is now in the statutes as $100,000 instead of $50,000, but
this case was a 1978 accident. The widow then sued the
contractor, the county and the engineering firm. The distriet
court dismissed all defendents by granting a motion for summary
judgement.

The plaintiff appealed to the Kansas Supreme Court. Until now the
Oklahoma and the Kansas cases have been parallel, but here they
differ. The Kansas Supreme Court overturned the dismissal and the
court, with dissenting opinions, said that the engineering firm
and the individual engineer should be tried by jury trial to
determine if there was negligence.
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The trial was held and in 1984 the jury awarded a judgement of
$425,000. Under the Kansas comparative negligence law, the
contractor was found 51% negligent, and the engineer 49%
negligent. The engineering firm paid $208,250. The contractor
paid no additional amount because of the exceclusive remedy
provisions in the workers' compensation law.

As mentioned earlier, the responsibility of the safety of the
employees of the contractor was not the responsibility of the
engineer and he was not even at the immediate location when the
accident occurred. He was elsewhere at the construetion site
performing unrelated duties. But, the award was made because the
Supreme Court allowed this to be decided by a jury trial. This
terribly tragic accident created the emotion that overcame the
facts.

In dissenting on the Supreme Court decision, Chief Justice
Schroeder said, "The substance of the court's decision is to
cireumvent the limited recovery permitted by the Workman's
Compensation Act and make new law". It created new law. New law
to circumvent the limited recovery permitted by the Worker's
Compensation Act. It allows suits to be filed to attack the deep
pockets that are supposed to be filled with insurance dollars.
Well, I have a surprise for some plaintiffs' attorneys. Not all
firms have insurance. It is not even available to some, and if it
is, the cost is prohibitive to many of those firms.

The majority of the engineering firms that are members of the
Kansas Consulting Engineers, and that's most of them that work in
this state, employ less than 20 people. They are small businesses
and they cannot assume the responsibility of the contractors’
employees safety, nor can they underwrite the court settlements
that will come in the future. Other cases are already filed using
this court case as a precedent.

Engineering firms do not have the right or the duty to stop the
job if they do not agree with the contractor's methods of
enforeing safety requirements. And, the contractors will tell you
today that the design professional should not have that right or
the duty to stop the job.

To restore balanece to the construction site responsibilities, we
need the provisions of HB-2084.

This bill has two amendments for the workers' compensation law.
One would define a design professional to be someone that is
licensed by the Board of Technical Professions and that covers
architects, engineers, land surveyors and landscape architects, or
firms that are granted certificates of authorization to perform
those services.
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The other amendment, in essence, would extend the exclusive remedy
right to those design professionals or those that are working for
the design professionals on the construction site. It is
important to note that this does not extend to protect the design
professional against law suits for the negligent preparation of
design plans or specifications.

It does not change the award of any of the workers' compensation
settlements. It does not change any procedures for seeking those
settlements. It simply extends the exclusive remedy to the design
firm.

It should be pointed out that on most of the construction projects
there is a three member team: the owner, the econtractor and the
designer. The owner and the contractor have a contract, and the
designer and the owner have a contract. There is no contract
between the contractor and the designer. 1In this three member
team the limitation on law suits represented by the Workers'
Compensation Act is extended to all but one member of the team:
the design professional.

If equivalent protection from the workers' compensation law is
extended to the design professional, then he can risk adding
himself as guardian of the workers' safety.

On behalf of the Kansas Consulting Engineers I urge you to act
favorably on this bill.
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Testimony for the House Labor & Industry Committee
H.B. 2084
February 22, 1985

Mr. Chairman, members of the committee I am Bill Henry,
Executive Vice President of the Kansas Engineering Society and
I appear on behalf of the society today in support of H.B. 2084.

The Kansas Engineering Society is composed of more than
1200 engineers who are employed in private practice,
government, industry, construction and education.

. For several years engineers have operated under the theory
that any negligence that they may incur during the design of a
facility should be apportioned and the engineer who is
negligent is liable for that negligence and should pay for ik

Indeed, included in the code of professional conduct for
engineers and other members that are licensed under the Kansas
Board of Technical Professions, is the duty to design any
project or product whether for private or public use to insure
the public safety. .

Negligence in the performance of ‘this duty is unacceptable
in any form and the legal liability for such negligence should
be clearly met by the professional responsible for the same.

But as the result of the case of Balagna vs. Shawnee
County, 233 Kan. 1068, 668 P. 2d 157, (1983), ‘we find that the
duties and responsibility of an engineer has been broadened by
judicial fiat to lead to liability over which the engineer has
absolutely no control.

The effect of the court's decision in that case went
contrary to several of the other cases that the court has held
on regarding engineering liability. 1In addition, the effect of
the decision in that case has allowed our Workers Compensation
Act to be circumvented.

It is the feeling of the Kansas Engineering Society that
H.B. 2084 is a fair way of correcting the narrow situation of
liability involving the design professional in the event of an
injury accident or death related to a construction injury.

The situation created by the Balagna case could have the
following effect on professional licensed engineers in these

areas: €%¢A~ 2
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The most obvious instance where this will have an effect on the
engineer is in the area of private practice where the engineer
or his firm has contracted for the design of a project. As a
result of the Balagna case that engineer is now potentially
liable for any accident or injury that occurs on the job site
if he happens to be on the job site at the time it occurs.
This is despite the fact that the general contract language
between the contractor and the engineer in nearly every
contract today clearly sets out the responsibility for the
control and protection of the construction employees with the
contractor.

But this decision could also affect the engineer who is
working for a large manufacturing firm. Suppose that engineer
has designed the manufacturing apparatus for a plastic stamping
device. If that engineer goes to check to see if that device
is being assembled correctly in his plant and he happens to be
observing the assembly when a worker injures himself during the
installation process then the engineer could be liable for the
damages suffered by the workman even though the engineer had no
control over the worker.

In the case of a governrent engineer the exposure is even
broader. Our county engineers and state engineers who work for
the Department of Transportation are continually checking
projects to see if contractors have performed or constructed
the projects per design specifications. Under the ruling of
the Balagna case the mere fact that a government engineer is on
the site doing inspection work opens up the potential for him
being liable for an accident suffered by a worker even when
that engineer has no control over the work of the worker.

As the attorneys who serve on this committee well know the
potential for the occurence of this liability to the
professional design person goes clearly contrary to the general
theory of our agency case law.

Because of this imbalance in treatment we feel that H.B.
2084 is a means of correcting this situation. -

I would emphasize the H.B. 2084 does not:

In any way attempt to 1imit the number of years for which
an engineer is liable for design problems.

In no way sets limits for damages that an engineer might be
found liable for in a case of negligence.

Does not put any type of limitation on punitive damages
that might be awarded in a case where an engineer is negligent.



Nor does the measure attempt to put the responsibility for
the negligence of an engineer on the backs of anyone else.

The final consideration for supporting H.B. 2084 is that it
will continue to encourage the professional designer to monitor
the project and keep up with its progress and check it
carefully to see that it meets with all the specifications that
will protect the public health, safety and welfare. Frankly.,
in the current situation with the Balagna case, if I were
advising a professional engineer or architect on how they
should conduct themselves about a particular design project, I
would discourage them from being-on the job site. The moment
they step on that site they face total liability for injury to
workmen that they do not know, that they have no control over,
and whom they do not employ.

Respectfully submitted,

William M. Henry '
Executive Vice Presidgpt
Kansas Engineering Sodiety



Engineering Liability

Professionally licensed engineers in Kansas have always agreed
that they must practice their profession in a manner to safeguard
"the life, health, property, and welfare of the public." (K.A.R.
66-6-3).

Included in that code of professional conduct is the duty to
design construction projects, both private and public, to insure
that these private and public works are constructed according to
design specifications.

Negligence in the performance of this duty is unacceptable in
any form and the legal liability for such negligence is clear.

However the key to the extent of this duty and corresponding
liability is whether or not the engineer/architect has specific
contract control to correct an error during the construction of a

facility.

Clearly an error in the specifications or materials which is
found by an engineer must be corrected. However, where another
party is charged with the duty of maintaining proper safety
standards for its own workers the Kansas Engineering Society
believes the duty to protect these workers is with the employer of
those workers unless a specific contract provision gives the
engineer/architect authority to control the working conditions of

those workers.

In Hanna vs. Huer, Johns, Neel, Rivers and Webb, 233 Kan. 206,
662 P. 2d 243 (1983) the duties and responsibilities of an
architect/engineer are discussed. One of the basic tenants that is
recognized by our Supreme Court in Hanna is: '

"An architect, or other design professional, who contracts with
an owner of property for the preparation of plans and specifications
for the erection of a building and who agrees to be responsible for
the general administration of the construction contract between the
owner and the general contractor is not contractually responsible
for the safety of the workermen on the jobsite unless such duty is "
specifically assumed in the contract."” :

The court also held in Hanna:

"Generally the duty of an architect to supervise or administer
the construction work merely entails a duty to see that the building
when constructed meets the plans and specifications for which the

owner agreed to pay."

In another 1983 case however, the Supreme Court did not follow
its findings of Hanna and ruled in the case of Balagna vs. Shawnee
County 233 Kan. 1068, 668 P.Second 157,(1983) that an engineer might
have liability even though he had no control or contractual
responsibility for the employees of a contractor at a construction

site. ‘



The effect of the court's decision was that the limited recovery
permitted by the Workmen's Compensation Act would be circumvented.
The Chief Justice of the Kansas Supreme Court dissented from the
Balagna case recognizing the inconsistencies where the court held
that an engineer/architect could be responsible for OSHA standards
even though the same engineer/architect had no control over the
workmen's work on the site.

The Kansas Engineering Society agrees with Chief Justice
Schroeder's dissent that the resulting liability of a contractor who
has the responsibility to maintain the safety conditions for his
employees is the sole party to whom any legal action should be
directed. In such cases the channel for the relief is the Workmen's
Compensation Act and it is the belief of the Kansas Engineering
Society that this is the proper remedy for an injured workman.

The Society therefore supports legislation which would correct
this judicial oversight and place the responsibility for the safety
of workmen on a jobsite with the contractor who has control over
those employees and who is generally responsible for any control on
the site involving safe working conditions.



KANSAS DEPARTMENT or TRANSPORTATION

STATE OFFICE BUILDING—TOPEKA, KANSAS 66612

' JOHN B. KEMP, Secretary of Transportation JOHN CARLIN, Governor

MEMORANDUM TO: HOUSE LABOR AND INDUSTRY COMMITTEE

FROM: MIKE LACKEY

DIRECTOR OF OPERATIONS, KDOT
REGARDING: HOUSE BILL 2084
DATE: FEBRUARY 22, 1985

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS MIKE LACKEY, I AM
THE DIRECTOR OF OPERATIONS FOR THE KANSAS DEPARTMENT OF TRANSPORTATION.

THE BILL BEFORE YOU THIS MORNING SEEKS TO ESTABLISH A LIABILITY LIMIT
FOR PROFESSIONAL CONSTRUCTION DESIGN AND INSPECTION PERSONNEL ON CONSTRUCTION
SITE ACCIDENTS. THE BILL DOES NOT PROVIDE IMMUNITY FROM NEGLIGENCE.

- THE BILL WOULD APPEAR TO INCLUDE GOVERNMENT PERSONNEL UNDER THE DEFI-

NITION ON PAGE FIVE dF THE BILL IN PARAGRAPH (K). HOWEVER, PARAGRAPH (F)
ON PAGE TWO OF THE BILL, SPEAKS ONLY OF THOSE CONSTRUCTION DESIGN PROFES-
SIONALS "RETAINED" TO PERFORM PROFESSIONAL SERVICES. IF THE COMMITTEE'S
DESIRE IS TO COVER ALL SUCH PROFESSIONALS BY THESE PROVISIONS, THE COMMITTEE
MAY WISH TO AMEND LINE 71 TO READ "...CONSTRUCTION DESIGN PROFESSIONAL WHO
IS RETAINED OR EMPLOYED..." SUCH PROVISIONS WOULD COVER NOT ONLY PRIVATE
CONSULTANTS BUT GOVERNMENT EMPLOYEES AS WELL.

I AM AVAILABLE FOR QUESTIONS.
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TESTIMONY
FEBRUARY 22, 1985 /#7724

HOUSE LABOR AND INDUSTRY COMMITTEE

Mr. Chairman, members of the committee. Thank you for the opportunity to

visit with you for a few minutes on House Bill 2084. My name is Glenn Coulter

and I am Manager of the Kansas Contractors Association. Our association

supports passage of this bill.

We believe the contractor should be totally responsible for the safety
of his or her employees on the job site and that the consulting engineer

should not be expected to shoulder any of this responsibility.

Employees of consulting engineers are on the job site to assure the
specifications are being met and to assist the contractor in guaranteeing a

quality product for the owner.

All contractors should be very familiar with OSHA regulations regarding
construction. To assist them, our association sponsors safety seminars each
winter and assists contractors in making sure that key employees have valid

first aid certificates.

We believe that contractors should be responsible for their employees
and consulting engineers should be responsible for their employees and that
one group should not attempt to tell other employees how to perform their

work in a safe manner.

The consulting engineer and the contractor work together as a team with

clearly defined responsibilities. Safety should be the responsibility of each

employer.

Thank you very much.

fQL{ VA
‘] A,

/2;/22;2//2835“



1068 SUPREME COURT OF KANSAS

Balagna v. Shawnee County

e ]

No. 55,222

FRAﬂN'CES BaLacna and Josnua Bavacna, By and Through his N
IC‘nel')'(‘lj I“I’h\.\‘(,’l‘ls BaLaGNA, Pluint{[[s--,:{pp('llants, v, Sllli\\u\'e;z.\;gt
Hi)\:‘,x\\nllv)igﬁl\l\'s,\?,‘ ‘('1 al., Defendants-Appellees, VAN DOREN-
(mts--,g,),;cl[?([;i‘:\(';; \(\t al., Zmd Darras W. Freesorx, Defend-
: es, SHAWNEE County, Kansas, Third P ]
tiff, v. M. W.\Varsox, INc., Third Party l))elf]c":;((llafly-r:y P)II(;m_

) (668 P.2d 157) . ‘ rrpetee
H SYLLABUS BY THE COURT

- 1. CONTRACTS_
% sl“cl‘\;alfﬂ;\(;)l S lCon.sluu tion Contract—Responsibility of Architect for Job
s ifety Practices. As a professional, an architect-engi ’
ik i ofes: , an architect-engineer cannot stand idlv
ty'w]xth actual knowledge of unsale practices on the jobsite and take no step:
’/) o advise or warn the owner or contractor. e
2. SAME— structi i
S(r’\fe:!lln PCm:s.lructxm (,Ionlrac!—Responsibili!y of Architect for Jobsite
3 ractices—Actual Knowledge of Architect th i
e attues el itect that Prescribed Safety
] g Followed. Where there was evide i
i s Ak pER A : > was evidence in the record to
(\(\ CO:::’~md1t~dn architect-engineer had actual knowledge of safetv standards
C_.}S - a;m(h u]] a cnnis‘:(ructlon contract requiring shoring in trenchin;'z operations
and also had actual knowledge that the prescribed safi i
i s prescribed safety precautions were not
y the contractor, the architect-engi
3 1 -engineer had a duty to tak
son asong inj : Y o,
Whlec;h:;%ondbtleudch()r; to prevent injury to the contractor’s employees
or not the architect-engineer acted reas :
c > i asonably under the cire
stances was a factual issue fo j gs Improperly
as a factual iss rthe x aryj i
e jury and summary judgment was improperly
3. SAME—Liabili
o {E hLmbet(y of (l,’onrracree for Negligence of Contractor. As a general
*, when a person lets out work to anoth -
4 er, the contractee >rvi
control over the work or w : ok eoBucte
r'orkmen, the relation of contractor and '
exists, and not that of maste ractse s et Hable o
) : ster and servant, and the contractee i i
: 1d pot Hhat g f is not liable for
the negligence or improper execution of the work by the contractor

4. SAME—Liabili =
Sl :r;lnllx!y of Contractee for Negligence of Contractor—Application
iy e;]n v T(ulfamus Activity Doctrine. An exception to the general rule
e inherently dangerous activi i i . w
SFOUS ivity doctrine, which provi
s ovides that o h
employs an independe ; o Tl 15
: nt contractor to do work i i i
i involving a sp 1 d:
e : N a special danger to
- s] :lmih the employer knows or has reason to know to be inherent in or
ma * work ‘hic
e ()kf he (\;urk, or which he contemplates or has reason to contemplate
>n making the contract, is subjec iability f : ]
, is subject to liability for physical h:
such others by the contr: ’s fai e reCrto e
s by mtractor’s failure to take re: : i i
o o ake reasonable precautions against
5. TORTS— =
T I‘n/:(.:rcnllg; ll)ungcrous Activity Doctrine—Test to  Determine
er Activity Inherently D T
1 angerous. The proper tes i
bt o S T per test to determine
v :l;tr a certain activity is mhcrently d;mger(ms is that the intrinsic d'lnger
1st be one which inheres i ! i A )
o rnc \\dlmh Hl:\l( rcls in the performance of the undertaking and results
*cetly from the work to be done—nc¢ F the
—no Y ator: i !
s t from the collateral negligence of the
6. WORKERS' C ENSAT —E
ok (.,(S\\r}(‘()‘\” h SATION—EXxclusive Remedy for Worker Covered
Act. Where an injured workman may recover workers' compensation for

gt -
B

’E:ﬁ"mﬂ”‘ﬂ—‘»‘v 5

!y_“‘f‘“}m

JANUARY TERM, 1983 1069

Vor.. 233

Balagna v. Shawnee County

injuries sustained out of and in the course of his employment, the Kansas

Workmen's Compensation Act provides the exclusive remedy for the injured

employvee and his dependents. :

Appeal from Shawnee district courty WILLIAM RANDOLPH CARPENTER, judgze.
Opinion filed August 11, 1983. Affirmed in part and reversed in part.

William H. Pickett, of William H. Pickett, P.C., of Kansas City, Missouri,
argued the cause, and Robert J. Perkins, of the same firm, and Gene Schroer, of
Jones, Schroer, Rice, Bryan & Lykins, of Topeka, were with him on the briefl for
the appellants.

Donna Voth, Shawnee County Counselor, argued the cause and was on the
brief for Shawnee County and Shawnee County Main and Lateral Sewer District
No. 33, defendants-appellees.

Herbert A. Marshall, of Marshall, Hawks, Hendrix, Schenk and Nichols, of
Topeka, argued the cause, and Robert J. Perry, of the same firm, was with him on
the brief for Van Doren-Hazard-Stallings, et al., and Dallas W. Freeborn, de-
fendants-appellces.

Ann L. Hoover, of Fisher, Ochs and Heck, P.A., of Topeka, argued the cause,
and Robert D. Ochs, and Zackery E. Reynolds, of the same firm, were on the
brief for M. W. Watson, Inc., third party defendant-appellee.

The opinion of the court was delivered by

PRAGER, J.: This is an action brought by the widow and child of
Dennis Balagna to recover damages for wrongful death. The
decedent, Dennis Balagna, was killed when the sides of a trench
caved in on him while he was working at a construction site. The
defendants are: (1) The architect-engineers, Van Doren-Hazard-
Stallings and their agent, Dallas W. Freeborn, hereinafter re-
ferred to as Van Doren or the Engineers; (2) the landowners—
Shawnee County and Shawnee County Main and Lateral Sewer
District No. 33, hereinafter yeferred to as the County; and (3) the
independent contractor and employer of Dennis Balagna, M. W.
Watson, Inc. The district -court granted the separate motion of
each defendant for summary judgment, and plaintiff have ap-
pealed. o

Most of the essential facts in the case are notin dispute and the
trial court found them to be as follows: '

1. Shawnee County entered into a written contract with M. W,
Watson, Inc., for the construction of a sewage disposal facility
known as Shawnee County Main and Lateral Sewer District No.
33, Waste Treatment Lagoons. The contract was executed April
18, 1978, and consists of pages "C-1 and C-2 of the Project
Manual. The Standard Technical Specifications and General

Al s &
’Z/ ‘2.—2//:?1‘;
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Clauses for streets, sidewalks, sewers and miscellaneous con-
struction promulgated by the City of Topeka, Kansas, dated
August 1977, were made a part of the specifications for Sewer
District No. 33 along with the special conditions and specifica-
tions contained in the Project Manual. :

2. Plaintiffs” decedent, Dennis Balagna, was an emplovee of

the contractor working at the construction site on the sewer
project in question. On June 28, 1978, Balagna was killed when
the unshored and unbraced walls of a sewer trench collapsed.
The trench where Balagna was standing was approximately five
to ten feet deep. No employee of the County was present at the
jobsite on the aforesaid date.

3. Specifications incorporated into the contract between the
Contractor and County required the Contractor to follow certain
safety precautions in the trenching as set forth in the Associated
General Contractors of America (AGC) Manual of Accident Pre-
vention and OSHA regulations. These regulations required that
the trench in which Balagna was killed be shored.

4. The County did not actually direct or supervise the em-
ployees of the Contractor in the performance of their work.

5. Van Doren-Hazard-Stallings, the Engineers, contracted with
defendant Shawnee County to prepare plans and specifications
for the sewer project in question which it did. The County did
not supervise or advise the Engineers in designing the plans and
specitications for the project. During the construction phase of
the project, no employce of the County undertook actual super-
vision of the Engineers. The contract between the Engineers
and the County required that the Engineers review construction
operations for compliance with the plans and specifications. [t
further provided that Engineers receive compensation for in-
spection services. The Engineers, as inspectors, in the course of
the construction required the Contractor to replace certain rein-
forcing steel and to redo some compaction work,

6. Regarding the responsibilities of the Engineer, {(defined by
the Project Manual as the Shawnee County Engineer), the Stan-
dard Technical Specifications provided that the County Engi-
neer should make corrections and interpretations as may be
deemed necessary for the fulfillment of the intention of the
contract documents. It further provided that the County Engi-
neer should have the authority to regulate the amount of work
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which may be open or under construction in advance of the
completed portion of the work. The sequence of construction
was to be approved by the County Engineer prior to construction
if not covered by the plans and specifications. Any substantial
deviation in the sequence was to be approved by the County
Engincer. Such specifications also provided that the County
Engincer could order suspension of the work or any part of it
when due to prevailing inclement weather, temperature or any
other condition whereby the quality or durability of the work
could be adversely aftected. They further stated that the County
Engineer could ingpect all materials and equipment used and all
work done under the contract. In connection with such inspec-
tions, the County Engineer was to have access to all parts of the
work, and the Contractor was to furnish information deemed
pertinent by the County Engineer relating to the work and
materials. No materials or equipment could be used in the work
until they had been examined and approved by the County
Engineer.

7. With respect to the right of the County to suspend or
terminate the contract, the Standard Technical Specifications
provided that should it be determined that the Contractor be
intolerably negligent or slow in the prosecution of the work or
should the Contractor consistently disregard laws, ordinances,
regulations or instructions of the County Engineer, or otherwise
be guilty of any substantial violation of the provisions of the
contract documents, the County upon determination that suffi-
cient cause existed, could terminate the contract without preju-
dice to any other right or remedy upon determination that the
Contractor was not in compliance with provisions of the contract
documents, written notice to be served upon the Contractor to
the effect that the contract be terminated within ten (10) days
unless the Contractor has complied. Such specifications also
provided that the County should have the right to make alter-
ations and modifications in the plans and specifications either
before or after the beginning of the construction without affect-
ing the validity of the contract and the performance bond.

8. Thé Standard Technical Specifications provide in Section 2,
Excavarion, TRENCHING AND BACKFILLING, that “[t]he Contractor’s
proposed methods and procedures for performing these excavat-
ing and dewatering operations shall conform to the applicable
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provisions of the AGC Manual of Accident Prevention and
OSHA regulations. The Contractor shall assume full responsi-

bility for satisfactory performance of the work and the safety of

»

the work andlor working personnel.” (Emphasis supplied.)

Q Paye . J N N i N )

9. Iamgmph 2 of the General Clauses of the Standard Techni-
.cal Specifications provides under subparagraph (m) the follow-
ing:

“r

Vl‘hc Contractor shall indemnify and save harmless the Owner and all its
officers, agents and employees from all suits, actions or claims of any ch'nf'ld(’r‘
nam‘c and description brought for or on account ol any injuries <.n' (12!!1‘)“);(’;
received or sustained by any person, persons or property L’uuscd by the Contr‘u“-
tor or his employees or by or in consequence of any neglect in sufcgmrding t‘he
work, or through the use of unaceeptable materials in constructing the \‘\'()rk or by
or on account of any act or omission, neglect or misconduct of the Contractor o'r
by or on account of any claims or amounts recovered by any infringement of
patent, trademark or copyright, or from any claims or :un(m'n(s arising (‘)r re-
covered under the ‘Workman's Compensation Law’, or any other law .ordin‘mce
order or decree, and so much of the money due the Contractor un,dcr 'm‘d 'b\:
virtue of his contract, as shall be considered necessary by the owner 1;1'1\' be
ret.ained or, in case no money is due, his surety shal] he h-cld until suc‘h s‘u'it or
suits, action or actions, claim or claims for injuries or damages as fbresai(.i shall

have b,t‘sen settled and satisfactory evidence to that effect furnished to the
owner.

10. In Article IV of the contract with Shawnee Countv dated
December 15, 1977, the Engineers agreed:

“l. To furnish personnel to provide construction stakes for the Project.

2. To provide an inspector or inspectors, whenever work is in progress, to

review construction operations fur compliance with the plans and specifica-
tions. .

. 3. To accept compensation for services set forth in Article 1V, Sections 1 and 2,
in such :u‘n'()unts and at such periods of time as hereinafter provided and such
compensation shall be complete and sufficient payment for all work, equipment

and n'l‘a(enals used, and services rendered in connection with the described
work.” (Emphasis supplied.)

Other evidentiary matters covering the specific details re-
garding the tragic accident were devéloped through discovery
depositions of witnesses who were cither present at the time the
accident occurred or who were experts with knowledge of the
responsibilities and procedures involved in construction work
comparable to that involved in this case. Those :evidentiary
ma‘tt.ers will be discussed, where relevant, in the course of the
opinion. :

Since this appeal arises from the trial court’s granting of each
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defendant’s motion for summary judgment, the general rules
pertaining to summary judgment should be reviewed. A party
against whom the motion is sought is to receive the benefit of all
reasonable inferences and doubt that may be drawn from the
facts under consideration. Pedi Bares, Inc. v. First National
Bank, 223 Kan. 477, 575 P.2d 507 (1978). The pleadings are to be
liberally construed in favor of the party against whom the motion
is sought, Lorson v. Fulcon Couach, Inc., 214 Kan. 670, 522 P.2d
449 (1974). Where genuine issues of material fact remain unre-
solved, the granting of summary judgment is improper. Kern v.
Miller, 216 Kan. 724, 533 P.2d 1244 (1975). Summary judgment is
proper only when the questions presented are questions of law
based on undisputed facts. Farmers State Bank & Trust Co. of
Hays v. City of Yates Center, 229 Kan. 330, 624 P.2d 971 (1981).
If the facts are undisputed or only one reasonable conclusion can
be reached from the facts as presented, then the court may apply
principles of law to the facts and grant summary judgment. Goff
t. American Savings Association, 1 Kan. App. 2d 75, 561 P.2d
897 (1977). With these principles of law in mind, we will con-
sider the trial court’s granting of summary judgment to each of
the defendants having due regard to the role which each played
in the performance of the construction contract.
LAABILITY OF THE ARCHITECT-ENGINEERS
In regard to the Engineers, Van Doren and its employee,
Dallas W. Freeborn, the basic issue presented is whether they
:an be held liable for the contractor’s failure to carry out the
required safety practices in trenching operations at the jobsite
either because of a duty existing under their written contract or
because of the failure of Freeborn to take some appropriate
action after his discovery that the satety procedures required for
trenching operations under the contract were being violated.
The duty and responsibilities of an architect-engineer are
covered in a comprehensive opinion by Justice Holmes in our
recent case of Hanna v. Huer, Johns, Neel, Rivers & Webb, 233
Kan. 206, 662 P.2d 243 (1983). The basic holdings in Hanna are
contained in the syllabus of that case which states as follows:
“An architect, or other design professional, who contracts ‘with an owner of
property for the preparation of plans and specifications for the erection of a
building and who agrees to be responsible for the general administration of the
construction contract between the owner and the general contractor is not
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Contr‘flctu;l”y responsible for the safety of the workme he
(lu‘fy‘ls spccif‘ic;“llly asswined in the contract.” Syl « ll‘ e
Generally the duty of an architect to \u;)v'r\'iA\‘;- (n‘ |
work merely entails o duty to see that the l)!lil(iil) ,
Dli‘l.l/\‘s zmdlsp(*(:ific;ltions for which the owner ag v
n architect w as ¢ i
project et :{lﬁl:llll‘(l)til\)l;l‘\\]\fnn‘lrl(u,ltl(ll ‘lo supervise the construction of a building
project ma # nativ ,”0‘1 Iy ns.;u-tmns expand his contractual duties t
i esponsi sility for sufety practices on the jobsite, 1 1
in determining whether an architect Lias ned suc

(1

jobsite unless such

administer the construction
vhen construeted meets the
reed to pay.” Syl 99

“actors to he considered

) actual supervision and control of the work;

) retention of the right to supervise and con‘tml-
(3) const:nlxt participation in ongoing activities at l‘hv construction si

) supervision and coordination of subcontractors; A retion sites

) assumption of responsibility for safety pr'xctic;‘;'
) authority to issue change orders; and ‘ -
7)“thc right to stop the work.” Syl. €3,

As a professional, an architect cannot stand idly by with
unsafe practices on the jobsite and take no steps to ad I
contractor.” Syl. ¢ 4, e

actual knowledge of
ise or warn the owner or

“Fo i o e .
Conduzgliflglgfn“ fO:‘.\lst' t]h(:re must he a duty and a breach thereof before the
ccomes actionable. If no duty exists the
Lo . , X1sts *re can be agrli \
Following Madison v. K 2y Work Clothes, 182 Kan. 186, 318 t, ‘nO(nLg,llgenu,:;
Syl. 15, an. - P.2d 991 (1957),

“Negligence is not i
g s actionable unless it involves i
rotec . ) ! unles: olves the invasion of a
:Z) be :’:L‘]?;;“’:t’”‘he violation of a right. In every instance before an actliifgja]il();
: ne nt, there must exist a duty to tl e individu ,
observance o ) e individual complainin
o hj:trzl(l)(f;\\:hmh would ?zu'e averted or avoided the injury Thell))l'\intif?“tﬁz
S man sues for a breach of dut i hi - ’
. y owing to himse :
Blackmore v. Auer, 187 Kan. 434, 357 p.2d 765 (1960)1‘" Syl "1]]];;“‘ Following

fmI,: {iar?onla, .the- ()Cipinic)n of the court reviews the applicable law
18 Jurisdictions and concludes that th ei :
authority supports the r ' does mot gt of
ule that an architect d
auth 'pports . s oes not, by reason
b“li]tlj ;;xrp(ta}l]ws;uy ;miihonty over construction, assume responsi-
€ day-to-day methods utilized b
the contract
complete the construction. Th i e s o s00
‘ . The architect’s basic d i
b - uty is to see
S};:lt,]gls e(;np]}o‘yer gets a finished product which is structurally
- due:; th:vt ltl}:,h co}x])iorms to the specifications and standards
atthe architect may have involvi f .
of the contractor must 1 Ay aspreg ot
a 1ave been specifically ass
ol the or 1 ! . ally assumed by the
cor r'icF or must have arisen by actions outside the contra();t In
etermining whether the architect’s contracty :
vise the construction includes the safe :
the architect may intentionally,

al duty to super-
]ty practices on the jobsite,
or impliedly by his actions, bri
i . -t may in ( » or y by his actions, brin
fa;(:f:{)o}:]'sf}l:lmy for safety within his duty of supervision. Th§
otor tv' '1c would appear to be relevant in any case where an
2 pt is made to expand the architect’s liability beyond the

asswmed such responsibility include .
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specific provisions of the employment contract are set forth
above in syllabus 93 of Hanna.

Cases which have found liability on the part of the architect-
engineer have usually turned upon specific facts creating a duty
to the jobsite workmen. One of the factors stressed is the fact that
the architect-engineer has gained actual knowledge of the dan-
gerous condition in carrying out his supervisory duties. See for
example Caldwell v. Bechtel, Inc., 631 F.2d 989 (D.C. Cir. 1980).
Other cases and law review articles on the subjectare set forth in
the Hanna opinion, 233 Kan. at 220. In Hanna, Justice Holmes
stated that, if the architect-engineers had actual knowledge of
unsafe practices, they should have taken some action in that case.
However, in Hanna all evidence disclosed that they had not
been advised of any such practices. Under the circumstances the
architects, Huer, Johns, were held not responsible for safety on
the jobsite since that duty was placed upon the general contrac-
tor as specifically spelled out in the contract.

In this case, plaintiffs advance several theories under which
they claim the right to recover from the Engineers. They first
maintain that the contract between the Engineers and the
County required the Engineers to provide an inspector to review
construction operations for compliance with the plans and
specifications, and that the specifications, by referring to OSHA
standards, specifically required shoring to be used in the trench
where Balagna was working. Plaintiffs’ argument is that the
failure of the engineer to see that shoring was used, as required
by the specifications, created a cause of action in favor of the
plaintiffs. The trial court held that the Engineers in this case did
not generally assume control of the contractor’s methods or
procedures in completing the job and, therefore, they cannot be
held legally responsible for the trenching accident. We agree
with the trial court that the contract between the Engineers and
the County did not specifically place upon the Engineers the
responsibility for the safety of the workmen on the jobsite. Such
a result is required by the decision in Hanna.

We must, however, consider the question whether the Engi-
neers can be held liable on the theory that their inspector, Dallas
W. Freeborn, having actual knowledge that the trenching opera-
tions were being carried out in violation of OSHA standards, had
a duty to take some appropriate action to prevent injury to the
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employees of the contractor. We have considered the record in

tiﬂs case and concluded that there js evidence to show that the

Engincers, Van Doren, through their emplovee, Freeborm, had

actual knowledge of the salety standards requiring shoring in

trenching operations and, furthermore, had actual know]c;dge
that the prescribed safety precautions were not being followed
by the contractor at the time the tragic accident occurred. In our
judgment, this created a duty in the Engineers to take some
reasonable action to prevent injury to the contractor's emplovee

Dennis Balagna. Whether or not the Engineers acted l‘CélS()ne'lblv,
under all the circumstances was a factual issue which should
have been submitted to the jury in this case. Hence, the trial
court erred in granting summary judgment in favor of the de-
tendant, Engineers, and their agent, Freeborn,

In arriving at this conclusion we note the following factual
statements which are contained in the depositions;

The contract documents and supplemental specifications for
the construction of the sewer, including trenching operations
were prepared by the architect-engincers, Van Doren. The con-’
tract documents and specifications are contained in a project
manual which was introduced into evidence in the case. Since
defendant, Van Doren, actually prepared the project manual
which included the specifications covering safety precautions t(;
be followed in trenching operations, it cannot be denied that
they had knowledge of those safety specifications.

. Dallas W. Freeborn, Van Doren’s inspector at the construction
site, was present on June 8, 1978, when the accident occurred in
the course of the excavation of a trench. Freeborn testified in his
deposition that the standard technical specifications which were
included in the construction contract documents in this case are
usually incorporated into most construction contracts to be per-
formed in the Topeka city limits. He agreed that the AGC
manual of accident prevention, which requires shoring in
trenching operations, was made a part of the construction con-
tract. He stated that he had previously read OSHA regulations
regarding trenching. He was the project engineer for Van Doren
on this Sewer treatment lagoon. He and another employee,
Schmitt,‘prepared the plans with attached specifications. He was
theion]y engineer at the scene on June 28, 1978, when the
accident occurred. He had previously had no specific discussion
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about his inspection duties prior to his undertaking that job
assignment, but he had been instructed orally that, it he found
something was being done which was not in compliance with-the
plans and specifications, he was to tell the person in charge that
the particular piece of construction was not in compliance and
that they would not be paid for it

Mr. Freeborn stated that, in a general way, he knew that the
construction of a trench ten feet in length and five feet deep
made of clay on both sides would probably require some shoring.
On the morning of the accident, when he saw the trench in
question, he knew that the trench should have shoring in‘it

“according to its dimensions. When he arrived at the site, a

backhoe was in operation digging the trench. At the site he met
Mr. Dinkel, an employee of the contractor, Watson, who was in
charge of the work. He watched the excavation work for a few
minutes and at one point saw two men in the trench. The two
men had an engincer’s level which was used to determine that
the trench was on a specific horizontal plane. One man (Balagna)
had the level rod and was holding it at various points checking
the grade. He saw the man holding the rod walk into the
excavation, [t was not necessary that the man be in the trench to
determine that it was level. That same determination could have
been made by a person standing at the top of the trench and
holding the rod down from the top. :

Atthe time he saw the man in the trench, he noticed shoring or
material for shoring lying on the top of the trench on the north
side where he and Dinkel were standing. While he was there, a
carpenter continued to bring more shoring material. Freeborn
knew that the shoring materials were going to be used for
excavation shoring in the trench. When questioned by counsel,
he stated he knew that a man being in an unshored trench of that
depth was in a dangerous situation, although, at the time, he did
not give any particular thought as to whether it was dangerous or
not. It is true that unshored trenches can be dangerous immedi-
ately after they are made.

Freeborn was asked by plaintifts” counsel why he did not tell
the man that was in the trench to get out of the trench until it
could be shored. Freeborn's response was, “That man’s boss was
standing right there with me. It is not for me to tell him what to
do.” Thus, Freeborn stated that he chose not to enforce the
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specifications regarding shoring in trenching operations, be
cause that portion regarding safety involved mctho(‘ls tl]é’c :L‘
tractor chose to use to do a particular job and, “1 (l()n.'t tell }(.”'
how to do his work.” Freebom admitted that \;'l1ex1 he was th ‘)‘"“
aﬂ‘d reviewed the excavation work, he kn(‘\\: it was not"ilS ‘}UC
pliance with OSHA standards regarding shoring Llie lid } “’”1"
anything because he felt it was the contr d ot his. 11

‘ actor’s duty, not his. |
o vecause he ¢ y, not his. He
d not consider telling the worker to leave the trench becaus
he never oo

tells any of the workers anythi e he

instructed by his employer, Van l):)(:(,(lll” ili;i:tt]')\l:]g' e
was only to inspect the work as to the (; o
in regard to the OSHA regulations reg
tified as follows: '

an inspector, he
nd product. Specifically
arding trenching he tes-

“
Q. And you observed the contractor not following the
Balagna's death, June 28, 1978, didn’t vou? e
“A. Yes, sir. o
“Q. And you took no steps to muke sure |
complianee with e i v().“. Sir?‘ ¢ sure he was told thut they were not in
“A. Yes, sir. —

Q. You just stood there and let them be in
safety regarding trenching compliance, is th
. + )

A. That's correct, sir.
“Q. Why?
«
A. Bec;lusc}l am following the orders that I was give
concerned with hov 2 ¢ ac id hi ‘ '
oy e i ,i,:,v th'c (Of\h‘.l((()r did his work,
. N S e 1
e an s gineer since 54, would you consider trench excavation ultrahaz-
s or inherently dangerous activity for workmen involved? ‘

m the day of Dennis

a noncompliance state regarding
at correct?

n that we were not to be

A. Possibly it could be.

“

Q. Why?
“g. {}hcl‘rc s always a chance it can cave in.

- Unless adequate preventio imi
: : ns to elimina
correct? me

“A. Yes, sir.”

at are complied with, is that

The substance of Freeborn's deposition testimony was that, if }
had told the employee to get out of the trench, he ‘would’h o
.beer.l overextending his power as the inspectin  engi the
e g engineer at the
Tbere is also in the record the deposition of E
engineer for the city of Topek
neering dep

arl Honigs, city
a. Honigs manages the city engi-
i artment and is responsible for site inspection re-
g.a.rdm.g df?sxgn and plans for c¢ity construction projects. He tes-
tified in his deposition that he was familiar with the (izilxgex‘s to
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workmen in a trench il it is not properly shored. Tt was his
opinion that, if shoring is called for in the specifications of the
contract and shoring was not done, then the engineer may
specifically address himself to the shoring because that is in-
volved in work under the contract. 1t was his opinion that an
inspecting engineer at the jobsite would have the power to
suspend the work under a contract, if no shoring was in place ina
trench being excavated where shoring was required by the
contract. Honigs testified that, if he was at the scene and saw a
man on more than one occasion walk into a trench where the
shoring was lying at the top of the trench and where he knew
there was a code violation, from his 0wn personal experience he
would have said something to the job supervisor. He would have
asked the job supervisor what his intention was and whether he
was aware of the conditions of the trench that then existed with a
man in the trench.

We have concluded from the deposition testimony set forth
above that a legitimate issue of fact was present in the case
whether Freeborn, as the inspecting engineer, acted reasonably
under the circumstances to prevent injury to Balagna as an
employee of the contractor. We, therefoie, hold under the prin-
ciples of law stated above and the facts developed on discovery,
that the district court was in error in sustaining the motion for
summary judgment filed on behalf of Van Doren and its em-
ployee, Dallas W. Freebor.

LIABILITY OF THE LANDOWNER

The plaintiffs maintain that the trial court erred in entering
summary judgment in favor of defendants, Shawnee County and
Shawnee County Main and Lateral Sewer District No. 33.
Shawnee County is the landowner which contracted with M. W,
Watson, Inc., the contractor, to build the sewer project. The basic
issue presented is whether Shawnee County, as owner, is liable
for the negligence of M. W. Watson, Inc., the independent
contractor. The well-established general rule in this state is that
when a person lets out work to another, the contractee reserving
no control over the work or workmen, the relation of contractor
and contractee exists, and not that of master and servant, and the
contractee is not liable for the negligence or improper execution
of the work by the contractor. Laffery v. Gypsum Co., 83 Kan.
349, 111 Pac. 498 (1910); Reilly v. Highman, 185 Kan. 537, 345




1080 SUPREME COURT OF KANSAS
‘l;tT;:;,:nu v Shawnee County

P.2d 652 (1959); Phillips Pipe Line Co. v, Kansas Cold St e
Inc., 192 Kan. 480, 187, 389 P.2d 766 (1964). The K.“WN(":(“.:‘"
l:ecogn‘ize that there are many exceptions and lilnit‘lt‘i();l‘\\" tcl‘:l(.‘?
foregoing rule, one of which is that an owner or c"()ntr'; 'tO* ‘9
responsil)le tor injuries to a third party caused by work c(lL L'ellh
;1}? mdependent contractor, where the contract directly re(:::lré};
fuﬁ;)((ﬁ:r;mncc of work intrinsically dangerous, however skill-
The ‘x‘)laintif'f.s‘ rely primarily on this exception wlﬁch is k
as H}e inherently dangerous activity™ doctrine. The doct ."‘)W.'?
set forth in the Restatement (Second} of Torts § 427 (1965 in the
following language: ; ) in the
:§O427. Negligence as to Danger Inherent in the Work
dang:ret;v(l::})]sgl‘)‘g;]),:/jhatrlllindepe;n(’ienf contractor to do work involving a special
o moma o which me:’;:)i:;]) T]r‘kfmws or has reason to know to be inherent
whon ormal to the worl + ar whid ¢ w!xtefn'plates or has reason to contemplate
& the contract, is subject to liability for physical hurm:caused to such

others by the contractor’s faj
ailure E rasonable i i
danger e to take reasonable precautions against such

The repo.rter's note under § 427 in the Appendix to the original
volume lists a number of situations in which the doctrin g:a
been beld applicable. Among those listed are includeg t}?z
.followxng: Qrop dusting and spraying insecticides; work involv-
;Zﬁ ejszvat;gndixl or l]]fa:i the highway, where the e’xcavation was
uarded; work done above the high 5 ¢
w.here sox.nething fell; work contemp]ating o\r)i;{n:)crti(::ldz}v‘::lk’
.hlghw?y; installing safety doors on an elevator while it is in (?
fnstallu}g defective joists on a steel building frame; ttlr;)in s
into mains before they were cemented; use of an acét lene % gz‘ils
nl::ar. mﬂam.mable materials in repairing a building; )r,epairigg';
\s}v ayshgilt, wnthffno arrangex?]ent for removal of loose,iron, which
va (;\\:n o ‘; .re‘d hot' nve'ts dropped into work being done
whjocv]:'h ]adnyhcases are cited involving work of this type, some of
o “abi(l)it tt atlthe work was inherently dangerous with result-
i liab inﬁ/ 0 hle (Liontractee and other cases holding that work
N erently dangerous, and, hence, the contractee was not
. Th‘e basic issue which faces us is whether the trenching work
m .th.xs case fzflls within the ambit of the il}herexltly }dani;,erou?
ii.ctl(;nty d(.)ctrme SO as to create liability on the part of thé
andowner-contractee, Shawnee County, for the negligence of
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the contractor, M. W, Watson, Inc., in performance of the con-
tract. In Reilly ¢. Highman, 185 Kan. at 341, the court states that
on the question of what tvpe of work is or is not considered to be
inherently or intrinsically dangerous, courts have found no rule
of universal application by which they may abstractly draw a line
of classification in every case. In this regard, the court stated:
“Generally speaking, the proper test is whether danger ‘inheres” in performance
of the work, and important factors to be understood and considered are the
contemplated conditions under which the work is to be done and the known
circumstances attending it. It is not enough that it may possibly produce injury,
Stated another way, intrinsic danger in an undertaking is one which inheres in
the performance of the contract and results directly from the work to be done—
not from the collateral negligence of the contractor. (27 Am. Jur,, Independent
Contractors, § 39, p. 518; 57 C.}.S., Master and Servant, § 590, b. (1), p. 361, and
the annotation at 23 A.L.R. 1084, 1095.)”

The same test is recognized in Phillips Pipe Line Co. v. Kansas
Cold Storage, Inc., 192 Kan. at 488.

The plaintiffs in this case argue that trenching operations are
inherently dangerous or, at the very least, a jury question re-
mains as to whether such operations are inherently dangerous.
We have no cases in Kansas on this point involving excavation or
trenching operations. The cases in other jurisdictions are in
conflict. In Cummings, Admx. v. Hoosier Marine et al., 173 Ind.
App. 372, 363 N.E.2d 1266 (1977), the court held that trenching,
when properly shored, is not inherently dangerous and that the
failure to provide shoring was solely the responsibility of the
subcontractor. In that case, the construction contract included
specifications that shoring and bracing would be required for
digging trenches. It was held that the developer, as property
owner, was justified in presuming that such specifications would
be followed and, there being no evidence that the owner had
knowledge of the failure of the contractor to provide shoring, the
landowner was not liable. In Smith v. Inter-Cty. Telephone Co.,
559 S.w.2d 518 (Mo. 1977), the Missouri Supreme Court in a

. similar case reached the opposite conclusion, holding that the
issue of whether trenching was an inherently dangerous activity
was a fact question to be presented to the jury and that the jury
could properly find that the landowner should have ensured that
the trenches were shored during excavation operations.

There also are a number of other jurisdictions which have
ruled as a matter of law that trenching is not inherently danger-

A
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where the work is to be performed near public streets or high-
ways. In considering the peculiar risk doctrine in this case, the
trial court held that it was not applicable in view of the fact that
there was no showing that any of the employees of Shawnee
County had any intimate or detailed knowledge of the work
being performed. The record clearly establishes that there was
no employee of Shawnee County present during the trenching
operations or any evidence to show that Shawnee County or its
engineers had reason to anticipate that the independent con-
tractor, M. W. Watson, Inc., did not intend to follow the safety
requirements in performing the work. We agree with the trial
court that the peculiar risk doctrine contained in § 416 of the
Restatement should not be applied in this case..

The plaintiffs further maintain that Shawnee County should be
held liable on the basis of liability imposed upon a possessor of
Jand for injuries to an invitee resulting from hidden dangers on
the premises. Plaintiffs cite the traditional common-law rule that
an owner or possessor of land who invites a person to enter upon
the land owes a duty to that person to have his premises in a
reasonably safe condition for use in a manner consistent with the
purpose of the invitation. Under the rule, a possessor of land may
be held liable to such invitee for an unsafe condition of land if
the condition is known to the possessor and not to the invitee.
The duty to keep premises safe for invitees has generally been
applied only to defects or conditions which are in the nature of
hidden dangers which an invitee does not know or could not
discover in the exercise of ordinary care. There is no liability for
a danger which is as obvious and well known to the person
injured as it is to the owner.

In the present case, the premises were in a reasonably safe
condition at the time the contractor took possession, since no
trenching existed at the time the premises were turned over to
the contractor. The trenching without shoring or bracing was a
condition created by the contractor. Under the circumstances,
the trial court correctly rejected the contention of the plaintiffs
that Shawnee County could be held liable on the theory that a
possessor of land is liable to an invitee for a hidden danger.

Finally, the plaintiffs contend that the trial court erred in
holding that Shawnee County could not be held liable for failure
to carry out its supervisory duties over the project. We find no
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worked during a normal life expectancy. We reject the conten-
tions of plaintiffs and hold that the trial court properly dismissed
plaintiffs” common-law action against M. W. Watson, Inc. Since
the enactment of the workers’ compensation act, it has been held
to be the exclusive remedy against the employer provided to the
injured employee or his dependents. The employee or his de-
pendents recover benefits under the act regardless of proof of
negligence on the part of the emplover. An argument similar to
that presented in this case was made and rejected in Fritzson v.
City of Manhattan, 215 Kan. 810, 528 P.2d 1193 (1974). We hold
that the trial court properly dismissed the plaintiffs”.claim against
M. W. Watson, Inc., and its judgment on that issue should be

affirmed.

For the reasons set forth above, the case is affirmed in part and
reversed in part. The case is remanded to the trial court for
further proceedings involving plaintiffs and defendants, Van
Doren-Hazard-Stallings and Dallas W. Freeborn.

SCHROEDER, C.J., dissenting: The substance of the court’s de-
cision is to circumvent the limited recovery permitted by the
Workmen’s Compensation Act and make new law. Here the
contractor responsible for compliance with safety standards in
fulfilling his contract owed a duty to his employees to shore
trenches made on the job site. The resultant liability of the
contractor who was covered by the Workmen’s Compensation

_ Act for the death of the contractor’s workman is borne by the
contractor’'s workmen’s compensation insurance carrier.

To reverse in this case the court relies on Syllabus 14 in
Hanna v. Huer, Johns, Neel, Rivers & Webb, 233 Kan. 206, 662
P.2d 243 (1983). '

This is pure dictum in Hanna and is taken from the portion of
the opinion which reads:

“The general rule as to an architect’s responsibility for negligence has been

stated as follows:

“‘An architect may be held liable for negligence in failing to exercise the
ordinary skill of his profession, which results in the erection of an unsafe
structure whereby any one lawfully on the premises is injured. An architect’s
liability for negligence resulting in personal injury or death may be based upon
activities or upon defects in the plans. The liability of the

his supervisory
r, is not limited to the owner who employed him; the moder

architect, moreove
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“The contractual duty of the Engineers iu the instant case was merely to
provide inspectors when work was in progress to review construction operations
for compliance with the plans and specifications. The Engineers had no authority
to stop work. Furthermore, their only responsibility was to fnspect and not to
supertise the progress of the work, They had no contractual duty or authority to

control the method and manner of the Contractor’s work. The Engincer was

authorized to review construction operations-for design compliance and to report
any deviations to Shawnee County. No other authority was given by the contract

documents.”

The contention that the architect assumed expanded duty for
jobsite safety by assuming responsibility for day-to-day methods
of doing the work is also premised upon the interpretation of
“specifications” as including OSHA safety regulations for shor-
ing trenches, and the fact that twice the architect required the
contractor to do extra work to bring the project in compliance
with the plans and specifications. In response to this argument
the trial court properly held:

“Plaintiffs strenuously argue that because the Engineers required the Con-

" tractor to replace certain reinforcing steel and to redo some compaction work, the

Engineers had control over the day-to-day manner and method of actually doing
the work. Since the Engineers’ role at the construction site as defined by the
contract documents was only to ensure design conformity and not to supertise
the work, such conduct as requiring reinforcing steel to be replaced or redoing
compaction work in order to comply with plans and specifications, is not the
exercise of sufficient control to justify requiring Engineers to adhere toa higher
standard of care than contracted for and holding such defendants liable for the
accident incolving plaintiffs’ decedent.” (Emphasis added.)

The court further stated:

“The fact that Engineers required the Contractor to replace certain reinforcing
steel and to redo some compaction work does not constitute a voluntary assump-
tion of a duty to plaintiffs’ decedent and is not the exercise of sufficient control in
view of the contract provisions in question as to impose liability.”

Here the facts disclose that both the representative of the
architect, Dallas Freeborn, and the superintendent of the con-
tractor in charge of the work, Mr. Dinkel, were standing together
on the side of the trench when the deceased workman was seen
in the unshored trench. The supérintendent had the same
knowledge of the OSHA standards that were made a part of the
contractor’s obligation as the architect. In fact, the superintend-
ent had materials for shoring on the side of the trench that was
still under construction. The backhoe was. in operation on the
trench, and it was only five feet deep and ten feet in length at the
time of the accident. Who was the architect to notity of the
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contractor’s failure to carry out the required safety practices in
trenching operations on the jobsite? The contractor? The con-
tractor’s superintendent was present on the jobsite and already

had such knowledge. The law does not require the doing of a-

futile act. To whom was the duty of the architect, it any, owed?
The workman in the trench? The architect had no authority to
give the workman orders. Only the contractor's superintendent
on the jobsite had this authority. The court in its opinion is vague
as to the duty of the architect to act, particularly what duty the
architect owed to the workman in the trench,

The majority says:
“We have considered the record in this case and concluded that there is evidence
to show that the Engineers, Van Doren, through their employvee, Freeborn, had
actual knowledge of the safety standards requiring shoring in trenching opera-
tions and, furthermore, had actual knowledge that the prescribed salety precau-
tions were not being followed by the contractor at the time the tragic accident
occurred, In our judgment, this created a duty in the Engineers to take some
reasonable action to prevent injury to the contractor’s emplovee, Dennis Ba-
lagna. Whether or not the Engineers acted reasonably under all the circum-
stances was a factual issue which should have been submitted to the jury in this
case.” (Emphasis added.)

The court says nothing about comparative negligence. This
case tried to a jury on comparative negligence principles will be
strange, indeed, because the trial court is given no guidance as to
how the jury should be instructed, and the jury will be required
to decide the comparative negligence of the parties where only
one of the parties had the contractual obligation to comply with
safety standards.

The architect’s duty to see that plans and specifications were
followed merely entailed a duty to see that the sewer project
when constructed met the plans and specifications for which the
owner agreed to pay. The intervention of the architect on the two
occasions where changes were made by the contractor falls
under the architect’s duty to see that the integrity of the work
meets the plans and specifications.

The decision in this case could conceivably add 10% to the
cost of construction projects in Kansas where architects are
employed. Our legislature has provided that damages resulting
from industrial injury or death to workers should be borne by
those industries included under the Workmen's Compensation
Act. While the Act imposes an obligation on industry, it also
imposes a lid on the amount that can be recovered to compensate

D : )84
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Thi S ill clearly impose addi-
for those injuries or deaths. This case will d(‘n{y 1tmp( ‘
finan ‘ ' onstruction industry.
tional financial burdens on the construction m(‘ | ,t -
it i : +triad ¢
1t is respectfully submitted the judgment ot the

should be affirmed.

. . . , ion.
McFARLAND, ]., joins the foregoing dissenting opinio
i / s Je






