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MINUTES OF THE _House  COMMITTEE ON _Labor and Industry

The meeting was called to order by _Representative Douville at
Chairperson

_9:00 am%# on March 1 1985in room _526=S _ of the Capitol.

All members were present except: Representative Friedeman, excused

Committee staff present:

All present except Beth James, secretary
Thelma Canaday substituting as secretary

Conferees appearing before the committee:

Terry Stevens, Topeka Fraternal Order of Police

Chairman Douville called the meeting to order. He asked Rep. Snowbarger
to speak to his proposed amendment to H.B. 2084 per the handout each member

had. Rep. Patrick then suggested incorporating these additional words into
the amendment ...."or any employee of the construction design professional
who is assisting or representing the construction design professional in the
performance of professional services on the site of the construction project'.

Rep. Snowbarger's amendment was then voted on and passed. A motion was made
by R. D. Miller and seconded by Dorothy Nichols that H.B. 2084 be passed out
of committee. After further discussion a vote was taken and the motion
carried.

Chairman Douville called for H.B. 2238 to be heard. Terry Stevens spoke
for the bill saying it was needed to establish a uniform system throughout
the state in the protection of law enforcement officers rights when it
pertains to non-criminal prosecution. (See attachment #1). A lengthy
gquestion and answer period followed and Chairman Douville concluded the
meeting by announcing further testimony on H.B. 2238 would be heard at
next Tuesday's meeting.

The meeting was adjourned at 9:55.

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of
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KANSAS SOCIETY OF LAND SURVEYORS

Affiliated With the American Congress on Surveying and Mapping

February 20, 1985

Honorable Arthur Douville, Chairperson
Labor and Industry Committee

State House

Topeka, KS 66612

Dear Sir:

As President of the Kansas Society of Land Surveyors, I am encouraging
you to support the passage of House Bill 2084, an act concerning Work-
man's Compensation.

I feel that without the enactment of House Bill 2084, the professional
construction groups in the areas of surveying, engineering and architec-
ture have very little protection from what seems to me to be a tremendous
financial liability. I feel that when construction design professionals
are liable to "any third party for any injury or death of an employee
which is caused under circumstances creating a legal 1iability against a
third party, and for which Workman's Compensation is payable to such em-
ployer", that said design professional liability is excessive.

I would urge you to support House Bill 2084, and vote for its passage!
Sincerely yours,
Kansas Society of Land Surveyors

f .y

Galen S 'Lay'(j,;’)?resident

cc: Mick Qufnn
Gene Sickmon

GSL:vb



T0: Chatrman Douville and Members,
House Labor and Industry Committee

FROM: E. Edward Johnson, City Attorney, Topeka
RE: Suggested Modification of Amendment to HB 2084

DATE: February 22, 1985

It is respectfully suggested that the proposed amendment to
HB 2084 (on page 2) be modified as follows:

Line 0071-delete the words, “is retained to" after the word
"who" and change the word “perform” to “performs".

Line 0073-delete the words "of a construction design professicnal¥.

This moiification would provide for an inclusion of city or
municipally-employed engineers within the scope of the amendment.

(7/> B T v e \‘.‘j' ZZ’P P e
E. Edward Johnson
City Attorney

EEJ:rps



MEMBER ORGANIZATIONS

American Institute
of Architects
Kansas City Chapter

American Planning
Association
Missouri Chapter

American Public Works
Association

Kansas City
Metropolitan Chapter

American Nuclear
Society
Mo-Kan Section

American Society
of Civil Engineers
Kansas City Section

American Society

of Heating. Refrigerating
and Air Conditioning
Engineers

Kansas City Chapter

American Society
of Landscape Architects
Prairie Gateway Chapter

American Society of
Mechanical Engineers
Kansas City Chapter

Construction
Specifications Institute
Kansas City Chapter

Institute of Electrical
and Electronics Engineers, Inc.
Kansas City Section

Kansas Engineering
Society
Eastern Chapter

Missouri Association
of Landscape Architects

Missouri Society of
Professional Engineers
Western Chapter

Society of Fire
Protection Engineers
Mo-Kan Chapter

Society of Women
Engineers
Kansas City Section

Representing over
6.000 Members

Heart of America
Architects & Engineers
Legislative Council

Chairman — Larry Drbal P. O. Box 8405 Kansas City, Missouri 64114 913/967-2198

February 21, 1985

The Honorable Arthur Douville

Chairperson, Labor and
Industry Committee

State Capitol Building

Room 115 S

Topeka, Kansas 66212

Dear Mr. Douville:

The Heart of America Architects and Engineers Legislative
Council supports legislation such as B.B. 2084 which protects
construction design professionals against claims of liability
for injuries compensable by workers' compensation. HAALEC
further recognizes and supports the exclusion (within an act)

of any negligent preparation of design, plans, or specifications.

Sincerely,

Larry Drbal, P.E.
Chairman, HAAELC

es

cc: Walt Bury
Herman Dillon
Mike Hayden
Dorothy Nichols
Kerry Patrick
Burr Sifers
Vincent Snowbarger



February 19,1985

Representative Arthur Douville
Room 115-5
State Capitol, Topeka, KS. 66612

Re: HB-2084 Workers Compensation Act
Dear Rep. Douville,

It has been brought to my attention that the above bill is scheduled to be
presented before committee hearing. | hope it will be brought before both
houses for ratification.

The State of Kansas Workers Compensation Act as it exists is unfairly written.
The design professionals (Engineers and Architects) are a part of the overall
team involved in the evolution of a project. The laws as they are written,
protect the owner and contractors but excluded the design professionals and
their employees in the event of a lawsuit by an injured party or surviving
relative.

The existing law assumes the design professional has the responsibility and
authority to provide for workers safety. This by contract is not the case.
Kansas remains as one of the two states in this country which maintains this
inequitable law.

The 1imits of this inequity were inforced when in 1984 the courts ruled against
a Topeka Architectural /Engineering firm because they had an employee on site
when a fatal accident occurred. Damages were awarded the widow of the
accident victim even though the contract documents clearly stated that the
contractor had responsibility for safety.

As an Architect | respectfully request your attention in correcting this unjust
law.

Ronla

ward Simpson,AlA



STATE OF KANSAS

DEPARTMENT OF ADMINISTRATION

Division of Architectural Services

JOHN CARLIN, 625 Polk

Govermnor Topeka, Kansas 66603
JOHN B. HIPP, (913) 233-9367
Director

February 21, 1985

The Honorable Arthur Douville

Chairman, House Labor & Industry Committee
Room 115-S, Statehouse

Topeka, Kansas

RE: House Bill 2084: Hearing 2-22-85
Dear Chairman Douville:

Thank you for taking the time today to let me share my views in
support of House Bill 2084, As I told you, I am unable to appear
before your committee, but I support the bill and urge 1its
favorable report.

As the state agency responsible for contracting for professional
architect and engineer services for the design and contract
administration of approximately $25,000,000 of annual capital
improvement projects, we feel the bill affords a positive
response to a genuine concern. Our contract conditions establish
contractual relationships between contractor, agency and design
professionals and those conditions would be compatible with the
proposed bill.

It would be appropriate that the language of the bill include
state-employed professional architects and engineers to supple-
ment the existing Tort Claims Act.

]

Thank you for your consideratilon.
Sincerely,

Yo . Hhpp——

JOHN B. HIPP, AIA -
Director

JBH: gk



charles anthony chapmaon il architects, aid

4330 west 7O1h street
orare vilage, kansas 66208

telephone Q3= 677-58/0

February 22, 1985

The Honorable Arthur Douville, Chairperson
Labor, Industry and Small Business Committee
House of Representatives

Room 115~8

State Capitel

Topeka, KS 66612

Dear Representative Douville:

I am writing to thank you for the concern that you have shown for the design
professions by introducing House Bill 2084, modifying existing workers'
compensation laws.

"1 have written a letter to each member of the Labor, Industry and Small
Business Committee expressing my view about the impact of your bill. T am
enclosing a copy of that letter for your information.

Again, thank you for your support.
Sincerely,

(;6\ﬁ}§;2/ 6z\.<;¢uz6nmzweuggiiiv
Charles Anthony Chapman III, ATA

CAC/jep/REC002

Enclosure

architecture, inferior design, passive and octive solar design



KANSAS DEPARTMENT or TRANSPORTATION

STATE OFFICE BUILDING—TOPEKA, KANSAS 66612

JOHN B. KEMP, Secretary of Transportation JOHN CARLIN, Governor

MEMORANDUM TO: HOUSE LABOR AND INDUSTRY COMMITTEE

FROM: MIKE LACKEY
DIRECTOR OF OPERATIONS, KDOT
REGARDING: HOUSE BILL 2084

DATE: FEBRUARY 22, 1985

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS MIKE LACKEY, I AM
THE DIRECTOR OF OPERATIONS FOR THE KANSAS DEPARTMENT OF TRANSPORTATION.

THE BILL BEFORE YOU THIS MORNING SEEKS TO ESTABLISH A LIABILITY LIMIT
FOR PROFESSIONAL CONSTRUCTION DESIGN AND INSPECTION PERSONNEL ON CONSTRUCTiON
SITE ACCIDENTS. THE BILL DOES NOT PROVIDE IMMUNITY FROM NEGLIGENCE.

- THE BILL WOULD APPEAR TO INCLUDE GOVERNMENT PERSONNEL UNDER THE DEFI-

NITION ON PAGE FIVE dF THE BILL IN PARAGRAPH (K). HOWEVER, PARAGRAPH (F)
ON PAGE TWO OF THE BILL, SPEAKS ONLY OF THOSE CONSTRUCTION DESIGN PROFES-
SIONALS “"RETAINED" TO PERFORM PROFESSIONAL SERVICES. IF THE COMMITTEE'S
DESIRE IS TO COVER ALL SUCH PROFESSIONALS BY THESE PROVISIONS, THE COMMITTEE
MAY WISH TO AMEND LINE 71 TO READ "...CONSTRUCTION DESIGN PROFESSIONAL WHO
IS RETAINED OR EMPLOYED..." SUCH PROVISIONS WOULD COVER NOT ONLY PRIVATE
CONSULTANTS BUT GOVERNMENT EMPLOYEES AS WELL.

I AM AVAILABLE FOR QUESTIONS.



WOLFENBARGER AND McCULLEY e ARCHITECTS, PA.

800 POYNTZ AVENUE BOX830 MANHATTAN,KANSAS 66502 913 537-0438

February 13, 1985

The Homorable Arthur Douville, Chairman

House of Representatives, Labor, Industry & Small Business
Room 115-S, State Capitol

Topeka, KS 66612

Re: House Bill No. 2084
Dear Mr., Douville:

Please accept congratulations for your authorship and introduction of the
referenced bill, As you are no doubt aware, it is considered by Design
Professionals throughout the State of Kansas as a very important piece of
legislation.

Traditionally, the Contract Documents for comstruction projects have
imposed respomnsibility for project site safety on the Contractor. Contrac-—
tors have accepted that responsibility and have provided evidence to the
Owner of insurance coverage as required by Contract Documents prior to the
commencement of any work at the project site.

Design professionals traditionally have no contractual relationship with
the Contractor, his work force, his subcontractors or their work forces.
Consequently, in a legal and common sense, they have no responsibility
for project site safety. Recent court decisions in Kansas seem to have
overturned tradition in spite of Contract Document wording, which is
generally very clear on that subject.

This piece of legislation hopefully will make straight this recent, erroneous
judicial detour. I wholeheartedly support passage of House Bill No. 2084;
please convey these sentiments to the other members of your committee.

Through copy of this letter, we are advising our own District Representa-
tives of our sentiments, and requesting that they give this legislation
their strong support.

Sincerely,

O fote & Dye g’i,?

Charles F. McCarthy, LA/CC
Registration No. 25

CFM:js

Copy: Representative Joe Knopp
Representative Ivan Sand

FLOYD O. WOLFENBARGER, FAIA (1979) ROBERT M. McCULLEY, AIA  CHARLES F. McCARTHY, LA, CCS
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1983 CuMULATIVE SUPPLEMENT

The 1983 amendment, effective July 1, 1983,
deleted the subsection (b) which had been added
by the 1982 amendment and redesignated the
succeeding subsections.

Effect of amendments.

sdded a subsection (b), relating to persons in
eaters for women located iu Baltimore City,
snd redesignated the succeeding subsections.

Convicr Roap Force

§ 715. Per diem payments for State convicts; disposition.

The county roads board using State convicts as provided in § 713 of this
article is hereby authorized and directed to pay to the Division of Correction
the amount contractually agreed upon between the county roads board and the
Division of Correction per day for each and every day that each and every State
convict works upon the public roads or bridges as provided herein. The Division
of Correction shall hold these payments to the credit of each convict under
applicable law and regulations. (An. Code, 1951, § 803; 1939, § 802; 1924,
§ 715; 1916, ch. 211, § 4; 1983, ch. 148))

Effect of amendment. — The 1983 amend-
ment, effective July 1, 1983, rewrote the sec-

tion.

CovmuniTy Service Procrams

§ 726A. Community service programs.

tioner: A Primer for the Practitioner,” see 11 U.

University of Baltimore Law Review. —
Balt. L. Rev. 272 (1982).

For comment, “Rights of the Maryland Proba-

Law-EnrorcemeNnT OFFIcERS’ BiLL oF RiguTs

§ 727. Definitions.

(¢) “Law-enforcement officer” does not include an officer serving in a proba-
tionary status except when allegations of brutality in the execution of his or
her duties are made involving an officer who is in a probationary status. The
provisions of this subtitle do not apply to persons serving at the pleasure of the
Police Commissioner of Baltimore City or the appointing authority of a charter
county or to a police chief of any incorporated city or town. The term “proba-
tionary status” includes only an officer who is in that status upon initial entry
into the Department.

(1982, ch. 204.)

Effect of amendment. Quoted in Mayor of Westernport v.

The 1982 amendment, effective July 1, 1982,
added “or to a police chief of any incorporated
city or town” at the end of the second sentence
in subsection (c).

As the other subsections were not affected by
the amendment, they are not set forth above.

Duckworth, 49 Md. App. 236, 431 A.2d 709
(1981). o

Cited in Soper v. Montgomery County. 294
Md. 331, 449 A.2d 1158 (1982); Montgomery
County Dep't of Police v. Lumpkin, 51 Md. App.
557, 444 A 2d 469 (1982).

159
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Art. 27, § 728

ANNoTaTED CopE OF MaRYLAND

§ 728. Right to engage in political activity; investigation or
interrogation of officer; officer’s right to sue;
adverse material in officer’s file.

(b) Procedure to be followed at interrogation or investigation; record: rep-

resentatn by counsel; statute or regulation abridging right to sue; insertion
of adverse material into officer’s file; chief under investigation; polygraph
examination. — Whenever a law-enforcement officer is under investigation or
subjected to interrogation by a law-enforcement agency, for any reason which
could lead to disciplinary action, demotion or dismissal, the investigation or
interrogation shall be conducted under the following conditions:

(5) The law-enforcement officer under investigation shall be informed in
writing of the nature of the investigation prior to any interrogation. Upon
completion of the investigation, the law-enforcement officer shall be notified of
the name of any witness and all charges and specifications against the officer

not less than ten days prior to any he

aring.

(10) At the request of any law-enforcement officer under interrogation, the
officer shall have the right to be represented by counsel or any other responsi-
ble representative of his choice who shall be present and available for con-
sultation at all times during the interrogation, unless waived by the
law-enforcement officer. The interrogation shall be suspended for a period of
time not to exceed ten days until representation is obtained. However, the chief
may, for good cause shown, within that ten day period, extend that period of

time.
(1983, chs. 489, 660.)

Effect of amendments.

Chapter 489, Acts 1983, effective July 1,
1983, inserted “and all charges and specifica-
tions against the officer” in the second sentence
in paragraph (5) of subsection (b).

Chapter 660, Acts 1983, effective J uly 1,
1883, substituted "the officer” for “he” near the
beginning of the first sentence in paragraph
(10} in subsection (b) and inserted “and avail-
able for consultation” in that sentence.

As the remainder of the section was not
affected by the amendments, it is not set forth
above.

Purpose of subtitle.

In accord with original. See Montgomery
County Dep'’t of Police v. Lumpkin, 51 Md. App.
557, 444 A.2d 469 (1982).

The purpose of this subtitle was to guarantee
to those law-enforcement officers embraced by
it procedural safeguards during investigation
and hearing of matters concerned with disci-
plinary action against the officer. Nichols v.
Baltimore Police Dep't, 53 Md. App. 623, 455
A.2d 446 (1983).

This subtitle provides protection during
inquiry.

In accord with original. See Mayor of West-

ernport v. Duckworth, 49 Md. App. 236, 431
A.2d 709 (1981).

160

Due process not offended so long as no
criminal charges emanate from interroga-
tion. — So long as no criminal charge emanates
from the interrogation, there is no violation of
the officer’s Fourteenth Amendment due pro-
cess right. Nichols v. Baltimore Police Dep't, 53
Md. App. 623, 455 A.2d 446 (1983).

Where threshold investigation or interro-
gation resulting in recommendation of
punitive action prerequisite to hearing. —
In the absence of the applicability of § 733 of
this article, there must be a threshold inves-
tigation or interrogation of a law-enforcement
officer which results in the recommendation of
some action such as demotion, dismissal, trans-
fer, loss of pay, or reassignment, which would
be considered a punitive measure, before the
officer is entitled to a hearing board as provided
in §§ 720 and 731 of this article. Montgomery
County Dep't of Police v. Lumpkin, 51 Md. App.
557, 444 A.2d 469 (1982).

Jencks principles applicable to hearing
board proceedings. — The underlying prin-
ciples of Jencks v. United States, 353 U.S. 657.
778.Ct. 1007, 1 L. Ed. 2d 1103 (1957), apply not
only to criminal cases, but to adversary pro-
ceedings of administrative agencies, including
Law-Enforcement Officers’ Bill of Rights
hearing boards. Chief, Montgomery County

% 1983 Cumt
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24 930 11981). _
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,K; .
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records, and documents, without
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documents sought is relevant. C
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be punished by the court as a cc
(1982, ch. 820, § 1.

Mtk

Effect of amendment. — The 1982 a
ment, effective Jan. 1, 1983, c'ielet:ac
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intent of this act that the Circuit Co
. Baltimore City is for all purposes to be
- as the circuit court for a county.
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1983 CUMULATIVE SUPPLEMENT

pep’t of Police v. Jacocks, 50 Md. App. 132, 436
1.2d 930 (1981).

Subtitle does not require or deny access
0 prehearing statements of witnesses. —
There i8 nothing in the Law-Enforcement Offi-
cers’ Bill of Rights either expressly requiring or
expressly denying access to siatements given to
the internal affairs office by persons who
Jtimately testify as witnesses. Chief,
\ontgomery County Dep't of Police v. Jacocks,
30 Md. App. 132, 436 A.2d 930 (1981).

Disclosure of prehearing statements
after witness has testified not precluded. —
Subsection (b) (12) of this section does not
preclude  the  disclosure of prehearing
statements taken by the internal affairs office
in connection with its investigation after the
witness has testified at the administrative
hearing. Chief, Montgomery County Dep't of
Police v. Jacocks, 50 Md. App. 132, 436 A2d4
930 (1981).

But disclosure limited to matters about
which witness testified. — Only those por-

Art. 27, § 730

tions of pretrial statements pertaining to
matters about which a prosecution witness
before a Law-Enforcement Officers’ 3ill of
Rights hearing board has testified are subject to
disclosure. Chief, Montgomery County Dep't of
Police v. Jacocks, 50 Md. App. 132, 436 A.2d
930 (1981).

Action held non-punitive and within
suthority of chief of police. — Where, before
any officer was affected, the police department
made a management decision to reduce the size
of a unit, the subsequent determination of the
specific officers involved in the reduction and
transfer was within the powers and authority
granted the chief of police under subsection (¢)
of this section, and was not a punitive action
entitling the complainants to a hearing under
this subtitle. Montgomery County Dep't of
Police v. Lumpkin, 51 Md. App. 557. 444 A.2d

469 (1982).

§ 730. Hearing before demotion, dismissal, transfer, etc.

(h) Summonses.

(2) In case of disobedience or refusal to obey
chief, or hearing board, may apply to the circuit co

summonsed party resides or conducts

attendance and testimony of the witness and the produ
records, and documents, without cost. Up
testimony of the witness, or the production of

documents sought is relevant or necessary,
or production of books, papers, records

failure to obey an order of the court may

requiring the attendance, testimony,
and documents without cost, and any

any of these summonses, the
urt of any county where the
for an order requiring the
ction of books, papers,
on a finding that the attendance and
the books, papers, records, and
the court may issue an order

business,

be punished by the court as a contempt thereof.

(1982, ch. 820, § 1)

Effect of amendment. — The 1982 amend-
ment, effective Jan. 1, 1983, deleted “the
Baltimore City Court or” preceding "the cir-
cuit” and "as the case may be” following
"county” in paragraph (2) of subsection (h).

As the remainder of the section was not
affected by the amendment, it is not set forth
above. '

Editor’s note. — Section 5, ch. 820, Acts
1982, provides that “the provisions of this act
are intended solely to correct references and
delete surplus language and provisions and
there is no intent to revise or otherwise affect
law that is the subject of other acts, whether
those acts were signed by the Governor prior to
or after the signing of this act.”

Section 6 of ch. 820 provides that “it is the
intent of this act that the Circuit Court for
Baltimore City is for all purposes to be treated
as the circuit court for a county.”

161

Law-enforcement officers entitled to
hearing before dismissal for disciplinary
reasons. — Read as a whole this saubtitle
manifests a legislative intent that every
law-enforcement officer covered by this subtitle
ie entitied to 2 hearing before dismissal for die-
ciplinary reasons. Mayor of
Duckworth, 49 Md. App. 236, 431
(1981). . .

This section should not be resd a5 e3ia
lishing exclusive sine qua no# copditions “to
right to hearing before di:iﬁiP#m sanciiont
are imposed. Mayor estera -
Duckworth, 49 Md. App. 236, 43524 10

(1981). .
Where threshold investigation of BT
gation resulting in T

punitive action pr'eret'lﬂ-‘f‘i"’-’,o of § Thi ot
In the absence of the applicabilit? NV
this article, there must be & threatioie %
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Art. 27, § 731

tigation or interrogation of a law-enforcement
officer which results in the recommendation of
some action such as demotion, dismissal, trans-
fer, loss of pay, or reassignment, which would
be considered a punitive measure, before the
officer is entitled to a hearing board as provided

7 in this section and § 731 of this article.

Montgomery County Dept of Police wv.
Lumpkin, 51 Md. App. 557, 444 A.2d 469
(1982).

Jencks principles applicable to hearing
board proceedings. — The underlying prin-
ciples of Jencks v. United States, 353 U.S. 657,
778.Ct. 1007, 1 L. Ed. 2d 1103 (1957), apply not
only to criminal cases, but to adversary pro-
ceedings of administrative agencies, including
Law-Enforcement Officers’ Bill of Rights
hearing boards. Chief, Montgomery County
Dep’t of Police v. Jacocks, 50 Md. App. 132, 436
A.2d 930 (1981).

Subtitle does not require or deny access
to prehearing statements of witnesses. —
There is nothing in the Law-Enforcement Offi-
cers’ Bill of Rights either expressly requiring or
expressly denying access to statements given to
the internal affairs office by persons who
ultircately testify as  witnesses. Chief,
Montgomery County Dep't of Police v. Jacocks,
50 Md. App. 132, 436 A.2d 930 (1981).

Disclosure of prehearing statements
after witness has testified not precluded. —
Section 728 (b) (12) of this article does not

AnNotaTeED CODE OF MARYLAND

preciude the disclosure of prehearin;
statements taken by the internal affairs offic,
in connection wiilli its investigation after th,
witness has testified at the administrati.

hearing. Chief, Montgomery County Dep't .

Police v. Jacocks, 50 Md. App. 132, 435 A.24
930 (1981).

But disclosure limited to matters aboyg
which witness testified. — Only those por-
tions of pretrial statements pertaining i
matters about which a prosecution witness
before a Law-Enforcement Officers’ Bill of
Rights hearing board has testified are subject 1,
disclesure. Chief, Montgomery County Dep't of
Police v. Jacocks, 50 Md. App. 132, 436 A.24
930 (1981).

Action held non-punitive and within
authority of chief of police. — Where, before
any officer was affected, the police department
made a management decision to reduce the size
of 2 unit, the subsequent determination of the
specific officers involved in the reduction and
transfer was within the powers and authority
granted the chief of police under § 728 (¢! of
this article, and was not a punitive action
entitling the complainants to a hearing under
this subtitle. Montgomery County Dept of
Police v. Lumpkin, 51 Md. App. 557, 444 A.2d
469 (1982).

§ 731. Decision or order; findings of fact; recommendations
for action; procedure foilowing finding of guilt;
punishment; final order or decision.

Purpose of subtitle.

In accord with original. See Montgomery
County Dep't of Police v. Lumpkin, 51 Md. App.
557, 444 A.2d 469 (1982).

Where threshold investigation or interro-
gation resulting in recommendation of
punitive action prerequisite to hearing. —
In the absence of the applicability of § 733 of
this article, there must be a threshold inves-
tigation or interrogation of a law-enforcement

§ 732. Appeals.

officer which results in the recommendation of
some action such as demotion, dismissal, trans-
fer, loss of pay, or reassignment, which would
be considered a punitive measure, before the
officer is entitled to a hearing board as provided
in § 730 of this article and this section.
Montgomery County Dep't of Police +.
Lumpkin, 51 Md. App. 557, 444 A.2d 469
(1982).

Appeal from decisions rendered in accordance with § 731 shall be taken to
the circuit court for the county pursuant to Maryland Rule B2. Any party
aggrieved by a decision of a court under this subtitle may appeal to the Court
of Special Appeals. (1974, ch. 722; 1977, ch. 366; 1982, ch. 820, § 1)

Effect of amendment. — The 1982 amend-
ment, effective Jan. 1, 1983, substituted “for
the county” for “of the counties or the Baltimore

City Court” in the first sentence.
-Editor’'s note. — Section 5, ch. 820, ActS
1982, provides that “the pravisions of this act

162 ,
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i%a intended solely to correct references ang
Falete surplus language and provisions ?n
S¥ere is No intent to revise or otherwise aifec!
J%ie that is the subject of other acts, whgthez
fs acts were signed by the Governor prior 10
2 after the signing of this act.”

o

&
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g; 733. Retaliation for exerc:

o )
%;Where threshold investigation or u‘xterrc
ségﬁon resulting in recqmmendat{on C
i opitive action prerequisite to hearing. -
&% the absence of the applicability of this ser
:{%_on. there must be a threshold mvestxgat’xgx [
imerrogation of a law-enforcement 0OfliCe

Zshich results in the recommendation of son

*s 734. Application to court

zg ‘Any law-enforcement officer whol
ma} apply at any time Pric?r to the‘
Eﬁearing board, either mdlwd\.lall}{
%émployee organization, to'the circul
“employed for any order directing ]
“why the right should not be afford:

820, § 1.)

‘«: Effect of amendment. — The 1982 ame

ment, effective Jan. 1, 19831 de{eted or

Raltimore City Court” preceding where” 1

’ i { the section.

m%:tfil’z 0x:\ote. — Section 5 ch. 820,..4

* 1982, provides that “the provisions of thlS'
ere intended solely to correct references :
delete surplus language and provisions
there is no intent to revise or otherwise af
lsw that is the subject of cther acts, whet
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§ m34A. Summary punish:

" Clear legislative intent of this sectio
that (1) even summary pumghment ma;
Imposed only if the “officer waives the.hea‘
provided” in § 730 of this article; {2) ev gnf(
:@n emergency suspension the sv.}spended o

iizentitled to a hearing on the issue of su
“gion: and (3) that in all other cases where
“@sciplinary  sanction is conteu}platef
“Bearing is required before that action msé

taken. Mayor of Westernport v. Duckwort
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Art. 27, § 734A

Section 6 of ch. 820 provides that “it is the

intent of this act that the Circuit Court for
Baltimore City is for all purposes to be treated

as the circuit court for a county.”

action such as demotion, dismissal, transfer,
loss of pay, or reassignment, which would be
considered a punitive measure, before the offi-
cer is entitled to a hearing board as provided in
§§ 730 and 731 of this article. Montgomery
County Dep't of Police v. Lumpkin, 51 Md. App.
557, 444 A.2d 469 (1982).

r show cause order.

those acts were signed by the Governor prior to
or after the signing of this act.”

Section 6 of ch. 820 provides that “it is the
intent of this act that the Circuit Court for
Baltimore City is for all purposes to be treated
as the circuit court for a county.”

Applied in Chief, Montgomery County Dep't
of Police v. Jacocks, 50 Md. App. 132, 436 A.2d

: Preciygd U
2tion of ¢ € the g
v tate 1sclosy S5
~,':,T&n,s- i conmneerét; takep by the xziem’-"f % intended solely to correct references and
3 ould Witness 1 on with jig invest; &J_aﬁaj,.. =3 ..e surplus language and provisions and
" 'e. the aring ‘;}5 testified g¢ oy 1gation aﬁ&% ¢ is o intent to revise or otherwise affect
N vided olice v, J tef, ontgomery eCo ity % . that is the subject of other acts, whether
:mcje_ 930 (198.1) acocks, 50 Mq. A Unty Degyy e acts were signed by the Governor prior to
e v But dise PP. 132, 435 ¥ ier the signing of this act.”
3 469 “"hl'ch 1§closure hmfted ‘Lﬁ
£ €SS tegtif; Mmattery .\
. tlons ; led, aboy - o e .« o .
aring e, O pretria] Statemengs Y thoss ot - 733. Retaliation for exercising rights.
%I‘_I?- fore ‘-a aLautEWhjch PFOSecp;e.rte'inilx‘ k-
o/, w-Enfi Ution g
¥ not glsg?ts heqnng boar%rgime“t Officery’ gz % where threshold investigation or interro-
5ro-  popioture. Chief, Mop S testified subjm « tion resulting in recommendation of
ding nglce V. Jacocks, 50 Mggmery Coun De;c“d unitive action prerequisite to hearing. —
Zhts A (1.981)~ - App. 132, 436 to - the absence of the applicability of this sec-
nty authc tu?n eld nop. .. }Qd an. there must be a threshold investigation or
28 o ority o chief of l;mt‘“’e % -rerrogation of a law-enforcement officer
ma}é eOfﬁcer was aﬁ'ecteg hoe Where shich results in the recommendation of some
69 @ Managemep; de e police dep.., before
Ot a unijt ¢ s Cision to t
— in ubse reduce thy i . .
-~ Sgercgficr officers mvé‘z‘ii’;t ge:z”ninazjon i 3 734. Application to court fo
or o - Was within ¢ € redy, N . . . .
i0 ﬁi”fr‘i,t?e chief of p%?if: Wers ang aum Any law-enforcement officer who is denied any right afforded by this subtitle
‘0 entiuingjifé C"”’d S no :ngi; ii'728 (0 ; may apply at any time prior to the commencement of the hearing before the
ot lls subtit]e ‘i’?frfa’“am to a hea;,-ve actiop  hearing board, either individually or through his certified or recognized
W 6091(("59;21-umpkjn, 55’1"’1’;‘13‘7 County Depmd’.t 0f1 employee organization, to the circuit court of the circuit where he is regularly
) " PP 557, 444 4 93  employed for any order directing the law-enforcement agency to show cause
- why the right should not be afforded. (1974, ch. 722; 1977, ch. 366; 1982, ch.
820, § 1.)
i-
fﬂgs of fact’- reco : Effect of amendment. — The 1982 amend-
'ere follows mmendaﬁons ment, effective Jan. 1, 1983, deleted “or the
Wlng ﬁndin A Baltimore City Court” preceding “where” near
order or g ecisi g of guilt;  the middle of the section.
Sion, Editor’s note. — Section 5, ch. 820, Acts
officer wi: 1982, provides that “the provisions of this act
sa:n eer nw:‘uch results in the 3 are intended solely to correct references and
e action sy Fecommendaﬁon‘d delete surplus language and provisions and
i 930 (1981).
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dance with §
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5 Subtitle m
- 366; 1982,

731 shaq be taken #n
t
Rule B2. An;ke"n to

aY appeal tg tp
¢h. 820, § 1) e Court

~
\_,O ” "
urt” in the first Sentence

,itOl"s n
.Drovideg th.ar" Section 5, ¢ 820, A
the provisions of this ::

there is no intent to revise or otherwise affect
law that is the subject of other acts, whether

§ 734A. Summary punishment or emergency suspension.

Clear legislative intent of this section is
that (1) even summary punishment may be
imposed only if the "officer waives the hearing
provided” in § 730 of this article; (2) even after
an emergency suspension the suspended officer
is entitled to a hearing on the issue of suspen-
sion; and (3) that in all other cases where any
disciplinary sanction is contemplated, a
hearing is required before that action may be
taken. Maycr of Westernport v. Duckworth, 49

Md. App. 236, 431 A.2d 709 (1981).

Hearing not conditioned upon previous
investigation or interrogation. — Nothing in
subsection (2 of this section suggests that the
“prompt hearing” to which a suspenfied gﬁicer
is entitled is conditioned upon a previous mnves-
tigation or interrogation by anyone. Mavor of
Westernport v. Duckworth, 49 Md. App. 236,

431 A.2d 709 (1981).
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BE IT FURTHER ENACTED, That this Act shall
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A BILL ENTITLED
AN ACT concerning
Law Enforcement Officers - Right tc Counsel

FOR the purpose of providing that a law enforcement officer shall
have the right to have counsel, or another responsible
representative of the officer's choice, available for
consultation at all times during an interrogation; and
clarifying language.

BY repealing and reenacting, with amendments,
Article 27 - Crimes and Punishments
Section 728(b)(10)

Annotated Code of Maryland
{1982 Replacement Volume and 1982 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:

'Article 27 - Crimes and Punishments

728.

7 {b) - Whenever a law-enforcement officer is . under

. investigation or subjected to interrogation by a law-enforcement

" agency, for any reason which could lead to disciplinary  action,

‘demotion -or dismissal, the investigation or intertoqationfahall* -

be conducted under the following conditions: R

(10) [At the request of any] A law-enforcement
officer under interrogation{, he] shall have the right to be
represanted by counsel or any other responsible representative; of
his choice who shall be present AND AVAILABLZ FOR CONSULTATION. at
all times <Juring the interrogation, unless ‘waived by the
lav-enforcement officer. The interrogation shall be suspended ‘for
a period of time not to exceed ten days until representation is
obtained. However, the chief may, for good cause shown, . w;thin

" that ten day period, extend that period of time. =

o o e e 4 > i > " 4~ " " o - " =

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAw:.
[Brackets] indicate matter deleted f£rom existing law.
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A BILL ENTITLED

AN ACT concerning

Law Enforcement Officers -
Charges and Specificaticns

FOR the purpose of providing that law enforcement officers who
are under certain investigations are to be notified of the
charges and specifications against them; and generally
relating to investigations and interrogations of law
enforcement officers.

BY repealing and reenacting, with amendments,

Article 27 - Crimes and Punishments

Section 728(b)(5)

Annotated Code of Maryland

(1982 Replacement Volume and 1982 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF
MARYLAND, That the Laws of Maryland read as follows:

Article 27 ~ Crimes and Punishments
728.

(b) Whenever a law-~enforcement officer is under
investigation or subjected to interrogation by a law~enforcement
agency, for any reason which could lead to disciplinary action,
demotion or dismissal, the investigation or interrogation shall
be conducted under the following conditions:

(5) The law-enforcement officer under investigation
shall be informed in writing of the nature of the investigation
prior to any interrogation. Upon completion of the investigation,
the law-enforcement officer shall be notified of the name of any
witness AND ALL CHARGES AND SPECIFICATIONS AGAINST THE OFFICER
not less than ten days prior to any hearing.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall
take effect July 1, 1983.

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.
[Brackets] indicate matter deleted from existing law.
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Annotated Code of MarylanA
{1971 Feplacement Volnme and 1974 Supijencnt)

>

BY adding to .

Article 27 — Criwes and Punishments

Section 735

Annotated Code of Maryland

{1971 Replacerent Volume and 1974 Suppiesent)

SECTION 1. BE IT ENACTED BY THE GENEPJL ASSENBLY OF
HARYLAND, That Sections 727 and 730 of Article 27 —
Crimes and Punishments, of the Annotated Co%» of Maryland
(1971 Replacement Volume and 1974 Supplementy he and they
are hereby repealed and re—enacted, with as=ndnents, to
read as follows:

Article 27 — Crirmes and Punishperts
727.

(a) s used in the subtitle, the folloving vords
have the meanings indicatead.

(b} "Lav—enforcement officer™ means any person vwho,
in his official capacity, is authorized &y lav to cake
arrests and vho is a megher of one of the folloving
lav—enforcement agenciess

(1} The ¥aryland State Police: or
(2) The Baltimore City police departrert: or

(3} The police departrent, bureau or force of any
county; or

(4) The police department, burean or force of any
incorporated city or town: or

{5) The office of the sheriff of any county; or

(6) The police department, bureau or force of any
bicounty agency or the Urniversity of rarylari[.] : OR

(7) TBE STATE AVIATICN ADEINISTRLTION POLICE FOPCE
or THE DEPARTHMENT OQF TERAKSPOFTATIOK ASD THE TOLL
FACILITIES POLICE PORCE OF THE MARYLAND TFANSPORTATION
AUTHORITY; OR

{(8) THE POLICE OFFICERS OF THE EEéARTnENT OF
KATURAL RESQURCES.

S L R Tt A AR L SR ey S YR PR U P ERUTRIE R S
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71
72
75

78
8c -

83

87
90
91
93

96
99

102
103
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106
107
109
111
113
115
116
118

120
121

123
124

125

127
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uy: belegate Hagner (hy fegnest)

. intro”uced and read first ti{po: Barch 3, 1975
Acsigned to: Judiciary
Coanittee Heport: pavorable with avendments
House Action: Adopted
BRead second time: March 28, 1975 '
CHAPTER '
“AN ACT concerning . 40 :
Lav—enforcenment Officers — pill of FRrights 43 4
. q
POR the purpose of providing that the provisions of this 47
subtitle apply to the police forces of the State 48 [
Aviation adainistration of the Department of
Transportation, the Toll Facilities of the raryland usg
Transportation Anthority amd the Departoen* of 50
Natural Resources but do not apply to p
lav—enforcement officers in a probationary status, 51
except vhen allegations of brotality are involved,
or persons serving at the pleasure of the head of 52
. the agency; changing the nanme of nIpvestigating
’ . Compittee” to "Hearing Board® and providing fer the 53 :
(\ . o selection of the Hearing Boagd; clarifying language 54 [
- ’ under the definition ef nRearing® to specify that S5
testimony is taken under ocath at a hearing; defining
wsypmary Punishreent® and "Chiefm™ as used in this 56
spbtitle; providipg that certainp -punitive action cay 57
be taken vithout an investigation oI forral hearing; !
providing that the Chief shall have [{pover to S8 !
subpoena vitnesses, administer oaths arnd cozpel i
production of evidence, and providinrg penalties and 59 5
generally relating theretol] certain opovers in 60 ]
reqard %to investigations under this subtitles ard €1
providing for summary punishoment and esergancy
suspension by higher ranking lav-enforcesent 62

officers; and clarifying language.

BY repealing and re—enacting, with acendsents, 64
Article 27 — Crices and punishaents 67
Section 727 and 730 69

EXPLANATION: CAPITALS INDICATE ®ATTEF ADDED TO TYISTING LAV,
{ Brackets] indicate natter deleted fres existing lav.
Underlining indicates amendzents to the riil.
) [ { Double bracketsl] enclcse catter strickern out of bill.
(\_ Nuserals at Tight identify cozputer lines of text.

Y




Annotated Cofde of Naryland 7

A {1971 Keplacensant Volwme and 1974 Supplement) 72
BY adding to . 75
Article 27 — Crimes and Punishments 78
Section 735 ) 8o
Annotated Code of Maryland ’ 82

(1971 Replacerent Yolume and 1974 Suppleament) 83 .

. .
- . .. -
- ..

SECTION 1., BE IT ENACTED BY THEZ GEWYRAL ASSENBLY OF 87

MARYLAND, That Sections 727 and 730 of Article 27 — 90
Crizes and Punishments, of the Annotated Code of Maryland 91
{1971 Replacement Volume and 1974 Supplement) be and they . 93

are hereby repealed and re—enacted, with anendrents, to
read as follows:

Article 27 — Crises and Punishaents ' 96
727. ' . 99
{a) &s used .in the subtitle, the following words 102 :>
have the meanings indicated. 103 g
{b} "Lav—enforcezent officer® seans any person vho, 105
in his official capacity, is authorized by lav to make 106
arrests and vho is a meaber of one of the <folloving 107
lav—-enforcernent agencies: ’ ]
{n The Maryland State Police; or ’ 109
) (2) The Baltimore City police department; or 111
- (3) The police departsent, bureau or force of any 113

county; or

{(4) The police department, burean or force of any 115
inpcorporated city or town; or . 116
(5) The office of the sheriff of any county; or 118
. (6) The police depariment, bureau or force of any 120 B
bicounty agency or the Dniversity of Maryland[.] s OR v 121 -
(7)y THE STATE AVIATICX ADEINISTRATION POLICE FOPCE 123
03 4 THE DEPARTMENT O©OF TRANSPOPTATIOR AND THE TOLL 124
FACILITIES POLICE PORCE OF TEE MARYLAND TRARSPORTATIOR -
AUTHORITY; OR —_— 125 _j
(8) THE POLICE OFPICERS OF THE DEPARTREKRT OF 127

KATURAL RESOURCES.

.
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MLAW— P HTOTC RSN aYrILn Oyn o om0 TLCLUDE AN 17
: OFIICER  SEBYING IN A PRORATTIONARY STATHS EYICEPT WHEN 130
L ALLEGATIONS OF BRUTALITY 1N THE EXLCUTIODN OF Hts  DUTIED

- T ARE MADF INVOLVING AN OYPICER WHO 15 T4 A PHCHATIOHNARY 113
B ’ STATUS. THL PHOVISIGHS OF THIS SUBTITIE DO NOT APPLY TO 132
PEPSONS SERVING AT THE PLEASURY OF THE POLICE 133
COMKISSIONFR OF BALTIAORE CITY. f
. (c) "{Investigating coarittee] HEARING BOARD" means 135
a [commpittee fros within a lav-enforcenent agency) BOARD 136
which is authorized BY THE CHIEF to hold a hearing on a 137
complaint against a lawv—enforcement officer and vhich 138
consists of not less than three nmenbers, AlL TO BE 139
APPOINTED BY THE CHIEF AND ([ SFLCTED]] SELECTED FROR
LAN—ENFORCEHENT NFFICFRS RITHIN THAT AGENCY, OR 140
. LAN—ENFORCEMENT OFFICEPS OF ANOTHER AGENCY WITH THE 141
APPPOVAL OF THE CHIEF OF THE OTHER AGENCY, AND who bhave
had no part in the investigation or interrogation of the 142
jav—enforcerent officer. AT LPAST OWE MEMBER OF THE 143
HEARING BOARD SHALL BE OF THE SAME RANX AS TEE 144

LAV—ENFORCEMENT OFFICEF AGAINST WHOM THE CONPLAINT HAS
BFEN PILED. i

(d) T"Hearing™ means any meeting in the course of an 146
investigatory proceeding, other thanm an interrogationf, ] 187
P at which ©po testinony is takén under oath, conducted by 148
P [an investigating committee] A HEARING BOARD for the 1u9
Lo purpose of taking or addocing testimony or receiving 150
other evidence.
. (E) "SUPRKARY PUNISHMEXT" IS ¥UNISHHEHT IMPOSED BY i52
THE HIGHEST RANFING OFPICER OF A UNIT OP MEHBER ACTING IR 153
THAT CAPACITY, WHICH HKAY BE IMPOSED WHEN THE FACTS 154
CONSTITUTING THE OFFENSE ARE NOT 1IN DISPUTE. SUEBARY
PUNISHMENT HMAY KOT EXCEED THREE DAYS SUSPENSION ¥ITHOOT 155
PAY OPFP A PIXE OF 3150.
{F) NPCHIEFP™ MEANS THE SUPERINTERDENT, 157
COENMISSIONER, CEIEF OF POLICE, OR SEEIRIFF OF A 158
L AS—ENFORCEHENT AGENCY, OR THE OFFICER DESIGHKATED BY THE
GFFICIAL. - 159
730, 161
{2} If the 4invest*igation or interrogation of a 164
lawv—enforcenent officer results in the recozmendation of 165
- some action, suck as demotion, dismissal, transfer, loss 166
- of pay, reassignment, or similar action vhich wounld be 167
considered a punitive measure, then, EXCEPT IN THRE CAST 168
OF SUXMARY PUNISHMENT OF EMERGENCY SUSPENSION AS ALLOWED
BY SECTION 735 OF THIS SUBTITLE AKD kefore taking such 170
action, the lav—enforcement agency shall give notice to
: the lav—enforcement officer that he 1is entitled to a 171
\\;' hearing on the issues by [an investigating coznmittee] A& 172

HEARING BOARD. The notice shall state the tirce and place 173
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of the hearing and  the  dnpuen invoulved, An official
‘record, including testinony and exhibitn, shall be  hept
of the hearing.

{b) The hearing chall Le conducted by the
[investigating coumittee )} HEARING BOARD of the
lav—enforcement agency by vhich the 1law-enforceament
officer is employed, Both the lav—enforcesent agzncy and
the lav—enforcesent officer shall ke given anple
opportunity to presept evidence and argument with respect

to the issues involved. Both =may be represented by
counsel. . -
{c) Evidence which possesses probative value

copmonly accepted by reasonakle and prudent nmen in the
conduct of their affairs shall be adsissible and shall be
given probative effect. The ([investigating committee]
HEAFING BOARD conducting the hearing shall give effect to
the rules of privilege recognized by law, and may exclude
incompetent, . irrelevant, irmaterial and unduly
repetitious evidence. All records and documents which
any party desires to use shall be offered and zade a part
of the record. Dccurmentary evidence may be received in
the form of copies or excerpts, or by incorporation by
reference. '

(4) Every party bas the right of cross—exarination
cf the witnesses vho testify, and say gubmit rebuttal
evidence.

{e) The [investigating committee] HEARING BOARD
conducting the hearing =may take notice of judicially
cognizable facts and, in addition, nmay take npotice of
general, technical or scientific facts within its
specialized knovledge. Parties shall be notified
beforebhand of the material so poticed.

(F) ®ITH RESPECT TO THE SUBJECT OF ANY INVESTIGATION
Ok HKEARIKG CONWDUCTED PURSUAKT TO THIS SOUBTITLE, THE CHIEF
MRY [[SUBPOENA VWITKESSES AKD]1 ADNINISTER OATHS OR
APFIRMATIONS AND EXANIKE ANY INDIVIDUAL UNDER ORTH{ [, AXD
MAY REQUIRE AND CONPEL THEZ PRODUCTIOXN OF RECOEDS, ROOQKS,
PAPERS, CONTRACTS AND OTHER DOCOXENTS 17,

{G) TITNESS FEES AND MILEAGE, IF CLAI®ED, SHALL BE
ALLOKED THE SANE AS ©FPOR TESTINONY IK B CIRCUIT COURT.
¥IT¥ESS FEES, "MILEAGE, AND THE ACTUAL EXPERSES
§ECESSARILY INCURRED INW SECURING ATTEINDANCE OF XITHESSES
LHD THEIR TESTIMONY SHALL BE ITEXIZED, AND SHALL BE PAID
BY TEE LA¥—ENFORCENMENRT AGERCY.

() SUBPOENAS OF WITNESSES SHALL BE SERVED BY
THE LAN—EXFORCENMENT AGENCY OR THE SHERIFF IN THE SAXE
SLNNER AS IP ISSUED PRON A CIRCCIT COURT. I¥P ANY
INDIVIDUAL FAILS TO OBEY A SUBPOEKA LAWFULLY SESVED, THE

174
175

177
178
179

180
i81
182

184
185
186
187

138
189

180
191
152

195
1956

198
199
200

201
202

204
205
206

2C7
208

219
211
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CHIEY SHALL REPOPT Y®AFPMIATPLY THF DISGOBEDI ZNCE, TUGETHER
MITT A CUrY OF THF SUNPOENA AND PHOOF OF SERVICE, TD THF
BALTIMORE CITY COUPT OR THE CIRCUIT COUPT POR THE COUNTY
IN WMICH THE INDIVIDEAL WAS -PEQUIRED TO APPFAR, AND THY
COGRT SHALL PORTHHITH CAUSE SUCH INXDIVIDUAL TO BY.
PRODUCED AND SHALL 1INMPOSE PENALTIES AS THOUGH HE HAD
DISOBEYED A SUBPOENA ISSUED OUT OF COURT.

(1) ANY PERSOR WILFULLY TESTIFYING TFALSELY UKRDER
OATH AS TO ARY PMATTER HATERIAL TO ANY IRVESTIGATION OR
HEARING SHALL UPON CONVICTION BE GUILTY OF PEPJURY AND BY
PUNISHED ACCOBDINGLTY.

(J) ANY PERSON WILFULLY FPAILING TO ATTERD, ANSWER,
OR PRODOCE RECORDS, DOCUNENTS OB OTHER EVIDENCE REQUESTED
BY THE CHIEZP OR ¥HO WILPULLY FAILS TO GIYE THI CHIEF FULL
AND TRUTHFUL IKPORBATION AND ANSWER 1IN WRITING TO ARY
MATERIAL ®RITTEN INQUIRY OF THE CHIEF, BRELATIVE TO THE
SUBJECT OF ANY INVESTIGATION OR HEARING, O ¥ILPULLY
PAILS TO APPEAR AND TESTIFY UNDER OATH BEFORE THE CHIEP?,
SHEALL UPON CONVICTIOR, IK ADDITIOR TO OR IK LIBU OF AHY
OTHER PENALTY OR PENALTIES APPLICABLE, BE CONSIDERED
GODILTY OF 1 MISDEEEANOR, AND UPOX CORVICTION BE PORISHED
BY 4 PINE OF HOT EORE THRAE $1,000 OR IBPRISONNERT FOR NOT
XORE THAN SIX BOKTHRS, OR BOTH.}J]

SECTIOH 2. AND BE 1IT VFPORTHER ERQCTED, That nev
section 735 be and it is hereby added to Article 27 -
Crimes and Punisheents, of the Anmnotated Code of parylarcd
(1971 Replacement Volupe and 1974 Supplerent) to read as
follovs:

Article 27 — Crimes and Punishroents
735.

(A) THE PROVISIONS OF TEIS SUBTITLE ARE NOT INTENDFD
TO PROHIBIT SUMNARY PUNISHEENT OR ENERGENCY SUSPENSION BY
HIGBEER RAKKING LAW—ENFORCEMENT OFFICERS AS gAY BE
DESIGXATED BY THE HEAD OF A LAW—ENPORCEXENT AGENCT.

(1) SUFMMARY PUNISHMENT ¥AY BE INPOSED FOFR
XIKOR VIOLATIONS OF CEPARTHMENTAL RULES AND REGULATIONS
WHEN: (I} THE FACTS WHICH CONSTITUTE THE KINOR VIOLATION
ARE NOT IN DISPUTE; (I1) THE OFPICER WAIVES THE HEARING
PROVIDED BY THIS SUBRTITLE; AXD (III) TEE OFFICER ACCEPTS
THE PUNISHMERT IMPOSED BY THE RIGHEST RANKIRG OFFICFR OF
THE ONIT TO ¥HICHE THE OFFICER IS ATTACHED.

{2) EMFRGENCY SUSFENSION rAY EE INPOSFD BY
THE CHIEP WHEK IT APPEARS THAT THE ACTIOX IS IK THE BEST
INTEREST OF THE PUBLIC AND THF LAW—ENFORCENENT AGENCT.
LEY PERSOK SO SUSPEXDED SHALL BE FEKTITLED TO A FPRONPT
HEARING.
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8ILL OF RIGHTS — F.0.P. 89

728,
{B) Whenever 2 law snforcement officer s undsr investigstion or fubjectad 10 Inter-

rogation by s law snforcament sgency, {or sny reason which could lead 10 disciplinary
sction, demoiion or. dismissal, the investigation or interrogation shall be conducted under
the following conditions: ’

1. The interrogation shall be conducted a1 3 reasanable hour, preferably at a time when
the law enforcement officar is on duty, unless the sariousness of the investigation is of
such a degres that sn immediate interrogstion is required. ’

2. The interrogation shall take placs either a1 the office of the command of the investiga-
ting officer or at the offica of the local precinct or police unit in which the incident
sliegedly occurred, ss designated by the investigating officer, unless otherwise waived by
the law enforcement officar,

3. The law enforcement officer under investigation shall be informed &Y the name, rank,
and command of the officer in charge of the investigation, the interrogating officer, and
olf persons present during the interrogation. All questions directed to the officer undar
interrogation shall be asked By and through one interrogator.

4. No complaint against 8 law enforcement officer, alleging brutality in the execution of
his duties, shail be investigated unlzss the complaint be duly sworn lc‘befou sn official
suthorized 1o administer oaths. ’

5. The law enforcement officer under investigation shail be informed in writing of the
nature of the investigation prior to any interrogation, and of the names of all witnesses.

6. Intersrogating sessions shall be for reasonable periods and shall be timed to atlow for
such parsonal necessities and rest periods 23 sre reasonably necessary.

7.The law enforcerent officer under interrogation shall not be threatened with
transfer, dismissal, or disciplinary sction.

£. A complete record, either written, 1aped or transcribed. shall be kept of the com-
plete interrogation of 3 law enforcement officer, including sl recess periods. A copy of the
record shall be available 1o the officer or his cournel upon request.

9. H the law enforcement officer under interrogation is under arrest, or is likely 10 be
placed under arrest as a result of the interrogation, be shall be completely informed of all
his rights prior to the commencement of the inerrogation.

10. At the request of any law enforcement olficer under interrogation, he shall have the
right 1o be represented by counsel or any other responsible representative of his choice
who shali be present at all times during the interrogation, unless waived by the law enforce-
ment officer. The interrogation shall be suspended for » reasonable time uniess
representation can be obisined. N

11. No siatue shall abridge nor shall any law enforcerment agency adopt any regulstion
which prohibits the right of a law enforcement officer to bring suit arising out of his duties
as 8 law enforcernent officer,

12. No law enforcement agency shall insert sny adverse materisl into sny Tile of the
officer, eacept the file of the imernal investigation of the intelligence division, unless the
officer has an OppPOrtuNily 10 review, sign, receive 3 COpY of, and comment in writing upon
the sdverse material, onleis the officer waives these right.
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Art. 27, § 727 ANNOTATED CODE OF MARYLAND

(2) The Division of Parole and Probation shall file an annusl report to the
Administrative Office of the Courts.

(1) Responsibility of public or prii~te agency; unsuitable worker; authority
of court to order restitution not limited. — (1) Any public or private agency that
requests the assignment of a community service worker is responsible for
supervising the worker.

(2) Any public or private agency must accept the assignment of a community
service worker on the terms and conditions imposed by the court.

(3) Any public or private agency may report the unsuitability of a commu-
nity service worker to the court. If a worker is reported to be unsuitable, the
court shall remove the worker from a project and, after considering all the facts
and circumstances, may reassign the worker or take other action allowed by
law.

(4) Nothing in this section shall be construed as a limitation on the author-
ity of the court to direct any juvenile who has been adjudged delinquent or any
defendant in a criminal case to make restitution to the victim of a particular
crime or to perform certain services for the victim as an alternative means of
restitution, either as a condition of probation, condition of suspended sentence
or in lieu of payment of any fines or court costs imposed, under the supervision
of the Division of Parole and Probation or any other agency or individual as
directed by the court. (1979, ch. 385.)

Law-EnrForcEMENT OFFICERS’ BiLL oF RiGHTS

§ 727. Definitions.

(a) As used in the subtitle, the following words have the meanings indicated.

(b) "Law-enforcement officer”means any person who, in his official capacity,
is authorized by law to make arrests and who is a member of one of the
following law-enforcement agencies:

(1) The Maryland State Police;

(2) The Baltimore City Police Department;

(3) The police department, bureau, or force of any county;

(4) The police department, bureau, or force of any incorporated city or town;

(5) The office of the sheriff of any county;

(6) The police department, bureau, or force of any bicounty agency or the
University of Maryland;

(7) The State Aviation Administration police force of the Department of
Transportation, the Mass Transit Administration police force of the Depart-
ment of Transportation, the Maryland toll facilities police force of the
Maryland Transportation Authority, and the Maryland Port Administration
police force of the Department of Transportation;

(8) The police officers of the Department of Natural Resources; or

() The Maryland Alcohol and Tobacco Tax Enforcement Unit.

(¢) “Law-enforcement officer” does not include an officer serving in a proba-
tionary status except when allegations of brutality in the execution of his or
her duties are made involving an officer who is in a probationary status. The
~ - 778
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Art. 27, § 727

CriMES aND PUNISHMENTS

provisions of this subtitle do not apply to persons serving at the pleasure of the
Police Commissioner of Baltimore City or the appointing authority of a charter
county. The term “probationary status” ir.-ludes only an officer who is in that
status upon initial entry into the Department."

(d) “Hearing boards” mean ,

(1) Aboard which is authorized by the chief to hold a hearing on a complaint
against a law-enforcement officer and which consists of not less than three
members, except as provided in paragraph (2) of this subsection, all to be
appointed by the chief and selected from law-enforcement officers within that
agency, or law-enforcement officers of another agency with the approval of the
chief of the other agency, and who have had no part in the investigation or
interrogation of the law-enforcement officer. At least one member of the
hearing board shall be of the same rank as the law-enforcement officer against
whom the complaint has been filed.

(2) If a law-enforcement officer is offered summary punishment imposed
pursuant to § 734A and refuses, the chief may convene 2 one-member or more
hearing board and the hearing board shall have only the authority to recom-
mend the sanctions as provided in this subtitle for summary punishment. If a
single member hearing board is convened, that member need not be of the same
rank. However, all other provisions of this subtitle shall apply.

(e) “Hearing” means any meeting in the course of an investigatery pro-
ceeding, other than an interrogation, at which no testimony is taken under
oath, conducted by a hearing board for the purpose of taking or adducing

" testimony or receiving other evidence.

(f) “Summary punishment” is punishment imposed by the highest ranking
officer of a unit or member acting in that capacity, which may be imposed when
the facts constituting the offense are not in dispute. Summary punishment may
not exceed three days suspension without pay or a fine cf $150.

(g) “Chief” means the superintendent, commissioner, chief of police, or
sheriff of a law-enforcement agency, or the officer designated by the official.
(1974, ch. 722; 1975, ch. 809, § 1; 1977, ch. 366; 1981, ch. 328.)

R LBy oA A A AT R T e G SN ey syt {1 PR AR T TR S G ot

Effect of amendment. — The 1981 amend-
ment, effective July 1, 1981, deleted “or” at the
end of each subdivision in subsection (b), with
the exception of subdivision (8), redesignated
former subsection (b-1) to be present subsection
(c), added "or her” in the first sentence in that
subsection, added “or the appointing authority
of a charter county” at the end of the second
sentence therein and redesignated former sub-
sections {(c) to (f) to be present subsections (d) to
(g).

Police chiefs entitled to benefits under
this subtitle. — The Law Enforcement Offi-
cers’ Bill of Rights expressly contemplates that
chiefs or other heads of police departments are
entitled to its benefits. DiGrazia v. County
Executive, 288 Md. 437, 418 A.2d 1191 (1980).

Law Enforcement Officers’ Bill of Rights
is not limited to tenured law enforcement
officers. DiGrazia v. County Executive, 288

Md. 437, 418 A.2d 1191 (1980).

Whatever hearing rights employees of
State Aviation Administration and
Maryland toll facilities police forces have
are found under this subtitle. 62 Op. Att'y Gen.
686 (1877).

Subsection (b) (5) excludes Sheriff of
Baltimore City. — To read subsection (b) (5} of
this section to include the Sheriff of Baltimore
City would be unreasonable under article 1,
§ 14. Sheriff of Baltimore City v. Abshire, 44
Md. App. 256, 408 A.2d 398 (1979).

Determination of “initial entry”. — The
plaintiff's “initial entry” within the meaning of
subsection (¢) of this section was when he was
hired for the second time in 1876. To view the
subsection otherwise would mean that a proba-
tionary police officer could, with the
cooperation of his employer, obtain permeanent
status by the simple expedient process of
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leaving his employment and then being Md. 412, 379 A.2d 1007 (1977).
rehired. Moore v. Town of Fairmount Heights, Cited in Allgood v. Somerville, 43 Md. App.
285 Md. 578, 403 A.2d 1252 (1979). 187, 403 A.2d 837 (1979).

Quoted in Police Comm'r v. Dowling, 281

§ 728. Right to engage in political activity; investigation or
interrogation of officer; officer’s right to sue;
adverse material in officer’s file.

(a) Right to engage in political activity. — A law-enforcement officer has the
same rights to engage in political activity as are afforded to any State
employee. This right to engage in political activity shall not apply to any
law-enforcement officer when he is on duty or when he is acting in his cfficial
capacity.

(b) Procedure to be followed at interrogation or in vestigation; record; rep-
resentation by counsel; statute or regulation abridging right to sue; insertion
of adverse material into officer’s file; chief under Investigation; polygraph
examination. — Whenever a law-enforcement officer is under investigation or
subjected to interrogation by a law-enforcement agency, for any reason which
could lead to disciplinary action, demotion or dismissal, the investigation or
interrogation shall be conducted under the following conditions:

(1) The interrogation shall be conducted at a reasonable hour, preferably at
a time when the law-enforcement officer is on duty, unless the seriousness of
the investigation is of such a degree that an immediate interrogation is
required.

(2) The interrogation shall take place either at the office of the command of
the investigating officer or at the office of the lccal precinct or police unit in
which the incident allegedly occurred, as designated by the investigating offi-
cer, unless otherwise waived by the law-enforcement officer, or at any other
reasonable and appropriate place.

(3) The law-enforcement officer under investigation shall be informed of the
name, rank, and command of the officer in charge of the investigation, the
interrogating officer, and all persons present during the interrogation. All
questions directed to the officer under interrogation shall be asked by and
through one interrogator during any one interrogating session consistent with
the provisions of subsection (b) (6) of this section.

(4) A complaint against a law-enforcement officer, alleging brutality in the
execution of his duties, may not be investigated unless the complaint be duly
sworn to by the aggrieved person, a member of the aggrieved person’s immedi-
ate family, or by any person with firsthand knowledge obtained as a result of
the presence at and observation of the alleged incident, or by the parent or
guardian in the case of a minor child before an official authorized to administer
oaths. An investigation which could lead to disciplinary action under this
subtitle for brutality may not be initiated and an action may not be taken
unless the complaint is filed within 90 days of the alleged brutality.

(5) The law-enforcement officer under investigation shall be informed in
writing of the nature of the investigation prior to any interrogation. Upon
completion of the investigation, the law-enforcement officer shall be notified of
the name of any witness not less than ten days prior to any hearing.
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CriMES AND PUNISHMENTS

Ar. 27,'§ 728

(6) Interrogating sessions shall be for reasonable periods and shall be timed
to allow for any personal necessities and rest periods as are reasonably neces-
sary.

(7) () The law-enforcement officer under interrogation may not be
threatened with transfer, dismissal, or disciplinary action.

(i) This subtitle does not prevent any law-enforcement agency from
requiring a law-enforcement officer under investigation to submit to bloog
alcohol tests, blood, breath, or urine tests for controlled dangerous substances,
polygraph examinations, or interrogations which specifically relate to the sub-
Ject matter of the investigation. This subtitle does not prevent a
law-enforcement agency frorh commencing any action which may lead to a
punitive measure as a result of a law-enforcement officer’s refusal to submit to
a blood alcohol test, blood, breath, or urine tests for controlled dangerous
substances, polygraph examination, or interrogation, after having been
ordered to do so by the law-enforcement agency. The results of any blood
alcohol test, blood, breath, or urine test for controlled dangerous substances,
polygraph examination, or interrogation, as may be required by the
law-enforcement agency under thig subparagraph are not admissible or

iscoverable in any criminal proceedings against the law-enforcement officer
when the law-enforcement officer has been ordered to submit thereto. The
results of a polygraph examination may not be used as evidence in any admin-
istrative hearing when the law-enforcement officer has been ordered to submit
to a polygraph examination by the law-enforcement agency unless the agency
and the law-enforcement officer agree to the admission of the results at the
administrative hearing.

(8) A complete record, either written, taped, or transcribed, shall be kept of
the complete interrogation of a law-enforcement officer, including all recess
periods. Upon completion of the investigation, and upon request of the
law-enforcement officer under investigation or his counsel, a copy of the record
of his interrogation shall be made available not less than ten days prior to any
hearing. .

(9) If the law-enforcement officer under interrogation is under arrest, or is
likely to be placed under arrest as a result of the interrogation, he shall be
completely informed of all his rights prior to the commencement of the interro-
gation.

(10) At the request of any law-enforcement officer under interrogation, he
shall have the right to be represented by counsel or any other responsible
representative of his choice who shall be present at all times during the interro-
gation, unless waived by the law-enforcement officer. The interrogation shall
be suspended for a period of time not to exceed ten days until representation
1s obtained. However, the chief may, for good cause shown, within that ten day
pericd, extend that period of time.

(11) A statute may not abridge and a law-enforcement agency may not adopt
any regulation which prohibits the right of a law-enforcement officer to bring
suit arising out of his duties as a law-enforcement officer.

(12) (i) Alaw-enforcement agency may not insert any adverse material into
any file of the officer, except the file of the internal investigation or the intelli-
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Art. 27, § 728 AnnoTaTeED CoDE OF MARYLAND

gence division, unless the officer has an opportunity to review, sign, receive a
copy of, and comment in writing upon the adverse material, unless the officer
waives these rights.

(ii) A law enforcement officer, upon written request, may have any record of
a formal complaint made against him expunged from any file if:

1. The law enforcement agency investigating the complaint has exonerated
the officer of all charges in the complaint, or determined that the charges were
unsustained or unfounded; and

9. Three years have passed since the findings by the law enforcement
agency.

(13) (i) If the chief is the law-enforcement officer under investigation, the
chief of another law-enforcement agency in this State shall function as the
law-enforcement officer of the same rank on the hearing board.

(ii) If the chief of a State law-enforcement agency is under investigation, the
Governor shall appoint the chief of another law-enforcement agency as the
law-enforcement officer of the same rank on the hearing board.

(iii) If the chief of a county or municipal law-enforcement agency is under
investigation, the official who may appoint the chief’s successor shall appoint
the chief of another law-enforcement agency as the officer of the same rank on
the hearing board.

(iv) If the chief of a State law-enforcement agency or the chief of a county
or municipal law-enforcement agency is under investigation, the official who
may appoint the chief's successor, or that official’s designee, shall function as

chief for the purposes of this subtitle.

(14) The law-enforcement officer’s representative need not be present during
the actual administration of a polygraph examination by a certified polygraph
examiner, if the questions to be asked are reviewed with the law-enforcement
officer or his representative prior to the administration of the examination, the
representative is allowed to observe the administration of the polygraph exam-
ination, and if a copy of the final report of the examination by the certified
polygraph operator is made available to the law-enforcement officer or his
representative within a reasonable time, not to exceed ten days, after the
completion of the examination.

(¢c) Effect of subtitle on chief's authority. — This subtitle does not limit the
authority of the chief to regulate the competent and efficient operation and
management of a law-enforcement agency by any reasonable means including
but not limited to, transfer and reassignment where that action is ot punitive
in nature and where the chief determines that action to be in the best interests
of the internal management of the law-enforcement agency. (1974, ch. 722;

1977, ch."366; 1981, chs. 392, 456.)

Effect of amendments. — Chapter 392, Purpose of subtitle. — This subtitle was
Acts 1981, effective July 1, 1981, designatedthe  enacted primarily to assure that certain proce-
former provisions of paragraph (12) in subsec-  dural guarantees would be offered to police offi-
tion (b) as subparagraph (i) and added subpara-  cers during any investigation and subsequent
graph (ii). hearing which could lead to disciplinary action,

Chapter 456, Acts 1981, effective July 1, demotion, or dismissal. DiGrazia v. County
1981, added “or discoverable” in the third sen- Executive, 43 Md. App. 580, 406 A2d 660
tence in subparagraph (ii) of paragraph (7) in (1979), rev’d on other grounds, 288 Md. 437,418
subsection (b). A.2d 1191 (1980).

782

This subtitl
tenure provi:
Md. App. 187,

Police chie
this subtitle.
cers’ Bill of Ri
chiefs or othe:
entitled to it
Executive, 28

Law Enfor
is not limite
cfficers. DiC
Md. 437, 418

This subt
inquiry. —
covered by tt
of Rights is
any inquiry i
the imposit!
DiGrazia v.
418 A.2d 11

Rights
requiremen
§ 733 of thi
reason of th
constitution:
dent of any
be conducte
depend upo
was conduc!

288 Md. 43

Subsecti
ular interro
conduct the
Police, 41 }

Successi
scribed. —
gection pro:
long as the
(6) of this ¢
41 Md. Api

Mirand:

§ 729.

A law:
item of
domesti
househo
conflict
unless s
ch. 366.

Deput
omitted.
placed th
within th




.ign, receive a
ass the officer

any record of

1S exonerated
charges were

enforcement

‘tigation, the
iction as the

stigation, the
zency as the

acy is under
hall appoint
ame rank on

“of a county
official who
function as

:sent during
d polygraph
:nforcement
Ination, the
raph exam-
ne certified
Ticer or his
3, after the

ot limit the
:ration and
$ including
.ot punitive
st interests
‘4, ch. 722;

subtitle was
certain proce-
i to police offi-
d subsequent
linary action,
a v. County
06 A.2d 660
1 Md. 437,418

CriMES AND PUNISHMENTS

This subtitle should not be construed as a
tenure provision. Allgood v. Somerville, 43
Md. App. 187, 403 A.2d 837 (1979).

Police chiefs entitled to benefits under
this subtitle. — The Law Enforcement Offi-
cers’ Bill of Rights expressly contemplates that
chiefs or other heads of police departments are
entitled to its benefits. DiGrazia v. County
Executive, 288 Md. 437, 418 A.2d 1191 (1880).

Law Enforcement Officers’ Bill of Rights
is not limited to tenured law enforcement
officers. DiGrazia v. County Executive, 288
Md. 437, 418 A.2d 1191 (1980).

This subtitle provides protection during
inquiry. — Any law-enforcement officer
covered by the Law Enforcement Officers’ Bill
of Rights is entitled to its protections during
any inquiry into his conduct which could lead to
the imposition of a disciplinary sanction.
DiGrazia v. County Executive, 288 Md. 437,
418 A.2d 1191 (1980).

Rights under § 733 separate from
requirements of section. — The right under
§ 733 of this article not to be discharged “by
reason of the lawful exercise of (the officer’s)
constitutional rights” is separate and indepen-
dent of any requirement that an investigation
be conducted under this section, and does not
depend upon whether such an investigation
was conducted. DiGrazia v. County Executive,
288 Md. 437, 418 A.2d 1191 (1980).

Subsection (b) (3) means that in a partic-
ular interrogation session only one person may
conduct the interrogation. Widomski v. Chief of
Police, 41 Md. App. 361, 397 A.2d 222 (1979).

Successive interrogations not pro-
scribed. — Nothing in subsection (b) (3) of this
section proscribes successive interrogations, so
long as there is compliance with subsection (b}
(6) of this section. Widomski v. Chief of Police,
41 Md. App. 361, 397 A.2d 222 (1979).

Miranda warnings not required. —

Art. 27, § 729

Where, when interviewed, officer was not a
suspect, nor was there any reason to believe he
was involved in the misdeeds and unlawful acts
of some of the police officers which were the
subject of the police department investigation,
Miranda warnings were no more required to be
read, at that point, to the officer than they
would be to any witness not a suspect before a
statement is made. Widomski v. Chief of Police,
41 Md. App. 361, 397 A.2d 222 (1979).

Polygraph examination not necessary. —
Where officer was thought to be merely a wit-
ness who might possibly aid the county police
department’s investigation, there was no
necessity to conduct a polygraph examination
of the officer in accordance with this section.
Widomski v. Chief of Police, 41 Md. App. 361,
397 A.2d 222 (1979).

Meaning of subsection (b) (8). — Subsec-
tion (b) (8 of this section, wherein it states that
the record of the interrogation shall be “either
written, taped or transcribed,” means that the
record may be wholly written, or wholly taped,
or wholly transcribed, or a combination of any
two or more of the three methods, so long as
there is a complete and preserved record for the
review by counsel and by a court, if there be an
appeal. Widomski v. Chief of Police, 41 Md.
App. 361, 397 A.2d 222 (1979).

Subsection (b} (11) may not be lifted out of
subsection (b) and considered apart from
balance of statute as a separate statutory pro-
vision, so as to elevate it tc a status never
intended and confer upon it a meaning wholly
distinct from that given it by the legislature.
Brady v. Mayor of Laurel, 40 Md. App. 373, 392
A.2d 89 11978).

Stated in Police Comm'r v. Dowling, 281 Md.
412, 379 A.2d 1007 (1977).

Cited in Abbott v. Administrative Hearing
Bd., 33 Md. App. 681, 366 A.2d 7568 (1976);
State of Md. Comm’n on Human Relations v.
Prince George's County, 285 Md. 205, 401 A.2d
661 (1979,

§ 729. Disclosure by officer of property, income, etc.

A law-enforcement officer may not be required or requested to disclose any
item of his property, income, assets, source of income, debts, or personal or
domestic expenditures (including those of any member of his family or
household) unless that information is necessary in investigating a possible
conflict of interest with respect to the performance of his official duties, or
unless such disclosure is required by State or federal law. (1974, ch. 722; 1977,

ch. 366.)

Deputy sheriffs of Baltimore City
omitted. — The General Assembly, having
placed the deputy sheriffs of Baltimore City
within the State Merit Law, purposely omitted

that office from the protection afforded by this
subtitle. Sheriff of Baltimore City v. Abshire,
44 Md. App. 256, 408 A.2d 398 (1979).
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§ 730. Hearing before demotion, dismissal, transfer, etc.

AnnoTaTED CopE OF MARYLAND

(a) Notice; record — If the investigation or interrogation of a
law-enforcement officer results in the recommendation of some action, such as
demotion, dismissal, transfer, loss of pay, reassignment, or similar action
which would be considered a punitive measure, then, except in the case of
summary punishment or emergency suspension as allowed by § 734A of this
subtitle and before taking that action, the law-enforcement agency shall give
notice to the law-enforcement officer that he is entitled to a hearing on the
issues by a hearing board. The notice shall state the time and place of the
hearing and the issues involved. An official record, including testimony and
exhibits, shall be kept of the hearing.

(b) Conduct of hearing. — The hearing shall be conducted by a hearing
board. Both the law-enforcement agency and the law-enforcement officer shall
be given ample opportunity to present evidence and argument with respect to
the issues involved. Both may be represented by counsel.

(¢c) Evidence. — Evidence which possesses probative value commonly
accepted by reasonable and prudent men in the conduct of their affairs shall
be admissible and shall be given probative effect. The hearing board con-
ducting the hearing shall give offect to the rules of privilege recognized by law,
and shall exclude incompetent, irrelevant, immaterial, and unduly repetitious
evidence. All records and documents which any party desires to use shall be
offered and made a part of the record. Documentary evidence may be received
in the form of copies or excerpts, or by incorporation by reference.

(d) Cross-examination and rebuttal of witnesses. — Every party has the
right of cross-examination of the witnesses who testify, and may submit
rebuttal evidence.

(e) Judicial notice. — The hearing board conducting the hearing may take
notice of judicially cognizable facts and, in addition, may take notice of general,
technical, or scientific facts within its specialized knowledge. Parties shall be
notified either before or during the hearing, or by reference in preliminary
reports or otherwise, of the material so noticed, and they shall be afforded an
opportunity and reasonable time to contest the facts so noticed. A hearing
board may utilize its experience, technical competence, and specialized knowl-
edge in the evaluation of the evidence presented.

(9 Oaths or affirmations. — With respect to the subject of any hearing
conducted pursuant to this subtitle, the chief or the officer designated by the
chief shall administer oaths or affirmations and examine any individual under
oath. :

(g) Witness fees and expenses. — Witness fees and mileage, if claimed, shall
be allowed the same as for testimony in a circuit court. Witness fees, mileage,
and the actual expenses necessarily incurred in securing attendance of wit-
nesses and their testimony shall be itemized, and shall be paid by the
law-enforcement agency.

(h) Summonses. — (1) The chief, or hearing board, as the case may be, shall
in connection with any disciplinary hearing, have the power to administer
caths and to issue summonses to compel the attendance and testimony of
witnesses, and the production of books, papers, records, and documents as may
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Art. 27, § 730

be relevant or necessary. These summonses may be served in accordance with
the Maryland Rules of Procedure pertaining to service of process issued by a
court, without cost. Any party may request the chief or hearing board to issue
a summons or order under the provisions of this subtitle.

(2) In case of disobedience or refusal to obey any of these summonses, the
chief, or hearing board, may apply to the Baltimore City Court or the circuit
court of any county, as the case may be, where the summonsed party resides
or conducts business, for an order requiring the attendance and testimony of
the witness and the production of books, papers, records, and documents,
without cost. Upon a finding that the attendance and testimony of the witness,
or the production of the books, papers, records, and documents sought is
relevant or necessary, the court may issue an order requiring the attendance,
testimony, or production of books, papers, records and documents without cost,
and any failure to obey an order of the court may be punished by the court as
a contempt thereof. (1974, ch. 722; 1975, ch. 809, § 1; 1977, ch. 366.)

This subtitle provides protection during
inquiry. — Any law-enforcement officer
covered by the Law Enforcement Officers’ Bill
of Rights is entitled to its protections during
any inquiry into his conduct which could lead to
the imposition of a disciplinary sanction.
DiGrazia v. County Executive, 288 Md. 437,
418 A.2d 1191 (1980).

Procedural safeguards applicable to
police officers. — The purpose of the
Law-Enforcement Officers’ Bill of Rights was to
guarantee that certain procedural safeguards
be offered to police officers during any inves-
tigation and subsequent hearing which could
lead to disciplinary action, demotion or dis-
missal. Abbott v. Administrative Hearing Bd.,
33 Md. App. 681, 366 A.2d 756 (1976); DiGrazia
v. County Executive, 43 Md. App. 580, 406 A.2d
660 (1979), rev'd on other grounds, 288 Md. 437,
418 A.2d 1191 (1980).

From the inception of a departmental, disci-
plinary proceeding to its final conclusion, a
police officer is entitled to the safeguards pro-
vided for in §§ 727-734 of this article,
Law-Enforcement Officers’ Bill of Rights, and
article 41, §§ 244-256A, the Administrative
Procedure Act. Commissioner, Baltimore City
Police Dep’t v. Cason, 34 Md. App. 487, 368
A.2d 1067 (1977).

Establishment of different procedures
regarding police officers justified. — The
nature of the duties of police officers is suffi-
ciently different from those of other public
employees to justify the establishment of differ-
ent procedures to be employed in disciplinary
actions involving police officers from those
involving other county employees. Abbott v.
Administrative Hearing Bd., 33 Md. App. 681,
366 A.2d 756 (1975).

Local grant of authority to the Baltimore
City Police Commissioner to regulate disci-

pline and the like of police officers must be con-
sidered in conjunction with this section. Hoyt v.
Police Comm'r, 279 Md. 74, 367 A.2d 924
(1977).

No equivalency to criminal proceeding.
— Nothing in this section requires, or suggests,
that it is the equivalent of a criminal pro-
ceeding. Widomski v. Chief of Police, 41 Md.
App. 361, 397 A.2d 222 (1979).

Nonpermanent officer not estitled to
hearing. — Since the plaintiff was ot a perma-
nent police officer because of his fadure to suc-
cessfully complete a training course at the
Police Academy, he was not estitled to a
hearing under this subtitle. Moore v. Town of
Fairmount Heights, 285 Md. 578, 403 A.2d
1252 (1979).

Perscn may not be compelled to testify
against himself. — Although subsection (¢) of
this section does provide "the hearing board
conducting the hearing shall give effect to the
rules of privilege recognized by law,” that
wording means that a person may ot be com-
pelled to testify against himself. Widomski v.
Chief of Police, 41 Md. App. 361, 397 A.2d 222
(1979).

Mandate of section was satisfied where
the police department notified the officer of the
charges and the hearing; kept a record of the
hearing; afforded the officer ample opportunity
to present both evidence and argument with
respect to the issues involved, admitted
probative evidence; allowed officer’s counsel
wide latitude in cross-exarmination of depart-
mental witnesses; and made extensive findings
of fact in its report and recommendations to the
police chief. Widomski v. Chief of Police, 41 Md.
App. 361, 397 A.2d 222 (1879).

Cited in Police Comm'r v. Dowling, 281 Md.
412, 379 Az2d 1007 (1977; Allgood v.
Somerville, 43 Md. App. 187, 403 A.2d 837
(1979
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§ 731. Decision or order; findings of fact; recommendations
for action; procedure following finding of guilt;
punishment; final order or decision.

(a) Any decision, order, or action taken as a result of the hearing shall be in
writing and shall be accompanied by findings of fact. The findings shall consist
“of a concise statement upen each issue in the case. A finding of not guilty
terminates the action. If a finding of guilt is made, the hearing board shall
reconvene the hearing, receive evidence, and consider the law-enforcement
offizer’s past job performance and other relevant information as factors before
making its recommendations to the chief. A copy of the decision or order and
accompanying findings and conclusions, along with written recommendations
for action, shall be delivered or mailed promptly to the law-enforcement officer
or to his attorney or representative of record and to the chief. The person who
may take any disciplinary action following any hearing in which there is a
finding of guilt shall consider the law-enforcement officer’s past job per-
formance as a factor before he imposes any penalty.

(b) After the disciplinary hearing and a finding of guilt, the hearing board
may recommend punishment as it deems appropriate under the circumstances,
including but not limited to demotion, dismissal, transfer, loss of pay,
reassignment, or other similar action which would be considered a punitive
measure.

(c) The written recommendations as to punishment are not binding upon the
chief. Within 30 days of receipt of the hearing board’s recommendations, the
chief shall review the findings, conclusions, and recommendations of the
hearing board and then he shall issue his final order. The chief’s final order and
decision is binding and may be appealed in accordance with this subtitle.
Before the chief may increase the recommended penalty of the hearing board,
he personally shall review the entire record of the hearing board proceedings,
shall permit the law-enforcement officer to be heard and shall state the reason
for increasing the recommended penalty.

(d) Notwithstanding any other provisions of this subtitle, if a chief is an
eyewitness to the incident under investigation, the decision of the hearing
board, both as to findings of fact and punishment, if any, is final. The decision
then may be appealed in accordance with § 732 of this subtitle. (1974, ch. 722;
1977, ch. 366.)

Purpose of subtitle. — This subtitle was
enacted primarily to assure that certain proce-
dural guarantees would be offered to police offi-
cers during any investigation and subsequent
hearing which could lead to disciplinary action,
demotion, or dismissal. DiGrazia v. County
Executive, 43 Md. App. 580, 406 A.2d 660
(1979), rev'd on other grounds, 288 Md. 437,418
A.2d 1191 (1980;.

Construction with local law. — The
Law-Enforcement Officers’ Bill of Rights and
the Code of Public Local Laws of Baltimore City
relative to the Police Department of Baltimore
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City are enactments of the General Assembly
and may be construed and harmonized
together. Police Comm'r v. Dowling, 281 Md.
412, 379 A.2d 1007 (1977).

Reason for delivery of copy of board’s
findings and recommendations to the officer
in question, his attorney or other rep-
resentative is in order that they might take due
notice thereof and govern themselves accord-
ingly relative to any further presentation to the
Police Commissioner of Baltimore City. Police
Comm’r v. Dowling, 281 Md. 412, 379 A.2d 1007
(1977).
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CRIMES AND

Dismissal proper notwithstanding rec-
ommendation for lesser punishment. — The
Law-Enforcement Officers’ Bill of Rights does
not prevent the Police Commissioner of
Baltimore City from dismissing an officer
notwithstanding a recommendation for a lesser
punishment by a hearing board. Police Comm’r
v. Dowling, 281 Md. 412, 379 A.2d 1007 (1977).

Time for appeal would be computed from
time of decision of the Police Commissioner of

§ 732. Appeals.

PUNISHMENTS Art. 27, § 733
Baltimore City. Police Comm'r v. Dowling, 281
Md. 412, 379 A.2d 1007 (1977).

Quoted in DiGrazia v. County Executive,
288 Md. 437, 418 A.2d 1191 (1980).

Cited in Abbott v. Administrative Hearing
Bd., 33 Md. App. 881, 366 A.2d 756 (1976);
Mcore v. Town of Fairmount Heights, 285 Md.
578, 403 A2d 1252 (1979); Allgood .
Somerville, 43 Md. App. 187, 403 A.2d 837
(1879).

Appeal from decisions rendered in accordance with § 731 shall be taken to
the circuit court of the counties or the Baltimore City Court pursuant to
Maryland Rule B2. Any party aggrieved by a decision of a court under this
subtitle may appeal to the Court of Special Appeals. (1974, ch. 722; 1977, ch.

. 366.)

Appeal procedures established by Bill of
Rights control in conflict with local law. —
Where the appeal procedures established by a
local law of a county were in conflict with the
Law-Enforcement Officers’ Bill of Rights, the
latter, as a public general law enacted by the
General Assembly, was controlling. Abbott v.
Administrative Hearing Bd., 33 Md. App. 681,
366 A.2d 756 (1976).

Section not inconsistent with local law, —
The fact that this section provides for appeals
from decisions rendered in accordance with
§ 731 of this article does not compel a finding of
inconsistency with the conduct of hearings as
provided in the Code of Public Local Laws of
Baltimore City. Police Comm’r v. Dowling, 281
Md. 412, 379 A.24 1007 (1977).

Equal protection not denied. — Applica-

tion of the appeal procedures of the
Law-Enforcement Officers’ Bill of Rights does
not deprive a county police officer of the equal
protection of the law. Abbott v. Administrative
Hesaring Bd., 33 Md. App. 681, 366 A.2d 756
(1976.

Time for appeal would be computed from
time of decision of the Police Commissioner of
Baltimore City. Police Comm'r v. Dowling, 281
Md. 412, 379 A.2d 1007 (1977).

Scope of review. — See Commissioner,
Baltimore City Police Dep't v. Cason, 34 Md.
App. 487, 368 A.2d 1067 (1977).

Stated in Moore v. Town of Fairmount
Heights, 285 Md. 578, 403 A.2d 1252 (1979);
DiGrazia v. County Executive, 288 Md. 437,
418 A.2d 1191 (1980).

§ 733. Retaliation for exercising rights.

A law-enforcement officer may not be discharged, disciplined, demoted, or
denied promotion, transfer, or reassignment, or otherwise discriminated
against in regard to his employment or be threatened with any such treatment,

by reason of his exercise of or demand

for the rights granted in this subtitle,

or by reason of the lawful exercise of his constitutional rights. (1974, ch. 722;

1977, ch. 366.)

Rights under section separate from
requirements of § 728. — The right under
this section not to be discharged “by reason of
the lawful exercise of (the officers)
constitutional rights” is separate and indepen-
dent of any requirement that an investigation
be conducted under § 728 of this article, and
does not depend upon whether such an inves-
tigation was conducted. DiGrazia v. County
Executive, 288 Md. 437, 418 A.2d 1191 (1980). -

Determination of whether an employee’s
speech was constitutionally protected
depends, as the United States Supreme Court
said in Pickering v. Board of Educ., 391 U.S.
563,88 8. Ct. 1731,20 L. Ed. 2d 811 (1968), on
both the nature of the speech and the nature of
the employment relationship. In considering
the former, such factors as whether the speech
related to a matter of public concern, and
whether it was accurate or false and defam-
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atorv. In considering the latter element, an
appraisal i3 necessary with respect to the
impact of the speech on the employment
relationship and on the efficiency of the public
service. The relevant factors to examine include
whether the speech was directed at someone
with whom the speaker had a close working
relationship for which it could persuasively be
claimed that personal loyalty and confidence
are necessary to its proper functioning, and
whether the speech might disrupt discipline or
harmony among coworkers. DiGrazia v. County
Executive, 288 Md. 437, 418 A.2d 1191 (1980).
Differentiation between policymaking
and nonpolicymaking employees. — The
United States Supreme Court in Pickering v.
Board of Educ,, 391 U.S. 563, 88 S. Ct. 1731, 20
L Ed. 2d 811 (1968), differentiated between
confidential, policymaking employees and
nonpolicymaking employees, indicating that
the former had less stringent First Amendment
protections than the latter. DiGrazia v. County
‘Executive, 288 Md. 437, 418 A.2d 1191 (1980).
The test for balancing the right of an
employee to First Amendment free speech pro-
tection, as set forth in Pickering v. Board of
Educ., 381 U.S.583,8885.Ct. 1731,20 L. Ed. 2d
811 (1968), permits consideration of whether
the employee is a policymaking, as opposed to a
nonpolicymaking official. DiGrazia v. County
Executive, 288 Md. 437, 418 A.2d 1191 (1980).
Employee’s burden to show that ques-
tioned conduct motivated his removal. —
Under the test formulated by the United States
Supreme Court in Mt. Healthy City School
Dist. Bd. of Educ. v. Doyle, 429 U S. 274, 97 S.
Ct. 568, 50 L. Ed. 2d 471 (1977), an employee
has the burden to show that the questioned con-
duct was a substantial or motivating factor in

AxnoTaTED CopE OF MARYLAND

his removal. If this burden is discharged, then
the burden shifts to the employer to prove by a
preponderance of the evidence that he would
rot have continued the employment even
absent the protected activity. The issue is to be
resolved in favor of the employee only if the
court finds that he would have been reemployed
but for the protected conduct. DiGrazia v.
County Executive, 288 Md. 437, 418 A.2d 1191
(1980).

Determining violation of section a mixed
question of law and fact. — Whether a
director of police was removed from his position
as a punitive measure for exercising his right of
free speech — a right expressly protected by
this section — was a mixed question of law and
fact, not appropriate for resolution cn summary
judgment. DiGrazia v. County Executive, 288
Md. 437, 418 A.2d 1191 (1980).

Director’s removal resulting from exer-
cise of his constitutional rights unlawful. —
Although it is clearly within a county exec-
utive’s power to remove the current director of
police and replace him with another appointee,
his decision to terminate the present director’s
employment would not be lawful if it was made
because of the current director’s exercise of
constitutionally protected First Amendment
rights. DiGrazia v. County Executive, 288 Md.
437, 418 A.2d 1191 (1980:.

Bald conclusionary statement in petition
held demurrable. — Where a plaintiff files a
petition under § 734 of this article which con-
tains a bald conclusionary statement as to a
violation of rights granted by this section, such
statement is obviously demurrable, absent
some factual recitation to support the cause of
action thereunder. Allgood v. Somerville, 43
Md. App. 187, 403 A.2d 837 (1979).

§ 734. Application to court for show cause order.

Any law-enforcement officer who is denied any right afforded by this subtitle
may apply at any time prior to the commencement of the hearing before the
hearing board, either individually or through his certified or recognized
employee organization, to the circuit court of the circuit or the Baltimore City
Court where he is regularly employed for any order directing the
law-enforcement agency to show cause why the right should not be afforded.

(1974, ch. 722; 1977, ch. 366.)

Bald conclusionary statement in petition
held demurrable. — Where a plaintiff files a
petition under this section which contains a
bald conclusionary statement as to a violation
of rights granted by § 733 of this article, such
statement is obviously demurrable, absent
some factual recitation to support the cause of
actien thereunder. Allgood v. Somerville, 43
Md. App. 187, 403 A.2d 837 (1979).

Quoted in Moore v. Town of Fairmount
Heights, 285 Md. 578, 403 A.2d 1252 (1979);
DiGrazia v. County Executive, 288 Md. 437,
418 A.2d 1191 (1980).

Cited in DiGrazia v. County Executive, 43
Md. App. 580, 440 A.2d 660 (1979), rev'd on
other grounds, 288 Md. 437, 418 A.2d 1191
(1980).
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Art. 27, § 734D

§ 734A. Summary punishment or emergency suspension.

CriMES anD PUNISHMENTS

The provisions of this subtitle are not intended to prohibit summary pun-
ishment or emergency suspension by higher ranking law-enforcement officers
as may be designated by the head of a law-enforcement agency.

(1) Summary punishment may be imposed for minor violations of depart-
mental rules and regulations when: (i) The facts which constitute the minor
violation are not in dispute; (ii) the officer waives the hearing provided by this
subtitle; and (iii) the officer accepts the punishment imposed by the highest
ranking officer of the unit to which the officer is attached.

(2) Emergency suspension may be imposed by the chief when it appears that
the action is in the best interest of the public and the law-enforcement agency.
Any person so suspended shall be entitled to a prompt hearing. (1975, ch. 809,
§ 2)

§ 734B. Conflicting law, ordinance or regulation;
preemption of local legislation.

Except for the administrative hearing process provided for in Article 41,
§ 70A concerning the certification enforcement power of the police training
commission, the provisions of this subtitle shall supercede any State, county or
municipal law, ordinance, or regulation that conflicts with the provisions of
this subtitle, and any local legislation shall be preempted by the subject and
material of this subtitle. (1977, ch. 366; 1981, ch. 679.) ‘

Effect of amendment. — The 1981 amend- replace a nontenured police department official,

ment, effective Jan. 1, 1982, added the excep-
tion at the beginning of the section.

Right to discharge police official
restricted. — The Law Enforcement Officers’
Bill of Rights does not unlawfully impair the
authority of the county executive to remove or

it simply restricts the right of the appointing
authority to discharge such an official for a
reason that runs afoul of its protective provi-
sions. DiGrazia v. County Executive, 288 Md.
437, 418 A.2d 1191 (1880).

§ 734C. False statement, report or complaint.

Any person who knowingly makes a false statement, report, or complaint in
the course of an investigation or any proceeding conducted under the provi-
sions of this subtitle is subject to the same penalties as provided in Article 27,

§ 150. (1977, ch. 366.)

§ 734D. Waiver of rights.

Any officer may waive in writing any or all rights provided in this subtitle.

(1977, ch. 366.)
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