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MINUTES OF THE __Senate COMMITTEE ON Assessment and Taxation

Senator Fred A. Kerr at

The meeting was called to order by
Chairperson

(11:00 a.m./$XX on Tuesday, April 2 1985in room __519-S  of the Capitol.

All members were present ek¥ept:

Committee staff present:

Tom Severn, Research Department

Melinda Hanson, Research Department

Don Hayward, Revigor's Office

LavVonne Mumert, Secretary to the Committee

Conferees appearing before the committee:
Linda Terrill, Board of Tax Appeals

Copies of a letter from David Litwin (Kansas Chamber of Commerce and Industry)
clarifying the organization's position on a sales tax or income tax increase
regarding H.B. 2159 were distributed to the Committee (Attachment 1).

H.B. 2434 - Administration of property tax law by various authorities

Linda Terrill reviewed her memorandum regarding provisions of H.B. 2460 (Attach-
ment 2). She explained the Court's opinion (Attachment 3) means that any real
or personal property which has received any funding from the National Housing
Act is exempt from taxation. The Board recommends that the phrase in K.S.A.
79-201b Fourth: ‘"assistance for the financing of which was received under the
national housing act and acts amendatory thereof and supplemental thereto, and"
be stricken. This would prevent the exemption from being interpreted to be
much broader than the Legislature intended. Ms. Terrill noted that the amend-
ment would not affect adult care homes in general. Senator Mulich moved that
the suggested amendment be incorporated into H.B. 2434. Senator Thiessen
seconded the motion, and the motion carried.

Ms. Terrill then explained that the Board recommends that K.S.A. 79-201d Third
be amended by adding the phrase: "and all used farm storage and drying equip-
ment meeting such eligibility requirements but for the fact that the same was
not purchased from the commodity credit corporation'". This would have the
effect of bringing Kansas statutes into compliance with federal law and would
treat new and used bins the same. Senator Allen moved that the suggested
amendment be incorporated into H.B. 2434. Senator Mulich seconded the motion,
and the motion carried.

Ms. Terrill said that the Chairman of the Board asked her to convey a request
that the subject area of adult care homes, children's foster homes, etc. be
made a part of an interim study.

Senator Frey moved that H.B. 2434, as amended, be recommended favorably for
passage. Senator Hayden seconded the motion, and the motion carried.
H.B. 2333 - Concerning the motor vehicle inventory stamp tax act

Copies of a letter from Richard Davis (Kansas Motorcycle Industry Council)
were distributed to the Committee (Attachment 4).

Chairman Kerr advised that he, Vice-Chairman Thiessen and Ranking Minority
Member Hayden agreed to suggest an amendment (Attachment 5) which would
increase the stamp tax by approximately 35-40% rather than the 50% provided by
the bill. A chart showing the rates (Attachment 6) under the amendment was
provided to the Committee. Chairman Kerr said that the Senators also agreed

to suggest that the indexing provision be removed from the bill. The Committee
discussed the fact that, under the amendment, almost $700,000 would go to local
units of government and approximately $14,000 would go to the state general
fund. The indexing provision of the bill was also discussed, and it was noted
that present law does not provide for indexing of the stamp tax act. Senator

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim, Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

2
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Frey moved that the amendment reducing the increases provided in H.B. 2333 be

adopted (Attachment 5). Senator Mulich seconded the motion, and the motion
carried. Senator Karr moved that the indexing provision be deleted from the
bill. Senator Allen seconded the motion, and the motion carried. Senator

Mulich moved that the bill, as amended, be recommended favorably for passage.
Senator Hayden seconded the motion, and the motion carried.

H.B. 2159 - Income tax credit for inventory property taxes
H.B. 2512 - Cigarette tax rate increase

Chairman Kerr discussed comments made concerning the two bills. Concern has
been expressed about raising the cigarette tax so far above the level of
surrounding states. He said that no one deniesg there is a big problem with
the inventory tax, but there is concern about instituting a new state program
which would provide for state reimbursement of a local property tax for a
business group. He mentioned that possibly the 40% merchant's inventory
valuation reduction could be increased to 50%, but that would not alleviate
problems of manufacturers. Chairman Kerr pointed out that there will likely
be an even greater inventory tax burden in the next year or so because cf
apparently more aggressive enforcement. Senator Karr questioned the linkage
between the two bills. Staff advised that the inventory tax refund (H.B. 2159)
would not take effect until the effective date of the cigarette tax increase
(H.B. 2512), but that H.B. 2512 is not linked to H.B. 2159. The Committee
discussed opposition to earmarking of funds and that the subject bills were
intended to be an interim relief measure until a classification amendment
could become effective. Senator Karr asked about the fiscal impact of
inventories. Staff advised that the approximately 90 million dollar revenue
from inventories breaks down as follows: a little less than 2 million dollars
to the state, approximately 45-46 million dollars school taxes, approximately
18 million dollars county taxes and the balance would be city and district
taxes. Approximately 45 million dollars of merchants' inventories, approxi-
mately 30 million dollars of manufacturers' inventories and approximately 15
million dollars of livestock inventories would comprise the 90 million dollar
total. Senator Frey asked how the refund would be treated on state and federal
income tax returns. Staff said that they expect it to be treated as income
for the following year. There was discussion about how much income this
would mean to the state and how much to the federal government because of
income tax increases.

Senator Allen moved that the Chairman request the President of the Senate to
rerefer H.B. 2159 and H.B. 2512 to either Ways and Means or Federal and State
Affairs for purposes of keeping them alive past the deadline. Senator
Thiessen seconded the motion, and the motion carried.

Senator Salisbury moved that the minutes of the March 29, 1985 meeting be
approved. Senator Thiessen seconded the motion, and the motion carried.

Meeting adjourned.

Page _ 2 of 2



ASSESSMENT AND TAXATION

OBSERVERS
(PLEASE PRINT)

Sl St R

"

DATE NAME ADDRESS REPRESENT ING
B/ W) Y A
) ~—\—.\!—T:‘fl Q&LLI/\)? " K& Marnc G otases 40*«1
MHRK Bes LTQ/ARS __TSPQ/<H P/";/?é /\‘/OR)Q"S
/%% é’&a Les R 0'7“>£/<A */«///zelb 7£&£;>,</ou;
i e lhedi— | S
B Grang Y ebren Ked
J A P T O ) finiiom Lol ot //V,-A/7 ]
; Cuné/es D, 3:54,/ L cehir 77 ppoe 552 Oféaﬂa’fj@
DAy R MNcGEE GREAT Ben)) WesTarh powee e
LDLLIAYNE 2/ 40 RERMAN ( TereExA Z{fs[fcéc:/fc{ C/fls(?s
@ﬁv/D [&)7766/&/7 Topeka Lece,%iirei Gr cun
JHNK{T DT uARS / ¥R B K /
<§ HEce, (‘/(—;:l 7 A w?&fﬁw N TS .
t/

ST ey TEErA

i Yforonlh ) o,

Dicic Dyees MAe<s Cipy

@M& o2 éf,\;u




Attachment 1

March 28, 1985

Kansas
Chamber of
Commerce
and Industry

The Honorable Fred Kerr A consolidation of the
Kansas Senate Kansas State Chamber

: of Commerce,
State Capitol, Room 143-N Associated Indusiries

Topeka, Kansas 66612 o Ranite
Kansas Retail Council

Dear Senator Kerr:

The entry in the minutes of the committee meeting on Tuesday, March 26
concerning my statement that KCCI would support a sales tax or income
tax increase to fund HB 2159 has come to my attention. Our position in
this matter was also questioned at the meeting today, so I would like to
explain the basis for my statements.

On the whole, we advocate primary reliance on broad-based taxes on
income and sales to meet government's revenue needs. This is speci-
fically reflected in policy TF-22, which was initiated in 1976 and which
has the approval of the KCCI Board of Directors.

"General Tax Sources. KCCI is vigorously opposed to further
dependence on property tax; and when additional state revenue is
needed, for state or local governmental purposes, KCCI favors use
of non-ad valorem tax sources, with major emphasis on sales tax and
income tax."

I also stated in response to a question that our acceptance of income
taxes does not include the "booster tax" surtax. This position is sup-
ported by the 1985 Action Plan of the KCCI Taxation and Public Finance
Committee, which was adopted by the Board of Directors at its meeting on
December 6, 1984. Objective number 9 reads: "Oppose efforts to re-
enact the expiring 'Booster Tax' or any similar tax scheme."

I was also questioned about whether we would support raising the cor-
porate income tax to fund HB 2159. While we do not have a policy or
objective precisely on this point, it so happens that from the economic
development viewpoint, our tax rate on corporate incomes over $25,000 is
already the highest of the states that border on Kansas. Only Nebraska
is close. Thus this particular revenue source appears to be fairly dry
at this point in time, and I think it is highly likely that if the issue were
presented to it, our board would oppose funding of HB 2159 from this
source. Obviously, a specific answer can only be given when based on a
specific proposal.

s Attachment 1
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With regard to HB 2512, as I said to the committee, we are not in a
position to support or object to this bill. However, inventory tax relief
is of critical importance to our merchant and manufacturer members, and
thus we do give a very high priority to enactment and funding of the
moderate relief which HB 2159 would provide.

I'd appreciate your sharing of this information with the members of the
committee.

If there are other questions, I would be pleased to answer them.

$7 LITWIN
Director of Taxation

cc: Senator Burke



Attachment 2

MEMORANDUM

TO: The Honorable Senator Fred Kerr
and Members of the Senate Assessment &
Taxation Committee

FROM: Linda Terrill, Chief Attorney
State Board of Tax Appeals

RE: House Bill No. 2460
DATE: April 1, 1985
H.B. 2460 makes 3 changes in current law, all in the area of

exemptibility of personal property from ad valorem taxation. All
changes were requested by the State Board of Tax Appeals.

The first change was requested because of the recent Kansas
Supreme Court opinion, Board of Johnson County Commissioners v.
Ev. Lutheran Good Samaritan Society, 236 Kan. 617 (1985).

In that case, the Board of Tax Appeals granted an exemption on a
nine-story building in Olathe, Kansas, known as Olathe Towers.
Exemption was granted pursuant to K.S.A. 79-201b Fourth and
Fifth. Those statutes read as follows:

Fourth. All real property and
tangible personal property, actually
and regularly used exclusively for
housing for elderly persons having a
IImited or lower income, assistance
for the financing of which was
received under the national housing
act and acts amendatory thereof an
supplemental thereto, and which 1is
operated by a corporation organized
not for profit under the laws of the
state of Kansas or by a corporation
organized not for profit under the
laws of another state and duly
admitted to engage in business in
this state as a foreign, not for
profit corporation; and all intan-
gible property including moneys,
notes and other evidences of debt,
and the income therefrom, belonging
exclusively to such a corporation and
used exclusively for the purposes of
such housing.

Fifth. All real property and
tangible personal property, actually
and regularly used exclusively for
housing foe elderly persons, which is
operated by a corporation organized
not for profit under the laws of the
state of Kansas or by a corporation
organized not for profit under the
laws of another state and duly
admitted to engage in business in
this state as a foreign, not for
profit corporation, in which charges
to residents produce an amount which
in the aggregate is less than the
actual cost of operatlion of the
housing facility or the services of

- Attachment 2
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which are provided to residents at
the lowest feasible cost, taking into
consideration such 1tems as rea-
sonable depreciation and interest on
indebtedness and contributions to
which are deductible under the Kansas
income tax act; and all intangible
property including moneys, notes and
other evidences of debt, and the
income therefrom, belonging exclu-
sively to such corporation and used
exclusively for the purpose of such
housing. The provisions of this
section shall apply to all taxable
years commencing after December 31,
197s6. (Emphasis added)

The controversy surrounded the use of 8 of the apartments. Four
were rented to non-elderly handicapped persons and four were
rented to elderly persons who did not qualify for federal rent
subsidies. ‘

The taxpayer essentially contended that "lowest feasible cost"
meant that the home spent all that it took in. The home could be
a Cadillac as long as it was a "lowest feasible cost" Cadillac.

The county, in order to be uniform in the application of K.S.A.
79-201b Fifth appealed seeking a definition of "lowest feasible
cost."

The court skirted the issue of "lowest feasible cost"™ under
K.S.A. 79-201b Fifth and granted exemption under K.S.A. 79-201b
Fourth.

The court said there were 3 issues:

" 1. Rental of four apartments to
non—-elderly handicapped persons
precludes exemption under K.S.A.
79-201b Fourth or Fifth as the
property 1is not exclusively used for
the housing of elderly persons;

2. Rental of apartments to four
persons not qualifying for federal
rent subsidies precludes exemption
under K.S.A. 79-201lb Fourth or
Fifth.

3. The "exclusive use"
requirement contained in K.S.A.
79-201b Fourth and Fifth mandates
that the property be exclusively used
for purposes set forth in either
Fourth or Fifth and a hybrid
utilization destroys any exemption."

First the court found that even though the exemption refers only
to housing "used exclusively for housing for elderly persons
having a limited or lower income,"” the renting to non-elderly
handicapped persons did not preclude exemption. 1Indeed, the

court found that the legislature exempted all real and personal
property "assistance for the financing of which was received under
the national housing act and acts amendatory thereof and
supplemental thereto." The national housing act has a program for
non-elderly handicapped persons. The court, in essence,

amended all of the provisions of the 800 page national housing
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act into K.S.A.

79-201b Fourth. It is interesting to note that

the national houslng act was a

persons in 1964
1976.

mended to include handicapped

and K.S.A. 79-201b Fourth became effective in

The court also addressed the non—-exclusive use argument.

This decision was disturbing

"To gain the tax exemption set out in
Fourth, an applicant does not need to
show qualifying operating costs--only
that it is a qualifying not-for-
profit corporation operating a
National Housing Act facility for the
elderly (and qualified handicapped).
Any such operation not in compliance
with the mass of regulations is
subject to penalties including the
loss of federal rent subsidies. The
federal government can effectively
shut down the facility for non-
compliance. The legislature in
enacting K.S.A. 79-201b Fourth
obviously relied upon federal
regqulation to assure the goals and
public purposes of the program
designed to provide adequate housing
for low income elderly and handi-
capped persons have been and continue
to be met. The presence of the four
elderly residents in Olathe Towers
not receiving rent subsidies is a
matter between applicant, as operator
of the facility, and HUD. Burrowing
through the financial statements of
the elderly residents of Olathe
Towers is neither required nor
pertinent to a determination of
applicant's eligibility for tax
exemption under K.S.A. 79-201b
Fourth.

to the Board and clearly exceeds

legislative intent. Therefore, as a stop-gap measure,

recommends that the legislature strike the reference to

housing funds."

The second request deals with the grain bin exemption.
amendatory language does 2 things:

1. Complies with changes in the Ceode
of Federal Regulations, Title 7,
Chapter XIV, Subchapter B as ts
qualifying storage materials. (This
would add havlage and silage.)

2. Eliminates the reguirement that
the used bins be purchased from the
Commoditv Credit Corporation.
Appar=sntly these are non-existent and
thie¢ change weuld treat new and used
nins in the same wanner.

the Board
"national

The
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The last request concerns K.S.A. 79-201j, specifically the
exemption of farm trailers. The farm machinery exemption does
not exempt trailers unless it is a "farm trailer" as defined in
K.S.A. 8-126. This statute reads as follows:

(z) "Farm trailer."Every
trailer as defined 1n subsection
(h)of this section and every
semitrailer as defined in subsection
(i) of this section, designed and
used primarily as a farm vehicle.

Looking at K.S.A. 8-126 (h) and (i):

(h) "Trailer." Every vehicle
without motive power designed to
carry property or passengers wholly
on its own structure and to be drawn
by a motor vehicle.

(i) "Semitrailer." Every
vehicle of the trailer type so
designed and used 1n conjunction with
a motor vehicle that some part of 1its
own weight and that of its own load
rests upon or 1s carried by another
vehicle.

In summary, the Board believed legislative intent was to exempt
non-tagged farm trailers. The exemption, as drafted, exempts
alot more. Indeed, a semi-trailer used primarily as a farm
vehicle would appear to qualify for exemption.

The language on page 4 limits the exemption to:

"A nonself-propelled vehicle which is
only incidentally moved or operated
upon the highways and is not subject
to registration and registration
fees."

I would be happy to discuss any points raised here on an
individual basis if any one wishes.
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Board of Johnson County Comm’rs v. Ev. Luth. Good Smaritan Sac.

No. 56,668

IN RE: APPEAL OF THE BOARD OF COUNTY COMMISSIONERS OF JOHNSON
Counry, Kansas, Boarp oF CounTy COMMISSIONERS OF Jounson
County, Appellant, v. Ev. LUTHERAN GOOD SAMARITAN SOCIETY-
Goob SaMmariTAN TowERs, Appellee.

SYLLABUS BY THE COURT

1. TAXATION—Exemption from Ad Valorem Taxes for Low Income Housing
for the Elderly—Application of Exemption to Apartment Building That Rents
to Both Low Income Elderly and Handicapped Non-elderly Persons. The
exemption from ad valorem taxation granted by K.S.A. 79-201b Fourth for low
income housing for elderly persons, the construction of which has been
financed under the National Housing Act, is discussed and held applicable to
an apartment building renting to both low income elderly persons and handi-
capped non-elderly persons pursuant to federal regulations for the operation
of such facilities.

9. SAME—Exemption from Ad Valorem Taxes for Low Income Housing for the
Elderly—Financial Statements of Individual Tenants Not Pertinent to De-
termination of Exemption. Financial statements of individual tenants are not
pertinent to a determination of whether a housing facility is entitled to an
exemption from ad valorem taxation pursuant to K.S.A. 79-201b Fourth.
Appeal from Shawnee district court, E. NEWTON VICKERS, judge. Opinion filed

January 26, 1985. Affirmed.

Bruce F. Landeck, assistant county counselor, argued the cause, and Philip S.
Harness, assistant county counselor, was with him on the briefs for appellant.

Eugene T. Hackler, of Hackler, Londerholm, Corder, Martin & Hackler,
Chartered, of Olathe, argued the cause, and Robert C. Londerholm, of the same
firm, was with him on the brief for appellee.

The opinion of the court was delivered by

MCFARLAND, J.: This is an appeal by the Johnson County Board
of County Commissioners from a decision of the Kansas State
Board of Tax Appeals granting a South Dakota not-for-profit
corporation, Ev. Lutheran Good Samaritan Society, exemption
from ad valorem taxation on a nine-story building in Olathe,
Kansas, known as Olathe Towers. The exemption was granted
based upon K.S.A. 79-201b Fourth and Fifth. The Board of
County Commissioners appealed the decision to the Shawnee
County District Court which, subsequently, affirmed the BOTA
decision. The matter is before us on the appeal therefrom by the
Board of County Commissioners.

The following two issues are raised on appeal:

1. @id BOpA and the district court err in holding Ev. Lutheran

ATTACHMENT 3
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Good Samaritan Society was entitled to exemption from ad
valorem taxation pursuant to K.S.A. 79-201b Fourth and Fifth on
the property known as Olathe Towers?

2. Is the term “lowest feasible cost” utilized in K.S.A. 79-201b
Fifth impermissibly vague?

Ordinarily, the proper procedure would be to determine the
constitutional issue first. However, it is believed reversing the
usual order is warranted by virtue of the issues raised.

The facts are essentially uncontroverted. The basic dispute
raised in the first issue is whether, under the facts, applicant is
entitled to exemption from ad valorem taxation.

Highly summarized, the facts of the use of the property are as
follows. The improved real estate involved herein consists of
3.52 acres commonly described as 1425 East College Way,
Olathe, Kansas. The property is owned by Good Samaritan
Society, Inc., a South Dakota not-for-profit corporation. Ev. Lu-
theran Good Samaritan Society, Inc., is a North Dakota not-for-
profit corporation founded in 1922 and is the parent corporation
of the subsidiary, Good Samaritan Society, Inc. The boards of
directors and operating policies of both corporations are identi-
cal. Both parent and subsidiary corporations have exemption
letters from federal income taxation under § 501(c)(3) of the
Internal Revenue Code, and both corporations are authorized to
transact business in Kansas. The housing project on the subject
property is operated by Ev. Lutheran Good Samaritan Society,
Inc. (hereinafter referred to as “applicant”), and there is no
challenge to said corporation being the proper entity to file the
exemption application herein.

Situated on the subject real estate is a nine-story, 150-apart-
ment building called “Olathe Towers.” Direct loan financing of
the construction was obtained by applicant from the Department
of Housing and Urban Development (HUD) under § 202 of the
National Housing Act in the amount of $5,426,700.00. The forty-
year mortgage provides for monthly payments of $36,792.41. Sec.
202 of the National Housing Act provides in part that low income
for the elderly projects are to operate in such a way that residents
will not pay more than twenty-five per cent of their income for
rent, based upon scheduled maximum annual income {for various
sized families. Olathe Towers contains 141 one-bedroom apart-
ments and eight two-bedroom apartments plus the resident

< ¢
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manager’s apartment. Neither meals nor medical services arle
included in the rentals charged. Occupanc.y began February 1,
1981. The exemption sought and granted is for 1981 and years

5]
subsequent thereto.
guASse(?f the date of the hearing before the BOTA (December 9,

1981) there was apparently one hundred per cent occupancy of
the premises. The controversy herein rages over the occm;pancy
of eight apartments. Four apartments are ren'te.d to elde‘r y Ee?
sons who do not qualify for federal rent subsxdxes.——‘tha‘t is, their
incomes are in excess of HUD guidelines for.sub.sx'dlzahon. Four
other apartments are rented to handicapped md1v1c'luzlils who are
not elderly. The appellant Board of County Co‘mmlssxoners con-
tends these eight rentals preclude the granting of exemption

from ad valorem taxation. . . . '
Article 11, § 1, of the Kansas Constitution provides in pertinent

part:

“All property used exclusively for state, county, municipal, literary, educatir})]m;:j,
scientific, religious, benevolent and charitable purposes, ar}d all l]Ol}l]SBH 0[
goods and personal effects not used for the production of income, shall be

exempted from property taxation.”

K.S.A. 79-201b provides in pertinent part:

“The following described property, to the extent herein speciﬁed, shall be andf
is hereby exempt from all property or ad valorem taxes levied under the laws o

the state of Kansas:

;'F;Ju;‘th'. All real property and fangible personal propeltty, act'ual.lydand ]re%u;
larly used exclusively for housing for-elderly persons hz.wmg a l(;mnt(}e oni :\ :l
income, assistance for the financing of which was received un er’t 1(e1 n? ‘1(‘)1?“
housing act and acts amendatory thereof and supplemental theretf), ‘;r:h w;,lt O.f
operated by a corporation organized not for proﬁt under the laws ;) f} sta fate
Kansas or by a corporation organized not for pro‘flt under the la\\fs of ano f\er s ate
and duly admitted to engage in business in this s‘tate as a foreign, not odr r()):her
corporation; and all intangible property including moneys, m?tei atn ther
evidences of debt, and the income therefrom, belonging exclus?ve y to su
corporation and used exclusively for the purposes of such houlslmg. A resularly

" Fifth. All real property and tangible personal prop‘erty., actually Sn} ,re;,‘ i 0).
used exclusively for housing for elderly persons, which is operate .)) a u:rp .
ration organized not for profit under the laws of the state of Kansas orl 5{,1
corporation organized not for profit under the‘]a\\./s of another s\mte ang o ny
admitted to engage in business in this state as a forelgr?, nqt for profit corpor'a- ;0 ;
in which charges to residents produce an amount which in the af,r.g.reg‘atef |s,i uh

than the actual cost of operation of the housing facility or the‘servlces..o{ ‘\\' ::‘cm .
are provided to residents at the lowest feasible cost, taking into considera
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Sl!ch items as reasonable depreciation and interest on indebtedness and con-
tributions to which are deductible under the Kansas income tax act; and all
intangible property including moneys, notes and other evidences ofdel)t‘ and the
income therefrom, belonging exclusively to such corporation and use,d exclu-
sively for the purpose of such housing. '

“The provisions of this section shall apply to all taxable years commencing
after December 31, 1976.”

Appellant calls our attention to our well-established case law
which mandates that constitutional and statutory provisions ex-
empting property from taxation are to be strictly construed.
Hlustrative of this principle is National Collegiate Realty Corp.
v. Board of Johnson County Comm’rs, 236 Kan. 394, 690 P.2d
1366 (1984). o

Essentially this issue breaks down into the following three
areas of complaint:

1. Rental of four apartmerits to non-elderly handicapped per-
sons precludes exemption under K.S.A. 79-201b Fourth or Fifth
as the property is not exclusively used for the housing of elderly
persons;

‘ 2. Rental of apartments to four persons not qualifying for
federal rent subsidies precludes exemption under K.S.A. 79-
201b Fourth or Fifth;

3. The “exclusive use” requirement contained in K.S.A. 79-
201b Eourth and Fifth mandates that the property be exlusively
used for purposes set forth in either Fourth or Fifth and a hybrid
utilization destroys any exemption.

We shall first consider the argument relative to the legal effect
of the presence of the physically handicapped non-elderly per-
sons in the facility.

K.S.A. 79-201b grants exemption to property “used exclusively
for housing for elderly persons having a limited or lower income,
assistance for the financing of which was received under the
national housing act and acts amendatory thereof and supple-
mental thereto . . . .” (Emphasis supplied.)

12 U.S.C. § 1701q (1982) provides in part:

_ "{u)(l) The purpose of this section is to assist private nonprofit corporations,
hmxt-ed profit sponsors, consumer cooperatives, or public bodies or agencies to
provide housing and related facilities for elderly or handicapped families.

, “(Q) In reviewing applications for loans under this section, the Secretary may
consider the extent to which such loans—

< ¢
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(A) will assist in stabilizing, conserving, and revitalizing neighborhoods
and communities;

(B) will assist in providing housing for elderly and handicapped families
in neighborhoods and communities in which they are experiencing sig-
nificant displacement due to public or private investment; &}

“(d) Definitions as used in this section—

“(1) The term ‘housing’ means structures suitable for dwelling use by
elderly or handicapped families which are (A) new structures, or (B)
provided by rehabilitation, alteration, conversion, or improvement of
existing structures which are otherwise inadequate for proposed
dwelling use by such families.

The term ‘elderly or handicapped families’ means families which
consist of two or more persons and the head of which (or his spouse)
15 sixty-two years of age or over or is handicapped, and such term also
means a single person who is sixty-two years of age or over or is
handicapped. A person shall be considered handicapped if such
person is determined, pursuant to regulations issued by the Secre-
tary, to have an impairment which (A) is expected to be of long-con-
tinued and indefinite duration, (B) substantially impedes his ability
to live independently, and (C) is of such a nature that such ability
could be improved by more suitable housing conditions. A person
shall also be considered handicapped if such person is a develop-
mentally disabled individual as defined in section 102(5) of the
Developmental Disabilities Services and Facilities Construction
Amendments of 1950. The Secretary shall prescribe such regulations
as may be necessary to prevent abuses in determining, under the
definitions contained in this paragraph, the eligibility of families and
persons for admission to and occupancy of housing constructed with
assistance under this section.” (Emphasis supplied.)

=

It is uncontroverted that the handicapped tenants in Olathe
Towers meet the definition of handicapped persons contained in
12 U.S.C. § 1701q(d) (1982).

Olathe Towers was planned so that certain apartments were
specifically designed for use by physically handicapped persons.
It is true that elderly persons may be physically handicapped
and require usage of such specially designed facilities and in-
clusion thereof in the building design does not establish, by
itself, that the building was designed to accommodate non-el-
derly handicapped persons. Applicant contends it is required by
amendments to the National Housing Act to accept as tenants
handicapped persons as defined by 12 U.S.C. § 1701q(a) (1982)
and that the legal effect of this is to broaden the exemption
granted in K.S.A. 79-201b Fourth. This point has merit.
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. Prior to 1964 the National Housing Act provided direct loan
financing for construction of homes for low income elderly
persons. Significant changes occurred in 1964 when the act was
amende’d by striking out the term “elderly families and elderly
persons” wherever it appeared and substituting therefore “el-
derly or handicapped families.” Numerous amendments and
supplements to the Act occurred in the same legislation to
broaden eligibility for federally financed housing to include
handicapped as well as elderly families. See National Housing
Act, ch. 847, 48 Stat. 1246 (1934) (codified at 12 U.S.C. § 1701 et
seq. [1982]) amended by the Housing Act of 1964, Pub. L. No.
88-560, Title I1, § 201 et seq., 18 Stat. 783 et seq. (1964). The
previously cited 12 U.S.C. § 1701q (1982) was a part of the 1964
amendments to the Act,

Therefore, the handicapped residents of Olathe Towers are
there by virtue of federal legislation authorizing their presence
in such facilities constructed by direct loan from National Hous-
ing Act funds. Appellant does not challenge this fact. Rather
appellant argues that K.S.A. 79-201b Fourth states exemptior;
from ad valorem taxation shall be granted for such federally
financed facilities used exclusively for low income elderly and
hence, under strict construction, the presence of the handi-’
capped persons therein establish applicant is not entitled to the
exemption. We do not agree. Appellant’s position ignores the
provision of K.S.A. 79-201b Fourth which states:

“Fourth. All real property . . . actually and regularly used exclusively for
housing for elderly persons having a limited or lower income, assistance for the
financing of which was received under the national housing act and acts
amendatory thereof and supplemental thereto . .. " (Emphasis supplied.)

Appellant’s rigid interpretation of K.S.A. 79-201b  Fourth
would effectively destroy the exemption. The National Housing
Act, by acts amendatory and supplemental thereto, grants eligi-
bility for residence in such facilities to handicapped persons.
The clear intent of K.S.A. 79-201b Fourth was to exempt such
public housing from ad valorem taxation. The “acts amendatory
and supplemental thereto” language of K.S.A. 79-201b Fourth
clearly shows that exemption is to be granted to facilities con-
structed under auspices of the National Housing Act as it origi-

nally existed and as it might be subsequently amended or sup-
plemented.
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Appellant additionally argues that the exemption is limited to
facilities “used exclusively” for low income elderly on the basis
that K.S.A. 79-201b Fourth was enacted in 1975—subsequent to
the 1964 amendments to the National Housing Act previously
discussed. Appellant reasons that inasmuch as handicapped
persons had already been granted eligibility to live in such
facilities by federal legislation, then, if the exemption was in-
tended to include such persons, the legislature would have
amended K.S.A. 79-201b Fourth to specifically include handi-
capped persons. We do not agree. The legislative history of
K.S.A. 79-201b Fourth clearly shows it was a part of a general
codification of ad valorem tax exemption laws. See 1975 Session
Laws of Kansas, ch. 495 and Minutes of the House Committee on
Assessment and Taxation, March 12, 1975.

The second aspect of this issue is whether the presence of four
elderly tenants on the premises whose incomes are above federal
guidelines for rent subsidies precludes exemption from ad va-
lorem taxation. The battle on this question has been fought on
rather curious terrain. The BOTA and the district court granted
the applicant exemption on the basis of K.S.A. 79-201b Fourth
and Fifth. Section Fourth grants the exemption to facilities for
low income elderly (and handicapped, as previously deter-
mined) persons where the construction of the facility has been
financed by the National Housing Act. Section Fifth grants
exemption to housing facilities for low income elderly persons
where:

“charges to residents produce an imount which in the aggregate is less than the
actual cost of operation of the housing facility or the services of which are
provided to residents at the lowest feasible cost,”

Although not clearly spelled out in either the BOTA or district
court opinions herein, the granting of the exemption in both
K.S.A. 79-201b Fourth and Fifth apparently comes about from a
conclusion that the handicapped residents qualify under Fourth
and the non-rent subsidized elderly residents qualify under
Fifth. This conclusion is consistent with the arguments of the
parties herein. Bringing K.S.A. 79-201b Fifth into the fray
spawns the previously referred to arguments relative to the
constitutionality of Fifth and the propriety of hybridizing ex-
emptions. We do not believe applicant’s exemption requires
consideration of K.8.A. 79-201b Fifth.



U Oesdunaie, GUURT Uk KANSAS VoL, 236

Board of Johnson County Comm'rs v. Ev. Luth. Good Smaritan Soc.

Let us look closely at K.S.A. 79-201h Fourth, repeated at this
point for simplification:

“Fourth. All real property and tangible personal property, actually and regu-
larly used exclusively for housing for elderly persons having a limited or lower
income, assistance for the financing of which was received under the national
housing act and acts amendatory thereof and supplemental thereto, and which is
operated by a corporation organized not for profit under the laws of the state of
Kansas or by a corporation organized not for profit under the laws of another state
and duly admitted to engage in business in this state as a foreign, not for profit
corporation; and all intangible property including moneys, notes and other
evidences of debt, and the income therefrom, belonging exclusively to such a
corporation and used exclusively for the purposes of such housing.” (Emphasis
supplied.)

To what does the term “assistance for the financing of which
was received under the national housing act” refer? Note use of
“was” received. Clearly this can refer only to construction costs,
as rent subsidies are ongoing items of expenditure. The use of
the term “financing,” again, indicates construction as opposed to
rent subsidies of residents. Yet the case is argued along the lines
that the presence of elderly residents whose rents are not feder-
ally subsidized and who personally pay the full rent somehow
requires the applicant to seek exemption under K.S.A. 79-201h
Fifth. We do not agree.

The exemption provided for in K.S.A. 79-201b Fifth requires
the facility to be operated on a below cost or on a “lowest
feasible cost” basis. Nothing comparable is found in Fourth.
Why? The answer is simple. It is common knowledge that when
construction of public housing for the elderly (and handicapped)
is financed through the National Housing Act, the operation of
the facility is subject to ongoing federal control. Resident eligi-
bility, amount of rent to be charged, amount of rent subsidy,
operational expenses, etc., are the subjects of a plethora of
federal statutes and regulations. To gain the tax exemption set
out in Fourth, an applicant does not need to show qualifying
operating costs—only that it is a qualifying not-for-profit corpo-
ration operating a National Housing Act facility for the elderly
(and qualified handicapped). Any such operation not in compli-
ance with the mass of regulations is subject to penalties includ-
ing the loss of federal rent subsidies. The federal government
can effectively shut down the facility for noncompliance. The
legislature in enacting K.S.A. 79-201b Fourth obviously relied
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upon federal regulations to assure the goals and public purposes
of the program designed to provide adequate housing for low
income elderly and handicapped persons have been and con-
tinue to be met. The presence of the four elderly residents i1
Olathe Towers not receiving rent subsidies is a matter between
applicant, as operator of the facility, and HUD. Burrowing
through the financial statements of the elderly residents of
Olathe Towers is neither required nor pertinent to a determina-
tion of applicant’s eligibility for tax exemption under K.S.A.
79-201b Fourth.

We therefore conclude Olathe Towers is entitled to exemption
from ad valorem taxation based upon K.S.A. 79-201b Fourth. By
virtue of this determination, other issues raised need not be

addressed.
The judgment is affirmed.
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PSS MOTORCY CLE IRDUOSTRY  COOisC T
AEDE S. TOFERS BELWID.
TEIFE R . RS S S S i D

28 March 1785

Senator Fred Kerr
Foom 1473 M.
Capitol Building

Topeka, Hansas

Dear Senator Ferr,

Most of the motorovele dealers in Hansas believe that we are already
paving too much for ow tax stamp, relative to the auvto dealers.

Howsver, I have more or less convinced the membership that because
they are used to the F1.00 stamp, it would natwrally be fairly sasy
to continue it. ALl of ow people do support the svstem {(this
mathod of paving tases) and would hate to sese 1t go away.

The problem with HBZEZE is the ratico of increase. Motorovoles wouwld
go up L pdD R, where autos would go up only S0%. #Arnd, at that, the
auto dealsrs are certainly complaining.

ould yvouw like to guesss how the motorovole dealers fesl?

You asked me duwing the commitbtes hearing for my recommsndation of
how to reconcile this mutual problem.  After much discussion with

the officers of the FHansas Motowrovole Industry Council (BEMICY, as
waell as the genesral membesrship, we have developesd what we fesel is a
moe than failr suggestion.

Al NEW AND USED MOTORIZED RICYCLES AND MOTORCYCLES ~ #1.00
EXCERT MEW AND USBED MOTORCYCLES OVER 1000CC - $2.00

Im 1984, 804% new motorized bicvoles and motorcveoles were
registered.  Of that figure, 12865 were over 1000cc’'s. OF caurcc, a
large number of used machines were sold, but 1T don’'t have thos
filgurss.

One of the problems the membership has with the tax is that some, 1if

i
nmot all, of the collected tax goes to the county for road repair
How bad can a motoroyvole damage a road?
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We want to pay ow fair share of taxss, but to claim ow tax stamp
monsy goss o rosd repaic that was caused by motorovoles is
astonishing.

Extremsly few people cwn only a2 motoroyvole. Mearly svervone that
owms & nobtoroyvole also owns an auto.

Now he can’t drive both at the same time and when he rides his
motorcycle, he is really giving the county a break.

we don 't have any problem paving inventory tax, bul we think the ta
dollars should be used realistically, and that means for something
other than for road repair.

Fersonally I believe the money could be put to better use in the
satety arsa for motorcveoles.,  SBuch as, billbosrds advising auto
dirivers to be more aware of the motorovoclist and advising
motoroyvelists to wesr thelr helmebts.

i

Generally speaking, ow members agres with the auvto lobby in that we
would e more than willing fto sit down once a vesr bto review the
price of tax stamps.

I+ I can be of fuwther assistance, please don’'t hesitate to call me
at my office. BHE-1053 in Topeska.

Sincerely,

el V-] )0

Fichard V. Davis
Vice Fresident
FHIC




Attachment 5
PAH2333b3

Proposed amendment to HB 2333 (As Amended by House Committee)

On page 1, in line 36, by striking "$1" and inserting "$2";
in 1line 37, by striking "$7.50" and inserting "$7"; in line 41,
by striking "$9" and inserting "$8"; in 1line 43, by striking
"$12" and inserting "$11"; in 1line 45, by striking "$12" and
inserting "$11";

On page 2, in line 47, by striking "$15" and inserting
"$14"; in line 49, by striking "$15" and inserting "$14"; in line
51, by striking "$18" and inserting "$16"; in line 52, by
striking "$27" and inserting "$25"; in line 54, by striking
"$49.50" and inserting "$45"; in line 59, by striking "(11)" and

inserting "(12)";
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Attachment 6

Senate Committee on Assessment and Taxation

RATES FOR THE MOTOR VEHICLE STAMP TAX
(H.B. 2333>

Tax Under Tax Under Suggested
Category Current Law H.B. 2333 Amendment
New Vehicles

Motorcycles $1.00 $£2.00 $2.00
< 3,000 1ibs 6.00 S.00 S.00
3,000-4,000 lbs 8.00 12.00 11.00
4,000-4,500 1lbs 10.00 15.00 14.00
4,3500-8,000 1lbs 12.00 18.00 16.00
> 8,000 1bs 33.00 49.50 45.00

Used Vehiclesa
Motorcycles 1.00 1.00 2.00
< 3,000 1lbs S.00 7.50 7 .00
3,000-4,000 1lbs 6.00 S.00 8.00
4,000-4,500 1lbs 8.00 12.00 11.00
4,500-8,000 1lbs 10.00 15.00 14.00
> 8,000 1lbs 18.00 27 .00 25.00
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