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MINUTES OF THE _SENATE  COMMITTEE ON ENERGY & NATURAL RESOURCES

The meeting was called to order by SENATOR MERRILL WERTS at

Chairperson

8:00 am/gxn. on FEBRUARY 14 19.85in room _123-S _ of the Capitol.

All members were present except:

Committee staff present:

Ramon Powers - Research Department
Don Hayward - Revisor's Office
Nancy Jones - Committee Secretary

Conferees appearing before the committee:

SB 1 - Prohibiting the underground burial of hazardous waste.

Chairman Werts referred the committee to a balloon copy of SB 1 for discussion.
(Attachment A), which included the revisor's language for the amendment pre-
viously adopted.

Don Hayward explained the word '"person" was being proposed in lieu of '"party"

to broaden the meaning of those who could intervene in an appeal. Senator

Kerr expressed the opinion that the word "person" may have too broad a meaning
and could encourage the appeal of an order by persons unrelated to the particular

case, thus slowing down the entire process. Secretary Sabol stated the word
"person" 1is defined in the hazardous waste statute and has not caused a slow-
ing down of the process. It does allow any person who feels affected the

opportunity to appeal within the stated time period which is 10 days following
the issuance of an order issued by the Secretary or a court. The word '"person"
is proposed for consistency, as it appears in the provisions of current law,
and with the addition of the word aggrieved, would limit those who could
appeal. This has not affected the giving or denying a permit. Senator Fele-
ciano feels '"person" is needed as the word "party" is restrictive and there
should be utilization of present law since the word aggrieved as written
limits those who could appeal.

Charles Hamm stated that K.S.A. 65-3450 defines aggrieved person and the
Department wants consistency with existing law to avoid interpretation prob-
lems.

Motion was made by Senator Feleciano to strike the word "party" and replace
it with the word "person" on line 78. Seconded by Senator Martin. Motion
failed on a hand count(5-5).

Discussion and action by the committee on proposed amendments to the bill

were as follows; Line 33 - addition of "units of the facility in which".
Motion by Senator Yost for adoption. Seconded by Senator Hayden, and the
motion carried. Line 89 - include the word "disposal"; Line 117 - include
"mound landfill". Motion by Senator Gordon to adopt. Seconded by Senator

Vidricksen, and the motion carried.

Amendments proposed by Secretary Sabol (Attachment B) were reviewed. 3(a) is
a requirement to comply with RCRA. Motion was made by Senator Hayvden to
adopt. Seconded by Senator Thiessen, and the motion carried. 3(b) brings
county or district attorney or attorney general into plaintiffs civil enforce-
ment action rather than simply the Secretary. Motion by Senator Vidricksen

to _adopt. Seconded by Senator Langworthy and the motion carried.

Further discussion was held on amendments proposed by James Young of the
Chemical Waste Management, Inc. (Attachment C). Secretary Sabol feels (b) (2)
is not needed. Chairman Werts suggested there might be a conflict between

"a secretary's order and a court order as addressed in this section of the
bill. Secretary Sabol stated that no order would be issued that would be
inconsistent with the stafubesnadnd nifivbe.decratary..would be issuing an order

been transeribed verbatim. Individual remarks as reported herein have nat
been submitted to the individuals appearing before the committee for

editing or corrections. Page ._.__.];_ Of _2;’_._..
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To bury hazardous waste, that could in fact be an exception. 1In response
to a guestion from the Chairman, Secretary Sabol stated that in the event

a person who was ordered to dig up and rebury hazardous waste pursuant to a
remedial action, clean-up spill response, closure or post-closure plan by
the secretary or a court, a new application for exception would not be re-
quired for the reburial. Senator Hayden said he did not think the court
would override the secretary's orders and issue some other guideline.

Motion was made by Senator Feleciano to recommend favorably SB 1 as amended.

Seconded by Senator Kerr, and the motion carried.

The meeting adjourned at 9:00 a.m. Next meeting will be announced.
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Session of 1985

SENATE BILL No. 1
By Special Committee on Energy and Natural Resources
Re Proposal No. 20
12-18

AN ACT concerning hazardous waste; prohibiting the under-
ground burial of hazardous waste; providing for exceptions to
such prohibition; amending K.S.A. 1984 Supp. 65-3443 and
repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. (a) The underground burial of hazardous
waste produced by persons generating quantities of such waste
greater than those specified in K.S.A. 1984 Supp. 65-3451 is
prohibited except as provided by order of the secretary of health
and environment issued pursuant to this act. Such prohibition
shall not be construed as prohibiting mound landfill, above-
ground storage, land treatment or underground injection of haz-
ardous waste. Any existing hazardous waste disposal facility
which utilizes underground burial shall cease such practice and,
with the approval of the secretary, shall implement closure and

post-closure plans for all”’hazardous wastes which have been
disposed of underground.
(b)‘(})——”}‘here—-’rs——es%ﬂb“she :
waste disposal review board which shall be composed
members as follows: The secretary of health and-¢nvironment,
the state geologist, a member appointed bytie president of the
senate, a member appointed by the minGrity leader of the senate,
a member appointed by the s
tives, a member appoint

«Ker of the house of representa-
5y the minority leader of the house of
representatives an member appointed by the governor. The
term of office-6f the appointed members shall be three years.
¢ expiration of the term of office of the appointed
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0047 reason other than the expiration of a member’s term of office
0048 appointing authority making the original appointment
0049 point a successor to fill the unexpired term of office:
0050 tary of health and environment shall serve
0051 board. All budgeting, purchasing and relat
0052 tions of the board shall be administer
0053 the secretary of administration, Al
0054 by the chairperson of the boar
0055 tion. Three members of th
0056 the transaction of busj
0057 which have officer
0058 assistance to
0059 Appointed
0060 meetin
0061 *all

management func- Lo .
under the direction of
ouchers shall be approved
and the secretary of administra-
oard shall constitute a quorum for
ess by the board. The state agencies
serving on the board shall provide such staff
board as may be requested by the board.
embers of the board attending regular or special . Sl e
of the board shall be paid compensation, subsistence o ’ I, L S Lo e
ance, mileage and other expenses as provided in K.S.A. > o o : o RS o B
0062 »75-3223;-and-amendments thereto, N . S o
0363 l (2) _The duty of the underground hazardous waste disposal m (1) The secretary »shall]r e .
064 review board shall be to|decide whether or not an exception to  * |} _ ' ' '
0065 the prohibition against underground burjal of hazardous waste
0056 shall be granted for a particular hazardous waste. No decision to . T . N Lo
0067 grantan exception shall be rendered unless it is demonstrated to - ___[secretary] e P B Sk
0068 (he@a@that, except for underground burial, no economically : o o R T AR A

0069 reasonable or technologically feasible methodology exists for the
0070 disposal of a particular hazardous waste. The procedures for

i

AAinclude a public hearing and.shall] —~ ° = ... 1 - d

0071 obtaining an exception to the prohibition against underground : Fions adopted by the secretary. osuch rules and .

A and regulations adopted by \ ! ‘ : R

0072 burial of hazardous waste shall’be as established and prescribed rules an J ' include requirements for the: form and ‘co.nt-:entgﬁ
regulations shall incl qui : »

0073 byrth*e board ' Co

. |of a petition desiring an exception . ‘ — .
0074 l(3) Whenever the underground hazardous waste disposal re- T2) WitRIn 90 dayé after submission of a petition de51r1ng an

0075 view board [?i;cides to grant an exception to the prohibition o exception, and if the secretary : e '
- 0076 against underground burial of hazardous waste, the secretary of ’,-

0077 health and environment shall issue an order so providing. Any o ] person l

0078 Eanlx]aggrieved by the{gi]ure to issue an order under this section B : : : the
- 0079 shall have the right to appeal in the manner provided by K.S.A. Lissuance of an oxrder »Or i '

2080 1985 Supp. 65-3440, and amendments thereto.

81 Sec. 2. K.S.A. 1984 Supp. 65-3443 is hereby amended to read { >
0082 as follows: 65-3443, (a) If the secretary finds that the gencration, =%
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accumulation, management or disposal of a hazardous waste by
any person is or threatens to cause pollution of the land, air, or
waters of the state or is or threatens to become a hazard to
persons, property or public health or safety or that the provisions
of this act or any rule or regulation adopted pursuant thereto
have been otherwise violated, the secretary may order the per-

son to modify the generation, accumulation(©i] managementlol

the hazardous waste or to provide and implement such hazard-
ous waste management procedures as will prevent or remove the
pollution or hazard or take any other action deemed necessary.
The secretary may order any person having a permit issued
under this act, and who operates a public or commercial hazard-
ous waste management facility, which the secretary finds suit-
able to manage the hazardous waste, to provide and implement
hazardous waste management procedures to prevent or remove

such pollution or hazard. Such order shall specify a fair com-

pensation to the owner or permittee for property taken or used
and shall specify the terms and conditions under which the
permittee shall provide the hazardous waste management ser-
vices. Any order issued shall specify the length of time after
receipt of the order during which the person or permittee shall
provide or implement hazardous waste management procedures
or modify the generation, accumulation or management of the
hazardous waste.

) lftheseefetaryfmdsﬂl&tthefeisaneqmmemuy

mefedesir&blepfeeedmeavaﬂableetheﬂh&ngmanélwﬁalfef

the dispoesal of a partieular type of haserdous waste; the seeretary
shallerder@hﬁt%heaﬂeefgmﬂﬂdb&fiﬂfeﬂhedi&peﬁﬁlefthﬂ
%ypeefhezardeuswastebediseeﬂﬁﬂﬂedr%eseefe%afyinde—
veloping sueh finding mayfequ%rethegenemteftepmwde‘
information and plans for potential envire pmentally more desir-

{e) (b) The secretary shall adopt rules and regulations pro-
viding for approval of closure and post-closure plans, establish-

) ' .

oﬂ‘!)\é\bbsﬁy .

ing standards for underground injection, land treatment-and
above ground storage of hazardous waste.
d) (c) Any party aggrieved by an order under this section

, mound 1andfill
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0120 shall have the right of appeal in accordance with the provisions
0121 of K.S.A. 1985 Supp. 65-3440, and amendments thereto.

0122 Sec. 3. K.S.A. 1984 Supp. 65-3443 is hereby repealed.

0123 Sec. 4. This act shall take effect and be in force from and
0124 after its publication in the statute book.




2. We would also like to have assurances in the bill that the
wording "no economically reasonable or technologically feasi-
ble methodology exists for the disposal of a particular
hazardous waste" starting on Line 68 addresses not only what
is economically reasonable for the person submitting the .
request for exception but also what is economically reasonable
on behalf of the state's interest. This would include such
factors as cost to the state for post-closure care or monitor-
ing and the potential for costs associated with failure of the
below ground containment system. The test for "economically
reasonable” should consider the potential long term costs of
allowing Tand burial of a hazardous waste (with its particular
mobility, toxicity, or other characteristics) rather than
taking a narrow perspective only upon the front-end costis of
utilizing alternative disposal methods.

3. As a result of a November 27, 1984 public hearing on the
department's application to EPA for final RCRA authorization,
two problems with current statutory authority were identified
which will delay EPA granting authorization to KDHE. We would
suggest that SB 1 be amended to also include the following:

<:> K.S.A. 65-3441(c) be amended to clearly state that
criminal penalties are subject to per day penalties by
adding the following language:

"Any person who knowingly violates any provisions of
paragraphs (i) to (ii), inclusive, of subsection (a) o
shall be guilty of a class C felony and, in the case of a 7
continuing violation, every day such violation continues LR
shall be deemed a separate violation, and upon conviction
thereot shall be punished as provided by law.”

é%? Amend K.S.A. 65-3450 as follows to also provide citizen
jntervention in cases brought by county or district
attorneys or by the attorney general:

"If the secretary, county or district attorney, or
attorney aeneral brings civil enforcement action pursuant
to this act, any perscn who has an interest which is or
may be adversely affected, upon timely application, shall
be allowed to intervene in such action pursuant to K.S.A.
60-224, and amendments thereto."

These tWovamendments would eliminate the issue of statutory equivalency
with RCRA and would overcome the last hurdle identified by EPA whicn is
delaying the delegation of the RCRA program to the state of Kansas.
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0079 shallhave the right to appeal in the manner provided by K54,

Sec. 2. K.S.A.1984 Supp. 65-3443 is hereby amended to read
0082 as follows: 65-3443. (a) If the secretary finds that the generation,

underground burial of hazardous waste shall be established by rules and
regulations adopted by the secretary in accordance with K.S.A. 77-415 et
seqg. and amendments thereto. Any person who has been ordered to dig up
and re-bury hazardous waste pursuant to a remedial action, clean-up,

spill response, closure or post-closure plan by the secretary or a court
shall comply with the terms of the order in lieu of this section.

(2) In adopting rules and regulations the secretary shall require
that any person seeking an exception must file a written petition with
the secretary in a form and with such content as the rules and
regulations shall prescribe. The secretary shall issue an order
approving or disapproving the exemption request within 60 days of the
filing of the petition and shall include in the order the specific
reason or reasons for the approval or disapproval. Any party aggrieved
by an order issued under this section shall have the right to appeal to
the district court of the county of residence of the appellant in the
manner provided by K.S.A. 1985 Supp. 65-3440, and amendments thereto."
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