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Date
MINUTES OF THE _SENATE COMMITTEE ON JUDICTARY
The meeting was called to order by Senator Rober%mggigl at
~10:00  am/gxn. on February 25 , 1985in room 514-S _ of the Capitol.
Al members wgre present exgept: Senators Frey, Hoferer, Burke, Feleciano, Gaines,

Langworthy, Parrish, Talkington and Winter.

Committee staff present:

Mary Torrence, Office of Revisor of Statutes
Mike Heim, Legislative Research Department
Jerry Donaldson, Legislative Research Department

Conferees appearing before the committee:

Dr. Susan Voorhees, The Menninger Foundation

Clark Owens, Sedgwick County District Attorney

Dennis Moore, Johnson County District Attorney

Jim Clark, Kansas County and District Attorneys Association
Suzy Sanders, Kansas Organization of Sexual Assault Centers
Ron Smith, Kansas Bar Association

Joe Cosgrove, Assistant District Attorney, Johnson County

Senate Bill 167 - Admissibility of videotaped testimony by child
witnesses in certain cases.

Dr. Susan Voorhees, The Menninger Foundation, works with children who
have been abused. ©She testified in support of the bill. She stated the
abuse always causes trauma. The necessary investigation can perpetuate
trauma to the child. This secondary trauma can compound the initial
psychological damage of the child.

Clark Owens, Sedgwick County District Attorney, testified in support of
the bill. He stated he feels this bill will provide relief from the
trauma victims go through. With the past several years, there has been
a great deal of nationwide interest involving sexual assault children.
It is not that it is suddenly appearing. In Sedgwick County, they have
experienced an explosion in reporting the crime. In 1982 they filed 31
sexual assault cases; in 1983, 61 cases; and in 1984, 94 cases. He
testifi=d he did think this has come about because they implemented pro-
cedures to encourage reporting this crime. He explained an individual
goes around to the schools educating the children on preventive tech-
niques. After the person has given this talk, some children will come
forward to report their experience. They are beginning to see a trend
towards looking at victim's rights. This is one more bill oriented
toward victim's rights. When testifying in court, witnesses are very
nervous. This bill is to try to minimize the amount of trauma when a
witness has to testify on sexual assault. There are two categories of
sexual assault offenders; one category is strangers, and the second, the
people within the family or relatives. When a victim testifies against
a family they find there is a different type of testimony. Mr. owens
stated they feel they lose sexual assault cases because of the inability
to minimize the impact of the court system on the witnesses. He re-
ferred the committee to his handout relating a mother's story of her

two children who were sexually molested (See Attachment I). He stated,
no matter how much you tell the kids the offender will not shoot vyou

in the court room, this has an impact on the child's testimony. Mr.
Owens pointed out the best legislation is in Oklahoma and Kentucky, and
this bill is like the Oklahoma bill. In Kentucky the videotaping is
done preceeding the proceedings and that can be used as direct testimony.
He said a year is a long time for a child to remember; the information

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page l Of J_




CONTINUATION SHEET

MINUTES OF THE __SENATE  COMMITTEE ON JUDICIARY ,
room 214-S5  Statehouse, at 10:00  am./gan. on February 25 1985

Senate Bill 167 continued

is more reliable if the child can give the testimony soon after the
sexual assault. The child tends to forget after awhile.

Dennis Moore, Johnson County District Attorney, testified in support

of the bill. He stated in the past one-and-a-half years we have seen

a great change in reporting the crimes. There is a good law in Kansas
in the Child Protection Act, successful prosecution of child sexual
abuse. This will give a great deal of strength for the prosecutor to
get information to the jury. In the past eight weeks he has been in-
volved in prosecution of two child abuse cases. In both of these cases
these children would have been terrified to appear in court because the
judge is present, twelve jurors are present, newspaper people, and the
child is subject to cross examination. This is traumatic for the child
and can put a child over the edge. The bill provides a number of pro-
tections for the child. In Johnson County they are filing two to four
child sexual abuse cases per week. They are finally able to do what
needs to be done in prosecuting those people.

Jim Clark, Kansas County and District Attorneys Association, testified
this bill is not a prosecutor's bill, it is a victim's bill. This is

to the child's benefit. An impartial camera to record the child's state-
ments 1is much better and more reliable for the child victim.

Suzy Sanders, Kansas Organization of Sexual Assault Centers, testified
in support of the bill. The organization she represents maintains hot-
lines. The problem is what to do with the information. Do they try to
deal with what happens to the kid? Do they make it worse for the child?
Most frequently they decide to put the child in counseling and take them
away from the person. The organization is going into the schools with
education programs; people in schools are required by law to report any
incidents they hear. She said school people have grave concern with
addressing that issue because of the trauma to the victim. Now at least
there is a possibility that this can be videotaped. This is one of the
choices that will be available to encourage them to report.

Ron Smith, Kansas Bar Association, testified the association has taken
no position on this bill. He was appearing in an informational capacity.
He stated the use of videotaped testimony, whether for children or not,
is an important growth technique in preserving evidentiary testimony.

A copy of his testimony is attached (See Attachment ITI).

Joe Cosgrove, Assistant District Attorney for Johnson County, testified
in support of the bill. He stated the availability to use videotape or
television monitor testimony of young children would be a welcome, mod-
ern and humane addition to our justice system. A copy of his testimony
is attached (See Attachment IIT). During committee discussion a com-
mittee member inguired if there was any problem with allowing a child to
use a doll as a model in connection with the testimony? Mr, Cosgrove
replied, ves, it is a very valuable way to demonstrate the crime. Another
committee member inguired if the Kentucky and Oklahoma laws have been
before the courts? Clark Owens replied, he cannot find the statutes
that have been challenged. The committee member suggested requesting an
attorney general's opinion.

The hearings on Senate Bill 167 were concluded.

Senator Burke presented a request for a committee bill that deals with
the issue of hazing. Following the explanation, Senator Burke moved to
introduce the bill and hold for next session. Senator Winter seconded
the motion. The motion carried.
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CONTINUATION SHEET

MINUTES OF THE _SENATE __ COMMITTEE ON JUDICTIARY
room 514-S  Statehouse, at _10:00 a.m./pxx on February 25 1985,

Senator Winter presented a request for a committee bill concerning hos-
tile take over of corporations. Following the explanation, Senator Winter
moved to introduce the bill. Senator Burke seconded the motion. The
motion carried.

In the 10:00 A.M. committee meeting, February 22, 1985, Kathleen Sebelius,
Kansas Trial Lawyers, had requested two committee bills. Senator Gaines
moved to introduce the bills. Senator Langworthy seconded the motion.
Because there was no quorum, the committee did not vote on the motion.
Today the motion carried to introduce the committee bills.

The meeting adjourned.

Copy of guest list attached (See Attachment IV).

Page _3 _of 3
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LUCY, A MOTHER OF TWO CEILDREN WHO WERE SEXUALLY MOLESTED, SHARES HER
STORY ARD INSIGHTS ABCUT THE PROBLEM AND COMMENTS ON EOW THE PROBLEM

IS DEALT WITH IN LOUISYVILLE, KENTUCKY.

LUCY: I think the situation my children were involved in is kind

of classic. It's the way it happened. Larry was an upstanding member
of the community. I'¢ known him for years. I was crazy about Larry
and his wife. It wesn't Jjust a bebysitting situation, they were

friends of mine. And she babysat, so she babysat with my children.
There were a number of children there.

I'm a conscienticus mother. I didn't just drop the kids off.
You know, I talked to them daily about what was happening with the
children. And yet Larry molested Amy and Steven both and a number of
other children for more than three years before I knew anything about
it.

My little girl &ién't show any signs of any problems. My little
boy was having emotionzl problems all that time. "I discussed them at
length with Larry and Edith. He was seeing a counselor, being test-
ed. It went on for vears. And it went on with the other children
too. There were eventually five children who testified in court.
Without any of us knowing anything about it, not anything at all. The
professionals who treated Steven didn't have any hints that he was
involved in anything like that. So in that way it was your typical
case.

Larry was a nice fellow. He was the choir director at his
church, he'd been president of the Kiwanis, he'd taught at the commun-
ity college here, you couldn't want to meet a nicer guy.

I've got several band wagons I1've gotten on. One of them is
teaching the children. I had talked to my children. My youngest
sister was molested whken she was little. So I was more aware of it
than other people. I had taught the kids, I thought, everything I
needed to teach them. -

When Steven told ome about it, it was just a fluke. We happened

to be talking about sexual abuse that night. I had read an article in
the newspaper. I guess I used the right words that night. I don't
know why Steven told me that night. when I was talking about it,

never dreaming for a minute that this really needed to be said in our
home, it hadn't crossed my mind that this was going to happen to my
kids. I was just being conscientious, and Steven just real quietly
said "Mom, Larry did all those things to me."

And of course it &ll progressed and he told me they had been
horribly molested for vears. And one of the things that he said was I

had told them about bzd people and Larry wasn't a bad person, Larry
was a nice man. I liked Larry. I told them, "Respect Larry, Larry's

Ay
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& nice man, do what Larry and Edith tell vyou. They're good people".
That was a big mistake we all make. We tell our kids about the sick
people, the crazy people, the mean looking people and the child moles-
ter isn't. Larry's so typical in that.

I was immediately overwhelmed with guilt. Just overwhelmed with
feeling guilty. I immediately caid to the kids, "Oh God, you've been
miserable all these years", and they said, "No". They liked it at

Larry and Edith's except when Larry was molesting them. They're just
little kids. They played. Their friends were there. They liked it
there except for that and they just excepted that. That was a part of
the way things were going to be.

They kept it a secret. It never crossed their minds to tell any-
body . Steven said he had wanted to tell me all the time but he had
never planned on telling me. It kind of slipped out that night. Amy,

I think, is still real irritated with herself that she ever did tell
me . It opened up a great big can of worms with her that she didn't

want to deal with. She didn't want to think about that. She'd put
that in a place in her head that she intended to keep it all her
life. And she will still say, "I should never have told you, it
didn't do anything but cause trouble.” It was all over with. They
weren't going to the sitters there anymore. As far as they were con-
cerned,and I think they still feel that way a lot, life would've been
easier if they'd never opened their mouths. And that's, I think, a

sad reflection on our society.

Amy and Steven have been through hell. It was all over with two

years ago. We reported it, we went to the police. We did all the
right things. We went through the court process. It took over a
year. They've been through intensive counseling. They've Dbeen

through hell. And it's not over.

Larry's in jail now. But they're still scared of him. Steven
was up last night talking about, "Well, what if Edith comes and tries
to kill us?" They're scared, that's all there is to it. I tell
Steven, "You know, Edith is not going to come try to kill us." But

after I put him to bed, I went down to the basement to do the laundry,
and I caught myself looking out the door. I don't ever walk past the
back door that I don't look out.

I'm scared of Edith too. I have no reason to think that Edith is
not going to go out to the pen and see Larry and just get all hot and
decide Lucy is the one that started this, and by God I'm going to go

kill her. Chances are Edith's not going to do it. I keep telling
Steven Edith's not going to do it. But, I don't know that she won't.
It's just, it's opened up fear'in us that we didn't have before. 1It's

gotten better of course over time.

I can't say enough about the Exploited/Missing Child Unit here.
The people that worked with my kids knew so much what they were

-
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doing. I was so paranoid, I told Leo Hobbs when we went down there
for them to interview the children, the social worker and the police
officer were going to take the children individually in a room and
interview them. I said "No way, you don't talk to them without me."
I wasn't letting anybody near my children. They were so good. It
didn't take but just a minute to realize that they knew what they were
doing. They know how to talk to the kids. We were down there for
almost four hours. The kids walked out of there chitchatting. We
were at the back door, it was after midnight and they were locking up
the doors, and we looked down and Amy was dragging along one of the
anatomically correct dolls. She had just gotten real comfortable with
those people down there. They knew what they were doing. They're so
well trained. They made Amy and Steven feel comfortable.

The police officer that we worked with did so much to make Amy

and Steven feel safer. Larry was arrested but he got out the next
day. They just figured he was going to come kill them. They talked
to Mike Simpson, the officer that worked with us. I called him and

asked "Mike, what do I do? They're scared to death.” He got on the
phone with them and he talked to them and he said, "I'm not going to
let Larry hurt you." He said it to them over and over again. I could
go on forever about how good the people were that we worked with.

We ran into a lot of court delay. It just drove me crazy. It
was reported in April. We were supposed to have gone to court in
November. Two days before, after meeting with the prosecutor, the
social worker, the police detectives, the kids going over their testi-
mony, visiting the courtroom, we were so scared, we were about to die,
and they delayed the trial until the next April. It just about killed
us, it really did. We had been miserable for months, and all we could

think of was getting it over with. I know the court systems are full
and crowded. I don't know if there's a way you can ask them to make a
exception for children. I don't know why you couldn't. Children are

darned important.

I'm not going to be ashamed of this. I don't want my children to
be ashamed of 1it. We've been victims of a crime. If somebody had
shot my kids I wouldn't have been guiet about it and I'm not going to
be quiet about this. I don't want my kids to have any reason at all
to feel like they have to be ashamed of bheing a victim of a crime. I
figure I need to let them know I'm not ashamed of it. I didn't do
anything wrong as a mother. I know that. I'm a good mother, they're
good kids. None of us did anything wrong. Larry's the person that's
wrong.

The legislation that we've passed here I think is wonderful. I

wished we'd had it a couple of years ago. One thing I feel very
strongly about after watching my kids 1is testifying in front of the
offender. Every one of these kids was scared to death Larry was going

-
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to kill them right there in the courtroom. Thzy weren't sure he
wasn't until they walked out. Leo and I were talking about the
possibility of closed circuit testimony. 1 just zhink it would make
the biggest difference in the world if I had been eble to tell amy and
Steven, "You're not going to have to see Larry.” It would've worked
out the same in the end. They would've gotten Amy and Steven's testi-
mony. Larry could've looked at them through a one way mirror or some-
thing. He could've had his rights. But they wculdn't have had to
spend a year being scared Larry was going to shoot them under the
table in the courtroom. That I think is terribly Important.

Pre-trial video taping I think would be fantastic. Even if it
couldn't be used in the courtroom. Right before the trial when I was
going over the children's original statements with them, Amy got ter-
rified two days before the trial. She couldn't remember something.
It was written right there and that's what she had said. She just
plain couldn't remember. It had been & long tirce. Amy was terri-
fied. She thought she had made it all up. She just got hysterical
and she said "Mom, I don't remember ever saying that, I must of lied,
I must of made it all up." It took a couple of hours for me to be
able to drop little hints until finally something clicked in her head
and she remembered it all. That little girl was so relieved. "Oh
God, Mom I'm so glad I haven't been lying." She really thought she
Was. If we'd had a video tape of Amy sitting there in the police
department that she could've looked over and refreshed her mind and we
didn't have to spend days reading these gory transcripts so that Amy
could remember what had happended to her a year ard a half before, it
would've been just a tremendous help to us. Even if it can't be used
in the courtroom.

One other biggie Leo and I were talking about is counseling for
the children. I've been paying $62 an hour for my children to see a
child psychologist. It's not time for it to stop vyect. I'm going
broke doing it, but they have to have it. While I was talking to Leo
I said, "You know if I'd thought of it, if we had taped some of the
sessions with my kids and let somebody listen to it, somebody would
pay attention when they said these kids need counseling”.

LEO HOBBS: How many of the other kids that were victims along
with your children are in counseling or have been in counseling?

LUCY: One.
LEO HOBBS: That's a tragedy.

LUCY: The other parent's have not taken their children to
counseling.

LEO HOBBS: It's easier to not confront the problem. And it's
easier to just ignore it and say they're OK. As long as the children

ji:
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aren't exhibiting bizarre behavior or anything like that, then you can
ignore it. And the things these people don't realize is that that is
back in these children's mind in a dead zone somewhere that is eventu-
ally going to manifest itself in some type of behavior.

CAPT. PRICE: All of us are involved in the area of investigating
the crimes and so forth but at the same time most of us are also
parents, and I want you to know we appreciate your willingness to meet
with us and share your story because it could happen to any one of

us. In looking back over the entire situation can you think of any-
thing at all that had you known what you now know, would have tipped
you off. Is there anything that we can watch for in our children's
behavior?

LUCY: There were a few things, and the more people I talk to the
nore this one point keeps cropping up; little girls with bladder in-
fections and kidney disorders. My little girl had them. Almost all
the parent's I've talked to who have little girls who were molested,
it turns out that these little girls had bladder infections. . My
pediatrician cried when T told him what had happened. He said "God,
why didn't I think of that?" Amy's bladder infections particularly
were caused by fecal contamination. Amy was one of those little kids
who smiled all the time. Nobody would've suspected anything was ever
wrong with Amy. But that's a biggie.

The psychologist said that, when he looked back over our file to
write a report for the court, he noticed in the initial survey he gave
me, I did put that Steven masturbated a great deal and seemed to show

ap unusual interest in sex for his age. A lot of kids are interested
in sex today. So you don't know. He was five years old at the time.
We write off a lot of things or find other reasons, and there are
other reasons of course why some things happen. Steven had a great
Geal of real serious emotional problems all this time, but I did
everything I could to get help for him. He saw a counselor. He was
evaluated extensively. It never came out.

CAPT. PRICE: What was this individual telling these youngsters
to keep them from telling?

LUCY: He held knives to them and told them he would kill them.
If he didn't kill them he'd kill me.

Somebody pointed out to me and I think it's something that we
need to do in our education of the kids, is to tell the kids and then
mom, ¢o home and ask your child if anybody has ever done that to
them. I never came right out and said, "You know, Steven I've just
explained these things to you. Has anyone ever done that to you?" I
think if you're giving them an out, you're giving them an opportunity
to say yes.

I'm convinced the key to it is educating the children. I'm
absolutely convinced and my kids are to. Educational television not
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long ago did 'a series that I thought was really good. Aamy said it
wasn't accurate. She proceeded to sit down and write a little skit
and say, "Mom this is the way it ought to be." And Amy's little skit
came right to the point. That's it. This man is putting his hands on
this girl's vagina. This man is putting his mouth on the little boy's
penis. And Amy, who is nine years old, sat there in the living room
and said, "They don't know what they're talking about, they're not
even talking about sexual abuse." Big deal if they're talking about
bad touches, tell the kids what a bad touch is.
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RON SMITH
Legislative Counsel

KANSAS BAR
ASSOCIATION

SB 167
Senate Judiciary Committee
February 45, 1985

Mr. Chairman., Members of the committee. My name is Ron Smith. I am
Legislative Counsel for the Kansas Bar Association.

The Kansas Bar Association represents 4,200 of the state's 5,800
attorneys. Our attorney-members are in every county, practice all types of
law, represent both plaintiffs and defendants. Their common bond is they

want a good legal system within which they can help Kansas citizens with
their problems.

Our legislative policies are considered by the Legislative Committee
of the KBA, which makes recommendations to the Executive Council. The
Council consists of 21 lawyers from across the state. Ten members are

elected by geographic districts. Our Executive Council includes members of
the Judicia

We believe our Legislative Positions constitute a considered and
rational approach to the important issues facing the Kansas Legislature.

The Kansas Bar Association has taken no position on this legislation.
I appear here today in an informational capacity.

I believe SB 167 represents at least part of the future in the law.
Our profession has been described as the last of the cottage industries.
We require court appearances for witnesses, unless they are dead, and then
we sometimes preserve their testimony with depositions.

The use of videotaped testimony--whether for children or not--is an
important growth technique in preserving evidentiary testimony.

Video depositions and testimony are becoming commonplace, although
slower to come to this area of the country than others. The BAmerican Bar
Association and American Law Institute are planning a natiorwide closed-

circuit satellite network that will allow lawyers in different parts of the
country to:

1. Make court appearances without cost-
ing their clients travel time and ex-
penses;

/2 5:’// Finy
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2, participate in CLE without leaving
their home city (In fact, KBA has just
recently set up dishes in Wichita and
Topeka for use in future CLE conferences
by satellite);

3. take depositions by satellite relay;

Further, accident reconstruction through computer simulation is also about
to be perfected, with all its attendant evidentiary problems.

I give you this background to show you that SB 167 is the tip of a rather
large high—tech iceberg. In my opinion, it will be a beneficial iceberg.

Videota 4

This bill speaks a problem in the law, and some important
constitutional criminal law concepts.

The Sixth Amendment gives people accused of crime the right to
confront their accuser, and cross—examine. However, child sex and physi-
cial abuse is on the increase. More is reported all the time. In Kan-

sas, we've made it a requirement to report such abuse to appropriate au-
thorities.

The Sixth Amendment is not absolute with regard to excluding all

hearsay statements. (Pointer v. Texas, 380 U.S. 400, 1964; Dutton v.
Evans, 400 U.S. 74, 1970)

I've included an article by prosecutor Tom Morgan concerning use of
videotape testimony in child abuse cases in Georgia. Keep in mind he is
speaking about Georgia, not Kansas. You can see that the Georgia case
law regarding admissibility of pre-recorded testimony is very similar to
the provisions of SB 167, so Mr. Morgan's comments have some relevance to
your discussion of SB 167. Of course, Atlanta was the scene of some very
unforunate child murder and abuse cases in the late 1970s, and this issue
is very visible in that region of the country.

I. Problems with Hearsay Rules

The hearsay rule says that testimony is irrelevant--and therefore
kept out of court——if such testimony is an "out-of-court statement used
to prove the truth of the matter asserted" and it does not fall into one
of the exceptions to the hearsay rule found in KSA 60-460. Hearsay
evidence for which there is no exception is excluded regardless whether
it is a criminal or civil matter.

The most common exception to the hearsay rule is if the person
making the out-of-court statement is in the courtroom and subject to
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cross examination,

However, the person making the statement must first be a competent
witness., The statutory requirement to be a witness is that (1) a witness
be able to express themselves and be understood by the jury, and (2)
understand the duty of a witness to tell the truth., (K.S.A. 60-417).

Using this law, Kansas courts have allowed testimony of a 4-year-old
through hearsay statements made to the Mother, under the contemporaneous
statements exception to the hearsay rule. (State v. Rodriquez, 8 K.A. 2d

353, a 1983 indecent liberties with a child case). This exception
states:

"A statement which the judge finds was
made (1) while the declarant (child) was
perceiving the event or condition which
the statement narrates, describes or
explains, (2) while the declarant was
under the stress of a nervous excitement
caused by such perception or (3) if the
declarant is unavailable as a witness, by
the declarant at the time when the matter
had been recently perceived by the
declarant and while the declarant's
recollection was clear and was made in
good faith prior to the commencement of
the action and with no incentive to
falsify or to distort." [KSA 60-460(d)]

The problem with this exception in child abuse videotapes is that
the videotaped deposition is not "contemporaneous" with the described
harm. The child has had an opportunity to sit, reflect, perhaps be
coached by a grownup, and therefore the contemporaneous statements excep-
tion would not apply.

It creates a problem, in that a mother can testify as to the excite-
ment of her child, and what the child said under the circumstances.
That's admissible, But the child might be so young the child cannot
understand the duty of a witness to tell the truth, and therefore the
court must reject direct testimony by the child—even in open court.

Further, a parent who wants to "get back" at the defendant for an
unrelated issue might fabricate the alleged statement of a child., An
example is a spouse in divorce actions getting back at the other spouse
by alleging sexual abuse of a child.

Note also, in child abuse cases verses other types of cases where
adults are witnesses, the adult can give and sign a statement that is
transcribed, and the statement can be used later to refresh the adult's
memory as to what happened. The child not only can't read, the child
can't write, How can you refresh a young witness' memory except through
activities which might be considered "coaching.,"

-3 -



II. Procedural Problems Under SB 167
Section 1

Section 1 allows the recording of an oral statement for later use in
a proceeding brought under the Kansas Code for Care of Children. (See
lines 21-22) This is basically Chapter 39 of our code. Line 26 says the
prerecorded statement is "admissible in evidence" if the pre-requisites
are met. The pre-requisites are contined in lines 27 through 47.

Statements pursuant to Section 1 do not require a court order be
made before the taking of the statement in order for the statement to be
admissible,

No attorney can directly supervise the taking of the statement.

Further, in lines 41-43, the qualifications of the person conducting the
Anterview are not set forth Are we 901ng to let a police officer

question the child, and later testify in the matter? 1Is it to be a child
guidance counselor, or child psychologist?

In fact, under section 1, a parent who has an interest in the
testimony, can videotape a statement of the child at home which might

pass this test as evidence if a judge determines the recording is
reliable,

I suggest the following amendment:

in line 42, after the word "recording”
by inserting the phrase "is a disinter-
ested and unbiased person and ".

This amendment would appear to solve this problem.

Section 2

Section 2 outlines the method by which a judge can order a videotape
statement "be taken..." In other words, the statement does not yet
exist, it will be used in a Child Code case, and the statute will assure
reliability of the recorded statement BEFORE it is taken.

Lines 71-72 appear to allow a parent to sit in on the taking of the
deposition, but they cannot question the child. I assume they will be
positioned so they can't signal the child, either. Since in line 73, the

word "may" is used, I assume a judge can rule that a parent not be
present as well,

In subsection 2(c), lines 82-84, it indicates that testimony taken
pursuant to this section means a child is not compelled to testify at
court. Keep in mind, however, that if a party objects to the resulting
statement, and the court throws out the statement, the child either must
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directly testify, or that child's testimony will not get into evidence.

Since we're dealing with a statement which is scheduled to be taken

before a hearing is held, you may want to consider another subsection
2(d) as follows:

"Objections by any party to the procee-
ding that the resulting recorded state—
ment is inadmissible must be made pur-
suant to a written motion timely filed
with the court at least fourteen days
prior to any scheduled proceeding. An
objection to admissibility under this
section shall specify the portion of such
statement which is objectionable, and the
reasons therefore. 1In the court's dis-
cretion, failure to make timely objection
may constitute waiver of the right to
object to the admissibility of such re-
corded evidence., This subsection shall
not apply to objections to admissibility
for reasons that the recorded statement
has been materially altered."

Further, while I think it is good that attorneys be allowed to
examine the child, an attorney's cross—examination can be intimidating.
You might consider whether some cautionary language is necessary in line
75, Their tone of questioning should be appropriate to the circumstances
and subject matter of the statement,

This might not be a problem, however, because if we are recording a
statement on videotape, the jury or judge will see the demeanor of the
attorney, and might hold it against them if they get too rough in ques-
tioning the child.

Further, the prosecution might seek protective orders from the
court, and retake the evidentiary recording. A court finding that an
attorney is purposefully delaying a proceeding through inappropriate
techniques of cross-examination might be declared in contempt of court,
pay a fine, or both. So there are ways of controlling such abuse,

Section 3
Section 3 controls the taking of a recorded statement when a child
is the victim of a crime. It's very similar to section 2, but has the

same limitations as my discussion about Section 2.

I also suggest another amendment in line 116, after the comma, as
follows:

"and during the taking of such statement
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shall arrange such statement to be taken
in such a manner as to allow defense
counsel to consult with the defendant in
private,"

This amendment is needed because if a child were testifying in open
court, especially during direct examination, a defendant can help guide
his attorney in directions of cross-examination., If the defense attorney
is separated from his client during examination, the client cannot help
direct the attorney's cross—examination into relevant areas. The attor-
ney and his client must be able to communicate or you might not have
appropriate due process protection.

My suggested language for section 2 about timely objections to
admissibility is even more important in criminal matters. Again, you
might want another subsection 3(d).

Thank you.
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THE NEED FOR A SPECIAL

EXCEPTION TO THE HEARSAY RULE
IN GHILD SEXUAL ABUSE CASES

ﬂ

: byJ. Tom Morgan

he number of child sexual
abuse cases has Increased
dramatically in the past
few years. There was 2
200% increase nationally in the re-
porting of child sexual abuse cases
from 1976 to 1982.1 One metropoli-
tan Georgia county reported 2 400%
increase in child sexual abuse cases
from 1976 to 1983.2 It is not known
whether child molestation is a re-
cent epidemic in our society, or if
reporting of these types of cases has
risen because of a new social aware-
ness of this problem. These cases are
not restricted to any demographic
area or socioeconomic class of peo-
ple.

Because teachers, doctors, and so-
cial workers are required by law to
report to the authorities all cases of
child sexual abuse which come to
their attention, many cases will in-
volve the judicial process.? The evi-
dentiary rules currently followed in
Georgia, however, do not address
the unique problems inherent in the
testimony of children.

The most difficult problem with .
the prosecution of child sexual abuse
cases is the inability of the child to '
recall the event or events at trial.
Unfortunately, present rules of evi-
dence involving recollection of
events at trial are impracticable as
applied to children. The video tape
recording of a counselor’s interview
with the child regarding the sexual
abuse is an effective way of present-
ing the child’s story since the details
are fresh in the child’s memory at the
time of the interview. However, this

“recording may not be admissible in
Georgia because of its hearsay char-
acteristics. This article will deal with
the problem of recollection of chil-
dren in sexual abuse cases, examine
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o * of the video tape recording
C child’s first interview with a
couuselor, discuss the obstacles in
admitting this recording at trial, and
recommend legislation which
would allow the admissibility of the
recording in child sexual abuse
cases.

Recoilectlon Problems
with the Child Witness

Once a child has been shown to
the court to be a competent witness,
the child is qualified to give testi-
mony. A child is competent to testify
if the child understands the meaning
of the oath and that it is wrong to lie,
and promises to tell the truth.4 Some
children as young as four years of
age have been found to be compe-
tent witnesses.3 A child’s compe-
tency to testify as an adult, however,
does not erase the problems encoun-
tered with witnesses who are chil-
dren.

The memory of children as to
time, date, location and sequence of
events is very limited,$ and the
longer the defendant is able to delay
the trial, the more the child will for-
get. Memory lapse is also a symptom
of a sexually abused child.” In child
sexual abuse cases, the memory of
the child regarding dates, locations,
people, and events is critical because
in most cases the only evidence for
the State is the testimony of the
child. Since these cases are predomi-
nantly nonviolent in pature, and the
offense is perpetrated in secrecy,
corroboration of the child’s testi-
mony is rare. Without a good recol-
lection of detail from the victim, the
chances of a conviction in chiid sex-
ual abuse cases are weak.

Adults have a better ability to re-
call facts, and like all witnesses, they
are also able to “'refresh” their mem-
ory at trial.8 In practice, an adult on
the stand can read a statement con-
taining the adult’s version of the inci-
dent, written by the police or the
adult at the time of questioning, and
then testify from recollection thus
refreshed if the statement is written
by the police, or from recollection
recorded if the statement is written
by the adult.® Many children in sex-
ual abuse cases lack the necessary
writing and vocabulary skills to ex-
plain the details of the incidents in
writing and will therefore be unable
to testify from present recollection

recorded. If the child’s statements
are written by someone else, many
children, evenif they are able to read
the statement on the witness stand,
will not be able to comprehend the
statement or will not be able to tes-
tify from their memory now re-
freshed as required by the rules of
evidence.10

The conscientious prosecutor will
always prepare a child for the
trauma of testifying. To take a child
into court unprepared would be
cruel to the child and would also be
detrimental to the prosecution’s
case. Usually the child will have for-
gotten much of what he or she told
the authorities during the first inter-
view and is embarrassed by the lack
of ability to remember and by the
content of the testimony. This situa-
tion demands that the prosecutor re-
view with the child prior to trial all
the facts which the child previously
told to the first person who inter-
viewed the child.

-The problem with rehearsing a
child prior to trial is that the child
will sound rehearsed when he or she
testifies. The child’s testimony in
court will sound unbelievable be-
cause the child is not testifying from
what the child remembers, but
rather from what the child has been
told to remember. It is not unusual
for a lawyer to ask a child why the
child remembers a particular fact
and for the child to respond, “‘Be-
cause Mr. D.A. reminded me.” If the
prosecutor does not prepare the
child, however, the prosecutor may
not even be able to elicit the neces-
sary information from the victim to
get beyond a defense motion for a
directed verdict. '

Video Taping the Child’s
First Interview

Prosecutors in Georgia are becom-
ing aware of a valuable piece of evi-
dence that would help juries when a
child is unable to recall important
facts regarding the events of the sex-
ual abuse. This evidence is a video
tape recording of the child’s first in-
terview with a professional coun-
selor.

The interview should be held im-
mediately after the sexual abuse is
reported to the authorities. The in-
terview should be conducted solely
by a professional counselor with ex-
pertise in interviewing victims of

child sexual abuse and shouls
held in a “family room™ settit

one-way mirror and concealed ._..-

crophones should be installed in the
interview room so that the child will
not feel inhibited.

The probative value of the child's
interview is tremendous if the inter-

view is performed under the circum-

stances described above. The inci-
dent or incidents are fresh in the
child’'s memory at the time of the
interview, and the child is able to
recall a detalled account of the
events. If the child has difficulty
describing the incident, the coun-
selor can utilize anatomically cor-
rect dolls so that the child can physi-
cally describe instead of verbalize
what occurred. In the case where the
child is a pawn to accuse an innocent
party of a crime, the interview will
usually bring forth any falsity or un-
explainable inconsistencies in the
child’s story.

The recording of the child’s inter-
view may already be used in Georgia
by investigators, prosecutors, and
grand juries prior to trial to avoid the
ordeal of having the child being re-
peatedly interviewed by strangers.
The recording may also be shown to
a defendant and his or her attorney
during plea negotiations in an effort

(Continued on page 52)
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to convince the defendant to plead
so that the child will not have to
testify in open court.!! In addition,
the recording of the child’s first in-
terview would also be beneficial at
trial to enable the jury to hear ex-
actly what the child’s story was
when the child could best recall the
events of the molestation.

Problems with the
Admissibility of the
Child’s Taped Interview

Video tape recordings are admissi-
ble in Georgia if, in addition to all
other evidentiary requirements, the
court is satisfied that the following
conditions are met: the mechanical
transcription device was capable of
taking testimony; the operatof of the
device was competent to operate it;
the authenticity and correctness of
the recording is established; it is
shown to the court that there have
been no changes, additions, or dele-
tions; the manner of the preserva-
tion of the recording is shown; the
speakers are identified; and the testi-
mony elicited was freely and volun-
tarily made without duress.12 In
criminal cases, video tape record-
ings of defendant’s confessions have
already been admitted into evidence
when the above conditions have
been met.13

It appears that the video tape re-
cording of a child’s statements is ad-

missible evidence at trial in some .

states,!4 but its admissibility in trial
under the present law in Georgia is
questionable. One objection to the
admission of the recording into evi-
dence is that it violates the rule
against hearsay.

The Georgia Supreme Court has
cited McCormick’s definition of
hearsay which Is ‘...testimony in
court, or written evidence of a state-
ment made out of court, the state-
ment being offered as an assertion to
show the truth of matters asserted
therein, and thus resting for its value
upon the credibility of the out-of-
court asserter.”’15 As discussed previ-
ously, the child in a sexual abuse case
cannot remember the details of the
sexual abusé incident, and the taped
interview is the most reliable evi-
dence of the truth of the child’s state-
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ments. Following McCormick’s defi-
nition it would appear that the taped
interview would be inadmissible un-
der the hearsay rule because it is an
out-of-court statement, offered in
court, to prove the truth of the wit-
ness's statements contained in the re-
cording.

It is interesting to note that on at
least two occasions the Court of Ap-
peals ruled that statements made
prior to trial by a witness on the
stand are not hearsay.16 In Webb v.
State, the trial court allowed the vic-
tim in a rape case to testify to state-
ments she made to her father. The

defense appealed the trial court’s rul-
ing on the ground that the state-
ments were hearsay. The Court dis-
agreed with the defendant and
ruled, “*...the hearsay rule prohibits
the witness from testifying as to
what another person said; it does not
apply to what the witness himself
said "'17 The Court in Webb relied on
the Georgia statutory definition
which defines hearsay evidence as,
«__evidence which does not derive
its value solely from the credit of the
witness but rests mainly on the ve-
racity and competency of other per-
sons.’18 An argument could be pre-
sented that when a child takes the
stand and testifies that the evidence
is 2 recording of her statements, then
the statements are not hearsay be-
cause the recording is not the testi-
mony of another person but instead
they are the actual recorded state-
ments made by the witness who is
not testifying in court.!? There is
also a question whether the courts
would reach a different conclusion
from that in Webb if the only evi-
dence of the witness’s prior state-
ments was a video tape recording,
and the witness on the stand could

not independently recall her r
statements. In any event, cu
case law in Georgia does not O
any decisive authority for the propo-
sition that a child’s taped interview
is not hearsay.

Another objection to the video
tape recording of the child’s inter-
view may be raised if the recording is
offered to support the child’s state-
ments at trial or offered after the
child has been impeached. In Geor-
gia, 2 witness cannot be sustained or
rehabilitated by prior consistent
statements.20 Since many children
become frightened and confused im-
mediately when they are sworn and
get their first look at the jury, it is not
difficult for an attorney to impeach a
child with inconsistent statements
made in direct and cross examina-
tion.2!

The rationale for not allowing
prior consistent statements into evi-
dence is that they are a form of hear-
say which do not fall under any rec-
ognized exceptions and do not meet
the guarantees of trustworthiness.22
In Parker v. State, the defendant was
charged with the offenses of incest
and aggravated sodomy.?? The trial
court allowed testimony of the vic-
tim's mother and a representative
from the Department of Family and
Children Services regarding state-
ments the child made to them as to
the circumstances of the incest and
sodomy. The Court of Appeals re-
versed the conviction on the
grounds that a witness's testimony
cannot be corroborated by prior
consistent statements. The Court
stated, “If the rule were otherwise a
person might contrive an entirely
false account of some occurrence
and, after relating this version of the
events to several persons, call them
in corroboration when at a later time
he uttered the same untruthful story
on the witness stand.'24 The reasons
for prohibiting prior consistent
statements may be justifiable when
adult witnesses are concerned, but
these same reasons hardly seem ap-
plicable to a child witness who has
been interviewed under the condi-
tions outlined earlier.

The only method to rehabilitate 2
witness in Georgia after the witness
has been impeached by inconsistent
statements is to introduce into evi-
dence the good character of the wit-
ness.25 This requirement presents an
interesting quandary for the prose-




C when a child has been im-
p .d. (e.g., "John, can you tell us
whether or not your classmate,
Mary, has a good reputation in your
kindergarten community?’’)

The admission of the video tape
recording of the child's interview
with a counselor is not admissible
under any presently recognized ex-
ceptions to the hearsay rule. At first
glance, two exceptions to the hear-
say rule-the exception to explain
conduct and the res gestae
exception-appear to favor admitting
the child’s taped interview. How-
ever, the courts have narrowed the
parameters of these two exceptions
to the point that they would not ap-
ply in most child sexual abuse cases.

The recording may have been ad-
missible under the exception to ex-
plain conduct26 before the Georgia
Supreme Court decision in Teague v.
State.?? This exception could have
been applied if an officer testified in
court that based on his or her obser-
vation of the child’s interview the
defendant was arrested. Even the ac-

tual statements of the child could

have been admitted to explain the
officer’s conduct.282 However, in
Teague, the Supreme Court ad-
monished prosecutors for stretching
the explanation of conduct excep-
tion beyond its intended boundaries
and held that only on rare occasions
would such evidence be admissi-
ble.29 Even before Teague the Geor-
gia Supreme Court ruled that state-
ments made by a child to a witness
concerning the child’s physical
abuse could not be admitted to ex-
plain the witness’s reasons for taking
the child to the doctor.30 Thus there
is authority against applying the ex-
planation of -conduct exception to
the hearsay rule to admit a child’s
taped interview into evidence.

An argument could be presented
in some child sexual abuse cases that
the recording should be admitted
under the res gestae exception to the
hearsay rule.3! This exception al-
lows out-of-court statements into
evidence which were made during
or near the event and are free from
afterthought. The knowledge of a
child’s sexual abuse, however, may
not be known for several hours or
even days after the incident. In San-
born v. State, the court held that it
was error to allow a mother to testify
to statements her daughter made
four hours after she was molested.32

The res gestae exception would
therefore not be appropriate to al-
low the tape recorded interview of
the victim in most child sexual abuse
cases,

Speclal Exceptions to
the Hearsay Rule

The unique circumstances of child
sexual abuse cases demonstrate a
need for a special exception to the
hearsay rule so that a video tape re-
cording of a child’s interview with a
counselor may be admitted into evi-
dence. McCormick states that the
reasons for the hearsay rule are oath,
personal presence at trial, and cross
examination of the witness. 33
Wigmore reasons that the major ra-
tionale underlying the rule against

hearsay is that the accuracy and
trustworthiness of the declarant can
best be tested by cross examina-
tion.34 When a child takes the stand
and swears that the evidence is a

video recording of her statements, .

that when she gave the statements
they were the truth, and that the
statements were freely and voluntar-
ily given, and the child is available
for cross examination, then the rea-
sons for the objections as to the hear-
say character of the evidence are
eliminated. '

Opposing counsel might object to
the admission of the taped interview
on the grounds that the witness
could not be confronted when he or
she made the recorded statements, 35
but the United States Supreme Court
and the State Supreme Court have
ruled that not all hearsay evidence
violates the Confrontation Clause of
the Sixth Amendment.36 In any
event, as explained above, the wit-
ness would be available for cross ex-
amination regarding the witness’s
previous statements.

In Georgia, an exception tc
hearsay rule requires a necessit,
the exception and a guaranty of tne
trustworthiness of the evidence.3?
The nature of the circumstances of -
child sexual abuse cases, the con-
trolled conditions of the interview,
and the availabilty for cross exami-,
nation of the witness who made the
statements should meet the require-
ments of necessity and trustworthi-
ness.

The Courts on their own may rec-
ognize a special exception to the
hearsay rule,3® or an exception to
the hearsay rule may be introduced
by statute.39 Because there is cur-
rently no authority in Georgia for
the admissibility of a taped inter-
view of a witness, prosecutors will
be reluctant to risk presenting such
evidence in a child molestation case
and face the possibility of a reversal
on appeal. Thus, it is unlikely that
there will be a case addressing this
issue for the courts to decide in the
near future. Statutory legislation
seems the best method for achieving
an exception to the hearsay rule in
child sexual abuse cases.

Exceptlons In Other
Jurlsdictions Which
Allow The Out-of-Court
Statements of Children

The Federal Rules of Evidence
would allow the admissibility of the
video tape recording of the child's
interview under Rule 803(5) or Rule
803(14). Rule 803(5) allows a record
or memorandum to be read into evi-
dence if such record was made when
the witness once had knowledge
about the events, and they were
fresh on his or her memory, but at
trial the witness lacks sufficient rec-
ollection of the facts.40 Rule 803(14)
is a catch-all rule that gives the court
discretion to allow into evidence
hearsay testimony which does not fit
into any recognized exception.4!
The hearsay statements admitted un-
der Rule 803(14) must still meet the
traditional safeguards of trustwor-
thiness.42

Some states have recognized the
inherent problems with the testi-
mony of children in sexual abuse
cases. Some state courts have formu-
lated a “tender years™ exception to
the hearsay rule to allow into evi-
dence out-of-court statements made

(Continued on page 54)
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by children who are victims of sex-
ual abuse.43 Other states enacted le-
gistalation making a special excep-
tion to the hearsay rule for the
out-of-court statements of chil-
dren.441n 1982 the Washington State
Legislature enacted a statute which
provided an exception to the hear-
say rule in child §exual abuse cases. 45
This statute specifically applies only
to out-of-court statements made by
children under the age of ten. This
statute reads in part:

A statement made by a child un-
der the age of 10 describing any
act of sexual contact performed
with or on the child by another,
not otherwise admissible by stat-
ute or court rule, is admissible in
evidence in criminal proceedings

_in the courts of Washington if:

(1) The court finds, in a hearing
conducted outside the presence of
the jury that the time, content,
and circumstances of the state-
ment provide sufficient indicia of
reliability; and

(2) The child either:

(a) Testifies at the proceed-
ings; or
(b) Is unavailable as a witness:

Provided, That when the child is

unavailable as a witness, such

statement may be admitted if there

is corroborative evidence of the

act....
Minnesota and Kansas have recently
adopted similar statutes.46 Since
these statutes do not limit the per-
sons who are allowed to repeat the
child’s statements, a child’s state-
ments could be fabricated at trial by
persons who had an interest in pros-
ecuting the defendant.

New York’s Family Court Act au-
thorizes the admission of, “...pre-
vious statements made by the child
relating to any allegations of abuse
or neglect..”” in child protection
proceedings.47 In California the
video tape recording of the victim at
the preliminary hearing may be ad-
mitted in lieu of the child’s testi-
mony at trial if the trial court finds
that further testimony by the child
would cause emotional trauma.48
The New York and California stat-
utes appear to have extremely lin-
ited applications.
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Recommendations

The Georgia legislature may enact
a residual exception to the rule
against hearsay such as Rule 803(14)
in the Federal Rules49; or it could
enact a rule such as Rule 803(5) al-
lowing recordings to be admitted of
all witnesses who cannot recall what
they previously stateds?, or it couid
design legislation specifically ad-
dressing the admissibility of the re-
corded statements of children in sex-
val abuse cases. Because of the
special need for an exception to the
rule against hearsay in child sexual
abuse cases, the latter option is the
most preferable.

Georgia law proclaims, “The ob-
ject of all legal investigation is the
discovery of truth. The rules of evi-
dence are framed with a view to this

‘prominent end, seeking always for

pure sources and the highest evi-
dence.’s! 1n cases of child sexual
abuse the discovery of truth is
thwarted by the weaknesses of the
victim. The employment of video re-
cording equipment during a child’s
interview with a counselor under
controlled circumstances and a spe-
cial exception to the hearsay rule to
allow the taped interview to be ad-
mitted in trial would greatly en-
hance the trier of fact’s ability to dis-
cover the truth,
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February 25, 1985

May it please this Committee, I am Joe Cosgrove,
Jr., an Assistant District Attorney for Johnson County,
Kansas. I primarily prosecute criminal child sexual abuse
cases.

I am grateful for this opportunity to express my
support of Senate Bill 167 and House Bill 2377 and the
concept of videotape testimony of children witnesses.

The availability to use videotape or television
monitor testimony of young children would be a welcome,
modern and humane addition to our justice system.

There are occasions where children because of fear
of the defendant or courtroom or jury do not want to testify
or their testimony is inhibited. 1I've had a child hide her
face behind the doll we were using when she testified.
Sometimes parents, whether right or wrong, do not want their
children to testify. Prosecutors are then placed in an
awkward position of balancing the worth of the case to the
community and the trauma of the child and family.

However, if such legislation is enacted, I would
not expect overuse or abuse by prosecutors. I've had a 6
year-old testify. No witness is more dramatic in a
courtroom than a child. Obviously, not all counties would
have the equipment and finances. However, legal
availability for certain cases is the key.

The merits of these bills are their details on

procedure for making the tapes.
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Creative and progressive legislation involves some
risks when reviewed by the court.

Criminal defendants and juveniles accused of
committing a crime would definitely raise 6th Amendment
right to confrontation issues if videotape or television
testimony is allowed against them.

The 6th Amendment confrontation clause has been
said to provide for face to face confrontation by the
victim/accused so the demeanor of the witness can be seen
and the defendant can cross—-examine the witness.

In light of this guarantee there are several
progressive states that have made the decision that
society's interest in protection of children is great enough
that videotape testimony is valuable and necessary even with
the dictates of the 6th Amendment.

However, of note a couple of cases have held that
if the defendant could not see the victim or the victim did
not know the defendant was viewing her the 6th Amendment was
violated.

Thus, the legislature must be cognizant of these
type of principals and holdings when reviewing section 3 of
the bills which apply to criminal cases.

Sec. 3(b)2 privides for cross-examination.

Sec. 3(b)4 allows the defendant to see and hear
the testimony of the child.

The issues will center on whether it is
unconstitutional under Sec. 3(b)4 if the child is not

allowed to hear or see the defendant.
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Obviously, the framers of the constitution and
earlier jurists did not contemplate videotapes and
television.

But, the constitution is a living document. 1In
addition it should be remembered that the right to
confrontation is not absolute and that cross-examination is
the key to confrontation. Moreover, jurisprudence has long
recognized different hearsay exceptions which technically
violate the 6th Amendment.

Recently, this legislature enacted another hearsay
exception, K.S.A. 60-460dd, which from my experience has
enabled prosecution of cases that previously could never
have been filed.

Under K.S.A. 60-460dd the child, if found to be
disqualified or unavailable as a witness, never testifies
about the substance of the allegations., 1Instead another
witness testifies for him or her. Thus, there is no

confrontation.

State v. Pendleton, 10 Kan. App.2d 26 (1984)

recently reviewed K.S.A. 60-460dd and found that it did not
violate the 6th Amendment.

The court notes hearsay is allowed upon showings
of unavailability of the witness and reliability of his
statements.,

These bills as written are a very positive step
forward in child sexual abuse prosecutions. I believe our
judiciary would follow the holdings and reasoning of

Pendleton if called upon to review this legislation.



However, to further limit confrontation claims of
defendants the legislature may wish to consider language
requiring a showing to the judge that trauma would be done
to the child if she testifies and that the victim/witness be
put on notice the defendant will see and hear the tape or
monitor.

In sum, I urge the enactment of videotape and TV
monitor legislation after consideration of the 6th Amendment
issue. The availability of such legislation would be a
vaulable tool to prosecutors in their representation of the
children of our communities. The continued progressive
legislation in this area of child sexual abuse by this body
is greatly appreciated by members of law enforcement and the

children of this state.

Thank you again for this opportunity and your

consgsideration of this matter,





