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MINUTES OF THE _SENATE  COMMITTEE ON _ LABOR, INDUSTRY AND SMALL BUSINESS

The meeting was called to order by __Senator Dan Thiessen at
Chairperson

_1:40 & /p.m. on Monday, March 4 1982 in room — 92975 _ of the Capitol.

All members were present except:

Senator Jack Steineger was excused.

Committee staff present:
Jerry Donaldson, Legislative Research Department

Cordon Self, Office of the Revisor of Statutes
Nedra Springler, Substitute Secretary

Conferees appearing before the committee:

John Rathmel, Director, Workers' Compensation Division
Karen McClain, Kansas Association of Realtors

SB 176 - 2n act relating to the application of workmen's compensation act to qualified real
estate agents.

The Chairman said the purpose of the meeting was for discussion and action on the bill.
He noted the differences of opinions when SB 176 was heard and requested staff to review a
draft of amendments to the bill (Attachment No. 1) which was an effort to alleviate these dif--
ferences without creating problems for the Workers' Compensation Division.

Staff said the amendments on lines 55, 56, and 57 addressed the concern regarding the need.
for the Workers' Campensation Division to continue to make determinations concerning a real
estate agent's status as an independent contractor or as an individual employee. By defining,
for the purposes of this act, a "qualifying real estate agent”, the Division would be able to
check through its quidelines for an independent contractor which would eliminate the need to
make a determination on the agent's status.

A member expressed concern that SB 176 provided no workers' compensation coverage for
agents who suffered work-related injuries, the cost for which would eventually fall back on the

taxpayer.

John Rathmel, Director, Workers' Compensation Division, said the amendments addressed the
Division's concern expressed at the hearing on the bill and clarifies the independent contract-
or's status without the Division having to make a determination. He agreed with the concern
expressed regarding the lack of coverage for agents but noted they still have the right to sue
for work-related injuries. He further stated there may still be situations where agents do not
qualify under the exemption because of gray areas between the broker and the insurance company
which Workers' Compensation does not want to pay. He could not remerber any litigation involv-
ing workers' compensation in this regard.

In further discussion, it was noted that the Insurance Department had not approved the a-
mendments.

Senator Norvell moved that the amendments in Attachment No. 1 be adopted, seconded by Sen-
ator Feleciano. The motion carried.

In discussion on the bill, Senator Morris said it set a dangerous precedent and, if passed,
there would be a proliferation of other people who feel they have similar working relationships
and should be exempt. The bill defeats the purpose of the Workmen's Camnpensation Law which is
to eliminate lawsuits. He called attention to misstatements in the second paragraph of a memo-
randum from the Kansas Association of Realtors (Attachment No. 2) regarding the 1983 Interim
Report and the committee's decision not to take action on the real estate agent proposal. Sen-
ator Morris said the comnittee's decision was in 1984, and Ms. McClain had not corrected her
statements in the memorandum. Ms. Karen McClain, representing the Association, said Senator
Morris had called the differences to her attention, and she apologized for not retracting these
statements.

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page
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room _229=S | Statehouse, at 1:40 _ XX¥X/p.m. on __March 4 195.

Senator Yost moved to report SB 176, as amended, favorable for passage, seconded by Sena-
tor Norvell. In discussion, the three qualifying requirements were noted and the question was
raised as to the responsible party if terms of the realtor/real estate agent contract were
exceeded and an injury occurred. Mr. Rathmel said his Division would probably not have the
power, under the bill, to review that case and it would go to court. He believed the bill
would result in a common definition of independent contractor for all affected parties to use
and the Division would not have to make determinations. He agreed that passage of the bill
would result in other groups asking for the same exemption. Following further discussion, the
vote on the motion was taken, and it carried.

The Chairman announced that the committee would meet March 5, 1985, at it usual time and
place for the purpose of hearing a report on "Projects with Industry" to be given by Frankie
Gibson.

The meeting was adjourned at 2:10 p.m.
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Attachment 1

0017 AN ACT concerning the workmen’s compensation act; relating
0018 to application of act to qualified real estate agents; amending
0019  K.S.A. 1984 Supp. 44-505 and repealing the existing section.

Bus.

0020 Be it enacted by the Legislature of the State of Kansus:

0021  Section 1. K.S.A. 1984 Supp. 44-505 is herecby amended to
0022 read as follows: 44-505. (a) Subject to the provisions of K.S.A.
0023 44-506 and amendments thereto, the workmen’s compensation

Senate Lbr.

Sm.

0024 act shall apply to all employments wherein employers employ
0025 employees within this state except that such act shall not apply ‘
0026 to: (1) Agricultural pursuits and employments incident thereto, : . |

Ry,

. 0027 other than those employments in which the employer is the \ ' )
0028 state, or any department, agency or authority of the state; or (2)
0029 any employment, other than those employments in which the
0030 employer is the state, or any department, agency or authority of
0031 the state, wherein the employer had a total gross annual payroll
0032 for the preceding calendar vear of not more than $10,000 for all
0033 employees and wherein the employer reasonably estimates that
0034 such employer will not have a total gross annual payroll for the
0035 current calendar year of more than $10,000 for all employecs,

0036 except that no wages paid to an employee who is a member of the =
0037 employer’s family by marriage or consanguinity shall be in- i
0038 cluded as part of the total gross annual payroll of such employer !
0039 for purposes of this subsection; or (3) any employment, other
0040 than those employments in which the employer is the state, or

0041 any department, agency or authority of the state, wherein the

0042 employer has not had a payroll for a calendar year and wherein

0043 the employer reasonably estimates that such employer will not

"\ 0044 have a total gross annual payroll for the current calendar year of
('\ /0045 more than $10,000 for all employees, except that no wages paid
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to an employee who is a member of the employer’s family by
marriage or consanguinity shall be included as a part of the total

gross annual payroll of such employer for purposes of this sub-

section; or (4) the employment of any firemen or firefighters who
are members of a firemen’s relief association for whom a valid
statement of election to except such members from the provi-
sions of the workmen’s compensation act has been filed with the
director by the governing body of such firemen’s relief associa-
tion as provided in K.S.A. 44-505d: and amendments thereto; or

I byl ’

(5) services performed&_ﬁgarqualiﬁed real estate agen&Eﬂ-tﬂed—m

4Las an independent contractdiq

2

t 5 -
uny—individualachois licensed by the Kansas real estate com-

)

v

mission as a salesperson under the real estate brokers’ and

salespersons’ license act and for whom: (A) Substantially all of

the remuneration, whether or not paid in cash, for the services
performed by such individual as a real estate salesperson is
directly related to sales or other output, including the perform-
ance of services, rather than to the number of hours worked; and
(B) the services performed by the individual are performed
pursuant to a written contract befween such individual and the
person for whom the services are performed and such contract
provides that the individual will not be treated as an employee
with respect to such services for state tax purposes.

(b) Each employer who emiploys employees in employments
which are excepted from the provisions of the workmen’s com-
pensation act as provided in subsection (a) of this section, shall
be entitled to come within the provisions of such act by: (1)
Becoming a member in and by maintaining a membership in a
qualified group-funded workers’ compensation pool, as provided
by K.S.A. 1083 1984 Supp. 44-581 to 44-591, inclusive, and
amendments thereto; or (2) filing with the director a written
statement of election to accept thereunder. Such written state-
ment of election shall be effective from the date of filing until
such time as the employer liles a written statement withdrawing
such election with the director. All written statements of election
or of withdrawal of election filed pursuant to this subsection
shall be in such form as may be required by regulation of the

. .

For the purposes of this act a qualified real estate”agent”shall be
deemed to be an independent contractor if such qualified real estate
agent is
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director.

(c) This act shall not apply in any case where the accident
occurred prior to the effective date of this act. All rights which
accrued by reason of any such accident shall be governed by the
laws in effect at that time.

Sec. 2. K.S.A. 1984 Supp. 44-505 is hereby repealed.

Sec. 3. This act shall take effect and be in force from and
after its publication in the statute book.
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TO: Members of the Senate Labor, Industry, and Small Business Committee

FROM: Karen McClain, Director of Governmental Affairs, Kansas Association of
Realtors®

DATE: February 21, 1985
SUBJECT: SB 176

‘Please find enclosed information wnich might be helpful to you in your delibera-

tions on SB 176, which the Labor, Industry, and Small Business Committee held S
hearings for on Monday, February 18. L

o

I have enclosed a copy of-thetld83 Interim Report which Senator Bill-MsFris made
reference to.at the hearing. As you can read from the report, the Special
€ommittee on Labor and Industry actually came to no decision on whether real
estate salespersons who are independent contractors should be specificaily
exempted from the Workmen's Compensation statutes. Oue to the technicalities
involved in the tax aspect, the Committee deferred the question, along with the
guestions as to the application to the Empioyment Security laws and Income Tax
laws, to the Senate and House Committees on Assessment and Taxation. You should
note that after this report was filed during the 1984 session, the legislature,
in fact, passed SB 721 which specifically exempted qualified real estate
salespersons from the Employment Security statutes.

I have also enclosed copies of two letters. One letter is from our Association
to Fletcher Bell, asking whether a person who met the gualifications of a
qualified real estate salesperson under the new ianguage of the Unemployment
Compensation statutes, would be an independent contractor, rather than an
employee, under the Workmen's Compensation Statutes statutes.

The second Tetter is the response from Fletcher Bell's office, which basically,
only provided a common law determination of independent contractor. The letter
then indicates that the determination is on a case by case basis.

It is this case by case basis which causes problems. This is a typical sce-

nario:
A broker who has salespersons in his office who have signed independent
contractor agreements attempts to purchase Workmen's Compensation Insurance
on the clerical employees that work in the same office. The insurance com-
pany refuses to insure those employees alone and requires that premiums
also be paid to cover the salespersons. The reason the insurance company
gives is, if one of the salespersons who had signed an independent contrac-
tor agreement was injured, made a Workmen's Compensation claim and the
Workmen's Compensation Board found that the indepsndent contractor relationship
did not exist, the insurance company for the empliyees in the office would
be liable for the Workmen's Compensation claim. The broker, then, out of
fear of not having the employees in his office ccvered by workmen's
Compensation, which is clearly required by law, pays for the added, unne-
cessary coverage for the independent contractor salesmen.

If an exemption was specifically given in the statute for qualified real estate
salespersons, who had signed independent contractor agreements, the probiem
described above would be soived. That salesperson would not be covered by
Workmen's Compensation. The broker, not the insurance company, would be liable
for injuries to the salesperson. The salesperson could utilize his tort reme-
dies which are retained where the Worker's Compensation Statutes do not apply.’
The salesperson would not have their commission reducsd due to the broker paying
Workmen's Compensation premiums.

If you have any further questions, please don't hesitate to contact me.

REALTOR —is a registered mark which identifies a professional in )
real estate wno subscribes to a strict Coge of Ethics as a member of
the NATICNAL ASSOCIATION OF REALTORS.





