March 19, 1985
Date

Approved

MINUTES OF THE SENATE  COMMITTEE ON LABOR, INDUSTRY AND SMALL BUSINESS

The meeting was called to order by Senator Dan Thiessen at
Chairperson

_1:30  X¥¥/p.m. on _Monday, March 11 1985in room _229-S _ of the Capitol.

All members were present except:

Committee staff present:

Jerry Ann Donaldson, Legislative Research Department
Gordon Self, Office of the Revisor of Statutes
Marion Anzek, Committee secretary

Conferees appearing before the committee:

Stu Entz, Iowa Beef Packers, Inc.

Larry W. Magill, Independent Insurance Agents of Kansas

Bill Morrissey, Department of Human Resources, Div. of Workers' Compensation
Rob Hodges, KACI - Kansas Department of Commerce and Industry

The Chairman called the meeting to order.

A motion was made by Senator Morris, and seconded by Senator Yost to
approve the minutes of Februaryv 25, and March 4, 1985. Motion carried.

SB 323 - An act relating to temporary total disability compensation
and knowledge of impairment by employer, relating to workers' compensation
act.

Gordon Self reviewed the bill stating the bill deals with workers'
compensation, and the bill was requested by Stu Entz, Iowa Beef Packers
Inc.. Part of the bill deals with a case, dealing with knowledge of pre
existing impairment on the part of the employer and another change in the
bill deals with medical evidence and knowledge of the physicians, all deal-
ing with pre existing impairment.

Stu Fntz we have a substitute bill which I would like to present to
this committee. Mr. Rob Hodges, Mr. Wayne Maichel and myself have worked
on this substitute bill and are ready to present it to the committee.

Larry W. Magill we have been studing the Taco Tico problem, and it
seems to address what we preceive to be a problem on page 4 of SB 323. A
number of our people claim that lawyers no longer know exactly what is re-
quired to establish a claim against the 2nd injury fund, in other words,
establish the existance of disability and we think that would be an improve-
ment. With the situation now, they do not know, even if they have hired
someone with a handicap. Some employers may not have a very eleborate
record, but they keep a job folder. We support this provision.

The Taco Tico case, saying as he understood the facts of the case,
the manager of a Taco Tico resturant, hired a woman who had a previous
injury, and had, had back surgery and knew that when he hired her, but in
the process they did not establish this in the interview, and that there
would be any lifting on the job or any reason to be concerned about the back
injury when the person was hired, then she did lift something and injured
her back, and I am not sure about additional surgery, so they completed the
2nd injury fund and coverage was denied under Workers' Compensation Fund,
because at the time of hire the emplover had not said, well you have a
disability, but I am going to hire you anyway.

Chairman Thiessen In the Taco Tico case, that employee actually did
a different job, than she was hired for, didn't she?

Larry Magill that was the impression that I got from the court decision,
and I assume thset sle was hired to be a cash register person.

Unless specifically noted, the individual remarks recorded herein have not
been transeribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page .__]:_ Of _2_
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room _529-5 Statehouse, at _1:30  ®wxx/p.m. on _Monday, March 1] 19.85

Bill Morrissey notice this line on page 4 SB 323 Employers know-
ledge. The employer has to prove that they had knowledge that this person
had a pre existing condition and also show that they had a reservation in
their mind about hiring that person, or keeping them in order to be entitled
to claims on Workers' Compensation. The Taco Tico case, the employer had
no reservations in their mind about hiring this person, so therefore, they
were not entitled to claim. This amendment, simply says the employers know-
ledge of pre existing impairment will establish a reservation in the mind
of the employer when deciding whether to hire or retain the employee. This
amendment is proof of condition and if the employer knows of the pre existing
condition he will hire the employee.

Senator Werts I have problems with line 14 SB 323, Knowledge of a
physician who examined or treated the employee on behalf of the employer.
Shouldn't that be knowledge that a physician examined or treated the employee
on behalf of the employer?

Bill Morrissey Knowledge can be possession. Possession of knowledge
that has been give to the physician, and if the physician examined the
employee for that employer.

Senator Daniels Does this mean, only a physician that is doing a
Company job for the employer or does this mean any physician?

Bill Morrissey Any physician. It can be any doctor in the vicinity
as long as it is for the employer, but does not have to be a Company physician.

Rob Hodges Regarding SB 323, Wayne Michaels and myself have discussed
the bill, and felt there was room for improvement in the area of Workers'
Compensation and I have worked with the interim committee and also this
committee and we agreed there was a problem and needs to be resolved and
we also agreed there is a solution to the problem. You have SB 324 which
has not been heard today, but we see a problem in the area of rehabilitation
and the problem with SB. 323 has been read and discussed in the area where
we did see a problem. We feel the 2nd injury fund was designed to provide
an incentive for employers to hire handicapped to go back to work and many
people after the court of appeals decision on both sides of the issue, seem
to take that out of the incentive position, so we are asking that, that part
of the bill be changed, and we ask the committee to look at what we have in
the other areas and consider putting it together in one bill, and we also
feel this is a great sense of urgency and ask this committee to fully consider
this and act upon it this year, as we feel that changes can be made that
have been agreed to and should be made this year. (Attachment A)

Chairman Thiessen I would entertain a motion to combine these concepts
agreed upon from SB 323 and SB 324 and a new bill requested to be introduced
by the Senate Ways and Means Committee for rereferral to Labor, Industry and
Small Business.

Senator Gordon made a motion to request concepts agreed upon from SB 323
and SB 324 be introduced in a new bill, and referred to Senate Wavs and Means
Committee, and rereferred to Senate Labor, Industry and Small Business,
seconded by Senator Feleciano. Motion carried.

Meeting adjourned at 2:25 p.m.
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MEMO
TO: Rob Hodges
FROM: Fred Haag
RE: Workers' Compensation Act

George and I have discussed two changes to be made
to this proposal. On page two, in the definition of work
disability, line three, change performing work of "the'" type
to performing work of "a" type... On page six, two lines
from the botfom, insert new paragraph as follows:

1f a worker is maintained in job placement in
comparable, gainful employment, then
compensation shall be paid only for

permanent partial general funetional
disability. :

George anticipates that I would sign this agreement
on behalf of KACI. Therefore, please let me know if you approve
these changes and authorize me to proceed with this agreement.

Fred Haag

Senate Lbr. Ind. &
Sm. Bus. 3-11-85
Attachment A



PINAL DRAVT OF SUGGESTED CHANGES FOR THE WORKERS®
COMPENSATION ACT OF 19385 10 PROVIDE MEANIRGPUL
VOCATIONAL REHABILITATION

K.S5.A, 44-5104 {3 amanded a3 follows.

{a) No change,

(b) Whenever the employee ls eatitled to compensation for a
spacific injury undaer ths foregolng schedule, the same shall be
axclugivae of all other compensation except the banefits provided in
K.S.A. 44-510 and amendments thereto, and no additional compensation
shall be allowable or payable for either temporary or permanent

digability, except that: (1) weeks of temporary total disability
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compensation paid during vocational rehabilitation evaluation

[ad
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training shall not be deducted from the schedule of weeks for a

injury, and; (2) the director may, #n prepeF eaaesy allow

additional compensstlon during the actual healing peried, such period
not to be more than ten percent {10%) of the total period allowed for
the scheduled injury in question nor in any event for longer than

£ifraan {38) twenty-cone (21) weeks. The return of the employee to.

his or hexr usual occupation shall terminate the healing period.

K.S.A 44-5108 is amended as follows.

(4) Should the employet-and the employee be unable to agree upon
the amount of compansation to be paid in the case of injury not
coverad by the schedula in K.S,A, 44-5104, as amendud, tho amount of
compengation shall be settled according to the provisions of the
workera® compensation act a8 in other cases of disagreeient:

Provided, That {n casa of tempdzary or parmanent partial general
disability not covered by such schodule, the workman shall raeceive
weekly compensation as determined in this subsection (1) during such
period of temporary or permanant partiul genaral dlsability not

exceeding a meximum of four huandred fifteen (415) wecks. Heekly



compensation for temporary partial general digsability shall be
sixty-8ix and two-thirds percent {66 2/3%) of the diffarxeace between
the average grossg Qa&kly wage that tho workman was earning prior to
such injury as provided {n the workers*® compensation act and the
amount he is actually eacning after such Injury in any type of
employment, such weekly compensation in no case to exceed the maximum
as provided for in K.S.A. 44-510c, as amanded. Permanent partial
general disability exists whan the workman is disahled in a mannex
which is psrtial {n character and permanent in quality and which is
not covered by the schedule in X.S.A. 44-5104, as amended, ¢hea
antent of permancAs partial qanceal disabikiey ahall ke the entenrky
enpresnsd ap a perosnkagey &9 which she abiliey of ehe weskman ¥e
engege in werk of the same type and eharagter thak he wWae pa¥forming
ak sho kimo of hie injusyy hasd berea teddoedr

The extent of permanent partial general work disability shall be
the extent, expressed as a parcentage, by which the abi]itz of a
worker has baen reduced from obtaining gz_gggformingwo:k.ggéggiz;;:’//’

and character that the worker Was reasonably able to obtain or

ct

perfora, considering the worker's age, education, training, previous

work experiencgi_and physical abilities., Post-injury ecarnings are not

detorminative of said percentagas.

The extent of parmanent partial genaral work disability shall in

no event be less than the extent of permancat partial general

functional disability,

Tha amount of waekly compensation for permanent partial general

disability, excopt for loss of wage earning capacity provided by

K.8.A. 44-510g, shall be determined: il) By multiplying tho average

gross waeekly wage of the workman prior to such injury by the
petrcantage of permanant partial general disabitity as determined undex
this aubsection‘(a); and {2) by then multiplying the rasult so

obtalned by sixty-six and two-thirds poercent (66 2/3%). the amouat of
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weekly compensation for permanent partial ganaral disability so
determined shall in no case exceed the maximum as provided for in
K.S.A. 44-510c, as smended, If there is an auard'of petmaneat partial
digability as a result of the compenaable injury, there shall be a
présumption that disability oxisted immediately after such injury. 1In
any came of permanent partial disability under this section, the
workman shall be paid compensation for not to exceed four hundred
fifteen {415) wesks following the date of such injurg, subject to
raeview and modification as provi{ded In K,S5.A, 44-528, as amended.

{b) No changuas.

{¢) No changes.

(4} No changes,

(&)} ©No changes.

K.5.A, 44-510g, the entire present section will be stricken and
the new language as follows.

{a) A primary purpose of the workers' compensation act shall be
to restore the injured employee to comparable gainful employmant.

(b) As used jn the workers' compensation act, "comparable
gainful employment" moans employment which {s recasonably attainable,
which tha employeo can reasonably perform, and which returas the
employae as close as feasible to pre-injury economic status.

"Vocational cducation® means a vegimen of formal isstruction in a
classroom setting with an established curriculum designed to enable a
su¢casaful pupl;‘to acquire a new matketable skill in comparable
gajinful employment,

“On-tﬁa-job training™ means a regimen of formal and informal
instruction in a workplace setting designed to enabla a successful
pupil to acquire 38 new marketable ki1l in comparable gainful

anployment.



*Job placement™ means placing a person in comparabie gainfual
employment which is expected to ba a permanent placement in a
parmasent job but which does not necessarily enable the parson to
acquire a new marketable skill,

*Hithout good cause® i3 )imited solely to instances where a
worker {s unable to pursue rehabilitation due to phyzical or mental
{nability,

(c) The director shall appoint a specialist in vocational
tehabilitaéion who shall ba referred to as the rehabilitation
adminjstrator. The rehabilitation administrator shall be in the
classified service, and if the admiaistrator bhas served in this
capacity fox a pariod of ona year prior to the passage of this act,
the administrator shall be considered permanent 13 the c¢lassified
service.

{d) The rehabilitation administrator shall study the problems of
vocational rehabilitation education, on-the-jab training and job
placement, and fnvestigato and maintain a directory of all
rehabllitafion facilities, public or private, and be fully
knowledgeable tegarding the eligibility requirements of all state and
federal and other public vocational rebabllitation facilities and the
benefits offored by each.

The rehabilitation administrator shall have the duties of
dicecting and approvipg vocatidonal rehabiltitation o( caployees in
accordance wifh this act.

{e) An employee wﬁo has suffered an iajury or occupational
disease which prevents the employee from returning to comparable
gainful employment which the employee was performing at the time of
the injury or occupational diseass shall bLe referred to the
rehabilitation administrator, Such employee shall he entitled to
prompt vocational rehabilitation services as may be reasonably

necassary to restore the employee to comparable gainful enployment,



(£) 60 the rehabilitation adminfistrator’'s own in3tance or upon
application of the employee or employer, the rehabilitation
adninietrator may refer the cmployoe to a facility for evaluation and
for a report of the practicability of, nced for, and kind of sexrvice,
training or rehabilitation which is or may be necessary and
appropriate to render such employee fit for comparable gainful
employment. Referral by the rehabilitation aéminlstrator shall be to
the Kansas divlsion of rehabiiitation programs if such services are
avajlable within 60 days, otherwise such xeferral may ba to private
evaluation facilities. IE the aevaluation is done through a private
facfility, the cost, if any, of such evaluation and report shalil be
paid from the rehablilitation fund, If the employer chooses to yefar
the employee to a private evaluation facility, sﬁch raferral must be
approved by the rehabilitatfon administrator.

{g) Upon completion of evaluation, the rehabilitation specialist
asgsigned to the case shall submit a rehabilitatian plan to the
rehabilitation administrator and the parties, The tehabilitation
administrator shall approve or disapprove the plan within 30 days. If
digapproved, ch; rebabilitation administrator shall give raasons for
such disapproval and may make suggestions for modification of the
plan. The report, téqethez with the rehabilitation administrator’s
recommendation, shall be provided to tho parties. A plan recommending
job placement shall ba disapproved unless the employee is maintained
in comparable gainful employment.

If a party does not agree wlth the approvsl ot disappreval of the
plan by the rahabi)itation administrator, such party may apply to the
director. for hearing oa Lho plan within 20 days of the date such
approval or disapproval was seat to the parties,

th) Aftexr affording the parties an opportunity to be heard and
present evidenca, the director may (1) apprave the vocational

rehsbilitatioa plan; (2) refer the claim back to the rehabllitation
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aaministrator for further recommendation; (3) order a different plan;
or {4) disallow vocational rehabil{tation.

{i} Where vocational'educafion or training is recommendsd in the
report, or is deemed necessaty by the diractor to restore thu cmployeae
to comparable gainful employment, the diroctor may direct the employee
to an appropriate privatevOI public training facility. If there iz a
costy fox services, the costs will he paid from the rehabilitation
fund.

{j) Where vocational evaluation, education or trainiang raqdiros
that the employee reside §t'or near a facility or institution away
from the employee's customary residence, either in or out of the state
of Kanzas, the reasonable costs of the employee's board, lodging and
travel shall be pald from the rehabilitation fund:pursuant to
guidelines adopted by the rehabilitation administrator.

{k} The employer shall pay temporary total disability
comnpensation during the‘period of vocational evaluation, and
contlinuing until the employee completes the plan as approved by the
rehabilitation admianlstrator.

1f the approved plan undectakes opn-the-job training, compensation
shall be paid, if for general bodlily injury, at the greater of
permanent partial genexal functional disability oxr 80% of the
difference between pre-injury wage and post-injury wage earning
capacity.

1f tha approved plan undertakes vocatlional education, temporary
total compensation shall be paid uptil tho complatiaon of the
educatlion. Thereafter, compensation shall ba paid, if for general
bodily injury, at the g:eaterbof permanent partial general functional
disabllity or 80V of the difference between pre-injury wage and
post-injury wage eaEnlng capabflity.

i} an injured employee is determined to ba physically or -mentally

incapable of rehabilitation, compensstion, following temporary teotal

N -6 -
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disability compensation, (£ for genecral bodily injury, shall be on the
basis of permanent partial general work disability, but not less than
permanent partial general functlonal disability.

Compensation for scheduled injuries; followlng rehabilitation,
ahall bo as providod by K.S.A, 44-5104.

A completed rehabilitation plan shall remain open for review and
further recommendation for a period of six ﬁoﬂths. Thereaftuer, a
party may gpply for further modification of the plan on the gzound
that the employee is unable t6 perform the work established by the
plan because of disability due to the accident,

If the injured employee refuses ta undertake without good cause
or faila to complete the rehabilitation educatiop or trainiang program
without good cause determined to be suftable for such employea, or
refuses to ba ovaluatad underx the provisions of Lhis section, the
employea shall ba considered as having elécted,to not participate in
the rehabilitation process and compensation shall be paid for
disablility equal to the percont of functional impafrment suffered as a
result of the accident,

Compensation provided pursuant to this seétiou or otherwise shall

ba subject to the provisiops of K.S.A, 44-510f.

K.S,A, 44-528 18 amendced as follows.

{a) Aoy award or medification thereof agrocod upon by the
parties, excopt lump sum settlements approved by the director or
admlnistrative law judge, whether the award provides for compensation
into the future or whether it does not, may be reviowed by the
director for good causa shown upon the application of the employee,
saployer, dependent, insurance carrier or any other interested party.
In connaction with such review the director may appoint one (1) or two
{2) physicians to examine the employee and report to the diructor,

The diroctor shall hasr all compotant evidence offered and if the
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director finds that the awa¥d has been ebtaired by £eand ox undue
influenocy that she avard wad made without adbhority e¢ as & rosuit of
serieue mipoenduaty thak the award io enecesive o¥ inadegquate 6¢ Lhat

khe ineapaaity or disabilrity impaitment or work disability, of the

amployee has increased or dimihished, the dirvector may modify such
award, or reinstate a prior award, upon such terms as may be just, by
increasing or diminishing the COmpanaatioﬁ subject to the limitations
provided in the workmen's compensation act.

{b) If the director shall find thak the aap}afcg has eevurned
s werxk fo¥ the oame omployak iR wheae ompley the empieyce was injured
on £or anethar employer and is sapable of eaxniang the Bama 6r highur
wagea than ehe employee did at the time @€ the assidoRty OF +8 sapabla
of Gaining an ineeme frem any b¥ade e¢r employment vﬁ}eh #8 equael ke OE
Geedker hon the wagaes the ompleyee wap earning at the kima of the
asoidanty or shal} £ind that the employee has absented and continues
to absent 80 that a reasonable examination cannot be made of the
employee by a physiclan selected by the employer, or has departed
beyond the boundaries of the United States, the director may cancel

or suspend payments vnder the awaxd.

{¢) fThe number of raviews under this section shall be limited
pursuant to rules and regulations adopted by tho director to avoid
abuse, A

(d) An award modified under this section shall be modified as of

the date that the change actually occurred. Any increase ian weekly

paymant shall be paid to the employee by the employer in ap amount

which would equal the difference between the new rate and the rate

r— —————— ————— Pt il

actually paid to the date the award 1s made. Payments under the

modified award shall then be made at the new rate; if the sward is

reduced thé reduction shall revert back to the date the changa

actually occarred and any payments made that exceed the amount

-8 -



allowed on the modlfied sward shall be reimbursed to the employer by

the State Workera® Compensation ¥Fund,

K.S.A. 44-531 should be amended ag follows,

{a) Ho changes.

(b} No changes.

{c) Ko lump sum awvards shall be rendered with respact to
accidents occurring after July 1, 1985, unless:

(1) it has been determined by tha rehabilitation
admiafstrator that the employee {s not in neced of vocatlional
rehabflitation, or;

(2) the employee has completed a rehabilitation program
approved by the rehabilitation administrator, oc;:

{3) the employee has elacted net to take part in a

rehabllitatien program.

K.S.A. 44-534a should be amended as follows.

{a) After filing an application for a hearing pursuant to
K.3,A. 44-534 or K.5.A, 44-528 and amendments thereto, the employee
nay make application for & preliminary hearing, in such form as the
director may require by rules and regulations, or the issues of}

{1) the furnishing of medical treatment; (2} the payment of

temporary total disabllity compensation; (3) the payment of temporary

total compensation during vocational rehabilitation evaluation or

training; or (4) the advisability of the vocational rehabilitation

plan as approved by the rehabilitation administrator,

At least seven daya prior'to filing-an application or a
preliminary heaxing, the empIOyeé shall notify the employer of the
eaployee's intent t; file such an application and shall confirm such
notice by laetter. Upon recoipt of an application for such a

preliminary hearing, the director shall give sevan days' written

- 9 -



notice by mail to the employor of the date set for such hearing. Such
preliminary hearing shall be summary in nature and shall be held by
the director or an administrative law judge, and the director or
adminiatrative law judge shall exercise guch powers au ace provided
for the conduct of full hearings on claims upder the workers®
compensation act. Upon a preliminary finding that the injury to tha
employee is compensable and in accordance with the facts presented at
such prelimisary hearing, the director or administratjve law judge mnay
make a preliminary award of madical and temporary total disability

compensation against the respondent. or, in proper cases, the

workmen's compensation fund to be in effect panding the conclusion of

a full hearing on the claim, Temporary total compensation s0 ordered

under this gection shall be paid on a weekly basis. 1f such payments

are made by the workmen's compensation fund and later determined to be

the responsibility of the respondant, the workmen's compensation fund

shall be refmbursed by the respondent. The decisicn in such

preliminary hearing shall be rendered within five (5) days of tha
conclusion of such hearing. No such preliminary findings or
preliminary awards shall be appealable by any party to the
proceadings, and the same shall not ba binding in a Eull hearing on .
the ¢laim, but shall be subjuct to a full presentation of the facts.,

() 1f compensation in the form of medical beneflts or temporary
total disabilicy berefits have baon paid by the employar or the

employer's insurance carrier either voluntarily oc pursuant to a

preliminary award entored under this seatien and the amount of

compansation se awarded is redused or to which the employee is

— g e——————y.  —————— S ———

compensation paid or i€ compensation i3 totally disallowed upon a

full hearing on the“claim, the aemployer and the employer’s Insurance
carrier ghall be reimbursed from the workmen's compensation fund

established in K.S.A. 1980 Supp, 44-566a and amendments thereto, for

- 10 -



all amounts of compensation so pald which arc in excess of the amount
of compensation that the employee i3 entitled to as detoxmined in the
full hearing on the clafm. The director shall determine the amount of
compensation paid by the employer or insurance carrier which is to be
reimbursed under this subsection, and the director shall certify to
the commiasioner of insurance the amount so datermined. ~ Upon veceipt
of such certification, the commissioner of fnsurance shall cause

payment to be made to the employer or the employar’s insurance cacrier

‘in accordance thexewith,

K.S.A. 44-567 should be amanded as follows.
{a) An employer operating within the provisions of the workmen's
companzation act who knowingly employs or retains a handisapped

physically or mentally impaired employee as defined in K.S5.A. 1978

‘Supp., 44-566 and amendments thereto, shall be relieved of liability
for compensation awarded or be entitled to an apportlonmant of the
costs thereof as follows:

(1) thenever & hasadivapped an impaired employee is fnjured
or is disabled or dies as a rosult of an injury and the director
awards compensation therefor and finds that the injury, disability or
tha death resulting therefrom probably or most likely would not have
occurred byt for the preexisting physical or mental impalrmeat of the
handboapped employee, all compensation and beneflts payable because
of the injury, disablility or death shall be paid from the workmen's
compensation fund.

(2) Subject to the provigiona of the workmen's compensation act,
whensvar a handieapped an impaired ecmployee is injured or is
disabled or dies as a result of an injury and the director finds that
the injury probably or most likely would have been sustaiped orx
suffered without regard to the employce's preexisting physical or

mental impalrment but the resulting dizability or death was

~ 1l =



contributed to by the preexisting lwpairment, the director shall
determine in a mannér which {3 equitable and reasonsble and based
vpen medigdal evidenas the amount of disability and prxoportion of the
cost of awsrd which i3 attributable to tho employee's preexisting
physical or mental impairmant, and the amount s0 found shall be paid
from the workmen's compensation fund,

(b) In otrder to be relieved of liability under this section, the
amployer must prove alther that tha employer had knowledge of the
preexisting impalrment at the time the employer employad the
handieapped inpajred employee or that the employer retalned the
handicapped employco in employment after acquiring such knowledge.
The employer's knowledga of the preexisting impairment may be
established by any evidence sufficient to maintafﬁ the ecnployer's
burden of proof wifh regard ihereto. Knowledge of a physician who

examined or treated the employee on behalf of the employer shall be

imputed to the employer. If the employer, prior to the occurrence of
a subsequent injury to a handlcappad employee, filesa with the director
a notice of the employmsnt or retention of such employee, togather
with a description of the hapsdisap impaicrment claimed, such notice

and descripticn ¢f handieap shall create a presumption that the
employer had knowledge of the preexisting impairment,

{c) The employer's knowledge of the preexisting impairmant will

establish a resorvation in the mind of the employer whan deciding

whathor to hire oy retain the employea.,

{0} (3) Knowledge of the employse®s preexisting impairwment
ek handieap at the time the employer employs or retains the oemployee
in empioyment shall be preSU#eé conclusively if the employee, in
coanection with an application for employment or an employment medical
examination ox othérwise in coanection with obtaining or retaining
employment with the employer, knowingly: (1) Misrepresents himself ot

hersolf as not having such an impairment e¥ handieap; (2)
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misrepresents himsalf or hargelf as not having had any préevious
accidenta; (3} mlisrepreosents himself or herself as not having
previously been disabled or compensated in damages or otherwise
bacause of any prior accident, injury or disease; (4) misrepresents
himself or herswlf as not having had any employment terminated or
suspended bscause of any prior accident, Injury or disease; (5)
misrepresents himself or herself as anot having any mental, emotional
ar physical impairmehc, disability, condition, disease or fnfilrmity;
or (6) mlsrepresents or conceals any facis or iInformation which atve
reasonably re}ated to the employee's c¢laim for compensation.

€d¥(e) An employer shall not be relisved of liabilicy for
conpensation awarded nor shall he or she be ontitled to an
apportionment of the costs theresof as pravided inbthls section, unless
the employer shall cause the commissioner of insurance, {n the
capacity of administrator of the workmen®s compensation fund, to be
impleaded, as provided in K.S.A. 1978 Supp. 44-566a and amendments
thereto, tn any proceedings to determine the compensation to be
awarded a handieapped an impaired employee who is injured or
disabled or has died, by giving written notice of the employee's claim
to the commiszsioner of Insurance prior to the first full hearing
whare any evidence is presented on the claim.

{ar{f) Amendments to this section shall apply only to cages
where a handieapped an impaired employew, or his or her
dependents, claims compensation as a result of an injury occurring
after the effective date ¢of such amendments.

t€3(g) The total amount of compansation due the suployea
shall be the amount for disabiiity computed as provided in K.S.A. 1978
Supp. 44-503a, 44-5}0 to 44~-510g, inclusive, and 44-511, and
amendments thereto, and ian no case shall the payments be less por more
thaa the amounts provided in K.8.A. 1978 Supp. 44-510c and amendments

tharato,
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New section

(a) There is héreby created in the state treasury the workers'
compengation rehabilitatlon fuad. The expense of workers'
compensation vocational rehabilitation evaluation, testing and
training pursuant to K.S.A. 44-510g shall be paid from such fund. The
diractor of workers*® compansation shall be responsible fo;
administering the workers' compensation rehabilitation fund, and all
paymenta from the workars' compensation rehabilitation fund shall be
upon warraﬁts of the director of accounts and reports issued pursuant
to vouchers approved by thae director of workers' compensation or a
person or persons designated by the director.

The directar of workers' compensation ahall estimate as 2ogn as
practicable after January } of each year the expenées necessary for
workera' compensation vocational rehabilitation testing and tralning
pursuant to K.S.A. 44-510g for the fiscal year beginning on July 1
thereaftaer.

(b} On or before May 15 of each ysar, the director of workers®
compaengation shall impose an assessment against all insurance
carriers, self-insurers and group-funded workers' compensation pools
insuring the payment of compensation under the workers' compensation
act, the proc;eeds of which shall be credited to the worker's
compensation rehabilitation fund. The total amount of each such
assesament shall ba equal to an amount sufficient, {n the opinion of
the directoyr of workers* compensation, to pay all amountsa which may bs
required to be paid from such fund during the current fiscal year,
less tha balance remafning in the fuad from peior fiscal years. The
total amount of each such assesament shall be apportioned among those
upon whom it is impased, such that each is assessed an amount that
bears the same ralation to such total assesement as Lhe amount of
money pald or payable in workers' compensation claims by such

ingsurance carrier, self-insurer or group-funded workers' compensation
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pool in the immedlately preceding calendar year bears to all such
claimg paid or paysble during such calendar year. The maximum amount
which shall be collected from any carrier, self-insurer or
group-funded workers' compensation pool shall be one—ﬁalf of 1% of the
vworkers' compensation benefits pald or payable by such carrier,
self-iasurer or group-funded workers® compensation paol, Not later
than May 15 of each year, the director of workers® compensation shall
notify all such insurance carriers, self-insurers and group-funded
workers' compensation pools of the amount of each assessment imposed
‘undet this subsection on such carrlez; salf-lasurer or group-fundad
workers® compensation pool, and the same shall be due and payable on
the July 1 following.

{c) The director of workers' compensation dhall tremit all monies
recalved by or for such director under this subsection to tha state
treasurer. Upon receipt of any such remittance the state treasurer
shall deposit the entire amount thereof in the state traasury to the
¢credit of the workers® compensation rehabilitation fund,

APPROVED:

VREDERICK L. HARG™ ™™~
Attorney for Kansas Association
of Commerce and Industry

GEORGE E. McCULLOUGH
Attoraney for Kanaas State
Federation of Labor, APL-CIQ
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