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MINUTES OF THE _SENATE COMMITTEE ON _PUBLIC HEALTH AND WELFARE

The meeting was called to order by __Senator Roy M. Fhrlich at
Chairperson

~10:00 am./pmxon __February 13 1985 in room _226=S _ of the Capitol.

All members were present except:

Committee staff present:

Conferees appearing before the committee:

Sandy Bosse, Right to Life of Kansas, Inc.

Jesse Bennett, Administrator of Downs Syndrome, International
Helen DeWitt, RN, Hays

Dr. Arthur Cherry, Pediatrician, Topeka

Dr. Robert E. Harder, Secretary, Social and Habilitation Services
Mitch Cooper, Topeka Resource Center for the Handicapped

Others Attending: See attached list.

SB-130 - prohibiting the depriving of nutrition or medical treatment from
certain handicapped children

Sandy Bosse testified and submitted written testimony supporting SB-130. Ms.
Bosse testified that SB-130 was necessary to set forth the clear public pol-
icy of the State of Kansas regarding the denial of medical treatment and/or
starvation of newborn infants simply on the basis they lack someone's per-
ception of "gquality of life’.

Chairman Ehrlich recognized the Kansas Hospital Auxiliary who were visiting
today.

Jesse Bennett testified and submitted written testimony supporting SB-130.
Ms. Bennett testified that a definite need for the law exists because
decisions are made by grieving parents, often on the basis of false infor-
mation. '

Helen DeWitt, RN, tegtified, submitted written testimony supporting SB-130
and presented a proposed amendment to SB-130. Ms. DeWitt stated the amend-
ment provides that any baby who is born alive following an attempted abortion
shall be considered a child in need of care under the Kansas Code for Care of
Children.

Dr. Arthur Cherry, practicing pediatrician in Topeka, testified in opposition
of SB-130 and will later submit written testimony for the committee. Dr. h
Cherry expressed concern that this bill might force doctors to preserve any
life, regardless of how hopeless the ocutcome.

Dr. Robert E. Harder, Secretary, SRS, testified and submitted written testi-
mony in opposition of SB=130. Dr. Harder stated the Department of Social
and Rehabilitations Services' position was that the legislation is not
needed for the state's compliance with the Child Abuse Prevention and Treat-
ment amendment of 1984 (P.L. 98-457). Dr. Harder testified that this is not
a new responsibility; the protection of children from abuse and neglect,
including medical neglect, has always been a responsibility of the state's
designated public child protective service agency. Dr. Harder said his
office had been in close touch with the staff in Senator Kassebaums' office
working on a Federal level and his testimony is geared to comments made by
that person and interwoven with statutes of the state of Kansas. He also
stated he has requested an opinion from the Attorney General's office.

SB-131 - Relating to penalties for welfare fraud

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for

editing or corrections. Page 1 Of —




CONTINUATION SHEET

MINUTES OF THE _ SENATE COMMITTEE ON _PUBLIC HEALTH AND WELFARE

room __226-SStatehouse, at 10:00  am. /g#Xon February 13,

Dr. Robert E. Harder, Secretary, SRS, testified and submitted written
testimony supporting SB-131, stating the proposed change would make the
penalty more equitable while retaining deterrent aspects of the original
legislation.

Mitch Cooper, Topeka Resource Center for the Handicapped testified and
submitted written testimony in support of SB-131, stating that currently
a person can commit murder, serve a short sentence, be paroled and then
assume they've paid their debt to society but current laws reqguire a
rerson to pay forever for Welfare fraud.

Meeting adjourned.
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KANSAS SENATE PUBLIC HEALTH & WELFARE COMMITTEE

Testimony of 8andy Boase Right to Life of Kansas Inc,
February 13, 1985

Mr, Chairman and members of the committee, Iam Sandy Bosse, I represent
Right to Life of Kansas Inc, Thank you for the opportunity to speak on behalf
of Senate Bill No, 130,

This is a needed bill, It implements Public Law 98-457, the 1984 amendment
to the Child Abuse Prevention & Treatment Act, passed by Congress last October,
There are additional requirements of SRS and individual health care providers
that are the responsibilities of those agencies and not within the scope of
SBE 130, 1In addition to being mandated by federal legislation, this Dill is
necessary to set forth the clear public policy of the State of Kansas regarding
the denial of medical treatment and/or starvation of newborn infants simply on
the basis that they lack someones perception of a "quality of 1life'.

Public debate over this issue began in the early seventies when a Downs
Syndrome baby was starved to death at Johns Hopkins University and a documentary
was made about the incident, That debate escalated three years ago after a
similar incident in Bloomington, Indiana, in April, 1982, What was unusual
about the Bloomington incident was not that it happened, but that the Supreme
Court of Indiana ruled that what was done to Baby Doe was perfectly Eegal,
that is, that his parents and doctor could legally decide that his life was
not worth living, Baby Doe was placed in a corner with a sign on his crib and
allowed to starve to death,

We are not mandating by this bill hopeless and costly efforts to uselessly
LFE WhEN JEXHL /5 101 ot i/WEN + ,

prolong imminent-death or the overriding of doctors and parents rights to

make medical decisions. We are simply telling them that they may not make
those 1ife and death decisions solely on a quality of 1life basis.,

In Kansas the issue is being debated in legal "and medical circles, A

lengthy article in the 1983, Volume 31, Kansas Law Review is entitled



"Withholding Treatment From Defective Newborns: Who Decides, & On What
Criteria?"™ We have doctors such as the obstetrician at the University of
Kansas Medical Center who testified in court to a direct question that he would
have no qualms in killing a child already born -- if it were legal to do so.
Public Law 98-457 - in the words of the federal register - "(requires)

State child protective services agencies to establish procedures to prevent

the withholding of medically indicated treatment from disabled infants with

life~threaten(ing) conditions",

The federal statute seeks to place the responsibility of protection of
endangered handicapped newberns with the state agency charged with the protection
of neglected and abused children by adding a new category to the term neglected

and abused children.

Section 122 of the federal law, a copy of which is attached to this testimony,

sets out new basic state grant requirements -- and I would stress new requirements.

The fact that Kansas has an extensive child protection mechanism in place
and currently mects all grant requirements has no bearing on the new requirements.
If Congress believed the present mechanism provided sufficient protection for
handicapped childrem, there would have been no need for them to enact new
legislation. Congress clearly intends that handicapped newborns who“are deni;d
treatment should be specifically defined as neglected and abused children,

That is what Senate Bill No, 130 does, It is our contention that this language
is consistent with the federal requirements,

Section 122 requires that within one year of the date of enactment, which
would be October of 1985, the State shall have in place three provisions for
the purpose of responding to the reporting of medical neglect and withholding
of treatment to handicapped infants, The first two deal with the mechanisms

of reporting requirements which we presume to be the resnonsibility of the

agencies involved, The third. provision deals with the statutory authority



to initiate legal proceedings necessary to protect these children.,

If the legislature fails to act on this before the session adjourns, the
deadline for implementation of the federal law will have passed, If this occurs,
it may be necessary for us to seek an injunction to stop the grant, which we
understand averages $122,000,

The federal regulations implementing Public Law 93-457 dealvgglz.with
Hospital Review Committees which are not mandated but are advisory in nature
only., These regulations, which may not be finalized for months, have nothing
whatsoever to do with 3Senate Bill No, 130, as SB 130 does not address the
issue of Hospital Review Committees,

There is no need for us to be dragging our feet on this, The federal
regs have no application and a simple amendment will suffice to clear up any
confusion regarding the secretary's power under the Kansas Code for care of
children,

It is time that Kansas clearly rejects infanticide as an option in the

treatment of handicapped children, We urge the adoption of Senate Bill No., 130,

Thank you.

Sandy Bosse



R T

PART B—SERVICES AND TREATMENT FOR DISABLED INFANTS

NEW DEFINITION

Sec. 121. Section 3 of the Act is further amended—
(1) by striking out “this Act the term ‘child abuse and ne-
glect’ " and inserting in lieu thereof the following: “This Act—
“(1) the term ‘child abuse and neglect’ ;

(2) by striking out the period at the end thereof and inserting -

in lieu thereof a semicolon and the word “and”; and

(3) by adding after clause (2) (as added by section 102(3) of this
Act) the following new clause:

“(3) the term ‘withholding of medically indicated treatment’
means the failure to respond to the infant's life-threatening
conditions by providing treatment (including appropriate nutri-
tion, hydration, and medication) which, in the treating physi-
cian’s or physicians’ reasonable medical judgment, will be most
likely to be effective in ameliorating or correcting all such
conditions, except that the term does not include the failure to
provide treatment (other than appropriate nutrition, hydration,
or medication) to an infant when, in the treating physician’s or
physicians’ reasonable medical judgment, (A) the infant is
chronically and irreversibly comatose; (B) the provision of such
treatment would (i) merely prolong dying, (ii) not be effective in
ameliorating or correcting all of the infant’s life-threatening
conditions, or (iii) otherwise be futile in terms of the survival of
the infant; or (C) the provision of such treatment would be
virtually futile in terms of the survivial of the infant and the
treatment itself under such circumstances would be inhu-

mane.".
NEW BASIC STATE GRANT REQUIRE T

Sec. 122. Section 4(bX2) of the Act (42 U.S.C. 5103bX2) is
amended—
(1) by striking out “and” at the end of clause (I);
(2) by striking out the period at the end of clause (J) and
inserting in lieu thereof a semicolon and the word “and”; and
(3} by inserting after clause (J) the following new clause:

“(K) within one_year after the date of the enactment of
the Cmﬁse Amendments of 1984, have in place for the

w:ng to the reporting of medical neglect—

including instances of withholding of medically indicated
treatment from disabled infants with life-threatening condi-
tions), procedures or programs, or both (within the State
child protective services system), to provide for (i) coordina-
tion and consultation with individuals designated by and
within appropriate health-care facilities, (ii) prompt notifi-
cation by individuals designated by and within appropriate
health-care facilities of cases of suspected medical neglect
tincluding instances of withholding of medically indicated
treatment from disabled infants with life-threatening condi-
tions), and (iii) authority, under State law. for the State

child protective service system to pursue any legal reme-
dies, including the authority to initiate legal proceedings in
a court of competent jurisdiction, as may be necessary to

prevent the withholding of medically indicated treatment
from disabled infants with life-threatening conditions.”.

ADDITIONAL STATE GRANTS AND ASSISTANCE FOR TRAINING, TECHNICAL
ASSISTANCE, AND CLEARINGHOUSE ACTIVITIES

Sec. 123. (a) Section 4 of the Act is further amended by—

(1) redesignating subsection (c) as subsection (d), subsection (d)
as subsection (e), and subsection (e) as subsection (f); and

(2) inserting after subsection (b) the following new subsection:

“(cX1) The Secretary is authorized to make additional grants to
the States for the purpose of developing, establishing, and operating
or implementing—

*(A) the procedures or programs required under clause (K) of
subsection (b)(2) of this section;

“(B) information and education programs or training pro-
grams for the purpose of improving the provision of services to
disabled infants with life-threatening conditions for (i) profes-
sional and paraprofessional personnel concerned with the wel-
fare of disabled infants with life-threatening conditions, includ-
ing personnel employed in child protective services programs
ang health-care facilities, and (ii) the parents of such infants;
an

“(C) programs to help in obtaining or coordinating necessary
services, including existing social and health services and finan-
cial assistance for families with disabled infants with life-
threatening conditions, and those services necessary to facilitate
adoptive placement of such infants who have been relinquished
for adoption.

“(2)(A) The Secretary shall provide, directly or through grant, or
contracts with public or private nonprofit organizations, for (i)
training and technical assistance programs to assist States in devel-
oping, establishing, and operating or implementing programs and
procedures meeting the requirements of clause (K) of subsection
(bX2) of this section; and (ii) the establishment and operation of
national and regional information and resource clearinghouses for

~ the purpose of providing the most current and complete information

regarding medical treatment procedures and resources and commu-
nity resources for the provision of services and treatment for dis-
abled infants with life-threatening conditions (including compiling,
maintaining, updating, and disseminating regional directories of
community services and resources (including the names and phone
numbers of State and local medical organizations) to assist parents,
families, and physicians and seeking to coordinate the availability of
appropriate regional education resources for health-care personnel),

“(B) Not more than $1,000,000 of the funds appropriated for any
fiscal year under section 5 of this Act may be used to carry out this
paragraph.

“(C) Not later than 210 days after the date of the enactment of the
Child Abuse Amendments of 1984, the Secretary shall have the
capability of providing and begin to provide the training and techni-
cal assistance described in subparagraph (A) of this paragraph.”,

(b) Section 4 of the Act is further amended by adding after
paragraph (3) the following new paragraph:

“(4) Programs or projects related to child abuse and neglect
assisted under part B of title IV of the Social Security Act shall

42 USC 510
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Thank you for allowing me to testify on behalf of
Senate Bill 130.

My name is Jessie Bennett an I am the Administrator of
Down's Syndrome International. I have counseled many parents
of Down's Syndrome babies and children and was formerly an
instructor in Clinical Process at the University of Kansas
Medical School. I authored the Bicta column on the March 2,
1984 issue of the Virginia Law Weekly, a copy of which is
attached. I am also the mother of a young man with Down's
Syndrome,

There is a definite need for this law in Kansas. These
are not rare, isolated cases that happen somewhere else.
Medieal students have told me details about babi:--s who have
been denied surgery and allowed to starve to death at K. U.
Medical Center.

Many doctors still have outdated views and negative
ideas about handicaps. New parents are still often told that
their Down's Syndrome baby will never recognize them as its
parents, and will ruin their lives. Understandably then, if
the baby needs surgery in order to survive, it seems easier
to get out of the situation by letting the child die.
Decisions are made by parents who are grieving, and too
often, on the basis of false information. But it seems that
if the parents agonize enough over the decision that makes it
right.

I am told that the medical criteria is that the child

should not suffer by having treatment withheld. In the
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Bloomington Baby Doe case, one of the pediatricians described
to another doctor what he saw: "Baby Doe's shrunken, thin
littie body, with dry, cyanotic skin, extremely dehydrated,
breathing shallowly and irregularly, lay passively on fresh
hospital linens. Blood was running from a mouth to dry to

close." (A. Bannon, The éase of the Bloomington Baby, 8

Human Life Rev. 63, 68 -1982) That child never had even a
taste of water!

The 14th amendment of the Constitution guarantees egqual
protection of the law to all persons. It is nct bona fide
medical judgement to withhold treatment because of the race
or sex of the patient. Does the newborn with a handicap
have no eivil rights? Parents do not have the power of life
or death over their normal children. Yet they can condemn
their unperfect child to death and be immune from the law.
A1l children do not heve equal abilities but all children
should have the ssme right to develop the abilities they do
have.

The lives of the handicapped are not all Jjoy and sun-
shine but they are not all shadows and pain either. Many
have jobs and are productive members of society, and tax-payers!

Far from ruining our lives, our son has enriched ours
immeasurably. He has given us a dimensicn we would never
have known. He has done all the thin-~s we were told he would
never do. He can read anything he wants to and has been
studying history and archeology. He loves Shekespeare. He
has studied Spanish and French, among other titings. He is

tuned in to veople, he always seems 1o have the right word
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GOr the right touch. In the last 5 years, rare orthopedic
problems have left him unable to walk independently. 3But
he has refused to become a "cripple". He swims, bowls, goes
to dénces and parties. He writes and receives letters, uses
the plme, and has many friends. He has had the courage to
fight back from complete disability.

He is brighter and quicker and more fun than anyone else
I've ever known. I couldn't manage withcut him. He has put
more love and sunshine into the world in 20 years than most
of us do in a long lifetime,

Yet the fact that a Down's Syndrome babdby is disposable
at birth diminishes his life as well. Is his 1life not as
valuable in the eyes of the law as mine? Cr yours?

Thank you.

Jessie M. Bennett
11 North 73%rd ;errace
Kansas City, Kansas 66111
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DCTA; Is Life With Down’s Syndrome Worse Than

Jessie M. Bennett is the mother of a 19 year old son with Down’s
Syndrome and is Administrator of Down’s Syndrome International of
Kansas City, Missouri. Mrs. Bennett counsels parents of Down’s Syn-
drome children and was previously an instructor in Clinical Process
at the University of Kansas Medical School.

‘Being dead is truly better than being handicapped.”

This is what is implied in any decision to withhold treatment from
a handicapped infant. And, this ever-growing belief that death is bet-
ter than life has served to diminish the life and value of every person
who has a mental or physical handicap.

But who among us can really judge how meaningful these han-
dicapped infants’ lives will be? After all, some children will fully
develop what few talents they have while other, more gifted children
may thoroughly squander theirs.

Most people are mercifully spared having to make life or death
decisions on the treatment of an infant with Down'’s Syndrome. But
parents who are confronted with these choices are routinely told that
their child will never recognize them as its parents, that it will never
walk or talk, that it will only be a burden and will ruin their lives. As a
mother of a Down’s Syndrome child, I know that such early, blanket
prognoses are not true.

It is understandable that parents, given this kind of information,
might think that having their child die would be preferable to allow-
ing it to live. Friends of mine were told when their son was born with
spina bifida that the child would neither walk nor talk, would not live

Seventy-Five Cents

long, and would be in constant pain. This boy now attends school,
walks with the aid of braces, and, like other ‘‘normal’’ 12 year olds,
argues with his parents. The child js not in perfect health, but
nonetheless leads a full, meaningful life. In fact, Baby Jane Doe, the
infant with spina bifida who is currently in the news because her
parents do not want her to have surgery that would prolong her life,
was given a similarly dismal prognosis. Unfortunately, Baby Jane
may not live long enough to refute her physician’s prediction,

This disparity between doctors’ original prognoses and the actual
outcomes shows that doctors are not gods. One person cannot
possibly know everything about every condition or disease. The least
the physician should do is refer any handicapped infant to a specialist
or clinic that deals specifically with that birth defect.

Certainly these decisions are not easily made. It must be difficult
for parents to have public intrusion on their private pain, but there is
a very precious life at stake, the baby who cannot speak for itself,
Parents do not have the power of life or death over their “normal”
children: if an otherwise normal baby is born with duodenal atresia,
surgery is routinely performed. If there is a religious objection, the
surgery is nonetheless performed. Why should parents of multiple-
handicapped infants be permitted to treat their children like chattel?

Often, the rationale for withholding treatment ig avoidance of pain:
the infant should not suffer by having treatment withheld. But, does
anyone truly believe that a baby with duodenal atresia who is given
no food or water and slowly starves to death does not suffer?

Although myths abound about the abilities of Down’s Syndrome

Death?

children, with infant programs and early education development is
often only slightly delayed. Very few Down's Syndrome children are
severely retarded. They learn to care for their own needs and learn to
read and write. Their ability does not peak at any predictable age.
Some do have health problems, but most are quite healthy. Although
the infant mortality rate is somewhat higher among Down’s Syn-
drome children, they do not usually die young,

The lives of handicapped children are not perfect but they are not
without joy either. Even those children with limited mobility enjoy
music, parties, dances, and sports. Many handicapped children grow
up to hold jobs and to be taxpayers. All of them have personalities
and their lives have value. Very few of them would rather be dead.

Is the so-called normal child necessarily of more value to society
than the retarded boy who, playing the innkeeper in the Christmas
pageant, called out, “Mary! Joseph! You can have my bed!"” or the
girl in the Special Olympics who was winning her race but saw
another girl fall and turned back to help her? How frightening life
would be if we were all alike — if we all had to meet the standards of
some master race.

Far from ruining our lives, our son has enriched ours im-
measurably. More than anyone else, my son impresses me with his
brightness, alertness, and stamina. His accomplishments are legion.
He has put more love, joy and compassion into the world than many
strong and gifted people do in a long lifetime.

It frightens me to think that in the eyes of the law my son's life
may not be as valuable as mine.
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rr. Coairmon and wenbors £ this comnalttece, 1 am Helen e I am
a registered nurse livins in lays and I am here to represent the Right to Life
of Kansus Inc. in support of Sepate L5ill Mo. 130, e have a proposed amendment
to offer the cormittee -Mich adiresses a related and tinely issue.

This amendment simnly states that any baby who is born alive following
an attempted abortion shall be considered a child in need of care under the
ansas Code for care of children., We are not addressinz abortion here but
rather we »re talking about a living newborn baby,

Babies surviving attempted abortion occur with such frequency that medical
ners.mel invelved in the abortion industry have czlled the occurance of such
jive births, the dreaded complication., Those babies who survive an abortion
have alrecady covercome tremendous odds and are in need of protection. Failure
to assist them in their struggle to 1ive constitutes a terrible injustice and
must be corrected,

Ve have For the comtittee an investigative report exnosing this tragedy
and the widesprcad azbuse of these babies who are aborted alive, neglected and
left to die. Because of the nature of abortion, newborn bebies who initially
survive an attempted abortion are in the same position and category as newborn
handicapned infants who risk being denied treatment. Both are deemed unwanted
and unworthy of their Constitutional right to Life,

In Pennsylvania, a doctor was recently charged with homicide in the death
of a 32-weel:-01ld child who was born alive, moving and gasping for breath following
an abortion attempt. Thirty-two weeks gestation is eight months intoc the
pregnancy. According to an orderly and others in attendance, the doctor refused
to allow the child to be assisted and ordered him sent to the morgue. The
bomicide charge was eventually dropped because of the inability to prove a live
birth had occured,

The abortion industry in Kansas specializes in late aborticn, increasing the
chances for the so called dreaded complication to occur. 'vomen come to
abortionists in Xansnss from other states where abortionists there refuse to risk
the comolications involved in late abortions, live births being one of them.

Just as the homicide laws did not save the child®s life in Sennsylvania,
the homicide laws in Xansas will not save a child's life should such a live
hirth ocecur in llansas. If such a law as New Sec. & had been in place in Pennsyl-
vania, the orderly and others in the over rating room would have bren mandated
by law to report immediately that a live birth had occurred - perhaps in time

to save {he child's life.

New Sec. 4 of SB 130 is designed to protect such a child in Kansas before
a homicide occurs., Dy nilacins such a child in the caterory of ne-lected and
abused children, the Jecretary shall be charged with the duty of sctting forth
specific »roccdurrs to insure protrction of that child, shonld a 1ive birth
occur following an attensted abortion,
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Mr. Chairman, we urge you and the members of this comiittee to adopt

SB 130 with the proposed amendment. Thank you.

Akerw Ruedlett; f

llelen DeWitt, RN
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section 1.

(£) "iecretar-Murans the Secretary of Social »nd 2ehabilitation

(a) & child born as a result eof an nttewpted abortion who exhibits
any sizn of a live birth as defined in K.3.4. 5-2401 shall be
considered a ¢uild in need of care under the {ansas Code for care

of chillren,

() The Secretary shall adont rules and regulations to carry out

rh

the provisinns of this section,

New 3ec, 5. The Secretary is hereby empowered to initiate legal

proceedings to enforce the provisions of this act,

Je-number 3ec, 4 a3 3Jec, 6.
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KANSAS DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

Testimony in Opposition of S.B. 130

I am appearing today in opposition of S.B. 130 which prohibits the deprivation

of nutrition or medical treatment from certain handicapped children.

It is the Department of Social and Rehabilitation Services' position that this
legislation is not needed for the state's compliance with the Child Abuse
Prevention and Treatment Amendments of 1984 (P.L. 98-457). The Child Abuse
Amendments require states to have in place procedures and/or programs within
the state child protective system for the purpose of responding to the
reporting of medical ﬁeglect, including instances of withholding of medically
indicated treatment from disabled infants with life-threatening conditions.

This is not a new responsibility; the protection of children from abuse and

neglect, including medical neglect, has always been a responsibility of the

state's designated public child protective service agency. There is already a

mechanism for reporting and dealing with medical neglect under the Kansas Code
for Care of Children. Under K.S.A. 1985 Supp. 38-1502(b), it is abuse or
neglect to cause the "deterioration of a child,” which includes "failing to
maintain reasonable care and treatment or negligent treatment . . . to the
extent that the child's health or well-being is endangered.” Further, K.S.A.
1984 Supp. 38-1521 et seq., sets out the mechanism for reporting and

investigating suspected cases of abuse or neglect.

-~
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Senate Bill 130 makes no reference to a reporting mechanism. Further, it
contains no definition of many key terms, such.as "life-threatening medical
condition” and many of the definitions used in Senate Bill 130 are not taken
from the federal Child Abuse Amendments. For example, the federal legislation
and regulations defines an "infant” to mean infants less than one year of age
although it may include older infants who have been continuously hospitalized
since birth, who were born extremely prematurely or who have long term
disabilities. Senate Bill 130 does not address infants but incorporates the
definition of a "handicapped child"” as meaning a personm under 18 years of age
who has a physical or mental disability or impairmept which requires the

provision of multiple services during an extended period of time.

Moreover, in Section 2 of Senate Bill 130, it is stated that no health

professional "shall deprive a handicapped child of nutrition which is

necessary to sustain life, or deprive a handicapped child of medical treatment

which is to remedy or ameliorate a life threatening condition . . . However,

the federal legislation defines the "withholding of medical treatment” as the
failure to respond to the infant's life-threatening conditions by providing

treatment (including appropriate nutrition, hydration, and medication) which,

in the treating physician's or physicians' reasonable medical judgment, will
be most likely to be effective in ameliorating or correcting all such
conditions except that the term does not include the failure to provide

treatment (other than appropriate nutrition, hydration or medication) to an

infant when, in the
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treating physician's or physicians' reasonable medical judgment, (1) the
infant is chronically and irreversibly comatose; (2) the provision of such
treatment would (a) merely prolong dying, (b) not be effective in ameliorating
or correcting all of the infant's life-threatening conditions, or (c)
otherwise be futile in terms of the survival of the infant; (3) the provision
of such treatment would be virtually futile in terms of the survival of the
infant and the treatment itself under such circumstances would be inhumane.
Under the federal definition, if a disabled infant suffers from more than one
life-threatening condition and, in the treating physician's or physicians’
reasonable medical judgment, there is no effective treatment for one of those
conditions then that infant is not covered by termé of the federal amendments
(except with respect to appropriate nutrition, hydration, and medication)

concerning the withholding of medically indicated treatment.

The proposed regulations to implement the Child Abuse Amendments were
published in the Federal Register on December 10, 1984, Social and
Rehabilitation Services believes that current Kansas Code for Care of Children
statute is broad enough to implement the provisions of the regulations.
However, an Attorney General's Opinion has been requested to determine if that
Office concurs that (1) the definition of neglegt as it appears in the Kansas
Code for Care of Children inclues disabled infants with life-threatening
conditions, and (2) if we have the authority to initiate legal proceedings to

prevent the withholding of medically indicated treatment to disabled infants.



.

In summary, the Kansas Department of Social and Rehabilitation Services
opposes Senate Bill 130 because it is not in conformity with the Child Abuse
Amendments of 1984 (P.L. 98-457) or in compliance with the proposed
regulations. If the Attorney General's office decides that state statute
changes are required to bring the state into compliance with the federal

requirements by October 9, 1985 we will request a bill to be introduced which

meets the federal mandates.

Robert C. Harder, Secretary
Office of the Secretary
296~3271

February 13, 1985

4634E



ol JlbtHaadey - 2-13-857

STATE DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES

Statement Regarding s.B. 131

Title

AN ACT concerning social welfare; penalties for welfare fraud amending K.S.A. 1984
supp. 39-709 and repealing the existing section.

Purpose

The administrative penalty for persons convicted of welfare fraud is severe and should
be amended for first time offenses.

Background

Persons convicted of welfare fraud pursuant to K.S.A. 39-720 become forever
ineligible for general assistance. This is a harsh penalty; especially, if the conviction
is the person's first.

People served by programs administered through the Department are often in times of
great stress and hardship. Additionally, the persons served by these programs
frequently have physical, mental, emotional, or educational handicaps which at times
may limit their ability to make appropriate choices or decisions. The permanent
restriction under these circumstances is too harsh when there may well be no alternate
income source available.

Further, the effects of the penalty may be delayed for several years since it does not
apply to federally funded programs. For example, a young mother receiving Aid for
Dependent Children is convicted of fraudulently receiving $200 in welfare benefits.
She is required to repay the assistance. Twenty years later, after her children are
grown, she is hurt on the job and applies for general assistance while she recovers
enough to work again. At that time, under current law, the penalty for the one
conviction 20 years earlier would be applied and she would be permanently disqualified
from receiving general assistance.

Alternatives which can be considered include: 1) Amend K.S.A. 39-709(d) as proposed,
so that an initial conviction will make a person ineligible for a period of one year; the
lifetime prohibition would not come into play until the second conviction. 2) Amend
K.S.A. 39-709(d) to delete the lifetime prohibition clause. 3) Maintain the status quo
which applies a lifetime penalty to anyone convicted of welfare fraud.

SRS Recommendations

Amend K.S.A. 39-709(d) so that an initial conviction will make a person ineligible for a
period of one year; the lifetime prohibition would not come into play until the second
conviction.

Effect of Passage

Passage of this bill will allow the Department of Social and Rehabilitation Services to
apply a one year General Assistance disqualification penalty for a conviction of first
time welfare fraud, while maintaining the lifetime disqualification provision for repeat
offenders.

The proposed change would make the penalty more equitable while retaining the
deterrent aspects of the original legislation.



Fiscal Impact

Necessary data to project the exact fiscal impact of this change is not available;
however, information collected from local offices regarding denials resulting from this
penalty indicates the impact would be minimal. Many people do not reapply after
conviction or reapply and qualify for other federally funded programs.

Robert C. Harder

Office of the Secretary

Social and Rehabilitation Services
296-3271

February 13, 1985
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Re: 5ena

Presentor: Mitch C

Cooper z/ecutWe Director of the Topeka Resource Center
for the Handi

. apped

A number of cases have been brought to my attention over the years where
individuals with whorn we work are going hungry, living on the streets and

lacking essential medical care. The reason for this continued pain and

suffering experienced by this select group of persons is that they cannot

obtain General Az:ziziance as the direct result of one count of welfare
fraud that occurred m ary years ago. Currently person can commit
murder, serve a 1 tively short time in prison and several more years on
parole, and then assurme that they have paid their debt to society. In the

case of welfare frau d rowever, current laws require the person to pay
forever. They can never get welfare again no matter how needy they may
have become.

The direct service staff at our Center could supply you with & nurmber of
relevant exarnples, but | am offering only one case which illustrates the
point rather vividly. We have been working with a black male in his late
30's who lost an arrm in an auto accident a few years ago. In his early
adult years, this individual used to be a Topeka cornmunity leader in food
and services drives for the needy. Quite a number of years ago, however,
the rman becarne involved with drugs and alcohol. During that tirme, he
forged a medical or 95 ription to get narcotics, and paid for the drugs with
his Medicaid card. He was caught and convicted of welfare fraud as well
as sormne other drug related crimes.

A Project of the Topeka Independent Living Resource Center, Inc.

Telephone
913-233-6323
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He went to prison and served over two years time. When he was released,
he went aimost immediately to a hospital where he underwent massive
abdominal surgery. Considering his past chernical dependency, the
prescription pain killers he was administered caused him addictive related
problems to recur. Not desiring to re-enter the drug scene, he entered an
addictive treatrnent program. At that point he was turned back out to face
the community. He was a one armed, ex-con, ex-addict who had no
rmarketable job skills and considerable chronic medical problems.

He looked for @ job, however, there were not many jobs available to
sormeone with his qualifications. He applied to the Social Security
Administration, but was unable to quaiify for benefits. There were no
resources available to him. No welfare because of a fraud conviction over
which he had already served prison time. He is still living on the streets
today. He still has nothing, no benefits of any kind. He has not begun to
use drugs again, but he has had to use all of his productive energies
attempting to survive. He has nearly died on at least one occasion since
the initiation of his reintegration into the community. This is the kind of
person the current law is keeping from being entitled to welfare benefits.

Thank you for your consideration and your time.





