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July 18, 1984
Morning Session

The meeting was called to order at 10:00 a.m. by the Chairman, Representative Joe Knopp.

Mike Heim brought to the attention of the Committee the following materials: copies of the minutes of
the last meeting; an updated Glossary of Terms (Attachment D; an AMA three-part report on Professional Liability
in the 1980s (Attachment I); summary and addendum of a medical malpractice insurance study that was done in
Pennsylvania by a consulting firm (Attachment II); and a memorandum dated July 8 from Don Strole, General
Counsel for the Board of Healing Arts (Attachment IV).

The Chairman announced the Committee would be hearing testimony from insurance companies and
introduced Mike Mullen, Executive Vice-President of the Medical Protective Company, Ft. Wayne, Indiana.

Mr. Mullen testified in response to a letter from Mike Heim dated July 5, 1985. He stated the
underwriting gains and losses over the past ten years were in 1975, a loss of $111,555; in 1976, a gain of $34,811; in
1977, a gain of $281,323; in 1978, a loss of $155,347; in 1979, & loss of $459,119; in 1980, a loss of $178,854; in
1981, a loss of $511,529; in 1982, a loss of $158,114; and in 1983, a loss of $1,724,424. A 30 percent rate increase
was put into effect for 1984 and there was an underwriting gain of $947,037 (Attachment V). In Kansas, investment
income, he said, was not as significant a factor due to claims-made type policies that must be issued. The
premiums cover the claims filed in that period and then the books are closed so there is less time for investment
earnings. On the other hand, it could be six or seven years under an occurrence policy before the payment of a
claim, so a reserve is set up and investment income is received from the reserves until the claim is paid. He said
premium rates do not vary much between occurrence policies and clsims made policies. They do not rely on
investment income for rate making purposes. They use it as a buffer against adverse underwriting losses. The
National Insurance Commissioner's Task Force, that dealt specifically with investment income in the ratemaking
process, recently adopted a report that rate making should not be tied to the investment ability of an insurance
company. -Rates would go up and down depending on the interest rate or rate of investment return as well as
market experience, he said.

In answer to Committee questions, Mr. Mullen explained, under & claims-made policy, if a physician
changes his insurance company, all services rendered in the past go with the physician to the new insurance
compeany. If the physician ceased to practice, then the Fund would cover any claims made. Since the state of
Kansas has the Health Care Stabilization Fund, insurance companies do not sell tail insurance coverage in Kansas.
He further explained under a claims made policy, a reserve is set up based on historical claims developed. The
money is invested in municipal bonds on which interest is collected. However, as claims are reported, the money is
drawn down from the incurred but not reported into the reported column of the insurer's books. This is a
bookkeeping function. When the claim is paid, the money comes out of reserve and it becomes a peaid loss. Under
the claims made policy, the money is taken out of reserve to pay claims made that year so that the initial
formulated reserve only encompasses one year.

Mr. Mullen stated in response to a question by a Committee member that the Fund was on an
occurrence basis and insurance companies operate on a claims-made basis. Since the Fund has been operating for
ten years, he did not know if it would be possible to switch the Fund over to a claims-made basis, nor what affect it
would have on the rates. '

An exhibit was presented in answer to questions pertaining to the number of Kansas doctors insured by
Medieal Protective, the number who have had malpractice claims, the number of claims paid, whether the claims
resulted in settlements or jury awards, and amounts of each, all of which were for the last ten years (Attachment
vI. .
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) In regard to .thg average legal costs for defense associated with a claim being filed against a health eare
provider, Mr. Mullens said it is roughly 30 percent and he had some charts to support the figures.

He stated it was impossible until after the close of their calendar year to project future premium rate
increases. In Kansas, they file their rates in the spring, which become effective on July 1. He said there would
likely be premium increases in the future.

In answer to the question concerning Medical Protective Company's underwriting standards for doctors,
Mr. Mullen stated their standards encompass the length of time in the community, place and degree of graduation,
specialty of practice, nature of procedures performed, and losses occurring. They screen whether the doctor is
doing any procedures they would not insure. They also visit with the doctor at his office to judge his personality
and communication skills. The second part of their underwriting process is "post loss" underwriting. After the
doctor has his first claim and loss, the insurance company has a meeting with the defense counsel and the insurance
agents and ask if the doctor was defensible, did he present himself on the witness stand appropriately, and should
they continue to defend the doctor. If he is a defensible risk, they will renew his poliey.

Mr. Mullen said his company does not use a surcharge for experienced doctors who have claims filed
against them, rather they elect to.decide whether to renew or not to renew the insurance policies. In a -
professional liability situation, & relationship must be developed between the insured and insurer. Doubling the rate
or surcharging builds a fence between the insured and insurer and the insured feels no allegiance to the insurer,
which makes the insured difficult to defend. He further stated a general practitioner in a small town who delivers
a small amount of babies pays a class III premium, and an obstetrieian in a large city who delivers a lot of babies
pays a class VII premium. The reason is due to the risk involved. This is not a territorial rate, rather a rate based
on the type of practice.

Mr. Mullen explained to the Committee his company writes only medical malpractice insurance. He
stated insurance companies should report incidents of medical malpractice they are aware of to the Board of
Healing Arts or other appropriate state agencies, if immunity is provided to the insurance companies.

In regard to "trip insurance,” Mr. Mullen said they felt this concept was not workable and would be too
costly.

Staff questioned what would happen if the state required all of the insurance companies to charge the
same rate and permit deviations from that rate based on actual experience of malpractice. Mr. Mullen replied, in
his opinion, it would be disastrous. He cited the so-called Nye Report for the state of Pennsylvania (Attachment
IIN. He recommended contacting the Medical Society and plaintiff's attorneys in Pennsylvania to see what their
opinion of the Nye Report was.

He sajd Kansas does not have enough doctors for a bureau to promulgate a rate based on Kansas
experience only and listed the experience of the different insurance companies and how they vary widely by the
methods they use in underwriting, claims handling, and overhead expenses.

Mr. Mullen used a flip chart to assist in explaining the comparison of Kansas' experiences with the
Indiana Plan for the years 1980-84 and explained a model act based on Indiana law (Attachment VI). He stated 30
percent of the payout in malpractice cases is for the defense of the claim and another 35 percent to 50 percent of
the payout goes to the plaintiff's attorney. All figures referred to were averages. The average Kansas attorney
fee paid was $6,500 for each case. The insurance company's cost of malpractice insurance has inereased 30 to 40
percent and much of this cost is passed on to the general public for health care. He stated Indiana has declined in
the amount of the average paid claim, while Kansas' average has soared. The Indiana suit ratio is much higher than
Kansas, because Indiana did not cut off access to the courts, therefore, the frequency of claims is higher in Indiana.
When asked if the frequeney of claims in Indiana indicated a failure in their system to deter malpractice, Mr.
Mullen said he did not think that was the case. He said that possibly more claims were filed in Indiena since the
sereening panel process was risk free, since the winner paid the costs. He said there was a lottery atmosphere in
Kansas with the unlimited coverage by the Health Care Stabilization Fund until last year and the $3 million cap
that now exists.

He noted his company does not operate a formal risk management program. When asked if his reaction
to the Nye Report assertion that a 40 percent savings could be realized through more effective risk management,
he said he did not agree.

Mr. Mullen said doctor owned insurance companies who had discounted malpractice rates 15 to 20
percent were now going out of business.

When asked if he agreed with a proposal to limit experts to local areas, Mr. Mullen said this would not
be necessary if the Indiana Plan were adopted.

He said the answer to the differences between the charts for Indiana and Kansas is an absolute cap on
awards, and a mandatory screening panel. The winner pays when a sereening panel is convened.

In answer to a question, Mr. Mullen replied they do not like to insure new procedures. He noted the cap
on awards in Nebraska is $1 million.
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A Con'!mittee member asked if it was true that Pennsylvania would experience a 40 percent savings in
medical malpractice premiums if measures were taken in response to the study that was done. Mr. Mulien
answered absolutely not. He said some of the recommendations had been tried in other states.

Mr. Mullen recommended a $500,000 cap be placed on all pecuniary and nonpecuniary loss awards and no
limitation on the first $200,000 for plaintiff’s attorney fees, but a 15 percent cap on attorney fees thereafter.
Structured settlements would ‘take care of the multimillion dollar suits, he said. The $500,000 cap wouild not
include future medical expenses. In response to & question, Mr. Mullen said the $500,000 cap would not have an
immediate effect on primary insurer premium rates since their liability limit was now $200,000 per occurrence but
would eventually have a stabilizing effect on rates.

The Committee recessed for lunch.

Afternoon Session

Ralph Gundelfinger testified representing Providers Insurance Company of Jefferson City, Missouri. He
explained Providers Insurance Company was organized in 1981 and is a wholly-owned subsidiary of Missouri
Professional Liability Insurance Company of Missouri. In 1981 the Kansas Hospital Association asked Providers
Insurance Company to write malpractice insurance for hospitals in Kansas since there were not many companies
writing malpractice insurance for hospitals in Kansas. He distributed a sheet (Attachment VIIO) which shows a
projected loss from 1984 until 1987, on all lines of insurance, not just medical malpractice insurance. He also
distributed a list of reinsurers and their losses (Attachment IX).

He said the reasons so few insurance companies are writing medical malpractice insurance in Kansas,
both for hospitals and physicians, is the relatively low dollar income and a relatively high claims exposure. He said
the Health Care Stabilization Fund has narrowed the base in Kansas by taking away the market for excess
insurance. Mr. Gundelfinger said his company does write insurance for doctors, but only if they are employed by a
hospital.

Mr. Gundelfinger handed out a sheet (Attachment X) which shows his company's profit and loss
statement for the state of Kansas. After 18 months of writing medical malpractice insurance in Kansas, they sell
to 28 hospitals, including the University of Kansas Medical Center. Their underwriting losses were 194.95 percent
for the year ending December 31, 1983; 190.58 percent for the year ending December 31, 1984; and 165.98 percent
as of March 31, 1985. They have received a rate increase to stay in business in Kansas. The parent company isa
nonprofit organization owned by hospitals in Missouri and is run by a board of hospital administrators. He
recommended good hospital management, good risk management, and an incident reporting system as a way to
control medical malpractice insurance costs. He said these things were working in Missouri and were needed for
doctors as well. He said medical advancement is going on faster than hospital administration can cope with. He
said risk management procedures had-been revised at the Kansas University Medical Center and this has begun
paying off by a downturn in the number of claims and a better relationship between physicians and the hospitals.
He said for four years in a row, his company has returned premiums to hospitais.

In answer to a question by the Chairman, Mr. Gundelfinger replied the screening panel theory was very
good, but was found to be unconstitutional in Missouri. The screening panel was working very well in Missouri and
had reduced the average cost of legal fees per malpractice case from $15,000 to $1,200. The panel consisted of a
hospital administrator, a doctor, a lawyer, and a layman and was presided over by a judge. Anyone who had a claim
against a hospital or a doctor first had to go before the screening panel. If the screening panel felt a claim was
justified then a suit was filed in court. As soon as the screening panel was ruled unconstitutional costs soared again
in Missouri. Other states have declared screening panels constitutional. The Supreme Court ruled the screening
panel was unfair because it diseriminated against one group.

Staff was asked by Committee members to provide them with information about screening panels from
the states that have screening panels, especially those that have been challenged and found constitutional, and also
information from the states that have structured settlements.

Mr. Gundelfinger recommended Kansas not consider legislating structured settlements, but to let
private industry handle struetured settlements themselves.

Bob Trunzo, St. Paul Fire and Marine Insurance Company stated that he did ~.i have any prepared
testimony and had not, as yet, prepared written answers to the questions submitted to him by the Committee staff.
He stated his company writes 15 percent of the medical malpractice insurance nationwide, and the medical division
comprises one-third of their total business. They market through independent agents. He explained when
considering & doctor for insurance they take into consideration education, speciality, and loss history. His
company's rate making procedure in Kansas does take into consideration national experience. The Kansas physician
population and the number of ciaims are not a credible (large enough) amount actuarially to permit only Kansas
experience to be used to compute rates. Out of the 43 states where they write medical malpractice insurance, '
Virginia is the only state where they do not use national experience. The data base in Virginia is 4,600 physicians

and 640 claims in 1984 whereas in Kansas the data base is 2,000 physicians and 229 claims in 1984.
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Mr. Trunzo said his company was a pioneer in risk management in hospitals. Now risk management
programs are being developed and are being used by doctors. He noted St. Paul's rates are higher than Medical
Protective rates. Rates are based on their experience and take into consideration the frequency and severity of
claims in elasses 1 through 8. About 6 percent of the cost is for using independent agents.

Mr. Trunzo recommended consideration of a $100,000 cap on pain and suffering awards. He did not
recommend limiting wage loss or medical expenses. In regaid to territorial pricing, his company does do some of
this in Florida and Ilinois. They have done elaim analysis in those states and can specifically identify the problems
which are coming from certain counties. However, in Kansas the problems are coming from all over the state,
from large cities as well as rural communities, he said, so they could not use territorial pricing here.

Mr. Trunzo said the St. Paul Fire and Marine Insurance Company is opposed to a loss surcharge on
premiums or experience rating physicians as it destroys the relationship and confidence between the doctor and the
insurer. ‘

In answer to &8 Committee question, Mr. Trunzo stated under a claims-made policy, the first year's rate
is lower sinee there will be no claims to pay that year. The premium rates increase each year until they reach the
five-year level.

He noted his company does not endorse the so-called Indiana Plan. His company does not believe
medical expenses and disability payments should be capped. He further replied his company recommends using a
noneconomic cap and the option of making structured settlements, along with the suggested two-year statute of
limitations which Kansas now has. He suggested risk management and peer review practices be looked at also. The
reasons his company will not renew a physician's policy are loss history, underwriting decisions, and company
guidelines. The physician is notified by letter by St. Paul of the nonrenewal and the reasons why. The seven states
where they do not write malpractice insurance, he said, have regulations they do not want to become involved in.
They use trending factors based on national frequency and severity along with the number of Kansas physicians, the
number of eliams, and the number of years in Kansas, for determining premium rates in Kansas.

In response to a Committee member, Mr. Trunzo replied he would request their actuaries to furnish
information to the Committee about procedures and formulas used in different states to set premium rates. Mr.
Trunzo agreed to ask his actuaries what the impact on rates would be if only Kansas experience were utilized. In
regerd to screening panels, he said screening panels can add a double layer of costs. Currently, there are problems
in Wisconsin and Louisiana with screening panels. He also stated if screening panels are made binding, then there is
a constitutional problem in some states.

The Committee discussed the underwriters bringing their actuaries to a future meeting or hiring an
independent actuary and what questions the Committee would ask. Mr. Trunzo stated he would be willing to bring
his actuary. He also stated an independent actuary would be very expensive. A study in Virginia on the statute of
limitations by an independent actuary cost $10,000. It was also suggested the Committee consider just requiring
primary insurance coverage for health care providers, and no secondary coverage.

The Committee adjourned until 9:00 a.m., Friday, July 19, 1985.

July 19, 1985
Morning Session

The Chairman introduced Ron Todd, Assistant Insurance Commissioner, Kansas Insurance Department.
Mr. Todd distributed to the Committee a list of members and minutes of the Board of Governors of the Kansas
Health Care Stabilization Fund (Attachment XI) and a list of members and minutes of the Board of Governors of
the Kansas Health Care Providers Insurance Availability Plan (Attachment XMN). He explained the Board of
Governors of the Kansas Health Care Stabilization Fund was created by 1984 S.B. 507 and became effective July 1,
1984. This board consists of 13 persoes appointed by the Commissioner of Insurance, as specified by S.B. 507 and in
addition to other duties, is directed to study and evlauate the operation of the Fund and make such
recommendations to the Legislature as may be appropriate to ensure the viability of the Fund. He further stated
the board was empowered to remove a health care provider from the coverage provided by the Health Care
Stabilization Fund if, after a hearing, it was determined the health care provider presented a significant future
hazard to the Fund. He aiso distributed (Attachment XII) Health Care Stablization Fund defense costs from July
1, 1976 to June 1, 1985. He explained attorneys are hired by the Fund and represent the provider in the Fund's
interest if it is determined the Fund is going to become involved in & claim~ From July, 1976 to July, 1980,
$97,947.21 was paid out for defense of the Fund and $1,641,247.70 was paid out for defense of the Fund during July,
1980 to June, 1985. The number of cases and amounts peaid have increased dramatically, he said.

Mr. Todd handed out & sheet explaining the defense of the Health Care Stabilization Fund. The sheet
explains when outside legal counsel is employed to defend the Fund and how it is determined when the Fund is going
to be involved in malpractice litigation (Attachment XIV). He noted there has been $1.7 million in defense costs
for defending $35 million in awards. When asked why they can operate so efficiently, Mr. Todd said it was not
because they were not minding the store.
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Mr. Todd distributed to the Committee (Attachment XV), Alternative Health Care Stabilization Fund
Surcharge Strategies, as requested by the Citizens Advisory Committee, which lists surcharge revenue under the
surcharge procedure in accordance with K.S.A. 40-3401 for FY 1977 to FY 1984 as $17,282,016; at 45 percent for
the same period as $36,521,683; and accrual funding for FY 1977 to FY 1984 as $45,736,478.

In answer to a question by a Committee member, Mr. Todd stated it was considered at the time the
Fund was enacted to put the Fund on an actuarial basis but the decision was made to cap the Fund at $10 million.

A spreadsheet showing the basic professional liability insurance rates, Health Care Stabilization Fund
information for FY 1977-1984 showing surcharge levied, number and amounts of settlements, number and amounts
of judgements, number of claims and suits filed and legal defense costs, and & sheet showing Kansas Closed Claims
information for calendar years 1977 to 1984, were distributed (Attachment XVI). A Committee member noted that
it did not appear from the spreadsheet that Kansas juries were awarding high amounts, sinee jury verdicts were
similar in size to settlement amounts.

Ms. Derenda Mitchell of the Insurance Department said the statement that cases are going to trial and
hitting it big is not borne out by the facts, since the Fund has-only paid 12 jury awards so far and has won two-
thirds of the time it is involved in a trial. She noted the Department sends hammer letters to insurers all the time
encouraging settiements. She said in one case the Fund threatened to sue St. Paul and they finally agreed to settle.
Mr. Todd noted that there have been cases where the Fund has settled a case and the primary carrier has not.

A question was asked about how many cases in which the Fund was involved went to trial and were won
or the case was dismissed and how many cases are settled by St. Paul and by Medical Protective. The Insurance
Department agreed to provide this information. ’

The Insurance Department stated they could provide the Committee with a display on a closed claims
reporting mechanism furnished by the industry that gives distribution of the claims by size and loss.

In answer to a Committee member, the Insurance Department replied they have 380 case files open in
their office and feel they are capable of handling their responsibilities. They have requested additional clerical
help.

It was noted that the Insurance Department hires independent counsel to review case files to determine

potential Fund liability in cases and whether a conflict will exist between the Fund and the private insurer. It was

- noted that a claims review position was requested by the Fund to monitor the paperwork and to insure accurate
reserves are kept on a claim.

Homer Cowan, Western Insurance Companies, testified his insurance company is the servieing carrier of
the joint underwriting association (JUA) or Plan. They have returned to the Fund about $325,000 out of the
servicing carrier fee, however, they are not breaking even now. He stated none of Western Insurance money is
involved, just the doctors' money, both at the lower layer and the higher layer, so there is no conflict of interest
involved. If the Plan makes a profit, the profit is transferred to the Fund, and if the Plan has a loss, then the Fund
transfers money to the Plan. He stated there are 250 doctors in the JUA now and if there were more companies in
the private market, doctors would not have a problem getting malpractice insurance. He said the surcharge in the
JUA is designed to get doctors to look elsewhere for coverage.

In answer to Committee questions, Mr. Cowan replied a loss surcharge by the industry would not work,
as it would cause bad relationships between the insurance company and the physician. If the JUA did not exist, Mr.
Cowan felt this would encourage other insurance companies to come into the state. He agreed the JUA is keeping
some health care providers afloat who otherwise would be uninsurable risks. He noted more providers may seek

. coverage from the JUA if St. Paul and Medical Protective begin retreating from this market. He noted that if the
JUA did not exist then Aetna might come in, since this company now will not compete with a state-run insurance
company. He also stated the Plan has some risk management services, but not to the extent St. Paul does. He
further replied that he believes the Insurance Department does need additional help.

A Committee member asked that Mr. Cowan furnish a list of the doctors in the JUA by class of city.

A request was made by a Committee member to ask Brad Smoot, & member of the Fund Board of
Governor's, to testify before the Committee.

Mr. Cowan replied to a Committee member that by law, doctors have to be accepted by the JUA. He
further replied that if the Plan needed money and the Fund did not have any, the law provided that the insurance
industry, not just companies selling malpractice insurance, but all companies selling all kinds of insurance, would be
assessed; and this was done for startup money for the Fund. He stated there should be some kind of & cap on the
percent of surcharges for the Plan. He noted an underwriting board recommends the surcharge to the JUA Board
of Governors for review and approval. The Board of Governors then submit it to the Insurance Department for
their review and approval.

A Committee member questioned whether conditions continue to exist which require the existence of
the Fund and the JUA.

The Committee recessed for lunch.
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Afternoon Session

Ron Todd passed out a sheet (Attachment XVII) which compares the total amount of money peaid out for
automobile liablity settlements and awards to medical malpractice settiements and awards for the years 1979
through 1983. He explained company expenses are not included in the direct losses paid and the overhead expenses
of the insurance companies are estimated at 30 to 35 percent. He stated by law there is a grievance procedure for
the insured under the Joint Underwriting Association Plan. The insured can take his grievence to the Board of
Governors, with the right of appeal to the Insurance Commissioner.

In reply to staff, Mr. Todd agreed that the Plan only provides basic coverage and if the provider was
removed by the Board of Governors from the Fund, the insured would have to go to the market to find coverage
above the basic coverage. Mr. Todd said for the physician to retain his license, basic coverage is all of the
insurance that is required. After Committee discussion, a Committee member suggested a legal opinion might be
necesary to determine the status of a physician who was removed from the Fund.

In answer to Committee questions, Mr. Todd stated the Board of Governors, as yet, had not held any
hearings concerning doctors who are high risks, but they have a subcommittee working on particular problems to
see what they can or cannot do. The Board of Governors had a meeting July 9 and plan to meet more often. He
stated it was the Medieal Society's idea to set up the Board of Governors. The Board is composed of health care
providers, since the money paid out of the Fund is provided by health care providers. Before a physician can be
removed from the Fund, material significant risk to future liability of the Fund has to be established as a result of
a hearing. The Fund was established to provide the availability of coverage for higher limits of liability.

Staff asked Mr. Todd if the statement made at the last meeting that the Fund was functionally broke
was correct? Mr. Todd said the Fund was in the same position as a bank if the depositots withdrew all of their
money at the same time. He explained & portion of the surcharges goes to building up the reserves.

A Committee member asked if the Insurance Department participated in peer review or risk
management. Mr. Todd replied the Insurance Department would not have a reason to become involved with peer
review, however, in regard to risk management in the defense of the Fund, seminars might be helpful.

The Chairman introduced Wayne Stratton, a defense attorney who represents health care providers and
the Fund. He said he is often asked to report to the insurance company the status of the litigation and what the
jury verdict might be and amount of the verdict. He also stated he keeps the Health Care Stabilization Fund
informed with the same information he gives the insurance company. If the Fund believes there is a case where the
liability will involve the Fund, they call the insurance company involved and suggest the insurance company offer
their limits and the Fund will try to settle the case. He said the potential conflict of the attorney representing
both an insurer and the Fund has been misrepresented to the Legislature. He also stated in certain instances, it is
appropriate for the Fund to hire additional counsel.

In answer to a question by a Committee member, Mr. Stratton said the defense attorney defends one
client, the doctor, or the hospital. If the insurance company asks the Fund to assume any additional costs in the
defense, the insurance company is billed for their part by the defense attorney and then the Fund can either agree
to continue with the same attorney or hire someone else. He noted in some cases a plaintiff will seek punitive
damages and agree to drop this aspect of the suit if the insurer will pay the policy limits. This amount then is used
to finance the case against the Fund. He said this seems to be happening, especially in the Wichita area.

The Chairman invited interested parties to make comments.

Ron Smith, Kansas Bar Association, suggested a merit or experience rating system for physicians be
implemented, noting insurers now merit or experience rate attorneys.

Jerry Slaughter, Kansas Medical Society, stated the Fund is not popular with physicians and hospitals,
but there is no other company that offers excess coverage in Kansas. He stated there are tools available to the
Board of Healing Arts with added disciplinary staff and the Board of Governors of the Fund to weed out negligent
doctors. In regard to risk management, the Medical Society with the hospitals are involved in a joint study of this
issue.

Lynn Johnson, representing the Trial Lawyers Association, recommended mandatory risk management
and good peer review. He stated the Insurance Department is improving in defending the Fund. He suggested
sereening panels should be.designed by the people that are going to be using them. The reason lawyers use doctors
from Denver, St. Louis. Boston, or Dallas, is because doctors will not testify against their local fellow doctors. He
said perhaps the Fund's exposure should be reduced.

The Chairman asked what information relating to insurance the Committee would like to have for
future meetings. The Chairman also requested position papers from the various interest groups be submitted to the
Committee within the next two weeks concerning their suggestions.

A Committee member recommended the Committee investigate whether the state should continue to
be in the insurance business. Another Committee ‘member requested a legal opinion from Bob Coldsnow, Arden
Ensley, or the Attorney General on whether a doctor could continue to practice without Health Care Stablization
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Fund coverage, and what are the due process rights, if any, that the Board of Governors must exercise when making
its decisions. A Committee member requested information about Virginia and how they arrive at rates using only
Virginia data. Mr. Slaughter noted that the Medical Society had spent a lot of time and money looking at the
possibility of establishing a doctor-owned insurance company and it was determined there were too few doctors in
Kansas to make this work. He noted many such companies were going bankrupt now nationwide.

During Committee discussion, Ted Fay, Kansas Insurance Department, informed the Committee for the
Insurance Department to be able to respond to the Committee on what the impact on Fund surcharges and JUA
Plan rates would be if certain statutory changes were made, their actuaries estimate it would cost $5,000 to
$10,000 and would take four to five weeks. The money would come from the Fund from moneys set aside for
actuarial services. After Committee discussion, it was decided to ask the interested parties to submit questions
they think should be studied by the Insurance Department.

A motion to approve the July 1-2 minutes was made by Representative Thomas Walker, and was
seocnded by Representative John Solbach. The motion passed.

It wes noted the Insurance Commissioner's Committee for Tort Reform would be having its
subcommittee report in September.

The Committee adjourned.
Prepared by Mike Heim
Approved by Committee on:

September 13, 1985
(date) .
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MEMORANDUM

July 15, 1985

TO: Special Committee on Medical Malpractice
FROM: Kansas Legislative Research Department

RE: Gloséarj of Terms

This Glossary contains simplified definitions of many of the basic terms
commonly used during Committee hearings and disecussion. It is intended to be a quick
resource aid for members and should not be considered as comprehensive or authorita-
tive.

Health Care
HMO — health maintenance organization.

Health Care Provider — The definition found in K.S.A. 1984 Supp. 40-
3401(f) is the one pertinent to Committee discussion. Note that the
definition does not include some professionals colloquiaily considered to be
providers (e.g., registered nurses).

Medical Care Faecility — General or special hospital, recuperation center,
or ambulatory surgical center. ‘

Nonresident Health Care Provider — A provider whose usual place of
practice is out of state.

Peer Review — Review of the practice of a provider by his peers, i.e.,
individuals who are licensed in the same practice, usually through a private
agency such as hospital medical staff or a professional association.

Persons licensed to practice medicine and surgery — MDs (Doctors of
Medicine) and DOs (Doctors of Osteopathy).

Persons licensed to practice the healing arts — MDs, DOs, and Chiro-
practors.

Provider Regulatory Agencies:

for MDs, DOs, and Chiropractors — Board of Healing Arts
for medical care facilities — Secretary of Health and Environment
for HMOs — Commissioner of Insurance

for optometrists — Board of Optometric Examiners
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for podiatrists — Board of Healing Arts
for pharmacists — Board of Pharmacy
for licensed professional nurses — Board of Nursing

for certain dentists practicing anesthesia in a medical setting — Board
of Healing Arts .

for physical therapists — Board of Healing Arts

Resident Health Care Provider — A provider whose usual place of practice

is in Kansas.

Insurance

Actuarial Principles — Rules by which probability and statistical theories
are applied to the practical problems of insurance. The operation of these
laws underlies premium and reserve calculation and other forecasting
functions within the insurance field.’

Basiec Coverage — Policy of professional liability insurance required to be
maintained by each health care provider. Current limit is not less than
$200,000 per occurrence (subject to $600,000 annual aggregate for claims
made during the policy period). See K.S.A. 1984 Supp. 40-3402, as amended
by 1985 S.B. 362.

Claim — A demand made against an insured for damages covered by a
policy he or she holds. A claim is generally referred to the insurer for
handling on behalf of the insured in accordance with the contract terms.

Claims File Opened — Status at time when a potential claim is reported,
and the Insurance Commissioner begins a file on that claim.

Claims Made Policy — Policy under which coverage purchased at the
beginning of the year protects only against claims made during that year.
(See "occurrence policy.™)

Earned Premium — The part of an insurance premium that pays for the
protection the insurer has already given on a poliey.

Expense Ratio — Percentage of the premium used to pay the costs of
acquiring, writing, and servicing business.

Fund — Health Care Stabilization Fund established pursuant to K.S.A. 1984
Supp. 40-3403(a); sometimes called Patient Compensation Fund.

HCPIA — Health Care Provider Insurance Availability Act (K.S.A. 40-3401
et seq.).

HCSF — Health Care Stabilization Fund.
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In_demnitz — Restoration of the vietim of a loss, in whole or in part, by
payment, repair, or replacement.

ISO — Insurance Services Office. This organization assists property and
liability insurance companies by establishing underwriting rules and rates
and by analyzing statisties.

JUA — Joint Underwriting Association or Authority (also called an
assigned-risk pool) — a device for making insurance available to high-risk
physicians by mandating a subsidy from other poliecyholders. (See K.S.A.
1984 Supp. 40-3413.)

Loss — The basis for a claim for indemnity or damages under the terms of
an insurance policy. The term also is used to refer to payments made in
behalf of the insured.

Loss Development — Adjustment to claim reserve as investigation proceeds
concerning the claim (initially a certain reserve is set aside; more
investigation will lead to another figure and the reserve amount will be
char)ged; then discovery proceeds, with additional ensuing adjustment,
ete.).

Loss Ratio — Percentage of losses to premiums.

Loss Reserve — The portion of the assets of an insurer kept readily
available to meet probable claims.

Losses Incurred — Total losses, whether paid or unpaid, sustained by an
insurer under a policy or policies.

Losses Incurred but not Reported — Losses that have taken place, but
which have not yet come to the attention of the insurer or the Insurance
Department. :

NAIC — National Association of Insurance Commissioners.

Occurrence Policy — Policy under which a physician purchases at the
beginning of year one coverage against all claims (whenever they might be
made) on incidents occurring during year one. The insurance, thus, would
apply to a suit even if it were brought in year two. (See "claims made
policy.™

Policy Year Loss Ratio — The figure resulting when every claim that could
be made against the one policy year premium has been made and paid.
When this figure exists, it is the only circumstance when profit and loss can
be accurately determined as an absolute amount.

Rate (also called premium rate) — The price per unit of insurance.

Rate Filing — Submission to the Insurance Commissioner by an insurance
company (or rating organization) of the per unit cost of insurance it plans
to use as a base for the determination of premiums. The filing must
contain supporting documentation adequate to justify the proposed rate.
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Reinsurance — An agreement between two or more insurers by which risk
of loss is apportioned. The goal is to spread the risk of loss so that a
disproportionately large loss under a single policy does not fall on one
company. The reinsurer is the one accepting all or part of the risk of loss
of another insurer.

Reserves — Funds set aside by an insurer for the purpose of meeting
obligations as they become due. .

Self-Insurer — Entity that, rather than purchasing insurance coverage from
another, makes provisions on its own to set aside funds to cover losses it
may suffer; certain health care providers may self-insure pursuant to
K.S.A. 1984 Supp. 40-3414.

Surcharge — Assessment levied by the Insurance Commissioner on the
annual premium of each health care provider and self-insurer. This
assessment is used to fund the Health Care Stabilization Fund and is
currently assessed at the rate of 110 percent of premium.

Underwriter — Person (or company) who selects risks for insurance and
determines in what amounts and on what terms the insurer will accept the

‘risks.

Unearned Premium — The portion of the original premium not yet earned
by the insurance company. If the poliey is cance]led this amount is due
the pohcyholder.

Additur — Power that the trial court has to increase the amount of a jury
award in cases of inadequate compensation.

Coliateral Source Rule — Under this rule, compensation received by a
plaintiff for injury from sources other than the defendant should not be
deducted from a Jury award. This general rule was modified in Kansas in
1976 and again in 1985 with S.B. 110 regarding medical malpractice
actions.

Compensatory Damages — Awarded to compensate the injured party for
the injury sustained, to replace the loss caused by the harm or injury.

Contested Claims — Claims that will be litigated by the insurer.

Contingent Fee — Arrangement between client and attorney, frequently
used in personal injury actions, by which the attorney agrees to represent
the client with compensation to be a percentage of the amount recovered.
Sometimes regulated by court rule or statute.

Nonpecuniary Damages (sometimes called "intangible damages™ — Pain
and suffering types of damages, as opposed to money damages.

Pattern Instructions for Kansas (PIK) — Model jury instructions given by
the judge to the jury to inform them of the law applicable to the case at
hand.
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Punitive Damages — Damages above and beyond compensatory damages;
awarded against a person to punish for outrageous conduct. Sometimes
limited by statute.

Remittitur — Procedural process by which a judge may order a plaintiff to
remit a portion of the award in cases when money damages awarded by a
jury are grossly excessive as a matter of law.

Res Ipsa Loquitur — A rule of evidence that permits negligence of a
defendant to be inferred from the mere fact that the injury occurred. The
plaintiff must prove that the defendant was in exclusive control of
whatever caused the injury and that the injury would not have occurred if
reasonable care had been used. ,

Special Master — Appointed by the court to act as the court's representa-
tive in a case to assist with specific judicial duties.

Statute of Limitations — Sets a time limit within which the right to a
cause of action exists.

L85-160/MH
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FROM:

PROFESSIONAL LIABILITY IN THE '80s, Report #2Z;
American Medical Association Special Task Force on

Professional Liability and Insurance, 1984-85.

TORT REFORM
GLOSSARY

Ad damnum ciauses - The ad damnum
clause is that part of a plaintiff's initial plead-
ngs which states the amount of monetary
damages and other relief requested by the
plaintiff in a court action. Most of the legisia-
tion on this subject provides for the efimination
of the ad damnum clause altogether; legisia-
tion also often provides that the defendant be
apprised of the precise amount sought by the
plantift through the normal course of pre-trial
discovery.

Arbitration - Arbitration statutes relate to
voluntary procedures whereby patients and
health care providers may enter into written
agreements for the submission of any medical
liability claimas to binding arbitration. This pro-
cedure is an alternative to and in lieu of trial
by jury. This procedure provides for limited
judicial review of the arbitration decision.
Medical liability ¢laims can currently be arbi-
trated in at least 30 states under the general
arbitration statutes in those states. The chart
only lists those states with arbitration legisla-
tion specifically for medical liability claims.
Most of the medical liability arbitration sta-
tutes provide that writtan aroitration agree-
ments may cover present and future medicai
injury claims. All of the statutes generally pro-
vide that a person’s nght to treatment shall not
be prejudiced in any way by the decision
whether or not to enter into an agreement for
arbitration of medicai liability claims. In other
words, the agreement must truly be voluntary
to be binding. Also, most statutes which permit
arbitration agreements to cover future medical
injury claims provide for a certain period of
time, either following execution of the contract
or provision of the services. in which the
patient may reject the arbitration agreement.

Attorney fee regulation - The most
common arrangement for payment of piaintiff
attorney fees in medical liabihty cases is the
“conungent fee.” Under this type of
arrangement the attorney recerves as his fee
an agreed upon percentage (commonly 30%
to 30%) of any final award or settiement made
to the plainuff.

Legisiation enacted curing the last few
years regulating attorney fees in medical
liability cases has taken several diferent
approaches: a sliding scale for the plaintift
attorney tees in terms of a percentage of the
award: court review of the proposed fees and
aporoval of what it considers to be 3 “reason-
able fee”: or limiting attorneys’ fees to a cer-
tain percentage of the amounts recovereqd by
the plaintiff.

Awarding costs. expenses and fees - A

few states have provisions designed (o deter
the pursuit of frivolous medical injury claims.
These statutes generally provide that where
one party to the action has been found to have
acted frivoiously in bringing the suit. the party
may be found liable for payment of the other
panty’s reasonable attorney and expert wit-
ness fees and court costs. These provisions
differ from the usual civil trial situation in which
payment for attorney fees and exper witness
fees are normally paid by the party who incurs
them.

Collateral source provisions - The collateral
source rule is a ruie of evidence that prombits
the introduction into evidence at tnat of any in-
dication that a patient has been compensated
or reimbursed for the injury from any source
other than the defendant.

Legisiation modifying the collateral source
rule has taken several approaches: permitting
consideration of compensation or payments
received from some or all collateral sources:
requiring the mandatory offset against any
award in the amount of some or ali collateral
source payments received by the plantff: or
allowing the defendant to introduce evidence
of the plaintiff's compensation from collateral
sources. The jury 1s instructed 10 make a man-
datory reduction of the award tor economic
loss by a sum equal to the difference between
the total benefits received and the total
amount paid by the plaintiff to secure such
benefits.

Expert witness - Expert witnesses are re-
quired to explain many of the compiex and
difficult issues in a medical negligence case.
Legisiation affects the qualifications anc use
of expert witnesses.

Limits on liability - Some states have
enacted legisiation that limits tne liability of de-
fendants in medical liabiity lawsuits. These
statutes lirmit habsiity in one of several ways:
limiting recovery of a particular tyoe of
damages: placing an absolute cap on the
amount of damages recoverable: or placing
an absolute cap on physician hiabtility unger a
patient compensation fund.

over, please
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Patient compensation fund - A patent com-
pensanon fund is a governmentaily operated
mechanism establisned 10 pay that portion of
any udgment or settierment against a health
care provider in gxcess of a statutonly de-
signated amount A lund may pay the remain-
aer of the award or it may have a statutory
maximurn {e.g one rmilion dotars)

Patient compensat:on funds are generally
funaed through an annual surcharge as-
sessed aganst heaith care providers, with
such surcharge often being a spacihied per-
cantage cf the provider’'s annualinsurance
premum Pauent compensauon lunds are
aiso xnown as “excess recovery funds.”

Pericdic paymants - In most states. unless
otherwise agreed 0N By the parties or man-
dated by the court. judgments can oniy be
fump-sum awards. Under a penocdic payments
systam, the payments are made aver the actu-
ai iletima of the prainuft or for the actual penod
of disability.

Pre-trial screening panels - Pre-tnal screen-
ing panels are prerequisites to tnal. Pro-
cecures lor panels usually require 3 manaa-
tory pre-tnat hearig 10 be conducted By 8
panel compnised of members as dictated by
statute in some states the pre-inal heaningis
voluntary. The composihon of the panel and
its scape of ingquiry vary greatly from state 10
state.

All statutes establishing pre-trial scraening
procedures provide that the panel's decision is
not binging on the parties and that it goes not
preciude a piainut from imhatng a lawsuit.
Although some states perrmit the decision ot
the pane! to be ntroduced into evidence In 2
subsequent tawsutt, he panel’s gecision 1s not
binding upon a judge or jury.

Res ipsa loquitur - Res ipsa loquitur (“the
thing speaks tor tself’ )15 a common law
doctrine which applies when a plaintiff can
demonsirate that the iryury occurred while the
insrumentally causing the inury was undes
the exclusive contro!l of the detendant and
which, if operated mn a non-negligent tashion,
coes not narmally cause injury. in recent
years, a number of state courts have ex-
panded the application of res ipsa loquitur,
and ncreased the effect of its applicabiity
trom that of a mare nference to that of a pre-
sumption. which if not rebutted, will allow the
jury 1o reach no finding other than hadity.

Lagisiation enacted in several states has
codified the doctrine in regard to medical habil-
ity cases by delineating those circumstances
whan tha doctring may be applted. such as
when a foraign opject has been left in a body
or the patient has suflered radiation bums.
However, these stalutes have sought to make
it clear that the mere tact of injury 1s not suf-
fictent 10 invoka the doctrine.

Standard of care - The standard of caren
a medical neghgence action s that levet of
care to which & health care provider 1s heid
accountable to a patent, and 1s based upon
the prevailing level of care practiced withun
locality (community. state, or national).

Statute of limitations - A statute of lmitations
is alaw that bars a cause of action after the
@xpiration of a specified time perod. in many
states the statute of immtauons for medical
fiabiity actions begins 1o run oniy upon discov-
ery of the imjury. Injunes may be discovered
several years after the treatment was pro-
vided. so the time penod tor fiing an action
may be unceriain. Some states have sought1o
eliminate the “long tail” by piacing an absolute
maxsmum hime period within which medical
liability sutts may be brought. An exception to
the hime penad is provided in some of these
statutes where foreign objects are leftin the
bady, or whare the heaith care provider has
traudulently concealed the fact of injury.

Most state statutes of limitations provide
thatf an imjury 1s mcurrec by a rminor, the
statute s tolled (i e . slops runaing) on the
m.nor's cause of action until he reaches the
age of majority Changes :n the staiute of
limitations tor a mirr s actions usually pro-
vide thal the statute wili bequn running pNor 1o
the age of majonty.
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Inside...

This volume contains three reports commissioned by the AMA's
Special Task Force on Professional Liability and Insurance. The
reports, entitled “Professional Liability in the '80s”, were published
separately in American Medical News on October 26, 1984;
November 23, 1984; and March 22, 198s.

An action plan—the Task Force's récommendations addressing the
professional liability problem —is found in Report 3. ( Pages 9-16) The
recommendations build on information Compiled and analyzed in the
first two reports and roundtable discussions and incorporate many of
the suggestions made there. They are intended as a blueprint for AMA-
action.

Report 1

This report traces the evolution of the professional liability
problem since the mid-'70s and documents with the latest
statistical data a developing new “crisis in affordability” for
physicians, hospitals and the public. (Pages 3-24)

Report 2

Part one of this two-part report summarizes a roundtable
discussion among professional liability insurers who assess
the prospects for continued provision of affordable insurance
protection. (Pages 3-13) Part two analyzes the strengths
and weaknesses of previously enacted tort reform and
reports on six widely adopted measures. (Pages 13-24)

Report 3

This two-part report begins with a recap of 3 roundtable dis-
cussion among physicians and lawyers about the roots of
the professional liability problem and its possible resolution.
(Pages 3-9) Part two is an action plan developed by the
Special Task Force on Professionai Liability and Insurance.
(Pages 9-16)

Action Plan

Eighteen recommendations are ~ade in the action plan. The
recommendations are a blueprint for activities designed to
Create a balanced syste.n in which victims injured for actual
negligence are fairly and swiftly compensated and in which
physicians can practice without undue exposure to liability.
Recommendations are made in four areas: education and
community action; legisiation, including state and federal tort
reform and judicial reform: defense coordination: and risk
control and quality review. (Report 3: Pages 9-16)
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After World War Il, the problem
began to surface again, increasing
in the 1960s. The rising volume of
claims against physicians and
hospitals, with their growing impaet
upon health care costs, health man-
power and the delivery of health ser-
vices—services increasingly paid for
by the government—prompted
President Richard Nixon in 1971 to
direct the Secretary of Healith,
Education, and Welfare to create a
Commission on Medical Malpractice
to gather current information on the
problem and offer a set of
recommendations.

in the introductory chapter of
its final reportissued in 1973, the
Commission said, “The tempo of
malpractice litigation again began to
increase shortly after World War Il
In part, this was due to the simple
fact that many more people were
able to afford, and received, medical
care, automatically increasing the
exposure to incidents that couid lead
to suits.

Atthe same time, innovations in
medical science increased the com-
plexities of the health care system.
Some of the new diagnostic and
therapeutic procedures brought with
them new risks of injury; as the
potency of drugs increased, so did
the potential hazards of using them.
Few would challenge the value of
these advances, but they did tend to
produce a concomitant nurmber of
adverse results, sometimes resulting
in severe disability ... {and) thus the
number of malpractice claims and
suits increased.”

The Commission, in one of the first
detailed examinations of medical
liability claims on a nationwide basis,
surveyed claims closed in 1970 ’
taken from a universe representing
approximately 90% of the total in the
nation. The Commission found that
there were 15,000 claim files closed
in 1970, representing 12,000 in-
cidents and patients and 22.000
defendants—physicians, hospitals,
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nurses, drug companies, and equip-
ment manufacturers. An estimated
10.6% more claims were opened in
1970 than were closed in that year,
which, the Commission pointed out,
“indicates the direction and some of
the magnitude of this change.”

The claims increase was not sur-
prising. Numbers of claims were
growing steadily and the rate of in-
Crease was clearly accelerating.
Some areas of the country, as is the
case today, were affected more than
were others. The Commission's
1970 study showed Tennessee lead-
ing the list of states in the rate of
increase—40.9%—but that was
partly due to its small base number
of claims. California showed the
greatest volume of change—up
26%. Upward blips were beginning
to appear in Maryland, Texas and
Missouri and in 11 other states, while
a few, such as Minnesota, actually
showed a downturn.

The Commission’s 1970 analysis,
however, merely underscored a de-
veloping trend.

“Between 1935 and 1975 —in
that 40-year period—80% of all
medical malpractice lawsuits were
filed in the final five years of that per-
iod,” Elvoy Raines, professional
liability expert with the American Cal-
lege of Obstetricians and
Gynecologists, told the Senate Com-
mittee on Labor and Human Re-
sources on July 10, 1984.

Crisis effect: market for
insurance shrinks

As the wave of claims, whose val-
ues were expanding daily, began to
hit, some professional liability insur-
ers began to seriously reconsider
their involvement in what was be-
coming a highly volatile line of busi-
ness. In New York, for example, Em-
ployers Insurance of Wausau, Wis.,
which had underwritten the state

medical society’s professional liabil-
ity insurance program for 25 years,
pulled out of this market in 1973.
New York physicians, searching for
another carrier, engaged Argonaut
Insurance Company to provide
coverage. Argonaut agreed but
boosted rates 93.5%. Late in 1974
Argonaut requested an additional
200% increase—and shortly
thereafter abandoned what it saw
as a sinking insurance ship.

On the west coast, in these trou-
bling years, the California Medical
Association reported that profes-
sional liability insurance rates in-
creased between 400% and 600%
between 1965 and 1971. Surgeons
experienced a 950% rate increase
between 1960 and 1970. )

In Maryland, in 1974, where the St.
Paul Companies insured about 95%
of the practicing physicians, a 46%
rate increase was imposed and im-
mediately after that increase, the
company asked for another 48%
hike. When the request was turned
down, St. Paul ceased writing in that
state, in effect leaving physicians
with few if any alternatives for obtain-
ing coverage.

Meanwhile, numbers of claims
were increasing at the rate of be-
tween 8% and 10% a year, and
awards were similarly increasing, at
arate estimated to be an average
13% to 14% each year, even factor-
ing in inflation. Said an American
Medical News article in November,
1974, describing the deteriorating
medical liability outlook, “In 1970,
the average amount awarded either
as a settlement or a court judgment,
was just under $5,000. In 1973, the
average amount was about $8,000."

A similar scenario was being play-
ed out—1o a greater or lesser de-
gree—all across the U.S. Insurance
carriers watched profits from pro-
fessional liability business decline
and losses increase dramatically.
Within just a few years —by the mid-
‘70s—the market for professional
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liability had similarly begun to shrink.

Where coverage remained available,

its price was increasingly prohibitive,
so much so that in California, for ex-
ample, physicians engaged in work
slow-downs, and even gave serious
thought to striking to publicize their
problems.

Raines, who is now a lawyer with
the American Society of Law and
Medicine, summed up succinctly to
the Senate Committee what hap-
pened to precipitate the 70s crisis.
“There was a sudden blossoming of
litigation. a burst of claims which had
not been anticipated by insurance
carriers. The carriers were un-
prepared, under-reserved, and the
effect of such massive litigation was
to drive many carriers out of the
medical malpractice market. It simply
became impossible to purchase in-
surance coverage in some states.”

The commercial companies who
had not already fled the market, put
their actuaries to work on projections
for the future, given the claims explo-
sion that was taking place. The St.
Paul Companies, which in 1975
wrote professional liability insurance
for 48,000 physicians in 44 states,
looked at their numbers for 1974 and
estimated that their claims would run
at a rate of 5,000 a year in 1975—a
225% increase over the 1,538 claims
logged against the company in 1970.
Other companies were making sim-
ilar calculations and coming up with
equally dismal projections.

A handful of carriers remained. St.
Paul moved from an occurrence to a
claims made policy in the states in
which it remained in the market, in
order to be able to make quick rate
adjustments on a year-to-year basis.
Others effected huge premium in-
creases in a number of states.

While plaintiffs’ lawyers asserted
that insurers were actually profiting
substantially from the medical liabil-
ity business and that their rate in-
creases were unjustified, the carriers
pointed to the “long tail” on liability
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claims—at that time, the big un-
known in terms of down-the-road
costs.

Said Gene Cudworth of the Hart-
ford Insurance Company in another
American Medical News story in
November, 1974: “In automobile
liability, we at least know the total
number of accidents that occurred at
the end of a given year. But only 10%
of malpractice claims are filed the
first year.” Cudworth emphasized
that it was virtually impossible to
figure what the influence that infla-
tion and increasingly liberal and
generous juries in medical liability
cases might be on the other 90%
of the cases, many of which woulid
not be resolved for aslong as 7 to
10years.

. Steps to solve the

availability problem

Two major developments took
place in those tumultuous mid-'70s.
First, physicians in many states
mounted campaigns to enact legisla-
tion to ease the crushing liability

" purden—shortened statutes of

limitations, ceilings on amounts of
awards, modification of collateral
source rules, limits on lawyers’ con-
tingency fees, arbitration and pre-
trial screening panels, and others.
The rush to enact such legislation
swept the country. (An evaluation of
the success and constitutionality of
these and other tort reforms will be
presented in Report i)

Second, alternative forms of
coverage were developed. Some
legislatures created joint under-
writing associations to provide
professional liability protection to
physicians and hospitals in states
in which the market had evaporated.
And in a few states, physicians, frus-
trated with the huge premiums
charged by most commercial in-
surers, resistant to a claims made

policy, or with no insurance aiterna-
tive at all, struck upon a new idea,
creating physician-owned non-profit
companies to provide professional
liability protection.

Maryland, New York, and physi-
cians in eight Northern California
counties pioneered the movement.
In mid-1975 the Medical Mutual
Liability Insurance Society of Mary-
land was organized by the Medical
and Chirurgical Faculty of the State
of Maryland and the Medical Society
of the State of New York launched
the Medical Liability Mutual In-
surance Company of New York. In
California the Medical Insurance
Exchange of California led the way.
covering the counties of Alameda,
Contra Costa, San Francisco, Marin,
Solano, Shasta-Trinity and Siskiyou.
By fall, 1975, the North Carolina
Medical Society had its Medical
Liability Mutual Insurance Company
of North Carolina in operation.

By the end of 1977 there
were 15 medical society created
physician-owned companies
functioning in the nation, covering
some 76,000 physicians, and five
others were in the planning stages.
That count did not include several
other physician-owned companies
and programs, such as the
California-based Doctors’ Company,
and Physicians and Surgeons In-
surance Exchange and several other
trusts in Florida which had no direct
ties to medical societies.

To assist the fledgling companies,
the American Medical Association
took an unprecedented step. The
young physician-companies required
reinsurance to protect against big
losses: with no track record, this
essential coverage was difficultto
obtain. AMA launched the American
Medical Assurance Company
(AMACO), a wholly-owned AMA
subsidiary, to provide part of the
needed reinsurance package to in-
terested physician-companies able
to meet AMACO's criteria, one of
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which was a link to a medical society.

AMACOQ was incorporadted in llii-
nois on October 17, 1975, and began
transacting business on June 14,
1976, with authorized capital of $2
million and $3 million in subordinated
debentures issued to AMA.

At the end of 1983 AMACO's
policyholder surplus was $11 million,
its assets were $40 million, and its
earned premiums were $9.6 million.
It writes a portion of the reinsurance
for 17 of the 30 physician-owned
companies now operating.

Temporary respite ends
as new problems arise

By 1978, the crisis in availability
with regard to medical liability in-
surance appeared to have abated.
“Generally, most physicians can buy
professional liability protection today,
although probably not the type of
coverage they would prefer and
maybe not at a price they consider
reasonabile,” a special American
Medical News Impact section report
published in April, 1978, said.

By that time, about one-third of the
physicians in the private practice in-
surance market, then estimated to
be about 150,000, were buying pro-
tection through their own compa-
nies. Joint underwriting associations
(JUAs) were picking up the slack in
other states and there were signs
that some of the big carriers who
shied away from the market were
edging back into the business.

Physicians could again buy liability
insurance. With support from AMA,
state medical associations had
effected enactment of some 300
different tort reform measures
which were on the books in the
states designed to ameliorate the
“malpractice crisis.” And perhaps
because of the fiurry of national
publicity about the professional lia-
bility situation-—perhaps for other
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obscure reasons—by 1978 it ap-
peared that the numbers of claims
were tapering off.

The St. Paul Company, which had
predicted that the 20% increase in
claims annually experienced be-
tween 1970 and 1975 would contin-
ue, or even rise substantially, ex-
perienced a claims frequency drop of
nearly 11% between 1975 and 1976.
Ancther major commercial carrier
said its analysis showed an 11.8%
drop in claims in 1977 from 1976. By
1977, even in California, the state in-
itially hardest hit by the professional
liability problem, the numbers of
claims decreased by 29.5%.

Success seemed assured for the
new physician-owned companies in
those early years. Premium dollars
accumulated, while high interest
rates brought in substantial return on

“The malpractice situation is not
good. Washington, D.C. is
perhaps the only jurisdiction in
the U.S. without tort reform.
There’s no crisis in availability
as there was several years ago.
The crisis now is affordability. If
the situation deteriorates more,
there may be one in
availability.”

— Charles H. Epps, Jr., MD
Chairman
Board of Directors
National Capitol
Underwriters, inc.

investment, and few claims were
filed.

For awhile, it appeared that the
professional liability problem had
been resolved.

“The ’crisis’ appeared to subside,”

Raines told the Senate committee in
mid-1984. *... in fact. it did not. Per-
haps it was in a period of remission,
but it never went away.”

Climbing claims costs
reveal ominous trend

For though numbers of claims de-
clined in the years from 1976 through
1978, an ominous trend was de-
veloping. The average dollar value of
claims was steadily moving upward.

Until the mid-'70s, professional
liability insurance claims data had
not been separated out of the
“miscellaneous” category into which
it had traditionally been slotted by
the property/casualty industry. The
National Association of insurance
Commissioners (NAIC) remedied
this problem in new reporting re-
quirements for its members and it
launched the first study of closed
medical claims since the study done
by the Secretary’s Commission on
Medical Malpractice using 1970
data.

The NAIC study began in July,
1975, and was extended through De-
cember, 1978. Nearly 72,000 closed
claims were analyzed and new solid
data on frequency, severity, and
spread of claims across specialties
was produced.

The full resuits, made available in
1980, were not encouraging.

The paid indemnity over the 3-1/2
year period of the study totaled $876
million, of which $333 million or 39%
was paid during 1978. The average
award increased 70% from $26,565
in 1975 to $45,187 in 1978. Even
though NAIC adjusted for inflation,
the percentage of increase still was
44%.

One of every 1,000 claims in 1975
was for $1 million or more, but by
1978 three out of every 1,000 claims
represented a million-plus award. In
1975 there were only five such
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Professional liability premiums and losses: 1977-1983

2 billion
1.9 billion
1.8 billion
1.7 billion
1.6 billion
1.5 billion
1.4 billion

1.3 billion

1.2 billion ,

1.1 billion ~

1 billion Pid

750 million

500 million

Losses

Premiums

1977 1978 1979 1980 1981

Losses
(Losses and loss expenses incurred)
$817 million
1.5 billion
1.6 biilion
2.0 billion

Premiums Written

1977 $1.20 billion
1980  1.27 billion
1982  1.48 billion
1983 1.57 billion
(selected years)

By the late 1970s losses and loss adjustment expenses exceeded premiums wriiten for
professional liability insurance. From 1982 the iosses sharply increased compared to the
increase in premiums written.

1982 1983

Premiums Written
Losses

Data source: Best's Insurance
Management Reports, 1983-1884
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payouts: in 1978 there were 23..

NAIC found that 60% of all liability
claims involved physicians and 31%,
hospitals, with many claims arising
from activities of physicians per-
formed in hospitals. Hospitals were
the site of injury in 78% of all acci-
dents resulting in paid claims. But
physicians assumed 71% of the total
indemnity, with hospitals-accounting
for oniy 25%. Often a claim named
several defendants.

While hospitals’ average in-
demnity, which rose 59% between
1976 and 1977, decreased 5% be-
tween 1977 and 1978, the average
indemnity paid for physician de-
fendants increased 37% from 1977
to 1978.

The time from incident to dispos-
ition of the claims closed with pay-
ments rose from 37 months in 1975
to nearly four years or 46 months in
1978—one more factor tending to
increase eventual settlements and
awards.

Defense costs, NAIC found, in-
creased 73% in the 3-1/2 year time
interval, and significantly, the aver-
age indemnity paid for “grave in-
juries” rose 63%—from $213,777 in
1975 to $349,203 in 1978.

Stated NAIC: “Aithough ‘grave
injuries’ represented only 2% of all
injuries resuiting in claims payment
in 1975 and 3% in 1978, claims for
these injuries accounted for 16% of
total indemnity in 1975 and 22% of
indemnity in '78.” NAIC said “grave
injuries” often involved “anesthesia
accidents, patient monitoring
problems or birth injuries.”

Impaired baby cases were begin-
ning to emerge as the most costly.
NAIC found that while infants
accounted for 13% of all cases
where indemnity was paid for
“permanent major injuries” (a cate-
gory just below “grave injuries) in
1975, the percentage rose to 25%
in 1978. “Grave injuries” to infants
nearly doubled, climbing to 32%
in 1978 from 17% in 1975 in terms
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. of claims in which indemnities

were paid.

Concluding its analysis, NAIC
said, “if 1978 total medical malprac-
tice losses are projected at this

“The situation is getting worse.
The courts are becoming more
liberal and the awards
are higher.”

— Merlin Otterman, MD
Director

COPIC Trust (Colorado)

30% (indemnity) growth rate, they
approach $1 billion annuaily in only
afewyears.”

The insurance commissioners’
assessment was correct, but their
estimates actually proved low.
Medical professional liability in-
surance, along with other miscel-
laneous liability fines, had “moved
into fantasyland,” Best’s Review edi-
tors concluded early in 1983. By the
end of 1983 medical professional
liability losses surged to nearly $2
billion from $817 million in the peak
“crisis” year of 1975. The increase
was 145%.

About the same time, Fred R.
Marcon, president of the Insurance
Services Office, pacesetter for in-
dustry rate-making, said that when
an insurance company’s combined
ratio (premiums to losses and loss
expenses) reaches 114%, “you're
past the point where investment in-
come can offset underwriting losses.
At 114% broad-based, multi-line in-
surers as a whole will have reached
the precipice.”

Insurance experts underscored
the critical position into which the
professional liability business was
being propelled. A year later, on Feb-
ruary 20, 1984, Best's Insurance

Management Reports said that
“since 1980, medical maipractice’s
losses (including loss expense
incurred) have been higher than
premiums earned, resultingina
combined ratio of 150.1% in 1982.”
The situation only slightly improved
in 1983, with this line showing a
combined ratio of 142.1%.

To contain the slippage, commer-
cial carriers and physician-compa-
nies for the most part began to raise
rates that had been competitively
low in recent years, mainly because
high interest rates and substantial
investment return offset losses on
the underwriting side.

Affordability crisis now
troubles physicians

Between 1975 and 1983, medical
liability premiums increased by more
than 80% in general. Butin some
areas of the country, harder hit by
more and costlier claims, high risk
physicians were being forced to pay
annual premiums running $20,000,
$30,000, and even &s high as
$70,000.

- To physicians in general and to
some specialists in particular, it was
becoming increasingly clear that a
new “crisis” was developing, as
insurance premiums rose to

new levels.

In May, 1982, lvan Neubauer, MD,
Los Gatos, CA, president of the
Physician Insurers Assn. of America,
and then chairman of the board of
NORCAL Mutual Insurance Com-
pany, San Francisco, described the
situation from physicians’ point of
view.

Saying that physician-owned
companies had been reasonably
successful so far, but warning that
this doesn't “secure the future”,

Dr. Neubauer said, “We are facing
a ‘crisis of affordability’. We need
adequate rates of coverage and
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While premiums for the total medical professional liability industry increased 30.8%
between 1977 and 1983, from $1.20 billion to $1.57 billion, losses soared 144.8%,
rising to $2 billion in 1983 from $817 million in 1979. The ratio of total net written pre-
miums to losses and loss adjustment expenses climbed to 133.8 in both 1982 and 1983
from 98.9in 1979. .

Adding the underwriting expense ratio to the loss ratio produces the combined ratio

before dividend

S 10 premiums—a number indicative of how well or how poorly an in-

dustry is doing. In 1979 the combined ratio for professional liability insurance was 112.4.
Return on investments at high interest rates stii permitted profit-making. In 1982 the
combined ratio was 150.9 and in 1983 i was 150.1.

“Medical malpractice is reaching the point of no return in terms of producing invest-
ment income from loss reserves that exceeds the underwriting loss, " said Best's
Insurance Management Reports on January 2, 1984,

Data source:
Best's Insurance
Management Reports

Losses
and Loss
Adjust-
ment
Expenses

Premiums
Written
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sometimes are forced to collect
obscene premiums that continue o
climb. There doesn't seem to be
any relief in sight.”

A look at what has been happen-
ing with regard to numbers and
costs of claims reveals that the pro-
fessional liability problem is again
extremely serious—and that
actually, in some areas of the nation,
from a financial impact standpoint,
itis more serious than it was in
the mid-'70s.

The temporary respite that fol-
lowed the mid-'70s upheaval is over.

When the NAIC analyzed claims
for the year beginning July 1, 1975
through June 30, 1976—a “crisis”
year—there were a total of 14,074
claims against physicians and sur-
geons. In 1983, modest projections
indicated that the total of claims and
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suits against these professionals
would come within range of 40,000.
The increased number of claims
means that physicians stand a great-
er chance of having a claim or suit
lodged against them. The St. Paul
Companies, with 14.6% of the
national medical market, reported
5,870 claims in 1983—2,757 more
than in 1979, an increase of 88.6%
in numbers. Spokesmen from the
company said that from 1979, “the
frequency of claims reported ...
countrywide on a calendar year
basis has increased from 3.3 claims
per 100 doctorsin 1979t0 5.4 in
1983, or 63%." Actually, the 5.4 fig-
ure is for physicians in Class 1. if all
classes are considered, St. Paul
says that for 1983, it would be realis-
tic to triple that frequency—bring-
ing the number of claims per 100

Claims increases: the national picture

Type of carrier No. of physician insureds  Total claims filed 1983
Commercial 91,050 9,310
Physician-owned companies 87.715 21,104
linked with medical
societies (23 of 30)
Independent physician- or 17,600 1,940
hospital-owned companies
covering physicians NE— ——
Total 196,365 32,354
(Approximately 77%
of physician market)

Projected total ciaims for physicians: 1983

42,018

Frequency or number of professional liability claims has been increasing steadily in
recent years, modestly in some areas, but more dramatically in others. The projected
number of claims in 1983 is more than double the number in the mid-70s.

From July 1, 1975 through June 30, 1976 the National Assn. of Insurance Commis-
sioners (NAIC) tracked a total of 14,074 claims in the heat of the “crisis” period. In the
next 30 months NAIC logged an additional 57,926 closed claims or about 23,169 per year.

The figures above are only approximate; companies differ in the way they define and
count “claims.” One company may count a single incident with multiple defendants as
one claim; another may count as many claims as there are defendants listed. Even with
this caveat, the projected claims totals for 1983 are a significant indication of the
seriousness of the professional liability problem today.

Data source:
AMACO
American Medical News

insured MDs to about 16.2.

Another large commercial carrier
reported that the number of claims
filed in 1983 increased 64.5% over
the number filed in 1979. (3.440in
1983; 2,091 in 1979). Now 9.5 out of
every 100 physicians insured with
this company face the likelihood of a
claim or suit; in 1979 the number
was 5.4.

Twenty-three physician-owned
companies tied to medical societies
logged a total of 11,188 more claims
in 1983 than in 1979. These com-
panies, many now experiencing the
lash of the “long tail” on professional
liability claims, reported to AMACO
that they registered a total of 21,104
claims for a total of 87,715 insureds
last year.

In July and August, 1983, data col-
lected through AMA's Sociceconom-
ic Monitoring System revealed that
the average incidence of claims per
100 physicians increased from 3.3
claims per 100 priorto 197810 8
claims during the years 1978-1983,
“a statistically significant (increase)
for general and family practitioners,
surgeons, physicians in the north-
east and north central regions, male
physicians and physicians practicing
in urban areas.”

An AMACO analysis in Sep-
tember, 1984, of reports from 23
physician-owned companies re-
vealed that incidence more than dou-
bled in the last five years, rising from
a national average of 12.2 claims per
physician (the range by region was
from 7.9 claims per 10010 19.6
claims per 100) to 20.3. Thus, one
out of every five physicians now
faces the prospect of a claim or
suit today. For these companies
91 claims or suits are filed every
working day. .-

For certain specialists, the risks
more than doubled, sometimes
tripled. In mid-1984 the American
College of Obstetricians and Gyne-
cologists told a congressional com-
mittee that 60% of all OB-Gyns in the
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nation have been sued, 20% of them
three or more times. A Florida Medi-
cal Assn. survey indicated that 25%
of obstetricians/gynecologists in the
state no ionger deliver babies.and
30% are considering stopping.
AMACO learned in its most recent
physician-company survey that
obstetricians/gynecologists, and

“Malpractice is a difficult
situation now and gradually
worsening in terms of claims

frequency and severity.”

— Fred Z. White, MD
Chairman
illinois State Medical
Inter-Insurance
Exchange

general surgeons, including ortho-
pedic surgeons and neurosurgeons,
generated a percentage of claims

far out of proportion to their numbers
in the insured popuiation. Across

the country in 19 of the 30 reporting
MD-companies, these physicians
generated an average of 34.5% of all
claims, even though they comprised
only 19% of all policyholders.

There is no doubt that the num-
bers of claims have been climbing
steadily in the last few years, though
more modestly in some areas than in
others. Traditionally, professional
liability has been considered an
“urban” phenomenon. In the Chica-
go area, for example, Cook County
Jury Verdict Reporter said that
medical malpractice filings increased
13.6% to 1,908 in 1983, breaking the
1982 record of 1,680, and that 1984
was showing a similar increase. Max
Sonderby, publisher of JVA, said that
1983 “registered a new record in
medical malpractice jury awards in
the seven Chicago area counties

23
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sufficient to make the total of the last
three years almost twice that of the
combined 11 prior years ...”
Timothy Graham, actuarial ser-

vices officer in the medical services
division of the St. Paul Companies,
noted that “the trend is countrywide;
we can't say there are any regional

hotbeds. There are a few exceptions.

Nebraska, for example, was good
for a number of years, but then in
the last 12 to 24 months it's been
extremely bad. The same goes for
Massachusetts. They're catching
up and taking a big kick. Generally,
we're finding that there is no distinc-
tion between rural and urban areas
anymore. It's fading.”

Hospitals also register
large claims increases

‘Hospitals also are subject to in-
creasing numbers of ¢claims and
suits. One company that insures
1.550 hospitals in 46 states—the St.
Paul Companies—said that since
1979, the frequency of hospital
claims reported on a calendar year
basis increased more than 76%,
from 2,112 claims in 197910 3,541 in
1983—a 76% rise. According to St.
Paul that translates into 3.0 claims
per occupied bed in 1983 as con-
trasted with 1.7 claims in 1979.

Other companies around the
nation aiso are seeing frequency
increase. The Doctors Company,
based in California, reports 9,400 in-
sureds. In 1979 it had received only
591 claims, when it was a new com-
pany, but by 1983 the total had
climbed to 1,212, a 105% increase.
Claims per insureds nearly doubled,
rising to 16.7 per 100 from 8.9 in
1979. :

Fremont Indemnity recorted that it
was showing 6.76 claims per 100
physicians in 1983 and the Pennsyi-
vania Hospital Insurance Company
(PHICO), based in Philadelphia, said

that out of each 100 policyhoiders in
1983, 8.2 faced the prospect of a
claim or suit.

Growing costs pose
probiems for all

While the increase in numbers of
suits and claims is unsettling, the
real problem lies in the tremendous
growth in severity—or cost—of
claims.

“The increase in severity is some-
times startling, as is frequency, but
severity is the bigger problem,” said
Michael Mullen, executive vice presi-
dent of The Medical Protective Com-
pany of Fort Wayne, IN. “The de-
mand for increased limits has led to
higher judgments and the line has
grown very expensive.” Medical Pro-
tection insures 36,050 physicians.

The St. Paul Companies reported
that on a nationwide basis. claims
severity including both paid and re-
served claims increased nearly 38%
during the 1979-1983 period. The
average cost per claim rose from
$14,333in 197910 $19,718 by
year-end 1983. (For averaging
purposes claims are capped at
$100,000. Company spokesmen
said the numbers would be higher if
the larger awards were averaged in.)

For St. Paul-covered hospitals the
severity increased nearly 72% during
the same five-ye.«r period, with the
average cost per primary ciaim {for
the first $100,000 of coverage) rising
from $6,918in 197910 $11,856 by
the end of 1983. The average hospit-
al claim paid in 1979 was $18,450; in
1983 it was $29,241.

The effects of severity varied from
region to region when AMACO in-
formation from physician-companies
with medical society links was an-
alyzed. Companies in the South
reflected the greatest increases—
from an average of $13,139 per
claimin 197910 $106,712in 1983 —
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Percentage increase in claims filed: 1979-1983

Percent of Averags increass
Type of carrier physician market 1979-1983
Commercial 35.6% 66%
Physician-owned companies 34.4 124.4> ‘“Northeast 79.6%
linked with medical South 154.8
societies (23 of 30) Midwest 225.3
.. West37.8

Independent physician- or 6.8 152.2 .
hospital-owned companies
covering physicians R —_—

Total 76.8% 114.2%

The increases in frequency of claims vary in degree around the nation. The western
states, first and hardest hit by the professional liability claims explosion in the last
decade, presently register modest increases. The midwest and the south are

experiencing significant claims increases.

Physician-owned and hospital-owned companies covering physicians registered the

largest percentage increases in recent years.

It shouid be pointed out, however, that these companies are young companies and
some are just beginning to feel the impact of the “long tail" on professional liability claims
—a delayed procass that can stretch anywhere from seven years or more. The Secre-
tary’s Commission on Medical Malpractice reported in 1973 that on average, only half
of these claims are closed within 18 months after they are opened; 10% remain open

62 years later.

Data source: AMACO
American Medical News

a712.1% increase between 1979
and 1983 and, significantly, a 108.6%
increase between 1981 and 1983.
National comparisons based on re-
gionai averages showed a $20,396
claim cost for these MD-operations
in 1979 with a figure of $42,432 in
1981 and $72,243 in 1983. The
severity increase factor was 254.2%
in the five-year period and 70% be-
tween 1981 and 1983. :

For 12 physician-companies, the
median indemnity paid in 1979 was
$9,227. In 1983 17 companies re-
ported that the median had jumped
to $49,871, an increase of 500%.

Jury Verdict Research of Solon,
Onio, produces verdict expectancy
tables for its Personal Injury Hand-
books. Some of the midpoint verdicts
calculated by JVR shed additional
light on the climbing costs of pro-
fessional liability claims and suits.

The midpoint of a typicai verdict
against a physician in 1975 was

$48,500 and the average was
$94,947. By 1981 the mid-point had
climbed to $145,000 and the aver-
age-to $244,607. For 1983-84, JVR
reported that the midpoint verdict
was $200,637 and the average was
$338,463. For verdicts related to sur-
gery, the midpaint number rose from
$330,000 in 1981 to $456,621 in
1983. Injuries to newborns revealed
a 40% increase, rising to $1,452,211
for a midpoint verdict in 1984 from
$1,030,000 in 1981.

The large payouts in verdicts to
birth-injured infants reflect a trend
toward more and more awards that
exceed $1 million and increasingly
often run into the many millions of
dollars.

In the nation, 42% of all million-
dollar verdicts are in products
liability and professional liability
cases. The latest figures show that
there have been 196 million-doliar
verdicts in medical cases. There

were three in 1975, 10in 1980, and
45in 1982. Said former ACOG
spokesman Raines to Congress:
“Now there are more than four
million-doltar verdicts in personal
injury cases per week."

An analysis of the verdicts in Cali-
fornia Superior Courts professional
liability cases in 1983 revealed that
while there were fewer verdicts and
plaintiffs won fewer cases, total doi-
lar awards doubled in 1983. The In-
surance Information Institute (111)
said, “The total of awards against
physicians and hospitals was $31.8
million in 1983, twice the figure of
$15.4 million in 1982. The average
award in 1983 was $649,210, more
than twice the 1982 figure of
$257,222." :

Of 49 verdicts for plaintiffs in 1983
—down from 60 the previous year—
nearily one out of five resulted in an
award of more than $1 million. A total
of nine such awards were made,
totaling $21.7 million, or more than
two-thirds of the overall $31.8 million
total.

“Paradoxically, the total of 49
plaintiff verdicts is the smallest num-
ber to be reported in the 12-year per-
iod from 1972 for which the Institute
has records,” said Iil.

Whenever jury verdicts are re-
ported it is important to recognize
that these numbers are only the tip of
the iceberg. Most lawsuits are settled
or dropped before trial.

Impact of claims cost
increase on the public

These mammoth awards carry the
potentiai for disaster for larger states
as well as smaller states. In Florida,
for example, the Patients Com-
pensation Fund was bankrupted last
year partly because two or three
astronomical awards far exceeded
the premiums generated and ate
deeply into reserves.

12
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Physician-owned company claims frequency trends: national picture 1979-1983

Year No. of claims filed No. of reporting companies No. insureds
1979 9,915 17 71,310
1980 12,797 19 75.411
1981 15,450 20 79,948
1982 17,895 23 85,760
1983 21,104 23 87,715

In the five years between 1979 and 1983, as physician-owned companies matured and new
ones formed, the total number of claims reported was 77,161. The inexorable upward climb

in claims totals occurred in every region of the country as shown below.

Regional claims trends of physician-owned companies: 1979-1983

Region Year No. of claims filed No. of reporting companies No. irnsureds
Northeast 1979 4,395 5 33,625
1980 5,364 6 34,697
1981 6.205 6 36,139
1982 6,749 6 36.841
1983 7,895 6 37,150
South 1979 1,489 4 12,457
1980 2,014 5 13,894
1981 2,303 5 14,184
1982 2,968 7 17,108
1983 3,794 7 17,702
West 1979 1,972 4 10,891
1980 2,192 4 11,675
1981 2,489 4 11,697
1982 2,609 4 12,210
1983 2,716 4 12,696
Midwest 1979 2,059 4 14,337
1980 3,227 4 15,148
1981 4,453 5 17,928
1982 5,569 6 19,601
1983 6,699 6 20,167
Data source:
AMACO
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More recently, Wisconsin's in-
surance commissioner said that
state is “facing a medical malprac-
tice insurance crisis” today that may
be worse than the mid-1970s crisis.
Thomas P. Fox said in August, 1984,
that the Patients Compensation
Fund, a mandatory program that
picks up all awards over $200,000
for private physicians who partici-
pate, has a projected 1985 deficit of
$48 million.

“"We face the possibility of funds
not available to compensate patients
and the possibility of driving doctors
out of business because they can't
afford insurance,” Fox said. One
award reached $5 million in 1984,
he pointed out.

The state's Wisconsin Health Care
Liability Insurance Plan, which pro-
vides primary coverage for many
physicians, is estimated to be run-
ning $8.1 million short.

“This (1984) crisis is being caused
by the same components that
caused the mid-1970s crisis—only
magnified,” the insurance com-
missioner emphasized. Among the
causes Fox cited were a “sharp in-
crease” in numbers of claims filed,
“a drastic increase in the amount of
awards given to individuals filing

N
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claims,” and “rapidly increasing
costs of medical professional liability
insurance.

“Ultimately, it is the public who wil
pay the costs,” Fox said, “either
through increases in heaith care

“We definitely see an increase
in the number of claims and an
increase in the amount of
awards. Being a rural state, it is
not the proportion that other
states see...butit's enough to
be concerned about.”

— Robert G. Cox
Executive Vice President
Kentucky Medical
Association

costs or by having their access to
health care services limited because
providers, unable to pay the fees,
withdraw from the market.”

Since June, 1982, a specially
constituted AMA Committee on Pro-
fessional Liability has been conduct- .
ing an in-depth, on-going study of
the direct and indirect costs of pro-
fessional liability, providing annual
reports to AMA’s House of Del-
egates. The committee’s chairman,
Raymond Scalettar, MD, Washing-
ton, D.C., said in a report to the
House in December, 1983, that "no
segment of litigation has had a more
rapid growth during the past 15 years
than claims emanating from heaith
care in the U.S.”

The committee explored both the
direct and indirect costs of profes-
sional liability borne by society in the
U.S. predicting:

—That in 1982 total premiums
paid for protection against medical
liability claims would range from
$1.43 billion to $1.47 billion.

—That in 1983 these premiums
would range from $1.645 billion to
$1.75 billion. ,

That is just for the price of buying
insurance protection. It doesn't take
into consideration the costs of the
resolution of claims by the courts.
Nor does it reflect any of the many
hidden costs associated with the
problem.

Regional increases in claims incidence among physician-owned companies

1979 frequency 1983 frequency

Region per 100 MDs per 100 MDs Difference % Increase No. companies
Midwest 10.5 219 114 108.6% 4(1979)/6(1983)
Northeast 79 18.1 10.2 129.1 3(1979)/6(1983)
West 19.6 246 5 25.5 4(1979-1983)
South 10.7 16.5 58 54.2 4(1979)/7(1983)
Average frequency per 100 physicians for physician-owned companies in 1983 was 20.3. In
other words, one out of five physicians could expect a claim to be filed against him/her. For
these companies in 1979 the claims frequency on average was 12.17 per 100 physicians.

The National Assn. of Insurance Commissioners found that the average incidence was
3.3 claims per 100 physicians prior to 1978 and rose to 8.0 claims during the late '70s and
early '80s. Data source:

AMACO
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Average incidence of professional liability claims

Annual claims per 100 physicians

1978-1983 Prior to 1978

All Physicians 8.0 3.3
Specialty

General/Family Practice 8.2 3.8

Medicai . 4.5 23

Surgical 11.8 48
Region

Northeast 10.8 23

North Central . 9.5 38

South ' 438 3.0

West 8.3 4.1
Location

Urban . 8.0 32

Rural 82 34
Sex

Male 84 33

Female ' 3.6 24

AMA's Sociceconomic Monitoring System (SMS) coilected data on the incidence of
professional liability claims, cost of claims incurred and physician responses to increases
in insurance premiums through interviews with 1,240 physicians conducted in July and
August, 1983. :

Change in the average incidence of claims per 100 physicians is shown in the table
above. The increase in the annual rate of claims was found to be statistically significant
for general and family practitioners, surgeons, physicians in the northeast and north
central regions, male physicians and physicians practicing in urban areas.

The variation in the rate of claims across specialties. regions, locations and sexes
within each time period was not statistically significant, SMS said.

Data source:
AMA Socioeconomic Monitoring System
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The high cost of
defensive medicine

One of the many thrusts of the
AMA Committee on Professional
Liability was to approximate some
of these indirect costs.

“The most important aspect of our
report related to the direct and in-
direct costs of professional liability,”
said Dr. Scalettar. “Nobody had ever
really attempted to categorize and
quantify these numerous factors
before.”

Defensive medicine and defensive
administrative costs led the list, es-
timated to total $15.1 billion annually.
The calculations were made after
reviewing an earlier AMA Socioeco-
nomic Monitoring System study in-
dicating that 40% of responding
physicians said they prescribed addi-
tional diagnostic tests and 27.2%
said they provided additional treat-
ment procedures as a response to

2
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the increased risk of a professional
liability action. In other words, they
were practicing “defensive
medicine.”

“Other surveys have estimated
that positive defensive medicine con-
stitutes 25% to 50% of the cost of
treatment,” the committee said, add-
ing that physicians build up addition-
al defensive administrative costs

“Yes, the situation is getting
worse (but)...a recent study by
the (Maryland) legislature
shows that the situation is not
as serious as we think it is.”

— John Sargeant
Executive Director
Medical and Chirurgical

Faculty of the State
of Maryland

because they must necessarily keep
more records and spend more time
with patients explaining medical de-
tails and acquiring written consents.

“Assuming that the average net in-
come per physician per year in the
U.S.is $100,000 and the gross in-
come is $200,000, billings for patient
care attributable to defensive medi-
cine would amount to $50,000 per
physician engaged in direct patient
care. The estimate wouid be pro-
jected to $15.1 billion in total annual
costs,” the committee said.

“Defensive medicine is also de-
fensible medicine. Nevertheless, we
must recognize that it is costly ...”
Dr. Scalettar said, accounting for
perhaps as much as 10% of total
medical care costs.

The committee estimated the cost
of the productivity loss because
physicians retire early rather than
pay large professional liability pre-
miums at approximately $250 million
annually.

Ten leading allegations in professional liability claims: 1983

1. Treatmentissue: bad results {negligent post-surgical care, etc.) 224 claims
2. Patient fall: bed-related 239
3. Treatmentissue: delay/omit treatment 186
4. Treatment issue: injury to body part adjacent to treatment site 170
5. Diagnostic issue: wrong diagnosis 158
6. Treatmentissue: other (dental bridge damaged during surgery, etc.) 156
7. Treatmentissue: type of treatment incorrect 147
8. Treatment issue: infection contamination exposure 140
9. Patient falls: ambulation-related 125
10. Patient falls: bathroom-related 119

T.EE claims

These are the leading allegations in professional liability claims lodged against the
St. Paul Companies, one of the major commercial insurers of physicians and hos-

pitals during 1983. Treatment issues with bad resuits head the list.

Data source:

The St. Paul Companies
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National severity trends: physician-owned companies tied to
medical societies (Average paid losses and increases)

Average paid losses and percents of increases

% Increase % Increase
1979 1981 1983 1981-83 1979-83
$20.396 $42,432 § 72,243 70.2% 254.2%

% Increase = % Iincrease
Region Av.1979 Av.1981 Av. 1983 1981-1983 1979-83
Northeast $28,194 $32,075 $ 68.409 113.3% 142.6%
Midwest 20,455 39,101 65,668 67.9% 221.0%
South 13,138 51,140 106,712 108.6% 712.1%
West 19,796 47,415 48,185 1.6% 143.4%

All reporting companies (23)

Average paid losses for reporting physician-owned companies with ties to medical
societies increased approximately 254% between 1979 and 1983, from $20,396
to $72,243.

The largest percentage increase in an average claim cost was registered in the south
where in 1977 the cost was lowest—$13,139-—10 $106,712-—the largest average claim
paid cost for any of these 23 companies reporting.

(Bear in mind that these physician-owned companies have been operating less than
10 years; resuits in the given year or area sometimes reflect early year experience and a
few large payments can skew these results. The trend toward higher payments,
however, is clear.)

Data source:
AMACO
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The committee further calculated
that physicians who had claims filed
against them in the last five years
spent a total of 3.7 days in deposi-
tions and court appearances taking
them away from their practices. “The
projected total income loss here
could be estimated to range from
$10 miilion to $44.7 million,” the
committee pointed out.

Not only do patients pay additionai
indirect costs when their physicians
retire early because of malpractice
pressures, and these patients must
establish new relationships with new

2
N

“Louisiana has a fairly stable
environment. Severity has
moderately increased in the last
12 to 18 months, consistent
with inflation.”

— Gerald R. LaNasa, MD
President
Louisiana Medical
Mutual Insurance
Company

physicians, but there is the intangible
cost of physician dysfunction, once a
claim is filed, the committee said.

“The biggest cost is not only one
that can be calculated in dollars. Itis
the emotional injury that a physician
experiences ... .Decreases in physi-
cian productivity as a result of such
dysfunction cannot be estimated,”
the committee said.

Recently Sara C. Charles, MD, an
associate professor of clinical psy-
chiatry at the U. of lllinois, surveyed
physicians in the Chicago area who
had been sued between 1977 and

Median indemnity paid 1979-1983: physician-owned

companies

1979
$1,900 -

1983
$17,531

4,132

20,070

4,161

20,750

8,000

28,470

8,300

38,218

9,227 Median

39,321

17,035

41,136

23,392

49,871 Median

23,497

55,585

25,550

62,855

42,884

64,039

45,489

68,000

69,233

111,118

131,754

132,783

348,903

The median indemnity paid by 12 physician-owned companies in 1979 was $9,227.
By 1983 the median was approximately $49,871 for 17 companies. The percentage

increase is 440%.

Data source:
AMACO
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Selected midpoint and average verdicts and probability range
in professional liability cases

Failure to diagnbse or misdiagnosis
$208,735 (1984)

Mid-pointverdict. . ... ... i 3$150,853 (1981)
Probabilityrange..........cocoiiiiiiii e $50.000-203,000 (1981)
Verdict range. . . ..ovvi ittt e $20,000-1,400,000 (1981)
E - o T $194,954 (1981)
Improper treatment
. $207,555 (1984)
Mid-pointverdict..........oiiiiiiiii e $150,000 (1981)
Probability range. ..ottt e $50,000-400, (1981)
Verdict range. .. ..cvvne ittt $5,000-1,500,000 (1981)
F N - o - $§272,634 (1981)
Surgical error .
$176,422 (1984)
Mid-pointverdict............ et re et ere e $127,500 (1981)
Probabilityrange. ...t $55.000-300,000 (1981)
Verdictrange. . ......ooiiiii e $2.500-1,236,000 (1981)
F - o T Y $247,305 (1981)
Improper medication
$207,555 (1984)
Mid-pointverdict. ... ... ...t $150,000 (1981)
Probabilityrange.............coeviiiiiii e $30,500-300,000 (1981)
Verdict raNge . . ... e e $10,000-950,000 (1981)
F =T - T T 2N $231,021 (1981)
Injury to the mother
$155,666 (1984)
Mid-pointverdict..........cooiiiiiiiii i i $112.500 (1981)
Probabilityrange. ...t $77,500-500, (1981)
L T -T2 T TN $25,000-2,000,000 (1981)
F N - To $407.814 (1981)
Injury to the infant
$1,452,211 (1984)
Mid-pointverdict. ... ... ... i i $1,030,000 (1981)
Probabilityrange. ...ttt $600,000-1,300,000 1981)
Verdictrange. .....oovrii i e $18,585-2,526,000 (1981)
F = - T 1= $1,045,937 (1981)
Data source:
Jury Verdict Research.
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1881 to ascertain how physicaily and
mentally devastating the litigation
process can be to a physician and
his family.

There were 154 physicians in her
sample—names randomly selected
from Cook County Jury Verdict
Reporter over a five-year period.
Most were men (96.5%), and 40%
were surgeons, 20% were in
obstetrics-gynecology, and another

“The Utah environment is much
better than the rest of the
country, but we're concerned
that we are seeing some of the
trends occurring in other parts

of the nation headed this way.”

— J. Leon Sorenson
Executive Vice
President
Utah State Medical
Association

25% were in internal medicine.

The survey showed that most
physicians experienced anger, 28%
stopped performing certain high risk
procedures, and 42% stopped see-
ing certain kinds of patients.

Twenty-five or 18.8% said they
felt a “loss of nerve in some clinical
situations” and 14% said that their
medical practices had suffered.
One-third or 33.6% thought about
early retirement after being sued.

More than one-third (39%) admit-
ted to four or five symptoms sugges-
tive of a possible major depressive .
disorder after the suit and 8% noted
the onset of a physical illness during
the litigation. Three suffered coro-
naries during the process.

itisn't the outcome of the suit that
is stressful, Dr. Charles emphasized,
since 75% of physicians who go to
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trial in Cook County are vindicated—
a percentage replicated to a greater
or lesser degree in other parts of the
nation. “ltis the litigation process it-
self that is agonizing and stressful,”
the psychiatrist said. “People have to
realize that suing your doctor is not
an event that has no repercussions.”

Eventually, said Dr. Charles, the
public must reflect on its attitudes
about compensation and determine
whether every misfortune of life,
regardless of the reason that it
occurred, is compensable.

“Because malpractice is so painful

and the issues involved so seeming- -

ly elusive, there is a tendency to
delegate its management to lawyers
and insurers. The end resultis in-
creased premiums, increased legal
maneuverings, and a system that
continues to work, but under enor-
mous stress itself,” Dr. Charles
concluded.

That “end result”, of course,
is a system ever more costly finan-
cially, and one that undermines
physician-patient relationships and,
ultimately, drains strength from the
entire medical care system in the
nation.

No end in sight to
insurance rate hikes

In the meantime, premiums are
continuing to increase. Late in 1983,
AMACO surveyed 29 of the
physician-owned companies and
learned that 22 had been forced to
raise rates, from a low of 6.7% fora
California company to approximately
30% for a Florida company.

“The average increase (was)
about 17%, " said Richard Layton,
AMACQ's vice president for
marketing. “Additionally, eight or
nine states aiready have reported
specific rate increases planned for
1984 ..."

These rate increases came on top

of rate increases for 20 of the 27
physician-companies during the
three billing periods since 1980
that ranged from 20% to 99%. Ten
companies had established rate in-
Creases in each of the three previous
years and six meore had increased
premiums two out of three years.
Average increase over the past three
years was 47%, said AMACO.
Commercial companies are rais-

“In Minnesota the situation is
worsening with increases in
both severity and frequency of
claims. QOur big problem has
been infants neurologically
damaged at birth.”

— Robert S. Flom, MD
" President and
Chairman of the Board
Minnesota Medical
Insurance Exchang.

ing rates as well. The St. Paul Com-
panies told physicians last July to
expect an average increase of 32%,.
depending on their medical speciaity
and the state in which they practice.
Medical Protective Company of Fort
Wayne also expects to putin rate
increases.

Medical Protective's Mullen said.
“The price of the product continues
to spiral upward ... There's no way of
knowing when or by how much be-
cause we take it state by state and
on a monthly basis. Who knows?
Depending on the class and states,
rates could increase in the teens
range or all the way up to 100%.”

The Doctors Company in
California, covering physicians in
that state and in Nevada, Montana
and Wyoming, raised rates an aver-
age of 19.5% in July in southern

20
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Fewer verdicts but awards doubled in California Superior Courts in 1983

California Superior Court Verdicts— Medical Malpractice Cases 1973-1983

Total no. Defendant Plaintitt Total amount Average
Year verdicts verdicts verdicts awarded plaintiff award
1972 137 82 (60%) 55 (40%) $11,016.305 $200.296
1973 165 115 (70) 50 (30) 10.642,391 212.848
1974 215 142 (66) 73 (34) 9,768,628 133.817
1975 215 156 (73) 59 (27) 9,025,248 152.970
1976 ' 226 168 (74) 58 (26) " 9,661,795 166,582
1977 205 146 (71) 59 (29) 16,066,354 272.311
1978 204 147 (72) 57 (28) 11,456,873 200,998
1979 204 133 (65) 71 (35) 24,961,427 351.569
1980 180 110 (61) 70 (39) 21,607,739 308.682
1981 146 94 (64) 52(36) 20.548.490 395,163
1982 163 103 (63) 60 (37) 15,433,327 257,222
1983 152 103 (68) 49 (32) 31,811,292 649.210

Though the number of verdicts reached in professional liability cases in California Superior
Courts dropped from a high of 226 in 1976 to 152 in 1983, the average award to a plaintitf
increased 224% from $200.296 to $649,210.

There were 11 fewer verdicts in 1983 than in 1982 but the average award shot up from
$257,222 to $649,210—an increase of 152%. The average award was down $137,941 in
1982 from a 1981 figure of $395,163 but the dip was apparently only temporary.

Jata source:

The above summary is reprinted with permission from the insurance Information Institute. The
nformation was compiled by the Institute’s Pacific Coast Regional Office in San Francisco and
‘eleased recently.

fessional Liability Report |




California. "It averaged about 10% in
northern California,” said Joseph
Sabella, MD, president and chief
executive officer. “ltis in Nevada,
Wyoming and Montana where we've
had adverse experience. In Nevada
and Wyoming rates were increased
an average of 35% on July 1 while

in Montana a 35% increase will take
effectin October.”

Actuary Myron F. Steves, Jr.,
Houston, TX, underwriter, predicted
earlier this year that the long-term
trend in paid claim severities for
medical liability will range between

N

“The malpractice situation is at
the critical level. The Michigan
State Medical Society House of
Delegates has been asked to
review altematives and to get
AMA involved.”

— William Madigan Staff

Managing Director
Michigan State Medical
Society

12% and 15% annually throughout
the '80s. Even if this severity in-
crease is discounted by insurers by
an anticipated rate of return on in-
vestments, “a net increase of five to
seven percent annually” will have to
be absorbed, he said.

The problem is that even with
the constant upward march of pre-
miums, the insurers seem to be fight-
ing a losing battle against losses.
With loss ratios in the 140s and
150s, as they were in 1982, “this
business is no success, claims made
or otherwise, professionally - spon-

Physician-companies raise rates

Colo. “We had a 10% increase last year and anticipate one nextyear.”
—- Merlin Otterman, MD, Colorado

D.C. “We had a 39% increase last year. If the severity of claims continues to
increase and the numbers increase, we'll have to increase our rates for

the future.

—Charles H. Epps, Jr., MD, Washington, D.C.

. “This year we had a rate increase of about 11.5%-—part of a cumulative
increase of 23% over the last three years. I'm sure it will increase in the
future—unless something miraculous happens—because reserves
have to be put aside and reinsurers have increased their premiums

tous.” —Fred Z. White, MD, liL.

Ky. “In 1984 we raised rates about 10% and | wouldn't be surprised if we had
to increase the rate for 1985.”  —Robert G. Cox, Ky.

La. “Yes, we've had rate increases—6.4% two years ago, 6.9% last year and
15%in 1984.”  ——Gerald R. LaNasa, MD, La.

Md. “We've had rate increases across the board. Rates for some classes
of physicians went up and others went down. We anticipate future
increases on a consistent basis to keep pace with inflation.”

-~=John Sargeant, Md.

Mich. “Qur rates are rising—to crisis proportions for OB/GYN--close to
$40,000. (Generally) 1984 rates increased about 30% and there was
an increase two years ago. Our members accept normal cost of living
raises but get perturbed at 25% to 30% increases. At the rate claims are
coming in, there will probably have to be an increase in the future.”
—William Madigan, Mich.

Professional Liability Repon
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sored insurer or otherwise,” Best's
Insurance Management Reports
said candidly earlier in 1984.

On the financial side of the pro-

70
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“The malpractice environment
is a consistent wave-maker....

able fact, however, cannot fully
account for the explosion in numbers
and severity of claims. Indeed, the
evidence shows that on the whole,

fessional liability ledger the red ink is We're seeing the Same physicians are better trained than
spreading, with the prospects of con- waves all over again... ever before and practice a higher
tinued increases in insurance pre- (with) frequency and size of quality of medicine, a fact reflected in
miums for physicians and upward indemnity increasing.” lower mortality rates and longer life-
pressures on health care costs. ) spans for Americans.

it would be easier if there were — Vincent A. Maressa Medicine is more sophisticated
simple answers. There are none. : : and its technology more advanced.
There are legitimate instances of Executlv.e D'redf)r As a report published by the Rand
medical negligence. “The reason for The Medical Society of Corporation’s Institute for Civil Jus-
malpractice claims is malpractice,” New Jersey tice concluded in 1982, “the diversity
said AMA'’s Dr. Todd. That undeni- and growth in claims frequency are

Minn. “In Minnesota we have had to increase our rates every year since the

inception of our company in 1980. The average increase over the years

is 22%. Hopetuily, we won't have an increase in the future—it ail depends
on the projections. We're hoping to decrease prerniums some day.”
—Robert S. Flom, MD, Minn.

Miss. “Mississippi has been faced with steadily escalating rates since 1977 when
we started our company. There was no general rate increase in 1984. We
did raise family practitioners who do OB one class and we also raised
OB/GYN one class. However, we are faced with continuing losses with
defense costs and anticipate a future increase.”

—C. G. Sutheriand,
MD, Miss.

N.J. “In N.J. between 1977-1984 we had a 32% total rate increase with an
average annual increase of 4% which we think is the effect of inflation.
In 1980 we had our largest increase of about 15%. Some classes—
OB/GYN and orthopedics— have been adjusted upward and others—
ophthalmology, pediatrics and urology—have been adjusted downward.

We will have to increase our rates (in the future).” —Vincent A.
Maressa, N.J.
Okla. “In Oklahoma we have some of the lowest premiums (in the nation) and

can still seil an occurrence policy. In 1984 we had a 15% rate increase—
the first in the five years of our existenca. It's too early to predict for the

future. .. (perhaps) small increases.”

—David Bickham, Okia.

Tenn. “Tennessee has raised rates every year (because) it writes a
modified claims made policy. We have rate increases projected for

the future.”

—L. Hadley Williams, Jr., Tenn.

Data source:

AMACO
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partly the result of changes in medi-
cal services and wouid therefore not
be fully eliminated even if legal
environments were uniform.”

Some of the problems may lie with
the courts; changes in the laws relat-
ing to professional liability actions
and in some rules of the court could
be beneficial.

N
N

number of lawyers willing to file

suits that may not have merit and the
lure of possible huge awards or
settiements.

Future American Medical News
reports will explore more fully the
possible causes of this professional
liability claims explosion as well as
methods to contain it.

Editor's Note: Information from many
sources is contained in this report be-
cause many organizations and agencies
have gathered information and statistics
on medical liability claims over the years.
Different data collecting and reporting
methods have been used. The definition
of what constitutes a “claim” has varied
from study to study and many utilized
closed claim statistics without specifying

A multitude of other factors aiso

when the alleged injury occurred. For that
reason, the data and the methodology

contribute to the professional liability
problem—higher public expec-
tations of what medicine can offer,

a more litigious society, a greater

must be analyzed before making any
comparisons, and even then, cautionis
advisable.
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Atime for
consideration...

Increasing numbers and costs of
professional liability claims pose
serious problems for physicians and
the public. Two unanswered ques-
tions arise. First, can a stable in-
surance market providing protection
at a reasonable price to physicians
and others in the healith care field be
maintained? Second, are tort
reforms and other changes in the
court system an effective way to
minimize the professional liability
problem? These are the subjects of
this two-part report.

Medical Malpractice
Roundtable

Ten years ago professional liability .

insurance protection was difficuit and
sometimes nearly impossible for
physicians to obtain. As claims and
costs of claims spiraled, commercial
carriers, many of them in the busi-
ness for years, deserted this line

of business, creating a “crisis in
availability” for medicine.

Moving into the vacuumwas a
new phenomenon-—the physician-
owned professional liability insur-
ance company. Today some 40 of
these companies, most linked to
medical societies, provide coverage
to more than half of the practicing
physicians in the nation.

After a temporary respite, num-
bers of claims are muitiplying and
costs of claims are rising dramati-
cally, forcing up professional liability
insurance rates. Now a new “crisis
in affordability” may be developing.
This crisis threatens to drive up
health care costs and reduce avail-
ability of some medical services.

A key question for physicians as
well as for health policy-makers is
whether the physician-owned com-
panies and the commercial insurers
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that have been returning to the pro-
fessional liability market in recent
years will be able to hold down prices
for protection to affordable levels in
today’s deteriorating environment.

Five insurance company
spokesmen—four from physician-
owned companies and one from
the largest commercial insurer in
the professional liability market—
sat down to consider this question
recently. Chairing the roundtable
discussion was Robert L. Dion, vice
president and general manager of
the American Medical Assurance
Company (AMACQ), AMA's wholly
owned reinsurance subsidiary, :
with Richard G. Layton, AMACO's
vice president for marketing,
sitting in.

Participating in the discussion
were: Tim Morse, senior marketing
officer, medical services division,
The St. Paul Fire & Marine Insurance
Companies; Ron Neupauer, under-
writing manager, Medical Insur-
ance Exchange of California, San
Francisco; Douglass M. Phillips,
executive vice president, Medical
Mutual insurance Company of North
Carolina; William K. Scheuber, re-
cently retired executive secretary of
the Alameda-Contra Costa Medical
Association and president of MIEC;
and Peter Sweetland, president,
Medical Inter-Insurance Exchange
of New Jersey. Here is a summary
of the discussion.

Dion - Physician-companies were
created to fill an insurance void in
the middle '70s and now provide
coverage to more than haif of the
physicians in the nation. These
companies promised to provide
affordable insurance protection to
physicians. Are these companies
living ur ‘o-their promises?

Sweetland - The fact that
physician-companies are here today
eight to ten years after the so-called
“crisis” says that we've made prog-

ress. Many commercial carriers—
and | worked for one—looked with
scorn on the physician-owned
carriers and predicted that they
would not survive.

Phillips - Physician-companies were
born of pure necessity; there was no
other insurance availabie. Physi-
cians wanted a company that would
appreciate their concerns, do some-
thing about them, and be straightfor-
ward about what is going on. In North
Carolina we feel we have very ade-
quately served the function for which
we were created. St. Paul is writing
policies again in our state. Qur pres-
ence has kept the competitive
atmosphere over the years and that
works to the advantage of all
physician-insureds.

Scheuber - Qur company in the San
Francisco area started the same way
nine years ago. We had to move into
the vacuum or otherwise physicians
couldn't practice medicine. Since
then, we have improved the in-
surance environment in northern
California and in Nevada, Idaho,
Alaska and Hawaii where we write
coverage. Maybe our policy isn't
cheaper; often it costs a little more,
but it serves the physician better and
is more sensitive to his or her needs.

Neupauer - In the last nine years
physicians have begun to realize
what a wonderful resource they have
in their own companies which have
become so much more responsive
in the area in which they feel most
vulnerable. They know where their
money is going and these compan-
ies are fulfilling their expectations.

Morse - The physician-sponsored
professional fiability insurance com-
panies obviously are doing some-
thing right. They have over 50% of
the medical liability market. As a
commercial company, we welcome
competition. The ultimate beneficiary
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is the health care provider. Our com-
pany never said that these compan-
ies were going to fail. In fact, a St.
Paul spokesman told the Physician
Insurers Association of America

in 1981 that we recognize that
physician-companies are here, they
are a fact of life, and they are going
to grow and prosper. By the same
token, we hope that companies like
The St. Paul can do the same thing.

Scheuber - The new element in pro-
fessional liability in the last decade
has been the huge motivation on the
part of the medical profession to try
to solve this problem. The insurance
industry was expected to cope with
itin the past-—and things just got
worse. Now physicians are paying
attention. They leamed a real lesson
from the last disaster.

Sweetland - That's right. Physician-
owned carriers are dedicated to
finding solutions to the professional
liabiiity problem.

AN
<2

Dion - Yet another “disaster” may be
in the making. Is a new “crisis” now
developing? If so, will the physician-
companies and the commercials
who have returned to the market be
able to ride it out?

Phillips - We address it as a crisis in
North Carolina. It's not comparable
to the mid-'70s crisis in availability,
but it is getting to be a crisis in
affordability. Suddenly our claims
expenses doubled in 1983.

Neupauer - There already is a crisis
of affordability in a few states. A cri-
sis occurs when a substantial num-
ber of physicians feel they either
can'tget or can't afford the malprac-
tice insurance product.

Morse - | agree that availability
doesn’t seem to be a problem.
Affordability is just a reaction to the
claims climate. Insurance pricing is
going to respond to that trend.

Scheuber - There are two types of
crises. One is the local crisis occur-
ring in places like Florida which has
to do with physicians’ willingness to
pay high premiums and their ability
to pass these costs on to patients.
This is a very bad crisis but it is tem-
porary; reform is applied because it
must be. The bigger crisis is the so-
cial crisis generated by the tendency
of Americans to try to insure against
every peril in life. We may have gone
too far in this respect. Ultimately,
society may want to be less lavish

in compensating people for reai or
fancied ills.

Sweetland - There is a crisis for
those physicians who didn't expect
to have to pay the real price for
coverage and who anticipated early
savings from their physician-com-
panies. There definitely is a continu-
ing problem as the number of cases
and their values escalate. But it is not
out of control.

Total indemnity paid by physician-owned companies: 1979-1983

Region 1979
Northeast $15,888,442

1980 1981 1982
$35,699,032

$ 59,518,549

$110,935,372

1883 Total
$151,099,362. $373,140.757

Midwest 2,435,856

8,238,505

16,553,409

37,258,876

56,429,122 120,915,768

South 1,589,851

3,213,390

5,972,673

8,770,327

18,670,658 38,216.899

West 6,868,609

14,739,112

26,720,317

39,052,487

52,949,485 140,330.010

Total paid $26,782,758

As physician-owned companies formed in the '70s have matured, the amount of indemnity

$61,890,039

$108,764,948

paid has grown significantly, demonstrating the “long tail” on professional liability claims.

However, the steadily increasing size of awards and settlements has caused indemnities to

increase at a rate beyond that which wouid normally occur as a result of the “long tail.”
In a survey of 24 companies conducted by the American Medical Assurance Company
(AMACO) in August, 1984, 17 companies linked to medical societies reported indemnity

outlays in 1979. In 1980, 18 companies reported indemnities and in 1981 and 1982, 21 did.

Of reporting companies 23 paid indemnities in 1983.

The AMACO survey included responses from 24 of the 30 physician-owned companies

with ties to medical societies. If the experiencas of these and the other approximately
10 independent physician-owned companies paralleled that of the reporting companies,
then the total indemnity they paid in these years probably exceeded $1 billion.

$196,017,062

$279,148,627 $672.603.434

Data source:
AMACO
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Dion - All of you agree that claims
are again increasing and that se-
verity of claims is going up, neces-
sitating sometimes large premium
increases to physician-insureds.

Will the physician-companies be
able to cope financially with this
problem? In other words, how stable
are these carriers?

Sweetland - I'll admit some compan-
ies may initially have underestimated
their financial needs. They started
out overly optimistic, they may have
returned dividends to insureds too
soon, and to get started they may
have priced their policy below what
the previous insurer charged. Such
companies are now going to have

to get up to speed. The companies

in the firmest financial condition
accepted the fact at the outset that
until they actually knew what they
were dealing with in terms of
liabiiities, rates had to be set at cer-
tain levels. Sometimes those rates
were high, but in many cases, those
initial higher premiums have served
as a cushion during this time in which
claims experience has deteriorated.
Itis improper, however, to assume
that every physician-company is
facing calamity.

Phillips - In one or two places in the
nation companies face special prob-
lems—some of them political. But
none of these problems are relevant
elsewhere in the nation. The in-
surance industry has been stupid for
years. When business is good, insur-
ers underprice, and when business
is bad, they drive the price back up
again. it's a continual cycle. We've
gone through another cycle and now
prices are starting to go back up
again.

Dion - In the years since the
physician-companies were formed,
interest rates were high and return
on investment was considerable. Do
you think that some companies may

0
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have relied too heavily on investment
income to carry them?

Neupauer - In professional liability
insurance, investment income is dif-
ferent and it is bigger than in other
lines. You collect money in the form
of premiums in the early years, but
you don't pay for several years be-
cause of the long tail on cfaims. So
you can take the money earned on
invested funds and plug it into the
company formula. You can't get
overly optimistic about it. Actually
you should treat some of it, if not all
of it, as a kind of safety cushion
against some of the negative vola-
tilities that everybody has failed to
predict historically.

Morse - Investment income alone
cannot obscure the poor resuits we
are seeing in medical liability. Invest-
ment income can't offset operating
ratios of 149 and 142, which we have
seen in 1982 and 1983. A number of
companies are standing that operat-
ing loss by reducing surplus. You
cannot continue to do this without
financial impairment. | think you are
going to see a shake-out in this mar-
ketplace. Companies that are pru-
dent in their insurance managment
eventually will leave voluntarily or be
forced to leave.

Sweetland - Physicians must un-
derstand what a company surplus is.
ltisn't just seed money that a physi-
¢ian should expect to get back be-
fore retirement. It's necessary and it
must grow.

Phillips - Companies that don’t rec-
ognize that their surplus is being im-
paired are the ones that couid be in
trouble, if they aren't already. If a
company is well managed, its re-
serves against losses are estab-
lished realistically, and its rates
adjusted properly, then | don't think
there is any need for concern. But
physicians must understand that

they are going to have to pay higher
premiums unless we can deal effec-
tively with this professionai liability
issue.

Dion - There is cheaper coverage
available. Maybe physicians ought
to shop around--buy at the lowest
price. And if they do, will this drive
them away from the companies they
created?

Neupauer - Some physicians
always will seek the lowest cost in-
surance. That has always been true.
Physician-owned carriers will have
to learn to live with competition and
to do with less than 100% of their
market. In the long run, if these
physician-companies are well man-
aged, pay attention to what they

are doing—and if the environment
doesn't become completely unwork-
able, they should be able to offer
the service cheaper than a com-
mercial carrier. That won't always
be true because of year-to-

year fluctuations but generally it
should be.

‘Phillips - Qur North Carolina com-

pany offered a slightly lower rate
than our competition until recently.
Now we're considerably higher and
we are gratified that we are losing
less than one percent of our in-
sureds. There is loyalty.

Scheuber - Physicians are more
sophisticated about their insurance.
Many physicians consciously pay a
higher premium to us even though
they could buy cheaper coverage.
We have told them that the last thing
physicians ought to be interested in
is the price of professional liability in-
surance. In the long run, physicians

- doir't want a gun that isn't going to

shoot when you need it and they now
understand that.

Neupauer - Physicians should un-
derstand and accept the fact that
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Claims filed, closed, with and without indemnity: 1979-1983
(Physician-owned companies linked to medical societies)

30.000

27,500

25,000

22,500 23,545

20.018

20,000

17.500 17,342

15,000 14,347 14,641

12,500

10,568 10.806

73.8%

10,000

7,500

5,000

4,516

2,500 75.6%

1979 1980 1981 1982 1983
18 companies 20 companies 21 companies 24 companies 24 companies
76,610 physician-insureds 81,411 insureds 86,448 insureds 92,390 insureds 94,722 insureds

Claims filed

/( Claims closed

i _Claims closed without indemnity
Percent closed without indemnity

Approximately three of four claims or suits against physicians are closed by their professional liability insurance companies without
payment. That ratic has remained steady for the last four years for the physician-owned companies linked to medical societies.

Data source: AMACO

6 Professional Liability Repo:



T

their own companies must behave
responsibly and continue to support
them. If these companies disappear,
we'll be right back to the situation
that existed in the mid-70s.

Sweetland - Don't get the mistaken
impression that all physician-owned
companies charge the highest
prices. Today the physicians we in-
sure may be paying more to be with
us than with other carriers, but that's
not the ultimate cost. Ultimately, our
cost will be less. We can operate
more efficiently. Our marketing
system, when we have one, is less
expensive. There are real savings in
the management of claims. We have
a vested interest in getting at the
causes of the claims rather than sim-
ply finding a way to pass through
money.

Dion - Let’s talk for a moment about
handling of claims. Are there dif-
terences in the way that physician-
companies and commercial
companies handle claims?

Scheuber - The physician-owned
companies pay infinitely more atten-
tion to a claim and to the physician’'s
viewpoint about that claim than a
commercial carrier does.

Phillips - Physician-owned compan-
ies have a definite advantage over
the commercial carriers because
physicians directly participate in
claims handling.

Neupauer - Yes, our company uses
a multi-layered approach, including
claims review with physicians partici-
pating, and overtimeithasledtoa
nicely tuned method of operating. A
physician can feel more secure with
a physician-owned company when a
claim does have to be handied. The
commercial carrier maintains an
arm’s length relationship with an
insured.

ri
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Robert L. Dion

Sweetland - In one of my rare de-
fenses of the commercials, | think
that those still in the business have
dedicated claims adjusters. But the
access that a physician-owned
carrier's claims staff has to the physi-
cian community is unmatched. The
technical assistance that comes from
physician review of cases is tremen-
dous in terms of providing that com-
pany the ability to properly prepare
the defense of a case.

Phillips - There is the danger that if
physicians get too involved in the
claims review process, they will want
to fight every case. That's not facing
reality.

Sweetland - I'll echo that concern.
As much as the physician leadership
may feel that the answer to the pro-
fessional liability problem is to fight
every last case, juries get very angry
when there is clearly one that should
be paid.

Morse - The point is that the medical
issues and the claims issues must be
decided by qualified people—and it
doesn’t make any difference whether
you are a society-sponsored carrier
enjoying a healthy relationship with
your medical society or a commercial
carrier who goes out and finds that
same type of medical talent.

Scheuber - In northern California our
medical society offered the services
of its claims review committee to
commercial carriers on several
occasions. Usually we have been
spurned. These companies said,
“Naw, you don't understand the
problems the way we do. We have a
more realistic attitude."” | think that's
wrong.

Morse - 1 can speak only for St. Paul,
but as a commercial company we
must be doing something right be-
cause in about 50% of the instances,
the claims departments of the
society-sponsored companies are
being run by people hired away from
us. We do have one major advan-
tage aside from the fact that we've
been in this business for 50 years.
We look at about 6,000 reported
physician claims every yedr. That
gives our claims staff, our adjusting
staff and our defense counsel con-
siderable breadth of experience.

Dion - You have spoken of physician
involvement in claims review. How
much physician participation should
there be in their own sponsored
companies?

Sweetland - Physicians must con-
tribute time to peer review of cases.
In the event that a physician is sued.
he or she must cooperate in the de-

" fense—and accept the fact that court

appearances are necessary and try
to help us win it.

Scheuber - Yet a certain amount of
intramural conflict can arise out of
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differences between the company
and governing bodies composed of
physicians and the company
management. It can be disastrous. In
our company we say, “We want the
physicians to be the philosophers—
to set the direction and express
physicians’ needs and the insurance
people engaged to achieve those
goals in a manner that will permit the
company to survive and prosper.”
There are two separate functions.
Physicians should stay out of the
day-to-day operations of the
business, but the insurance people
running a company should be very,
very sensitive to what the medical
profession has set as its goal for
that company.

Sweetland - It's an interesting
problem. The ones who can best
determine whether a case is truly
defensible are the physicians. The
ones best able to determine what
that case is worth, if it must be
settled, are the staff.

Phillips - 1 think that early on, there
may have been some conflicts. Now
most physician-owned companies
appreciate what physicians can do in
- determining what cases are defens-
ible and which are not. Physicians
have learned to listen to the com-
pany staff on those things about
which they have expertise. | just
hope that physicians understand
thatitisn't as easy as it looked
eight years ago and the insurance
problem can't be resolved in a
short period of time.

Dion - You mentioned that
physician-companies have found
that “itisn't as easy as it looks” to
provide professional liability cover-
age at an affordable cost. We all
agree that the professional liability
climate is deteriorating. Why is this
happening and what can physicians
and insurance companies do
aboutit?

N
N

Sweetland - One reason is that the
plaintiffs’ bar has improved its skill.
The medical community assisted in
educating plaintiffs’ attorneys to the
point where they are more success-
ful in today’s judicial system.

Neupaver - That's true. The
plaintiffs’ bar is becoming better
educated. We have to educate the
defense bar, help them, give them
access to medical information from
our medical societies to prepare and
better defend cases where there is
no liability.

Scheuber - Every company—
physician-owned or commercial—
should make the plaintiffs’ attorneys
eam their money and make it

tough to earn. If plaintiffs’ lawyers
find that to earn a dollar from a pro-
fessional liability company they are
going to have to spend $1.02, then
they are not going to fight us very
hard. They are going to say, “That's
no place to go for money.”

I
Phillips - Like Scheuber, | think the
solution lies in total resistance to
payment of claims that are not
warranted, but knowing when a ciairr
is justified.

Sweetland - There is a need for
effective risk management. Compan-
ies must work with the medical com-
munity to eliminate the causes of
losses that ars truly the resuit of
negligence. There is a clear distinc-
tion between a case with no negli-
gence but an unfortunate outcome
and one involving sheer negligence.
The medical profession is held to
the highest standards imaginable.

If batting averages were given to
physicians, they would be batting
.999 and still suffering over the other
fraction of a percent. Because there
is S0 much money involved, we do
need to make an effort to get at the
causes of loss.

Phillips - Mast people don't recog-
nize that physicians face litigation
involving irreversible error. If Fo
Motor Company produces a bac.
automobile, it can issue a recall, cor-
rect the error and control its losses.
How many times have you heard a
physician say when there is a claim
of misdiagnosis, “Golly, | wish | coul:
have looked at that again.” But it is
beyond recalil.

Dion - There has been criticism that
physicians don't properly police
themselves and that this is a reason
for the increased incidence of claims
and suits. Is there any truth to this
criticism?

Sweetland - | think the accusation
that the medicai profession is not do-
ing as good a job of policing itself is a
bum rap.

Scheuber - No other professional
group has done as beautiful a job of
policing itself than have physicians.
There also is a growing perception
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on the part of every physician that
“This physician is risking my doilar
because he and | are covered by the
same insurance company.” A lot of
legislators and regulators think that it
is bad doctors that cause malprac-
tice. Our big losses come not from
the physicians with the problems,
but from highly trained physicians
practicing at the far edge of a very,
very dangerous speciaity.

Sweetland - Our New Jersey in-
surance commissioner focuses the
same way, suggesting that “getting-
rid of the bad doctors” will soive the
probiem. We just prepared some
statistics for him showing that out of
hundreds of losses over $100,000,
only 21 physicians were involved in
more than one case. The other
losses, when analyzed, in no way re-
flected on the individual practice pat-
terns of the physicians. So the next
batch of big losses is going to be
from a different group of physicians.

Phillips - One of the basic answers
from an insurance company’'s
standpoint, in addition to good risk
management, is good underwriting.
If you underwrite a physician who is
not practicing medicine correctly or
doing things inappropriately, he's
going to get you into trouble. Even if
you don't insure him, the bad public-
ity from the claims he generates will
spill over to your company and your
physician-insureds and create other
losses against physicians who aren't
doing anything wrong at all.

Sweetland - Yet it distresses me that
we look to the insurance mechanism
to restrict a medical practice.

Neupauer - It is not that difficult for
any company to identify the groups
or individual policyholders who couid
benefit from some focused education
and advice. The current attention to
professional liability provides us a
wonderful opportunity to advance

N
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Total accumulated reserves for incurred losses

not including IBNR

Northeast—
Midwest—
South—
West—

Total

$1,282,199,814

421,675,534
100,558,041
435,424,001

$2,239,857,390

“The total accumulated reserves allocated by 24 of 30 reporting physician-owned com-

panies linked to medical societies in 1983 was over $2 billion. This does not include what
insurers call IBNR-—claims incurred but not reported. Reserves reflect an insurance
company'’s judgment about what each possible claim could ultimately cost.

Data source:
AMACO

risk management programs. Physi-
cians are particularly amenable to
such efforts right now. We are seeing
a big upswing in attendance at the
seminars we have been giving and
we have seen real improvements in
such things as record-keeping—a
source of claims—as a result.

Ron Neupauer

Sweetland - Another study we did of
the volume of claims by age group
produced some interesting resuits.
The highest concentration of claims
involved physicians in their mid-
40s—those at the peak of their prac-
tices. This is the same physician too
busy to attend a risk prevention
seminar.

Neupauer - Then companies will
have to expend time, effort and
money to get these physicians out.
We will have to arrange the meetings
‘at their convenience and target them
to their interests and needs. We
have been doing this. We have to cut
down the catastrophic losses since a
very small proportion of cases
accounts for a very large amount of
total dollars spent.

Morse - Personally, | think risk man-
agement offers the greatest opportu-
nity to prevent losses from occurring
or to minimize their impact when they
do occur. The St. Paul Company is
focusing a great deal of time and
effortin this area as are the
physician-companies.

10
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1984 Report on physician/owned medical society created liability insurance companies

Company Insureds Limits Coverage Premium range Average premium
Alabama 2,850 $1M/1M; SM/SM CM*/0 $1,159-13,555/466-3,080/ $ 4,900
1,237-14,729
Arizona 3.010 TM/1M; SM/SM CM* 3,064-22,252/1,308-8,328 8,500
MIEC, CA 2,900 1M/3M CM* 4,996-31,648/994-6,294 6.500
NORCAL, CA 5,600 1M/3M; 2M/4M Cw™m* 2,604-28,520/872-7,116 NA
SCPIE, CA 7,331 1M/3M; SM/5M CM* 3,404-29,184;1,288-10,496 6,700
Colorado 2.200 1M/1M; 5M/5M o] 1,200-14,000 5,000
D.C. 1,100 1M/3M; 10M/10M CM*/O 1,563-26,185/513-11,385/ 7.300
1,666-26,382
Florida 4,360 500/1M; 1.5M Cw™m 4,363-42,348/781-7,582 7.700
Georgla 2,400 1M/1M; SM/SM Cw™* 1,147-25,307/380-9,895 5,800
lliinois 7,986 1M/3M; 5SM/SM o) 3,944-42,700 9,400
Indiana 430 100/300 o 630-5,046 1,200
Kentucky 1,723 TM/1M; 5.2M/5.6M CM°/O 1,592-12,196/533-3,631/ 3,300
1,691-12,982
Louisiana 2,000 1M/1M; SM/SM o} 1,841-15,284 4,500
Maine 895 1M/3M; SM/7M CM” 2,858-25,305/752-6,659 5,600
Maryland 2,900 1M/3M; SM/7M CM*/0 656-12,400/200-6,200 6,000
. 1,562-19,690
Michigan 4.585 1M1M o] 3,935-44 669 5.100
Minnesota 2,203 1M/3M; aM/7M CM™* 939-13,£58/311-4,013 4,700
Mississippi 2,050 1M/1M; 5M/SM CM*/10 1,501-17.011/461-5,222/ 5,000
2,011-22,795
Missouri 1,254 1M/2M; 2W3M o] 2,153-21,535 4,291
New Jersay 6,850 1M/3M; SM/7M (o] 3,373-24,272 6,700
New Mexico 1,500 1007300 o] 956-6,197 3,250
New York 15,830 1M/3M (o) 4,541-63,311 12,500
N. Carolina 3,805 1M/1M; 5SM/SM CcM™m* 1,600-17,129/556-7,330 2,600
Ohio 4,541 1.1M/1.3M o] 2,047-17,944 4,080
SM excess
Okiahoma 3,603 1M/1M; SM/SM o] 922-5,234 2,903
Pennsylvania 6,200 200/600 CM*/0 2.304-19,351/648-5,443/ 4,700
2,400-20,158
Tennessee 4,830 1M/3M; 10M/12M cwm 1,933-16.436/649-4,456 4,740
Texas 3.200 1M/2M; 2M/3M o] 1,200-16,500 4,000
Utah 1,325 1M/3M; SM/7M *] 910-13,674 3.600
Washington 1,803 1M/3M; SM/7M RO™ 15t891-7,148 2,800

2nd 2,005-16,083
3rd 2,785-22,339

CM—Claims Made O—Occurrencs

"First year claims made range

**Report nccurrence

Premium range based on $1 million coverage except when

maximum available is less. Maximum limits available are indicated

also. Average premiums are estimated. Financial data based on
1983 year end statements.

Data source: AMACO
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Dion - Physicians have a tremen-
dous stake in the resolution of the
professional liability problem. What
specific recommendations do you
have for them?

Neupauer - We have already seen a
real awakening among physicians to
the realization that this is a problem
that threatens their ability to continue
practicing medicine in the way in
which they have become
accustomed. If physicians treat their
patients in the best way they know
how, communicate with them, listen
to them, and continue to be the
allies, champions and supporters

of their patients, this will go a long
way toward avoiding a repeat of

the 1975 “crisis.” The patient is the
physician’s ally—-the one who trusts
him. Only when that trust is some-
how breached do the other legal
mechanisms begin to operate and
claims and suits materialize.

Sweetland - Yet there is the highest

Douglass M. Phiilips

Ny
N

level of frustration among physicians
today than | have ever seen. Insurers
like us are telling them to spend
more time with each patient. test
more and treat more to avoid possi-
ble mistakes but the third party pro-
viders are saying, "Treat less. Keep
costs down. Spend less time with the
patient.” A physician should use his
or her own judgment and do the best
possible job with each patient. That
physician shouid not rely on being
able to blame somebody eise for
forcing him to do or not do some-
thing, whether it be the constrictions
of DRGs or other pressures.
Meanwhile, his insurers must do the
best possible job they can. Together
I think we c¢an lick this problem.

Morse - Soiutions must be a shared
function, involving physicians, in-
surers, lawyers, judges, legislators
and others. There probably is no
single remedy. The solution will de-
pend upon the degree to which
physicians can make their point of
view known and the cooperation
achieved from others with a stake in
the problem.

Scheuber - | would advise a physi-
cian that this is just another problem.
Don't get hysterical. That's what hap-
pened in 13975. | would counsel a
thoughtful, organized study of the
problem and deveiopment of some
reasonable solutions, even if they
are costly. Frankly, | don't think we
are going to get anywhere pressing
tort reform in the legisiatures untii the
public is willing to cope with these
issues—until the public is horrified
with what is happening and wants to
change it.

Phillips - Maybe at some point the

" public is gong to say, “Whoa. we

have gone too far. We can't afford
this anymore.” But until that day
comes, the only thing we can do now
is to educate the physician, tell him
what's going on, win his or her
cooperation, and try to hold things
down.

Sweetland - There are many chal-

Peter Sweetiand
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lenges to address in the next five
years, but | don't think we are going
to be blown away by the probiem.
Physicians must realize that they
can't be passive participants—they
must take a strong stand and get out
and do some work if any legislative
reforms are to be enacted. Physi-
cians must participate actively in
those physician-company functions
that require their involvement.

Dion - Some people have suggested
that the insurance industry is inca-
pable of dealing with the current pro-

. fessional liability problem effectively.
Is federal intervention needed?

Sweetland - Maybe some assistance
to the states in their efforts to reform
their own laws might be heipful, but |
don't think that the government has a
satisfactory solution to the pro-
fessional liability insurance problem.

"Morse - | agree. Federal proposals to
date are very vague and haven't
been studied appropriately. Further-
more, the professional liability prob-
lem is a product of 50 different social,
legal and economic climates in the
states. I'm not sure that uniform,
across-the-board federal legislation
is the answer.

Phillips - The insurance industry has
not failed and the medical profession
has not failed to deal with the pro-
fessional liability problem. We are
working with a flawed system. We
are trying to deliver a product to com-
pensate patients for things that hap-
pened to them through a system that
puts only 20% to 25% of the money
generated into the hands of the
victim. In many cases, a true victim
gets nothing, and in others, a
claimant able to win the sympathy of
the court gets a great deal of money
when there was no physician liability.
If we need federal intervention, it is to
restrain the whole litigious atmos-
phere in this nation today.

23
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Professional Liability
Tort Reform

After the professional liability crisis
reached its peak in 1975, physicians
and other health care providers and
institutions took several steps to
solve the problem; one of the most
important of these steps was an
aggressive campaign to reform state
laws affecting medical professional
liability lawsuits. The goal was to
change state laws governing tort
litigation in two general ways: first, to
make it harder for plaintiffs to bring
groundless lawsuits, and second,
to limit the impact of the costs of
successful suits on defendants,
insurers, and the medical profes-
sion as a whole.

In one sense, the campaign for
tort law reforms was immensely
successful. Every state in the union,

‘except West Virginia, enacted some

reform proposals. Some states, in-
cluding those with the most serious
professional liability problems—such
as New York, California, Florida, and
llinois—enacted comprehensive
packages of legislation over the
vigorous and well-organized opposi-
tion of plaintiffs’ trial lawyers.

Butin another sense, the cam-
paign appears to have failed.

The expected reduction in the
number and severity of professional
liability suits against physicians and
hospitals never happened. In the
past two or three years the situation
has become worse than it was be-
fore. More professional liability
claims are filed now and jury verdicts
against physicians are higher on the
average.

According to American Medical
Association figures, before 1978 an
average of 3.3 profes=icnal liability
claims were filed for every 100
physicians. F rom 1978 through
1983, an average of 8 professional
liability claims were filed for every
100 physicians. For physician-

owned companies in 1983 the aver-
age frequency was 20.3 claims for
every 100 physicians. In those cases
that go to trial and result in an un-
favorable jury verdict, the size of the
damages awarded has skyrocketed
and the number of million-pius
awards has increased each year.
(See Report 1-Special AMA Task
Force on Professional Liability and
Insurance.)

Are tort reforms
effective?

An obvious conclusion that the
wave of tort reform legislation in the
1970s was a failure may well turn out
to be partly or whoily inaccurate.
First, without the reforms enacted.,
the situation might be far worse than
with the reforms in place. Second,
the publicity generated by the first
professional liability crisis may have
made the public and the legal profes-
sion more aware of the vulnerability
of the medical profession to success-
ful lawsuits.

Thus, the impact of the wave of
tort reforms of the late 1970s on
medical liability costs is unclear. Yet
itis undeniable that these reforms
have not had the effect that their
supporters hoped, or at least not yet.
This has been true for at least two
reasons.

First, some of the reform mea-
sures have not been as effective in
reducing litigation volume or severity
as hoped. Some measures passed
during the crisis were poorly thought
out, and either had no effect at all on
medical liability costs, or in a few
cases had an opposite effect. For ex-
ample, recovery of costs legislation
designed to reduce suits without
merit by requiring losers to pay
costs, including attorney’s fees, has
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increased outlays for awards in
some states.

Second, many of the potentially
most effective reforms have been
successfully challenged on con-
stitutional grounds in the courts. With
the exception—-thus far-—of con-
tractual binding arbitration, every
single major tort reform measure has
been found unconstitutional by at
least one state supreme court. in
many states, lower courts have
reached conflicting conclusions
about the same statutes, and plain-
tiffs and defendants in many states
are still awaiting higher court de-
terminations on the validity of impor-
tant provisions. Because it often
takes several years for a liability
case to wind its way from the triai
courts through at least one in-
termediate appeal stage, and finally
to the supreme court in the state,
many tort reforms passed by state
legislatures in the mid-1970s have
been subject to supreme court scru-
tiny only in the last two to four years.

Of course, the view expressed by
plaintiffs’ lawyers is that physicians
and hospitals are quiity of profes-
sional negligence far more often
than even the latest flood of litigation
indicates. These lawyers generally
believe that while the tort reforms of
the 1970s make their work some-
what more difficult, and treat some
injured patients harshly, the tort law
changes have no effect on “good”
medical liability cases, either in
terms of chances of success or in
size of eventual settlement or
verdict awards.

Whether that view is accurate or
not, it does appear that some
plaintiffs’ attorneys are becoming
more proficient at winning bigger set-
tiements or verdicts for their medical
liability clients. In recent years, many
courts have taken a broader view
of what constitutes adequate com-
pensation for an injured plaintiff.
The traditional goal of “making the
plaintiff whole” has expanded from

N
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merely paying for medical expenses
and lost wages to include lifelong
compensation for rehabilitation,
counseling, physical or occupational
therapy and training, and lifestyle
changes.

Vulnerability to
constitutional challenge

The single greatest legal weak-
ness of nearly all reform measures
that have been found unconstitu-
tional is that they apply only to medi-
cal liability cases, and no other kind
of lawsuit. Plaintiffs are thus able to
argue that the laws violate their con-
stitutional rights to “equal protection
of the laws.” Both state and federal
constitutions contain the equal pro-
tection provisions, which guarantee
thatno class of persons can be

" treated differently from the rest of the

population unless there is a very
good reason for doing so. When an
equal protection claim arises in a
case, the court first decides if there is
in fact an unequal impact on one
class of people. if so, then the court
decides whether the unequal burden
on the complaining party is justified
or outweighed by the reasons given
for the different legal treatment.

In the case of medical liability tort
reforms, plaintiffs argue that equal
protection guarantees are violated
because certain measures make it
harder for them to file and win a
lawsuit, or limit the damages
recoverable, while plaintiffs in other
kinds of lawsuits faced no such
barriers. The courts must determine
whether the reasons for that unequal
treatment of one class of people
(medical liability plaintiffs) compared
to other similarly situated classes
(other kinds of tort plaintiffs) justify
the distinction.

Itis not an easy formuia to apply,
and it is virtually impossible to predict
how courts will treat such claims.

Courts may apply different standards
of review. One level of review pre-
sumes that the law in question is a
valid one, as long as there is any
rational and proper explanation for it.
A stricter level of review makes no
such presumption, but instead
examines the statute, its legislative
history, and its current impact. to
determine what its actual purpose

is and whether that purpose could
be achieved with a less harsh law.
This latter level of scrutiny is usually
applied when the person raising the
issue can show that a “fundamental
right” of all citizens is affected.
Fundamental rights usually invoive
issues such as freedom of speech,
freedom of assembly, and racial
discrimination. Courts generally do
not classify medicolegal issues as
fundamental rights. The tort reform
provisions have been challenged
because they are special legislation;
thatiis, legisiation enacted solely to
benefit physicians. This analysis is
similar to the equal protection
arguments.

The kinds of tort reforms most
susceptible to equal protection chal-
lenges have been limitations or
“caps” on liability (when the amount
of money a victorious plaintiff can
collect is limited) and mandatory pre-
trial screening panels for medical
liability claims. .

In tort reform challenges, the con-
cept of free and equai access to the
courts is considered by some courts
to be a very important right, almost to
the level of a “fundamental right.”
But even in those situations, different
courts may reach different resuits.
For example, both the Indiana and
New Hampshire supreme court
applied the stricter standard to their
states' respective liability reform
acts; Indiana’s court upheid its entire
act, while New Hampshire's struck
down its entire act.

In some cases, the imposition of
mandatory pretrial screening panel
review, or other kinds of reforms,

14
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have been invalidated because they
were determined by the courts to vio-
late plaintiffs’ right to due process of
law, or the right to a jury trial of civil
claims; both rights are protected
under both state and federal
constitutions.

In a few cases, laws have been
invalidated, or so modified by
the counts as to eliminate their
effectiveness, for reasons having
nothing to do with unconstitutional
rights. For example, many attempts
to modify statutes of limitation have
been blunted by court decisions on
the basis of traditional common-law
interpretations. The most unusual in-
validation occurred in North Dakota.
That state’s supreme court in-
validated all of the state's new
medical malpractice act, primarily on
equal protection grounds (much as
the New Hampshire court did), but
also ruled that the legislatures’s at-
tempt to modify rules of evidence
was beyond its authority in the first
place. The high court said that mat-
ters of pleading and evidence were
court rules, and only the supreme
court had the authority under the
state constitution to determine such
rules.

Itis important to note thatin a
few states tort reforms have been
invalidated only because they were
part of a comprehensive package of
statutory changes. Most such stat-
utes contain a “severability clause,”
which provides that if any section is
struck down, the cthers will remain in
force. However, in New Hampshire
and North Dakota, for example, high
courts invalidated entire medical
liability reform acts despite such
clauses, under the reasoning that the
measures were so interrelated that it
was impossibie for any part of the
law to stand if one part were uncon-
stitutional. Parts of Pennsyivania's
comprehensive act received similar
treatment.

Some of the tort reform measures
that have survived constitutional

o
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challenges have done little to control
the medical liability crisis. For ex-
ample, a widely adopted reform—in
atleast 20 states—was the imposi-
tion of limitations on contingency
fees for lawyers who win medical
liability cases. Where the fee reguia-
tion generally fixed limits on the per-
centage of awards that plaintiffs’
attorneys could claim as fees, the ul-
timate effect on the size of awards is
probably very limited, if any. Indeed,
where strict limits on fee per-
centages were enacted, there may
have been a tendency on the part of
plaintiffs’ lawyers to push for higher
verdicts and settlements to maximize
their own fees.

Similarly, pretrial screening pan-
els, while considered successful in
many states, have been regarded as
ineffective and even counterproduc-
tive in other states, in deterring the
filing of frivolous claims or in making

" medical liability litigation quicker and

more efficient. One reason for this
could be the reiuctance of plaintiffs’
lawyers to use them.

However, other tort reforms have
proved to be very effective in achiev-
ing the ultimate goal of the whole
campaign: reduction of total costs of
medical liability litigation. The Rand
Com.’s Institute for Civil Justice rates
limitations or “caps” on awards and
changes in the collateral source rule
as the most effective law changes in
terms of reducing the size of jury ver-
dict and settlements. Also, changes
in the laws that permit courts to order
periodic payments of damages
rather than lump-sum payments
have been viewed as substantially
reducing costs for insurance com-
panies. A Pennsyivania study has
estimated potential saving to be
between 7% and 14% while a New
York study suggests*~at potential
savings might be approximately 5%.
Where these reforms have passed
constitutional muster, they appear to
have piayed an important role in
keeping the cost of medical liability

litigation at a more reasonable level,
though not necessarily affecting the
number of claims filed.

Tort reforms: a
closer look

The single most popular tort re-
form measure, in terms of the num-
ber of states which have adopted it,
is a shortening of the statute of
limitations for filing medical liability
claims; 4 states have modified their
statutes of limitation for such cases
in recent years. Other popular tort
reforms include elimination of “ad

“damnum” clauses in complaints

(statements which specify, some-
times in inflated terms, the amount
of money sought in damages),
approved in 32 states, and the in-
stitution of pretrial screening panels
for medical liability claims in 30
states. .

The tort reforms most vulnerable
to invalidation on constitutional
grounds have been those placing
limits on liability and pretrial screen-
ing panels.

While approximately 20 different
categories of tort reform measures
have been enacted in the United
States with wide variations within
those categories—six of these
reforms have been most strongly
recommended and most widely
adopted:

(1) Pretrial screening panels.
This reform was strongly recom-
mended by the secretary of HEW's
Maipractice Cominission in 1973 as
the primary method for speeding
resolution of medical liaoility claims
and eliminating non-meritorious
suits. Many states adopted varying
forms of the model system, which
requires review of all medical liability
claims by a panel composed of
physicians, lawyers, and laypersons.
The panel is not required to follow
formal rules of evidence. After a pan-
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el's decision is given, either party
can proceed to a jury trial. Usually; a
panel’'s conclusions can be intro-
duced as evidence at trial.

A critical factor is whether review
by the panel is mandatory or
voluntary. Where it is mandatory,
the plan may be deciared an un-
constitutional bar to free access to
the courts or an impermissible limita-
tion on the right to trial before a jury,
as was the case in Missouri and
llinois. In Missouri, mandatory pre-
trial screening was struck down as
an equal protection violation, since
‘medical liability plaintiffs were re-
quired to go through a prerequisite
before going to court not required of
other tort plaintiffs.

Another important issue is whether
the pretrial panel is considered to be
“judicial” or not—that is, whether the
panel’s conclusions determine liabil-
ity or whether they serve as a form of

. expert evidence that can be relied on
later by a trial court. lllinois’ pretrial
panel plan was struck down as being
an unconstitutional usurpation of
judicial power because the panels
rendered judgments on liability and
damages. In Nebraska, the state su-
preme court said that state’s screen-
ing system was constitutional since
its role was merely to provide evi-
dence to the trial court.

Where pretrial screening is
voluntary, it is likely to pass con-
stitutional muster-—but according to
a 1980 study by a George Washing-
ton University heaith policy group,

voluntary panels must be mandatory

to achieve the desired goal of
speedy disposition of claims. The re-
port of the Intergovernmental Health
Policy Project said, “In the six states
with voluntary screening panels
they either have been under-utilized
or are completely inactive.” In
Arkansas, the voluntary system is
essentially inactive; in New Jersey,
an under-utilized voluntary system
was changed to a compuisory
system, resuiting in an aimost

2
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immediate drop in the number of
liability claims filed.

Another potential problem
with pretrial screening lies in its
administration. While systems in
some states work efficiently and
quickly, other states’ systems have
resulted in long delays and other
problems. In Florida, for example, a
pretrial screening system was origi-
nally upheid by the state supreme
courtin 1976. Four years later, the
same court struck down the panels
as “arbitrary and capricious,” and
violative of due process rights be-
cause more than half of all cases did
not get panel hearings before expira-
tion of the statutory time limit. The
screening statute was constitutional
as written, but unconstitutional in the
way it operated, the court declared.

Variations exist in both structure
and operation of panels and these
variations have determined the suc-
cess or failure of the provision when
it was chailenged in many state
courts. Pretrial panels were originally
adopted in 30 states, and have been
upheld by 10 state supreme courts,
struck down by four, and repealed or
permitted to expire by four state
legislatures.

(2) Collateral source rule. This
rule of evidence prevents a jury from
leaming that a plaintiff has been
compensated from another source,
such as heaith insurance or worker's
compensation, for the injury. This
rule often results in a windfail for
piaintiffs with insurance, since they
recover twice for the same injury;
although in some cases the insurer
has a right of subrogation against
any judgment—that is, the right to
get its money back. So far, 19 states
have changed the collateral source
rule in an effort to reduce this poten-
tial double recovery. The changes
have been upheld in four states,
struck down in three, and allowed
to expire in one.

Two general kinds of changes
have been made. The first, adopted

originally in nine states, eliminated
the collateral source rule and gave-
either the judge or the jury discretion
to consider a plaintiff's other sources
of compensation in determining
damages. The second kind of
change, enacted in ten states, left
the rule in place, but required a man-
datory offset of the amount of other
compensation against the award of
damages. That is, the amount of any
insurance benefits received by the
successful claimant must be de-
ducted from the judgment awarded
by the jury.

The mandatory offset of
collateral benefits against damage
awards is considered by the Rand
Corporation’s Institute for Civil Jus-
tice to be one of the two tort reforms
with the greatest impact on the size
of awards (a ceiling or “cap” on
awards is the other). The Institute
reports that in states where a man-
datory collateral offset is imposed,
the severity of awards drops by 50%,
on average, within two years' time.

A Kansas statute permitted evi-
dence of insurance or other com-
pensation, but not of “gratuitous”
compensation, such as money from
a family member. A federal court de-
clared in 1981 that the distinction did
not have a reasonable relationship to
the law’s stated purpose, and was
therefore unconstitutional.

Collateral source rule changes
have generally survived court tests,
but how the changes are applied can
cause problems.

(3) Attorney fee regulation.
Some form of limitation or control of
attorneys’ fees has been adopted in
23 states, although these include a
wide variety of approaches. The
most common general approach is to
require court review of proposed
attorneys’ fees in medical liability
cases to determine whether they are
“reasonable,” but there are several
variations within that category.

Several states provide that the los-
er in a medical liability suit must pay
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the winner's “reasonable” attorney
fees and costs, if the loser did not
appear to have a reasonable chance
of winning. The theory is that the
attorneys and plaintiffs will more
carefully screen cases with such a
provision in place.

The other general approach is to
set fixed limits on the percentage of

an award that a successful attorney
may claim as a fee. Most commonly,
a sliding scale ensures that as the
amount of an award increases, the
attorney's share of it decreases. For
example, in Delaware, the claimant's
attorney’s fee may not exceed 35%
of the first $100,000, 25% of the next
$100,000, and 10% of the balance

over $200.000. Four states place

fixed ceilings on fees, declaring that
any fee exceeding from 33% to 40%
of an award is presumed unreason-
able and not enforceable.

Generally, limitations on attorney
fees have been upheld by the courts.
Only in New Hampshire has attorney
fee regulation itself been declared
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constitutionally invalid; the state su-
preme court ruled that the state’s
sliding-scale fee limit interfered with
the freedom of contract between
plaintiffs and lawyers, and unfairly
made medical liability cases un-
attractive to lawyers.

Whether such limitations have had
any effect on the number and sever-
ity of medical liabiiity claims is prob-
fematic. Some experts suggest that
limiting an attorney’s percentage of a
liability award only encourages
plaintiffs’ attorneys to seek even
larger awards. Although the contin-
gency fee system has been the
subject of acrimonious criticism by
physicians, the HEW Medical Mai-
practice Commission in 1973 found,
and lawyers have argued, that the
contingency fee arrangement op-
erates as an effective screening
device against groundless liability
suits—since the lawyer who loses
collects nothing. In its survey the
Commission found that plaintiffs’
lawyers believed that medical liability
cases were the most difficult of all
personal injury suits. The prospect of
spending a great deal of time pursu-
ing a suit that would ultimately be
lost caused medical liability attor-
neys to reject 88% of all prospective
plaintiffs. Since that study was done,
however, physician-owned insur-
ance companies have observed that
plaintiffs’ lawyers have become more
proficient in developing and pressing
professional liability cases.

Therefore, limiting attorneys’ fees
may not reduce the number or sever-
ity of suits; however, it may lead to a
more equitable allocation of awards
among plaintiffs and their attorneys.

(4) Statute of limitation
changes. Statutes of limitation are
fixed limits on the length of time
following an injury that a person has
to file a lawsuit. Everv state has a
statute of limitations applicable to ali
tort actions. Some states enacted
laws shortening or clarifying these
statutes for medical liability claims.

22
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This provision is the most common
tort reform, adopted in 40 states. In
addition, 23 of these states have
modified statutes of limitation claims
by minors. Claims by minors have
been cited by professional liability
insurers as a serious problem in set-
ting premium rates. The primary pur-
pose of these statutes is to require
that a claim be asserted when the
pertinent evidence and witnesses
are available. It is generally accepted
that the specter of a lawsuit should
not continue for an indefinite time.
The shorter statute of limitations
makes writing professional liability
insurance poiicies more actuarially
predictable.

Atissue is the potential “long tail”
on such claims. In the past, the time
period started running once the
patient actually discovered the injury;
for minors, the statute started run-
ning once the child reached the age
of majority. But in recent years, state

. legislatures began changing the laws

to require that claims had to be
brought, for example, within two
years of the injury, or within two
years of the point at which the injury
should have been discovered with
reasonable diligence. Other state
laws require that an action must be
filed within a specified number of
years after the injury occurred or
should have been discovered, but
impose a maximum time period with-
in which the action must be brought.
For minors, the usual change is to
start the regular statutory time after
the child reaches a certain age. For
example, when a state had adopted
a two-year statute of limitations, the
law might provide that if a child under
the age of six incurs injuries, the
child has until the eighth birthday to
file suit.

In general, efforts to shorten the
statute of limitations have withstood
court scrutiny. However, in three
states the courts have struck down
special rules for minors, stating that
the limitations for children arbitrarily

denied their right to seek redress for
injuries. Further, even where sta-
tutes have not been declared un-
constitutional, courts in many states
have construed the statutes to mean
that the “discovery rule” (when the
statute only begins running after the
patient has discovered the injury) still
applies, either across the board or at
least in regard to “foreign body”
claims—such as when a sponge is
left in the patient after surgery.

A change in the statute of limita-
tions may limit the open-endedness
of professional liability suits while still
allowing claimants a right to redress
for injuries.

(5) Limitations on liability. These
limitations, adopted in 17 states, take
two forms: one places a limit on
certain kinds of damages and one
places a fixed cap on a physician's
liability. The former generally limits
the amount a jury can award for
“non-economic damages,” which
usually means a limit on damages for
pain and suffering. No limit is placed
on what can be awarded for actual
monetary losses because of medicai
expenses or lost wages, nor are
amounts available for punitive dam-
ages limited, though punitive dam-
ages are rare and awarded only
where the defendant’s conduct was
grossly negligent or reckiess. A com-
mon belief is that pain and suffering
damages are the primary source of
inflated awards, and these statutes
attempt to control such awards by
imposing a limit of, for example,
$250,000 in California.

The second kind of limit on liability
invoives a fixed cap on awards
against physicians. These caps are
usually tied to a patient compensa-
tion fund, under which amounts over
the statutory cap—usuaily $100,000
to $300.000—are paid outof a
state-operated fund in which all
physicians may participate. A total of
10 states have both a patient com-
pensation fund and a statutory limit
on physician liability. Where there is
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a patient compensation fund the cap
on physician liability is not always
absolute. For example, a physician
(or physician's insurer) is liable upto
the cap amount, $200,000: the
patient compensation fund is liable
for any amount of a judgment which
exceeds $200,000 but does not ex-
ceed $600.000. The remainder of an
award larger than $600,000 must be
paid by the physician. A few states,
however, such as lllinois and In-
diana, place an absolute limit on
physician liability: regardless of the
circumstances, no award for medical
liability may be greater than
$500,000.

A 1982 Rand Institute for Civil
Justice report found that states with
caps had an average drop of 19% in
the severity of awards within two
years of enactment. Liability limits
generally have been extremely vul-
nerable to constitutional challenges.
In the 17 states where liability limits
were enacted, five state supreme
courts have declared the limits to be
invalid because they arbitrarily lim-
ited the rights of injured plaintiffs to
recover for their injuries; Kentucky's
provision was held to be part of an
unconstitutional scheme.

Where caps on awards remain,
they are still vulnerable to attack. For
example, in Maryland, a governor's
commission on medical liability re-
jected limits on liability as a solution
to professional liability insurance
cost problems; such limits were re-
garded as placing the burden of cost
control on a small number of the
most seriously injured plaintiffs.

Caps on awards may be one of the
most effective tort reforms in reduc-
ing their size.

(6) Periodic payment of
damages. Seventeen states have
passed statutes which require or per-
mit courts to award damage pay-
ments periodically, rather than in a
lump sum. Under these statutes,
courts specify that losing defendants
must pay medical expenses as they

~es

Indiana

Indiana’s medical maipractice
act was the first comprehensive
medical liability tort reform pack-
age in the nation when it went into
effectin 1975, The act established
pretriai medical review panels,
shortened the statute of limita-
tions, limited physicians’ liability to
$100.000 per claim, established a
patient’s compensation fund to
pay the balance of awards over
$100,000 but not more than
$400,000, and limited attorney’'s
fees to 15% of any award from the
compensation fund. It did not in-
clude changes in the collateral
source rule, in evidence or pro-
cedural law, or provision for per-
iodic payment.

The act was held constitutional
by the Indiana Supreme Court in
1980 in Johnson v. St. Vincent
Hospital. The plaintiff had chal-
lenged several aspects of the act
on equal protection grounds. The
court agreed that the law's in-
terference with trial by jury, right of
recovery, and freedom of contract
for medical liability plaintiffs was
sufficient to trigger close scrutiny
of the act's purposes and effects
in relation to the state constitution.

It was unusual for such a strict
test to be applied on behalf of
medical liability plaintiffs. The
stricter standard required that the
Separate treatment for medical in-

jury plaintiffs must be reasonabie.
not arbitrary, and rest on some
ground of difference having a fair
and substantial relation to the
object of the legislation, and ali
similarly situated persons must
be treated alike.

The court ruled that the legisia-
ture’s purpose, to prevent a ioss of
health care services in the state
because of the crisis in insurance
cost and availability, justified the
law. The act's provisions were a
reasonable and non-arbitrary
manner of addressing the prob-
lem. The court dealt specifically
with challenges to the atiorney fee
controls and medical review pan-
els, finding each to be a valid and
reasonable limitation on plaintiffs’
rights. .

Indiana’s experience is widely
regarded as a success story.
since the act has worked well and
all potential constitutional chal-
lenges to it seem to have been de-
cisively dealt with in the Johnson
case. Two constitutional chal-
lenges to the patient's compen-
sation fund thus far have been
rejected by state appellate courts.
Although there has been some
criticism that the fund system and
review panels have produced
larger awards than expected,
insurance premiums in the state
have remained moderate, despite
a steady increase in the number of
claims filed.

are incurred, rather than speculating
on the total future costs and award-
ing a lump sum. Criticism of lump-
sum awards has been that where a
plaintiff dies earlier than predicted,
the heirs may receive a windfall
from the portion of the award based
on future damages, or the plaintiff
may squander funds needed for
future expenses.

The biggest battle over periodic

payment legisiation has occurred in
California, where the state supreme
court first declared the provision un-
constitutional, and then a year later.
inJune, 1984, on rehearing the
Same case, declared the law valid.
California law requires that com-
pensation for future damages
awards of $50,000 or more is to be
paid in periodic payments. Plaintiffs
&rjued that the law was an un-
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constitutional violation of equal pro-
tection and due process, thus an im-
permissible limitation on their right to
redress for injuries. The NORCAL
Mutual Insurance Company, a North-
ern California physician-owned in-
surance company, states that the
periodic payment provision of the
state’s liability reform act has saved
the company about $2 million.

Therefore, pericdic payment pro-

visions may lessen professional

liability costs because insurers can
fund them at a substantially lower
cost than a lump sum payment and

savings can be passed to providers ‘

in the form of lower professional
liability premiums or at reduced rates
that may translate into lower fees for
the patient.

Other tort reform measures have
focused primarily on the procedural
or evidentiary structure of trials, with
little noticeable effect. For example,

12 states have abolished the res ipsa
loquitur doctrine, which permits a
plaintiff to argue that under certain
circumstances specific injuries are
presumptively the result of negii-
gence on the part of the physician or
hospital; the defendant must prove
that negligence did not occur.
However, abolishment of this doc-
trine does not appear to have had a
measurable impact on the number or
severity of liability awards against
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physicians. Similarly, changes in the
requirements for approval of expert
witnesses or in the standard of care
required for physicians defending .
themselves against negligence ac-
tions have been approved in many
states, but with little apparent effect.
Moreover, where these changes
in evidentiary or procedurai law are
limited to cases involving medical
liability, they are vulnerable to con-
stitutional attacks. Such tort law

changes are widely regarded by the
legal profession as “special interest”

legislation that is not likely to survive.

As University of Pennsyivania law
professor Amold J. Rosoff said in
testimony to Congress in July, 1984,
such “doctors’ legislation” is one-
sided and unfair, since it is intended
“simply to make it harder for ag-
grieved patients to sue and recover
for their injuries.”

In general, the tort reform legisla-

tion of the middle and fate 1970s has
survived in some states but has been
and remains vulnerable to attack

in other states. Some laws are not
likely to face constitutional tests for
some years. In addition, trial lawyers
are beginning to organize and mount
aggressive attacks on some of the
earlier reforms; already, 12 states
have repealed or let expire some of
the reforms of the previous decades,
atleast partly as a resuit of trial
lawyers’ lobbying.

Tort reform legislation that applies
to all types of torts may be more
likely to survive a constitutional
challenge. However, the national
awareness of the need to contain
health care costs and the unique
nature of medical services, such as
reliance upon sophisticated new
technology and the fact that every
patient is different, makes a strong
argument for reform that specifically
applies to the medical profession.
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New Hampshire

In 1977, the New Hampshire
legislature approved one of the
most comprehensive professional
liability reform packages in the
nation, including limits on liability,
periodic payment provisions,
attorney fee reguiations, abolition
of the collateral source rule, and
changes in rules regarding sta-
tutes of limitation, expert wit-
nesses, ad damnum clauses, res
ipsa loquitur, and awarding of
costs. .

In 1980, the New Hampshire
Supreme Court invalidated the en-
tire actin Carson v. Maurer. The
consolidated appeal challenged
several sections of the acton
equal protection grounds. The
court determined that the right to
sue and recover for injuries was
not a “fundamental right” under
the constitution, but was important
enough that the same standard of
review should be applied to the
statute in question. Thatis, was
the statutory classification
(medical liability claims versus
other kinds of cases) reasonable,
not arbitrary, and actually based
upon a difference having a “fair
and substantial” relation to the
purpose of the legislation? The
court stated that law must be set
up so that all similarly situated
persons are treated equally. This
standard was the one applied
by the Indiana supreme courtin
the St. Vincent case.

The court then declared each
challenged section of the statute
to be unconstitutional. Attorney

fee limits, abolition of the collateral
source rule, expert witness quali-
fications, limitations on non-
economic damages, periodic
payment of damages, and
changes in the statute of limita-
tions were all unconstitutional, pri-
marily because they were unfair
burdens on medical liability
plaintiffs.

All other sections of the act
were also declared invalid, de-
spite the presence of a “severabil-
ity clause.” The court reascned
that the legislature had intended
to create an entirely new and sep-
arate comprehensive system of
recovery for medical liability
claims. Therefore, the vaiid pro-
visions of the act could not be sep-
arated from the invalid provisions,
and the entire act was declared
unconstitutional. Included in the
provisions declared valid but
struck down were abolition of the
ad damnum clause, reforms in the
standard of care rule, evidentiary
changes, and provisions awarding
costs to defendants in frivolous
cases.

The effect of the decision was
devastating. Fortunately for New
Hampshire physicians, the state
has not been a hotbed of liability
lawsuits and juries are regarded
as conservative. According to Jury
Verdict Research, Inc., the state is
one of only four (the others are
Maine, Idaho, and South Dakota)

‘that has not yet had a medical

liability verdict of $1 million or
more.

TORT REFORM
GLOSSARY

Ad damnum clauses - The ad damnum
clause 1s that part of a plaintiff's initial plead-
ings which states the amount of monetary
damages and otnher relief requested by the
plaintiff in a court action. Most of the legisla-
tion on this subject provides for the elimination
of the ad damnum clause altogether: legisia-
tion also often provides that the defendant be
apprised of the precise amount sought Dy the
plaintiff through the normal course of pre-tnal
discovery.

Arbitration - Arbitration statutes relate to
voluntary procedures whereby patients and
heaith care providers may enter into written
agreements for the submission of any medical
liability claims to binding arpitration. This pro-
cedure is an alternative 1o and in lieu of tnal
by jury. This procedure provides for limited
judicial review of the arbitration decision.
Medical liability claims can currently be arti-
trated in at least 30 states under the general
arbitration statutes in those states. The chart
only lists those states with arbitration iegisla-
tion specificaily for medical liability claims.
Most of the medical liability arbitration sta-
tutes provide that written arbitration agree-
ments may cover present and future medical
injury claims. All of the statutes generally pro- '
vide that a person'’s right to treatment shall not
be prejudiced in any way by the decision
whether or not 10 enter into an agreement for
arbitration of medical liability ciaims. In other
words, the agreement must truly be voluntary
to be binding. Also, most statutes which permit
arbitration agreements to cover future medical
injury claims provide for a certain period of
time, either following execution of the contract
or provision of the services. in which the
patient may reject the arbitration agreement.

Attorney fee regulation - The most
common arrangement for payment of plaintiff
attorney fees in medical liability cases is the
“contingent fee.” Under this type of
arrangement the attomey receives as his fee
an agreed upon percentage (commonly 30%
10 50%) of any final award or settlement made
to the ptaintiff.

Legislation enacted during the last few
years regulating attorney fees in medical
liability cases has taken several different
approaches: a sfiding scale for the plainuff
attorney fees in terms of a percentage of the
award; court review of the proposed fees and
approval of what it considers 0 be a “"reason-
able fee™; or limiting attorneys’ fees to a cer-
tain percentage of the amounts recovered by
the plaintiff.
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Awarding costs, expenses and fees - A

few states have prowisions designed to deter
the pursuit of frivolous medical injury claims.
These statutes generally provide that where
one party to the action has been found to have
acted frivoiously in bringing the suit, the party
may be found liable for payment of the other
party’s reasonable attorney and expert wit-
ness fees and court costs. These provisions
differ from the usual civil trial situation in which
payment for attorney fees and expert witness
fees are normailly paid by the party who incurs
them.

Collateral source provisions - The collateral
Source rule 1s a rule of evidence that prohibits
the introduction into evidence at trial of anyin-
dication that a patient has been compensated
or reimbursed for the imjury from any source
other than the defendant.

Legisiation modifying the collateral source
rule has taken several approaches: permitting
consideration of compensation or payments
received from some or all collateral sources;
requiring the mandatory offset against any

" award in the amount of some or ail collateral

source payments received by the plaintiff: or
allowing ihe defendant to introduce evidence
of the plaintiff's compensation from collateral
sources. The jury is instructed to make a man-
datory reduction of the award for economic
loss by a sum equal to the difference between
the total benefits received and the total
amount paid by the plaintiff to secure such
benefits.

Expert witness - Expert witnesses are re-
quired to expiain many of the complex and
difficult issues in a medical negligenca case.
Legisiation affects the qualifications and use
of expert witnesses.

Limits on liability - Some states have
enacted legsslation that limits the liability of de-
fendants in medical liability lawsuits. These
Statutes limut liability in one of several ways:
limiting recovery of a particular type of
damages: placing an absolute cap on the
amount of damages recoverable: or placing
an absolute cap on physician liability under a
patient compensation fund.

Patient compensation fund - A patient com-
pensation fundis a governmentally operated
mechanism established to pay that portion of
any judgment or settiement against a heaith
care provider in excess of a statutorily de-
signated amount. A fund may pay the remain-
der of the award or it may have a statutory
maximum (e.g. one million dollars).

Patient compensation funds are generaily
funded through an annual surcharge as-
sessed against heaith care providers, with
such surcharge often being a specified per-
centage of the provider's annual insurance
premiumn. Patient compensation funds are
also known as “excess recovery funds.”

Periodic payments - In mosi states, unless
otherwise agreed on by the parties or man-
dated by the court, judgments can only be
lump-sum awards. Under a periodic payments
system, the payments are made over the actu-
al lifetime of the plaintiff or for the actual period
of disability.

" Pre-triai screening panels - Pre-trial screen-

ing paneis are prerequisites 10 trial. Pro-
cedures for panels usually require a manda-
tory pre-trial hearing to be conducted bya
pane! comprised of members as dictated by
statute. In some states the pre-trial hearing is
voluntary. The composition of the pane! and
its scope of inquiry vary greatly from state to
state.

All statutes establishing pre-trial screening
procedures provide that the panel's decision is
not binding on the parties and that it does not
preciude a plaintiff from initiating a lawsuit.
Although some states permit the decision of
the panel to be introduced into evidence in a
subsequent lawsuit, the panel's decision is not
binding upon a judge o jury.

Res ipsa loquitur - Res ipsa loquitur (“the
thing speaks for itself") 1s a common law
doctrine which applies when a plaintiff can
demonstrate that the injury occurred while the
instrumentality causing the injury was under
the exclusive control of the defendant and
which, if operated in a non-negligent fashion,
does not normally cause injury. In recent
years, a number of state courts have ex-
panded the application of res ipsa loquitur,
and increased the effect of its applicability
from that of a mere inference to that of a pre-
sumption, which if not rebutted, will aliow the
jury 1o reach no finding other than liablity.

Legisiation enacted in several states has
coditied the doctrine in regard to medical liabil-
ity cases by delineating those circumstances
when the doctrine may be applied. such as
when a foreign object has been leftin a bogdy
or the patient has suffered radiation burns.
However, these statutes have sought to make
it clear that the mere fact of injury is not suf-
ficient to invoke the doctrine.

Standard of care - The standard of care in
amedical negligence action is that level of
care to which a heaith care provider 1s heid
accountable to a patient, and is based upon
the prevailing level of care practiced within
locality (community, state, or nationai).

Statute of limitations - A statute of limitations
is a law that bars a cause of action after the
expiration of a specified time period. In many
states the statute of limitations for medical
liabiity actions begins to run only upon discov-
ery of the injury. Injuries may be discovereg
several years after the treatment was pro-
vided, so the time period for filing an action
may be uncertain. Some states have sought to
eliminate the “long tail” by placing an absolute
maximum time period within which medical
liability suits may be brought. An exception 10
the time period is provided in some of these
statutes where foreign objects are left in the
bodly, or whera the heaith care provider has
fraudulently concealed the fact of injury.

Most state statutes of limitations provide
thatif an injury is incurred by a minor. the
statute is tolled (i.e., stops unning) on the
minor's cause of action until he reaches the
age of majority. Changes in the statute of
limitations for a minor's actions usually pro-
vide that the statute will begin running prior to
the age of majority.
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Dear Colleague:

The professional liabiity issue poses one of the most critical problems today for the medical profession and the
public. The steep costs of buying protection and the growing threat of suits worry all of us. :

The AMA has been working on the problem for some time. In the mid-seventies it drafted the tort reform.
legislation which served as a model for the legrsiation that was passed by many states. Since June. 1984. a )
special AMA Task Force on Professional Liability and Insurance has been at work intensifying and broadening
the scope of the association’s efforts to deal with the continuing professional liability crisis.

Effective action on this issue requires allies. The first step toward enlisting allies is to prove that a serious
societal problem exists—not just a physician problem. At the direction of the Task Force. the AMA has de-
veloped the most current statistical information on claims, premiums and costs to society and presented itin a
first report on “Professional Liability in the '80s™. published in American Medical News in October. 1984.

Itis also necessary to carefully determine which approaches work and which do not work. Much reform has
been tried. In a second Task Force report in AMN in November, 1984, the experiences of professional liability
insurers were presented., together with a detailed analysis of those tort and judicial reforms that. based on
nearly a decade’s expernence. have proven most effective in reducing claims and costs.

In this third and final Task Force report, there are two major elements: (1) a summary of a roundtable discus-
sion in which several leading physicians and attorneys suggest solutions to the professional liabilty dilemma.
and (2) the AMA Task Force’s recommendations for bringing the professional liability problem under control.
These recommendations outline a comprehensive long-range approach to professional liability issues. The
AMA Board of Trustees and House of Delegates will be reviewing those recommendations that require policy
determination. Other recommendations can and are being implemented within the framework of existing
association policy. The federation must work diligently to carry them out.

In the meantime. there are steps that every individual physician can take.

He or she can begin by improving communications with patients and by developing solid physician-patient
relationships. It is increasingly apparent that one of our best protections against a professional liability lawsuit
is the creation and maintenance of these good relationships.

These are difficult times for patients, t00. There are increasing pressures for everyone to'cut costs. and to
push patients to assume more responsibility for their own health. Physicians should be the patients’ strongest
advocates in this effort.

Finally, all of us must strive for continued scientific excellence. practicing both the art and the science of
medicine.

Please read this document carefully. Professional liability is a problem we all can— and must—do some-
thing about. Let's tackie this effort together. :

Sincerely.

Horfooo15

James H. Sammons. M D

Chairman, Special AMA Task
Force on Professional
Liability and Insurance

Special Task Force Reports written by American Medical News and produced by the Division of Commurications

Dick Wait. Editor
Special Task Force Reports Editor— Carol Brierty Golin
Writers— Judy Alsofrom. Roy Petty, Eileen Norris
Hari ; _ ; Copynightc 1985
Editorial Assistant— Denise Sadier Amencan Medheal Association

Production Coordinator—Christina West All nghts reserved
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Looking for answers:
roundtable discussion

in November a distinguished panel
of physicians and lawyers assem-
bled in Chicago for an intensive
three-hour discussion of the profes-
sional liability problem in medicine
and some possible ways to minimize
it. Each participant brought special
insights and pertinent experience to
the session: -

—8rad Cohn, MD, San Fran-
Cisco, is chairman of the board of
governors of the Medical Insurance
Exchange of Caiifornia, a northern
California physician-owned com-
pany with ties to several medical
societies. A pediatrician, Dr. Cohn
is a former president of the Cali-
fornia Medical Association and
an AMA delegate. He chaired CMA’s
Tort Reform Advisory Committee
in 1983.

—Timothy T. Flaherty, MD,
Neenah, W1, is a practicing radiolo-
gist and clinical assistant professor
of radiology at the University of
Wisconsin Medical School. He is
past president of the Wisconsin
State Medical Society and is active
in its Physicians Alliance. He is air
surgeon for the Wisconsin Air
National Guard.

—Susan E. Loggans is a suc-
cessful Chicago trial lawyer whose
firm, Susan E. Loggans & Asso-
ciates. handles a large number of
medical professional liability cases.
She received a JD degree from
DePaul University in 1974. Currently
chairman of the Aviation Law Sec-
tion, Association of Trial Lawyers of
America, she is a pilot herself. She
has served on both the Tort Litiga-
tion Section and Medical Malprac-
tice Subcommittees of the Chicago
Bar Association

—Rhoda M. Powsner, MD, JD,
Ypsilanti, Ml is a practicing cardi-
ologist and clinical instructor in the
Department of Internal Medicine,
University of Michigan Medical
School. She received a law degree
from the University of Michigan in
1980. Dr. Powsner is editor of the
Washtenaw County Medical Society
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Bulletin and subcommittee chair-
man, Michigan State Bureau of
Insurance, Arbitration Advisory
Committee, .

—Raymond Scalettar, MD,
Washington, D.C., is a practicing
internist. He is vice chairman of the
board of directors of the National
Capitol Reciprocal Insurance Com-
pany, a physician-owned insurance
carrier linked to the medical society,
and chairman of AMA's Committee
on Professional Liability. Dr. Scalet-
tar serves on the AMA Council on
Medical Service and aiso is an
AMA delegate.

Leading the discussion was
James H. Sammons, MD, AMA's
executive vice president, who chairs
the Association’s Special Task Force
on Professional Liability and Insur-
ance. Here is a summary of what
transpired.

Dr. Sammons — The medical
professional liability problem today is
very real. More claims and suits are
being filed against physicians and
hospitals every year and the costs of
settlements and awards continue to
rise dramatically. The problems of a
few physician-owned companies
have multiplied in recent months.

Unless we start right now to find
some solutions, we will see another
full-scale professional liability crisis
that could be even more serious
than the one in the mid-1970s.
Workable answers must be found
soon or some physicians will curtail

Dr. Sammons

Dr. Scalettar

high risk procedures or quit medi-
cine entirely, and the quality as well
as the access to medical care will
suffer and medical costs will con-
tinue to increase.

Somehow we must find some rea-
sonable ways to resolve legitimate
claims equitably, to discourage
claims without merit. and to mini-
mize the possibility that a patient will
be harmed in the process of receiv-
ing medical care. The ultimate solu-
tions must be ones that notonly
physicians and hospitals, but
society can afford, since ultimately,
it is the public that absorbs these
growing costs.

You have heard physicians angrily
biame lawyers for the professional
liability problem and lawyers retort
that the only reason for suits is what
they calil “medical malpractice.”
Lawyers also allege that insurers in-
flate premiums to reap great profits,
thus creating an artificial crisis. You
also have heard physicians, lawyers
and insurers ail charge that the pub-
lic is at fault for being overly litigicus
and greedy. If we are goingto get a
handle on this problem, perhaps we
should begin by talking about the
degree to which each of these ele-
ments in society is responsible.

Dr. Cohn—1'll answer that ques-
tion. Attorneys contribute greatly to
the problem and there are many rea-
sons why. The opportunities today
for winning million-dollar awards .
without a great deal of work on their
part makes filing medical liability
suits very attractive to plaintiffs’ law-
yers. At the same time, there is no
doubt in my mind that the way in
which we pay defense lawyers also
contributes to the costs associated
with professional liability.

Nor are physicians blameless.
Medical malpractice does occur.

Some physicians complain that
they are held ‘0 an unreasonable
standard of care in diagnosing and
treating patients. Thatis not the
problem. A physician is not heid to
the standard of the majority of physi-
cians. but to the standard adhered to
by “some” physicians. Then why are
there more suits?
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Clearly, physician-patient relations
have changed. Lack of communica-
tion is a real cause of litigation. Phy-
sicians today are trained differently’
and tend to rely more heavily on
tests and technology. This new tech-
nology itself poses new liability prob-
lems. We don't know what unforseen
problems could develop in five or
ten years from use of some new
technologies.

Certainly the public holds unreal-
istic expectations of what physicians
sometimes can do. When the resuit
does not match those expectations,
not because of professional negli-
gence, but because of factors
outside the physician's control, a
patient may express disappointment
or disillusionment by filing a claim.

We all are concerned about
increasingly expensive premiums
for liability insurance. We as physi-
cians and lawyers as well must
understand that the insurance indus-
try is a cyclical industry.

Physician-companies were formed
to provide insurance availability and
they were very successful. Interest
rates were high and claims did not
immediately materialize because of
the "long tail.” Some commercial
carriers once again sought a iarger
share of the market. Now investment
income is being reduced as interest
rates fall. Losses are mounting as
claims increase.

We recently saw a physician-
company approach the brink of
insolvency and six other major
physician-companies have financial
problems. These companies have
the money to pay the growing losses,
but the losses are outstripping pre-
mium and investment income.

Dr. Scalettar— The liability
insurance industry is capital inten-
sive. It was undercapitalized in 1975
and it is still undercapitalized. Physi-
cians’ insurance premiums probably
will have to increase even more.

| agree that the blame for the med-
ical liability problem must be shared.
We as physicians must recognize
that malpractice does occur and
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make awards when appropriate. The
problem is that many inappropriate
claims are being filed as lawyers en-
vision the possibility of huge awards.
There is a growing awareness, how-
ever, that the cost of medical liability
is too great for society to bear, The
lawyers actually may kill that legal
“Golden Goose.”

Physicians are at fault, too. As a
group, physicians are technologi-
cally smart, but sometimes they
don't practice smart. Just to cite one
or two examples, physicians tend
to congregate in big cities where
patient rapport sometimes is poor.
They don't aiways keep good rec-
ords which works against them
when a claim or suit is lodged.

Physicians must understand that
what sometimes motivates a patient
to sue is often secondary to the
apparent reason someone files.
Sometimes that reason is avarice;
sometimes it is a desire for a quick

Settlement. And sometimesiit arises

from a desire to get even with a
physician a patient thinks has
harmed him.

Dr. Powsner—I|, too, agree with
what has been said. The public IS
more litigious today. The rise of mal-.

-practice litigation has paralieled the

expanding scope of the health care
industry and new technology. What
is hard to separate outin claims is
what is real malpractice and what

is a medical maloccurrence without
any negligence involved. This is
something we must examine care-
tully. We all know that some of the
worst examples of malpractice never
result in suits.

Ms. Loggans—As a plaintiff's
lawyer, | must ask: is the problem
high insurance premiums for physi-
cians or is it malpractice in general
and its resolution? We plaintiffs’
lawyers believe that the insurance
industry is causing physicians’ pre-
miums to rise—companies raise
premiums without taking into
account interest being earned on
reserves and make large profits.

If this isn't true, as several of you

have suggested, then lawyers mus!
be educated on this point.

You obviously feel that plaintiffs’
lawyers are the villains in the liability
issue. Two kinds of plaintiffs law-
yers handie malpractice suits; those
who are highly successful from a
financial and practical standpoint
in litigating these claims. and those
who are seeking a quick settlement
and a quick buck. Reputable plain-
tiffs’ lawyers aren't interested in
quick settlement cases. So the
quickest way to end the probiem of
these legal “fishing expeditions” is
for insurance companies to adopt
a policy of defending every defen-
sible case.

As a plaintiffs’ lawyer, | have two
real problems in this field of litigation:
identifying the legitimate cases and
doing so fast enough. .

People think a long time about
filing a claim against a physician.
Sometimes they don't come to a
lawyer until a day or two before the
statute of limitation runs. Getting the
medical records and getting a review
on the merits of the case in such a
short time is difficuit. So | must
make a personal decision to file or
notto file. Getting a medical review
is not a problem. There is no longer
a conspiracy of silence in medicine.
But getting a quick review IS
a problem.

Yes, people are more lmguous But
why do they sue? Lack of communi-
cation by physicians probably is the
primary reason that patients come to
a lawyer's office. They rarely come
in with just one complaint, but rather.
with a long list of them. So when
a physician sees a number of
completely irrelevant screw-ups
during the care of a patient. he or
she should say, “This is a poten-
tial claim.”

Dr. Powsner—What Ms. Log-
gans says is fine and she apparently
is an ethical practitioner. But rushing
to file a suit two or three days before
the statute runs is nonsense. The bar
should make every attempt to see
that such frenetic activity does
not occur.
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Dr. Flaherty—There is no ques-
tion that it is difficult to separate the
maloccurrences from the real mal-
practice. | come from a small state
where we have had a run of fairly
large settlements of maloccur-
rences. In one instance, a baby was
delivered with a shoulder injury.

The case went before one of our
mandatory Wisconsin formal hearing
panels and the panel rendered a 5-0
decision in favor of the physician.
The family went on to court and
there was a $425,000 award. No
one would argue that there was a
bad resuit, and perhaps society
should compensate in some way,
but unfortunately, what happened
was labeled maipractice. To a pnysi-
cian, being sued in such an instance
really hurts. The stigma persists for
along time.

In Wisconsin a fair number of
frivolous suits are filed. In 1983, 31%
were tossed out by hearing panels
as being non-meritorious. This is a
real problem. It mucks up the sys-
tern, slows it down. We would like
to stop this by requiring a certificate
of merit to file a suit.

Sometimes several suits are filed
against the same physician. The
problem is that our medical society
can'tidentify the physicians who are
generating muitiple claims involving
actual negligence because settled
claims are quiet claims. As a pro-
fession, we must identify aberrant
practice and eliminate it; we cannot
tolerate or afford such physicians in
our midst.

©Of 162 physicians found negligent,
none have lost their licenses. That is
a poor reflection on our state medical
examining board.

Dr. Sammons—State medical
examining boards have real reason

-:to fear being sued by physicians

they seek to discipline. Some boards
have had sizable judgments brought
against them when they tried to re-
move the license of a questionable
practitioner. Often, when a board has
done so, the courts have returned

that license to the physician.

As an arm of state government,
a licensing board clearly has the
responsibility to weed out the bad
actors in the profession. What trou-
bles me is that we don't really have
a clear definition of what constitutes
actual malpractice. Did a physician
deliberately do something wrong,
knowing it was wrong? Or was the
incident a maloccurrence—an unfor-
seen or unavoidable situation in
which the physician did the best
he could?

Dr. Flaherty—One settlement
against a physician doesn't equate
with malpractice. But a recurring
number of suits sometimes does
indicate aterrant practice. Right
now, we just can't get at such indi-
viduals to prevent them from doing
further harm.

Ms. Loggans—Lawyers have a
similar probiem and would not quar-
rel with anything that can be done to
help weed out the undesirabie attor-
neys. There are many who have no
idea what they are doing. They cre-
ate probtems for the rest of us. Like
physicians, we just haven't found an
effective way to eliminate them yet.

Dr. Sammons—| agree that this
is a problem that should be ad-
dressed. In addition to policing our
own ranks, what other approaches
should medicine consider that would
be effective in curbing the expand-
ing medical malpractice problem?

Dr. Scalettar— Passage of tort
reform obviously is one approach.
States that have enacted tort reform
indicate that some of these provi-
sions may help ameliorate the prob-
lem: collateral source offsets of
awards, caps on awards, caps on
noneconomic damages, structured
settlements, and structured contin-
gency fees. These are some major
tort reform concepts. There are, of
course, others.

Dr. Powsner—In Michigan we

accomplished some tort reform in
1974 and 1975 and now we are look-
ing at proposals for caps on awards
and for structured settlements. The
contingency fee was moderated by
the Michigan Supreme Court in the
mid-"70s but the change has quietly
gone by the boards. Frankiy, we feel
that there isn't interest in tort reform
right now because plaintiffs' law-
yers strongly believe that individuais
have the right to have their wrongs
redressed in court. Personally.

| think some tort reforms are needed.

Dr. Flaherty—We have an
18-point program we will propose
in Wisconsin, including a certificate
of merit to file a suit, a regulated con-
tingency fee, and some other pro-
visions related to the funding of our
state primary insurance program and
patient compensation fund.

One thing we are going to seek to
get through the legislature is a cap
on awards. We have a good busi-
ness coalition in Wisconsin and
because some of our larger corpo-
rations now appreciate the costs of
the liability system, there is a real
concern out there and a desire to
modify it. So we are going to make
a legislative push.

Ms. Loggans—No plaintiffs’
lawyer that | know would accept a
cap on awards. Lawyers would never
agree to a situation in which there is
not sufficient potential compensation
for an injured party.

I would like to talk for a moment
about contingency fees to which so
many of you raise objections. There
iS no doubt that if the contingency fee
did not exist, a majority of plaintiffs’
lawyers would not be invoived in
malpractice litigation. Ours is a very
expensive kind of legal practice. We
must pay many costs up front for a
client. In the current tort system, if
we cannot make substantial fees on
one case, we won't be able to afford
to do business in the average situa-
tion. So the contingency fee is abso-
lutely imperative to our financial
existence.
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But the mere fact that an attorney
makes money from prosecuting a
case should not reflect negatively
on the fact that a person has a
valid claim.

Dr. Powsner—I am one of those
people who does not think the con-
tingency fee is all bad. | feel it does
help weed out some of the non-valid
claims.

Dr. Flaherty—We all have our
wish list and | would like to see those
frivolous suits or non-valid claims,
which constitute about one-third of
those filed in our state, wiped out. As
for a proposal to establish a sliding
scale of contingency fees, | don't
think that is going to happen until the
year 3000.

Ms. Loggans—You also express
favor for structured settlements in
cases with large awards. Historically,
we have used structured settlements
only for about five or six years. On
balance, the record shows we
haven't done a good job for our
clients when we have agreed to
them. Even though we use actuaries
to help compute future financial
needs for clients, lawyers don't favor
structured settlements because we
don't feel confident about them. In
the future, more and more plaintiffs’
lawyers will be hesitant to recom-
mend them.

You also express concern about
the million-dollar settlements and
awards. Let me tell you that in Hlincis
we believe that a major case of baby
brain damage has a settlement value
in the neighborhood of $8 million.
The cost of litigating the case and the
legal fees also must be paid. You
may suggest a structured settiement,
but many people genuinely feel that
they want that award moneyin a
lump sum sitting in a bank, just in
case someday a miracle remedy
becomes available—evenifitis
a million-to-one shot.

As for the bad publicity resulting
from news stories about these big
awards, [ for one don't understand
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why every insurance company
doesn't require a nonpublicity agree-
ment as a condition to a settlement.

Dr. Sammons—You have sug-
gested some possible tort reforms
that couid ease the medical pro-
fessional liability problem. You have
also raised some key questions. Can
extensive state-level tort reform be
accomplished? And, can it survive
the legal challenges that most cer-
tainly will be mounted? We have
seen so many of these laws struck
down by the courts in the last five or
six years that it's no wonder that
some of us get gun-shy.

Now I'd like to ask you to explore
some other options—some alternate
methods for handling malpractice
claims that might be quicker and
cheaper.

Dr. Flaherty—I believe that the
panel system in Wisconsin is very
fair and works well in resolving
.claims. There are both informal and
formal panels. Even though about
half of the people who go before
the panels do receive some com-
pensation, there is still a constant,
never-ending effort to challenge
the system.

Dr. Sammons—Would screening
panels help solve the case disposi-
tion problem?

Ms. Loggans—A screening
panel would be compietely accep-
table to most trial lawyers if it was
advisory only, not mandatory. itis
not the concept of the panel, but
the technicalities of its execution
that creates problems.

Dr. Powsner—Even the lawyers
are beginning to wonder if the liabii-
ity problem has not become so im-
possible that perhaps they should
begin to consider some other kind of
conflict resolution system. In Michi-
gan we have a system of voluntary
binding arbitration for medical mai-
practice suits in place. Patients are
offered this option at the time they
are hospitalized. The system seems

to be working quite well. it has sur-, -
vived severai constitutional chal- °
lenges. It works more quickly than

the legal system, it's cheaper, and
there is far less potential for egre-
gious, arbitrary awards.

One thing we tend to overlook is
that society is currently paying the
cost for professional liability. How
can we devise a system that makes
that cost reasonable for society?
Personally, | believe arbitration will
be utilized more and more in the
future. We need to involve business
coalitions and the public in efforts
to advance the arbitration concept.

Dr. Cohn—1 agree that we need
to do more than we do now. Arbitra-
tion has been studied by the Cali-
fornia Hospital Association. but
unfortunately the results are not
conclusive. A plaintiff must opt for
arbitration and attorneys generally
advise their clients against it.

Dr. Powsner—In Michigan we
are seriously looking at some kind
of a no fault approach to medical
liability. It would be on the basis of
a limited pilot study, carefully con-
trolled and constructed by episode.

Dr. Flaherty—|f we propose a
no fault approach in Wisconsin, we
lose the support of our business
coalition. The industrialists and the
employers think no faultis like
workman's compensation, which
hasn't worked well for them.

Dr. Scalettar—There are some
basic problems with no fault. It opens
Pandora’s box because there are so
many people working in medicine
who could precipitate a claim or suit.
itis not like automobile no fauit
where you are taking basically about
two drivers and two vehicles.

Dr. Cohn—Back in 1975 and
1976 when the California Medical
Association wondered if it should
consider a no fauit system, three
exceedingly competent physicians
did a medical injury feasibility study
that clearly showed we could not
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afford a no fault system at that time.
To the best of my knowiedge there
has been no update of that study

of a modified no fault approach.

Dr. Powsner—We are not talking
about an across-the-board no fauit
approach in Michigan, but a specific
tender offer for certain types of seri-
ous cases. Such specified offers
might apply for only two or three per-
cent of the claims but for the costly
claims that represent as much as
70% of the total money expended.

It might even be done on a private
rather than a state basis.

Dr. Sammons—People in the
insurance industry tell me they do
not believe that a no fault approach
is the answer. There just isn't
enough money in the world to pay
for no fault.

Ms. Loggans--Historically, no
fault, even in auto cases, has had
practically no impact on what law-
yers do because no fauit threshoids
are so low. The same thing gen-
erally would be true in the medical
malpractice area. We would not
be accepting the low level cases
anyway because they are not
profitable. :

Dr. Powsner— We are not looking
to change the world or turn it upside
down. When | say we should “define
the limits™ of awards for certain very
costly kinds of claims, | mean just
that. | come back again to the arbitra-
tion approach because | believe it
has merit. if we reject every possible
alternative dispute resolution system
at the outset, | don't believe that we
ever will solve our liability problems.

Dr. Scalettar— One interesting
concept has been proposed by
Patricia Danzon, formerly with the
Rand Corporation who is now at
Duke University. She has suggested
the possibility of developing a com-
pensation schedule~not a no fauit
system—nbut a kind of relative value
schedule for certain types of injuries
now being litigated. This compensa-
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tion schedule would put awards into
proper perspective, rather than leav-
ing their determination to the whims
of the juries. This may be an idea
worth looking at. -

Dr. Sammons—Clearly, we have
to rethink the professional liability
claims resolution structure. That
may entail tort reform changes and
changes in systems for resolving
claims. Most of us probably believe
that true tort reform occurs only at
the state level, but there have been
several proposals at the federal
level for addressing the professional
liability problem.

One of these bills would establish
a mechanism to pay noneconomic
damages to Medicare and Medicaid
patients, military personnel, veter-
ans and federal employees alleging
injury stemming from medical and/or
hospital care. If a physician or hos-
pital participates in an “assigned
claims plan” and makes a tender

- offer within six months to pay the

net economic loss, the patient couid
not sue. A state that enacts its own
comparable bill would not be subject
to the federal no fault provisions.
What is the view of this group of
such federal legislation?

Dr. Cohn—What | have seen pro-
posed in Congress so far is not a
solution. There are other areas we
must look to for more positive effects
on the liability problem.

Dr. Sammons—The AMA doesn't
think that the federal approach as it
has been outlined so far is a good
idea. The price is high. The ticket
always comes encumbered with
such elements as federal licensure
of physicians, federal certification
of physicians and federal control
of graduate medical education.
Some legislators would also couple
the liability proposal to mandatory
assignment of physicians’ fees in
government health care programs.
So what are some of those “other
areas” we should examine?

Dr. Cohn—I would suggest loss

prevention. Remember than 60%
of the liability dollars lost arise from
approximately two percent of the
cases and 70% from about three
percent. If we reduced that two
percent to one percent, we would
reduce losses from 60% to 30%.
That would reduce the cost of heaith
care and simuitaneously reduce
morbidity and mortality for the
patients. The trick is to know how
to do that.

What we haven't done in terms of
our past loss prevention programs is
to develop some sophisticated tech-
niques that would enable us to iden-
tify just where those major losses
are occurring. We must find the
commonality in these events and
provide proper standards of care for
physicians to follow.

Dr. Scalettar—Early in 1985 the
Physician Insurers Association of
America launched its computerized
data-gathering system. This early
warning program will be tremen-
dously useful in identifying specific
problems that lead to claims.

Dr. Fiaherty — The data-sharing
is very important to any loss preven-
tion efforts. There are red flags that
should go up when certain informa-
tion is gathered and analyzed. As
Dr. Cohn pointed out, we can use
this information to improve medical
practice patterns and make the
process of medical care safer
for patients.

Along these same lines, | believe
we should stress the importance
of developing good patient rapport.
As a radiologist, | could get sued
because | haven't had the time or
taken the time to develop the neces-
sary good rapport with a patient.

Dr. Scalettar— Physicians must
develop better communications with
patients. A Texas physician recen-
tly proposed an interesting idea.
Instead of requiring patients to exe-
cute informed consent documents
before a procedure is done, he says
that perhaps patients should have to
ask for an “informed request” form
to compiete. He said that rather than
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the physician or hospital asking the
patient to provide informed consent
to do something, the patient shouid
be the one asking.

Dr. Flaherty—The long-term -
goal should be to educate everyone
about the liability problem, not just
physicians but lawyers and legisla-
tors and the public. We need more
of the kind of educational programs
that the AMA, state and county -
medical societies, specialty societies
and hospital medical staffs are
conducting.

Dr. Powsner—|, too, strongly
urge more education. As for physi-
cians and lawyers, and | am both,
ignorance abounds on both sides.

If education is undertaken for these
professions, it must be appropriately
undertaken.

Ms. Loggans—! have two sug-
gestions. First, physicians, espe-
cially young physicians, must be told
how to avoid malpractice claims. But
maybe you are going about the edu-
cational task in the wrong way. You
learn to avoid malpractice by learn-
ing about medicine. But you learn
how to avoid malpractice claims
by learning about the legal system.
A lawyer has to teach you. Medical
schools should institute more legal
education courses.

In your discussion of loss preven-
tion, you referred to past studies and
they all invoived closed claims. Think
for a moment. Who makes the deci-
sion about whether a malpractice
claim will be brought? An attorney.
We know how to identify good
grounds for a potential claim even
though we are untrained in medicine.
So you don't need to wait years to do
an historical analysis of baby brain
damage cases. You couid assembie
a group of plaintiffs’ lawyers tomor-
row who could tell you immediately
what the signs are and what those
factors are in the treatment of such
infants that precipitate suits.

Dr. Flaherty — While you are
talking about birth-related suits, the
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increasing incidence of these claims
has led 30% of the family practi-
tioners in Wisconsin to stop doing
obstetrics. They say they can't afford
or don't want to pay for the very ex-
pensive liability coverage. For many
people in rural areas of the state this
reduces access to medical care.

Dr. Cohn~—Dropping out isn't the
solution. In Wisconsin and in other
states we should provide a standard
of care for physicians who are going
to deliver babies—not to try to dis-
courage any physicians from deliver-
ing them but to maximize the safety
of those babies. If we do this, then
we will once again see physicians
returning to this presently high risk
area of practice.

Dr. Scalettar—On the subject of
allied personnel, let me warn you
that many other areas in the nation
will have to deal with the problems
similar to those that are evolving
since the Health Facilities Act was

"passed in the District of Columbia.

This act mandates hospital privileges
for allied health practitioners of var-
ious types. The critical liability ques-
tion is this: who will be responsible
for their medical care? Hospitals
must recognize that they will have to

_set up specific protocols for medical

care and for supervising the care
rendered by these non-physicians.
Otherwise, the entire liability problem

. within the hospital will go out of sight.

Another point | would like toc make
is that physicians and hospitals must
cooperate more closely to reduce
liability problems. There must be a
moratorium on cross claims. Here is
an area in which arbitration might be
useful because cross claims further
increase professional liability costs.

In the hospital setting new reim-
bursement systems—the diagnosis-
related groups (DRGs)—will pose
new liability problems for physicians.
The physician who knuckles under
to a hospital administrator and short-
ens a patient’s stay against his bet-
ter clinical judgment is looking for
trouble. Other “gatekeeper”-type
reimbursement systems that limit a
patient’s access to a specialist's

care present additional liability risks
Finally, we haven't talkked much
about the responsibilities of the
insurance companies in these
efforts to stem the malpractice tide.
Insurance companies must assure
their financial stability. They must
set aside adequate reserves based
upon loss experiences and price
their policies properly. They must
practice sound underwriting. These
insurance strategies are very impor-
tant to the continuing success of
these companies and ultimately
to the continued availability of
professional liability insurance
for physicians.

Ms. Loggans—| would like to pro-
pose another idea. We need volun-
tary physician review committees to
which a plaintiffs’ lawyer could sub-
mit a possible claim for evaluation.

I would like to submit a claim to such
a committee and ask, “Do | have a
case or not?” and get a fast, honest
answer. | don't want to file if | don't
have a legitimate case. | am not say-
ing 1 would or would not file based
upon what the physicians tell me,
but | would be interested in their
opinions. The positive side is that if |
don't file one more person has been
taken out of the claims spectrum.
The only down side in giving such an
opinion would be that occasionally
the physicians would have to say
“Yes, there is a basis for a suit.”

Dr. Cohn—The down side also is
that the defense has to divulge its
strategy.

Ms. Loggans—Since lawyers
defending physicians generally work
for the insurers, | think there should
be similar voluntary committees of
lawyers to whom a physician could
go if a suit were being threatened
and ask, “What is my exposure and
what should my lawyer be doing
for me?"

Dr. Flaherty—We have had a
series of meetings with the bar in
Wisconsin on a number of issues.
The conversation always comes
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medicine. It makes no sense for
insurance companies to pay more
money to lawyers than to injured
persons.

The crisis will not abate without
immediate, definitive action. In fact, it
will worsen as sweeping national
efforts to control medical costs
increase and physicians are pressured
to do fewer diagnostic tests, to provide
reduced amounts of care, and to
hospitalize patients less.

The problem will magnify as the
trend to “mass-produced” heatth care
proliferates and patient care becomes
more impersonal. it will heighten as
the practice of medicine becomes
increasingly complex and
sophisticated and as physicians use
new technologies that can save more
lives but present far more risks. it will
grow as Americans become
increasingly quicker to sue for every
real or imagined wrong. It will escalate
as professional liability insurers come
closer to the brink of financial
insolvency in the face of multiplying

“claims that carry dramatically higher
pricetags every year.

It shouid be very clear after reading
the first two reports of AMA's Special
Task Force on Professional Liability
and Insurance that the professional
liability crisis does not arise from a
single source and there is no single,
easy solution. “Quick fixes” have not
worked in the past and will not work
now. What can work—and what must
work— is a broad - based, many-
faceted approach.

AMA'’s Special Task Force was
created to evaluate the professional
liability problem and, with the help of
all the other medical organizations
working on the problem, to develop a
full-scale effort to come to grips with it.

The Task Force has framed the
following recommendations which fall
into four major areas:

—Education and community action

—Legislation

—Defense coordination

—Risk control and quality review

Some of these recommendations
will require policy action by the AMA;
others can be implemented within the
framework of existing policy. The goal
of the Task Force is to coordinate,

70
N

intensify, and direct many wide-
ranging Association efforts that will
alleviate the on-going professional
liability crisis.

Education and
community action

The following recommendations are
made in this area:

(1) Take the professional liability
Issue to the public. The public has a
vital stake in the professional liability
problem, from the standpoints of cost,
quality and access to medical care,
The Task Force recommends that an
intensive information campaign be
conducted to improve public
understanding and stress the need for
legislative, judicial and other actions.

(2) Arm state, local and specialty
medical societies with information
to carry the professional liability
message to the public. The Task

Force will supervise the preparation of

comprehensive informational
materials, including background
data, fact sheets, speech outlines and
speeches, sample editorials, letters to
the editor, display materials and other
information. The materials will be
distributed throughout the federation
and on request to individual members
who will serve as advocates on this
issue.

AMA will also hold periodic briefings
on professional liability activities for
state, county, and specialty societies.
The AMA’s Washington Office will
brief medical specialty organizations’
Washington representatives. The
innovative and aggressive risk
management programs which the
societies have developed deserve
wide publication and shouid be
incorporated into the broad-based
national effort.

(3) Publish a pamphiet for
individual patients. The pamphiet for
patients will explain how the
professional iiability issue affects their
own medical care, its cost, and its
availability and will foster realistic
expectations about medical care. It will

be made available in quantity for ,
distribution through physicians’ office

(4) Develop an effective
advocacy program on the
professional liability problem.
Physicians must have allies on this
issue. An AMA action team composed
of officers, trustees and staff
representatives will carry the
professional liability message to
organizations and individuals that are,
or should be, concemed with the
issue. The exact nature of the
professional liability crisis. objectively
and persuasively documented, must
be presented at every appropriate
forum. Business groups, labor
organizations, public interest groups.,
legisiators, legal organizations, judicial
conferences, academic centers, the
media, insurance groups, state and
national agencies, organizations such
as the American Association of
Retired Persons (AARP), and others
will be addressed at every
opportunity. The reports of the Special
Task Force will be bound into one
volume and distributed throughout the
nation. In short, the AMA will intensify
its role as the physician’s national
spokesperson on this issue.

(5) Enlist the cooperation of
health care coalitions composed of
opinion leaders and policy makers
to address the professional liability
problem. The support of health care
coalitions, involved in efforts to contain
health care costs by reducing the
professional liability problem, will be
recruited. The Task Force will develop
a handbook with the AMA's
Department of Health Care Coalitions
for this purpose. The AMA will elicit
support from groups such as the
Chamber of Commerce, the Business
Roundtable, and other professional
and civic groups.

(6) Expand the AMA’s
clearinghouse role, The AMA can
also fulfill an essential role as a
national clearinghouse, assembling
data, legisiative information, materiais
from other organizations and other
pertinent materials to share with
physicians, medical organizations,

10
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coalitions, legislators, policymakers
and other interested individuals and
groups. Plans to share information wiil
be effected with organizations such as
the Physician Insurers Association of
America, the National Association of
Insurance Commissioners,
commercial insurance carriers,
research centers such as the Rand
Corporation, and individual
researchers actively involved in
studies of professional liability.

The Task Force will prepare and
distribute to the federation, speciaity
societies and other groups, reguiar
reports on new data, programs and
developments.

(7) Maintain professional liability
as a critical priority. The Special
Task Force, with the resources of the
AMA at its disposal, will be a
permanent part of the AMA
professional liability program. The
research effort will not stop with the
work already done and published by
the Task Force. The Association's
Center for Health Policy Research will
focus on the effort to develop and
publish reliable and current
information on professional liability.
AMA’s Committee on Professional
Liability will continue its studies of the
costs and effects of professional
liability on physicians, patients and the
nation.

Commentary: An effective national
information campaign is essential to
generate action on the professional
liability problem. The perception
persists, perpetuated by those who
stand to gain most from the existing
system, that there is no professional
liability crisis, only a “pocketbook”
concem of physicians. A similar
misconception, reinforced by
repetition, is that insurance companies
are accumulating huge profits at
physicians’ expense and ample funds
are available to pay claims. Those who
hold these misconceptions also are
convinced that physician negligence—
“malpractice”~is the only reason for
the professional liability crisis.

These views are wrong and must be
refuted. Objective data on the
numbers of claims, severity of claims,

&

rapidly climbing cost of insurance
premiums, and growing losses of
professional liability insurers
document a crisis far more serious
than past ones. For every premium
dollar eamed in 1984 in the
professional liability insurance
industry, $1.10 was paid out just for
actual losses incurred, Best’s
Insurance Management Reports
found in December 1984. When loss
adjustment expenses and overhead
costs are added in, the combined ratio
rose to approximately $1.66 for every

-$1 of premium last year.

The public pays for a large portion
of professional liability costs in pass-
throughs for physicians’ increased
overhead, in the enormous costs of
defensive medicine—the ordering of
tests and procedures primarily to
protect against lawsuits—and in the
staggering waste of an inefficient legal
system. The pubiic also pays for a
system that is encouraging, almost
forcing, physicians to avoid high risk
patients and specialties. '

- Physicians pay, too, not just in high
insurance premiums, but in the
personal anguish of claims and suits
filed, especially if these actions are
without merit. it is often not how
physicians practice, but the fact that
they practice ever closer to the edges
of technological frontiers that place
them at greater legal risk. Physicians
are among the nation’s best and
brightest—highly educated, motivated
for the most part by humanitarian
concems, yet held accountable for
complex judgments made under
pressure of life-and-death
considerations. No other professionals
are held to such standards. Though
negligence does occur, physicians are
too often sued for adverse events—
bad results—beyond their control. Even
when negligence exists, the system for
compensating patients is being
crushed by almost limitiess awards
and the costs of determining liability.

The realities of the professional
liability situation must be brot ght to
the public, to legislators, to lawyers,
and to those in policy making
positions. The record must be set
straight-the situation put into proper
focus.

Legislation:
state and federal
tort reform and
judicial reform

A major thrust of the AMA Task
Force plan is to achieve legislative and
judicial reform that will:

—Assure fair and adequate
cormpensation for injuries arising from
medical negligence

—Resolve professional liability
claims speedily and efficiently

—Recognize the unusual
wuinerability of physicians providing
medical care

——Provide a reasonable degree of
protection from suits without merit so
that access to care and costs of care
are not negatively affected

The following recommendations are
made in this area:

(8) Propose to the AMA’s Council
on Legislation and Committee on
Professional Liability a federal
incentive program to encourage
state tort reforms. Ten years have
passed since the initial movement to
enact tort reform. Virtually every state
passed some form of tort reform
legislation. Some reforms were not as
effective as hoped. Some were
declared unconstitutional. Experience
has indicated which reforms work and
which do not work. The design of
many of the reforms can be improved
so that they will be more effective and
will withstand constitutional challenge.

The purpose of the reforms is not to
shield physicians and to reduce their
insurance premiums, but to cut the
waste and unfaimess from a legal
system that has become outrageously
expensive and imprecise in
determining liability and assessing
damages.

The Task Force proposes federal
incentive legislation to ease the crisis.
The legislation will notimpose a
federal program on the states. Instead,
it will provide monetary and other
incentives for states to pass specified
tort and judicial reform legisiation. The
Task Force recommends this
approach because it believes that
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federal action on professional liability
is justified and inevitable, yet it also
believes that the states are in the best
position to evaluate the nature and
dimensions of the problem they face.

How federal incentives would work

The federal incentive approach will
not involve enormous new
government expenditures or
responsibilities. It leaves the fault
system intact. Thus, it will not
encourage greater govemment
requiation of heaith care or worsen the
federal deficit. Monetary incentives
may be availabie through existing
federal programs. Even if that were not

- feasible, necessary funding would be
modest. Most importantly, the Task
Force believes that any additional
spending for this legislation can be
demonstrated to be cost beneficial.
The government, which pays at least
40% of the nation's health care bill, will
be a primary beneficiary of the
reforms.

. No state need pass every reform to

qualify if certain key reforms are
enacted. A state that has already
enacted similar or otherwise effective
reforms may qualify for the federal
incentives to aid the implementation
and monitoring of the reforms.

The description of the legislation
here is in general terms so that
refinements from outside the Task
Force are not foreclosed. The drafting
of the legislation will be the respon-
sibility of the Council on Legisiation,
which has already received the
proposal. The Task Force will present
to the Council its detailed views on the
design of specific provisions and
reforms.

The federal incentive proposal is
divided into two general types of
reforms. The first set of reforms holds

particular potential for refining the way _

in which damages are awarded. The
uniquely emotional and speculative
aspects of medical negligence
damage awards—which are now
commonly in the multi- million dollar
range—must be brought under control.
Reasonable and fair awards must be
established or the entire compensa-
tion system is threatened.

KN
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The second set of reforms is aimed
at improving the liability resolution
system. More money is spent today
determining liability than compensa-
ting the injured. That resuit makes
no sense and there are ways to
change it.

Reforms to refine the method of
awarding damages

—Limit non-economic damages. Pain
and suffering, mental anguish, and
loss of consortium are.examples of
non-economic damages. They were
not a part of the common law of
damages in tort cases. These
damages are impossible to accurately
ascertain, can be manipulated by
ernotion, and are inevitably subject to -
speculation. They are a primary cause
of the grossly distorted awards in
professional liability cases. Non-
economic damages should be limited.

Even if non-economic damages did
not cause distorted awards, they are
less justified in professional liability
cases than in other tort cases because
-of the unique risks inherent in medical
treatment, the need to encourage
physicians to aggressively find and
apply cures, and the recognition that
even competent physicians can make
errors of judgment. Estimated savings:
5% to 19% of medical liability litigation
costs (Rand Corporation study); 25% if
a $100,000 cap on non-economic
losses is instituted (New York State
Medical Society).

-E&liminate punitive damages.
The damages awarded in a profes-
sional liability lawsuit are intended
to provide compensation for injury.
They are not a mechanism to punish.
By definition, punitive damages are in
addition to full compensation for a
plaintiff's injuries. Punitive damages
are particularly inappropriate in
medical professional liability suits
because state licensing boards,
medical society and hospital peer
review systems, and the criminal
justice system provide adequate
mechanisms to discipline physicians.

~lternize verdicts. Jury awards
should relate to reasonably certain

and specific amounts and types of
damage. Speculation and emotion
have no place in the calculation of
damage. Awards should relate to
actual and available rehabilitation
techniques. The jury should, therefore,
be required to specify the amount of
an award attributed to medical
expenses, lost earnings, non-
economic damages and other items.
This kind of itemization will structure
jury awards so that compensation is
reasonable and rationally related to

injury.

- Structure settlements. Structured
settlements with periodic payments
over an injured claimant’s lifetime,
rather than a lump sum payment,
should be permitted and encouraged.
Periodic payments are less expensive
to finance and they assure that
financial resources will be.available to
an injured person over time as
needed. Payments shouid end if a
patient dies, thus eliminating “windfail”
payouts to persons other than the
injured person. Estimated savings:
7% t0 14% (Pennsylvania Medical
Society).

—Establish patient compensation
funds. Patient compensation funds
(PCFs) are state operated programs
established to pay a portion of any
settlement or judgment against a
health care provider in excess of a
statutorily defined amount. The fund
may be responsible for the remainder
of the award or its liability may be
limited. If the fund's liability is limited,
the provider may be responsible for
any excess amount or the total liability
may be the fund’s limit.

PCFs are funded through a
surcharge on health care providers
and institutions. Participants in the
fund must maintain medical liability
insurance in an amount no less than at
the amount that the fund becomes
operational or demonstrate financial
responsibility in this amount.

PCFs allow risk spreading over
statutornily specified health care
providers and thus help ensure that
professional liability insurance remains
available and affordable. PCFs have
been-upheld by the state Supreme
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Courts in Florida, Indiana, Louisiana,
and Nebraska.

~Eliminate the collateral source
rule. The collateral source rule
prohibits the introduction into evidence
of any information about compen-
sation a plaintiff may receive from
sources other than the defendant.
Therefore, plaintiffs may receive a
double recovery — one from an
insurer or employer and one from the
defendant. The rule should be
changed to require a mandatory offset
of the coilateral source income.
Amounts spent by the plaintiff to
obtain the additional compensation,

. i.8. insurance premiums, wouid be

offset against any deduction.
Estimated savings: up to 18% (Rand
Corporation study).

—Restrict attomeys’ contingent
fees. The Task Force does not
recommend abolition of the contin-
gency fee system. However, a sliding
scale for attomeys’ fees shouid be
established. Customarily, attomeys
accept personal injury cases, such as
professional liability actions, ona
contingent fee basis. The attomey
may receive from 25% to 50% of any
award eventually won. A sliding scale
for such fees, with declining percen-
tages paid to an attomey as the size
of the award increases, would insure
that the bulk of the award goes as
compensation to the injured party, not
to the lawyers.

The American Bar Association, in a
report on a five-year study that was
issued in August, 1984, found that
when lawyers reduce the amount of
time spent working on a lawsuit, the
savings are passed on to clients only if
the clients are paying an hourly rate.
When lawyers work on a contingent
fee, "lawyers are benefiting” not
clients, the report said.

The California Supreme Court
recently upheld a sliding scale of
contingency fees.

Reforms to improve the llability
resolution system

There is growing discontent with the
costly, complicated, and siow

&

American legal system. The American
Bar Association has itself stated that
“the high litigation cost and the siow
pace of justice” is leading to
widespread cynicism about the legal
profession. Harvard University’s Derek
C. Bok concluded in a 1983 report
focusing on the American legal system
that “Our legal system leads to much
waste of money that could be put to
better purposes.” The system, he
said, is “among the most expensive
and least efficient in the world.”

Chief Justice Burger, who has been
leading a campaign for reform of the
legal profession in recent years,
sounded out other distinguished
lawyers on needed reforms. A
common theme was reflected by the
response of one noted lawyer: “Some
basic institutional reform in the legal
profession is what is needed—lawyers
have got to stop using the court
system as a means of enriching
themselves at the expense of their
clients. And the courts have got to stop

 allowing the lawyers to do it.”

Professional liability actions, as
much as any kind of court action, bring
into play the worst aspects of the
systern. Common in these cases are
non-meritorious claims, drawn out
discovery, complicated and artificial
rules of evidence, sensational and

“emotional appeals to juries’ preju-

dices, and imprecise or ineffec-
tive judicial controi of the merit and
speed of the caseload.

Reform is needed in this system,
even apart from the professional
liability problem. Because of its
adverse effects on the cost and quality
of medicine, the professional liability
crisis provides a unique opportunity to
put into effect and to perfect some
elementary improvements in the legal
system. Thus, as part of the proposed
federal legislation, the following
reforms are included:

-Create mandatory pretrial
screening panels. Too much time,
money, and other resources are spent
resolving the issue of liability. Both
defense and plaintiff lawyers wait too
long to settie meritorious cases, deal
too often in frivolous cases, and try
many cases that should not be tried.

An important element in this process is
the ability to promptly evaluate a claim.

Pretrial screening panels can
determine promptly, without elaborate
evidentiary or discovery procedures,
whether or not negligence occurred in
a claim and, depending on the
structure and range of authority,
recommend an appropriate award.
The composition of the panels varies,
though usually lawyers, physicians,
and members of the public constitute
the panels, sometimes with a judge as
chairperson.

As an additional incentive for earty
resolution, parties can be charged with
the other side’s attorney fees when
plaintiffs try cases the panel finds
frivolous or defendants fail to make
prompt, good faith settlement
proposals of plainly meritorious claims.

The panels in lllinois and Florida
have been found unconstitutional but
panels have been upheld in several
other states. How they are constituted
and how they operate determine their
effectiveness and constitutionality. A
carefully drafted statute can create an
efficient, constitutional system.

~Establish fair and appropriate
standards for expert witnesses.
Today physicians from around the
country routinely serve as expert
witnesses for plaintitfs in professional
liability suits. Many of them advertise
widely in medical and legal journals
and compete agressively for the
business of providing expert
testimony. These traveling experts
often have little actual experience in
the particular specialty of the
defendant physician or knowiedge of
the appropriate standard of care. The
qualifications of an expert witness
should require that the expert be
familiar with the standard of practice in
the locality where the lawsuit arose,
when the incident occurred, and
practice in the same specialitv as the
defendant.

In addition, minin.um rules must be
established to provide juries with
instructions regarding the standard of
care. The standard shouid be the
normal practice and actual custom of
physicians and courts must require
careful adherence by juries to the
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standard. As the Committee on
Professional Liability stated in its 1984
report“. .. expert medical witnesses in
the business of medical advocacy
translate normal or customary medical
practice within close range or at the
level of ideal medical practice. Their
courtroom standard from the point of
view of hindsight is too frequently
geared to that of the infallibie
physician, a sort of God - like individual
who always chooses the right course
of treatment when aftemnatives are
available.”

~Modify statutes of limitation. The
time period in which a patient has the
right to file suit against a physician for
an alleged injury shouid be
reasonabie. Many states still have
statutes that permit suits to be filed
many years after the alleged
negligence occurred.

For minors, the statute of limitations
in many junisdictions begins to run
when a minor reaches the age of
majority. Physicians who treat infants
and children thus face potential liability
for more than 18 years. The statute
should provide a reasonable period to
discover any injury and file a claim—
perhaps to age six or eight~but not
extend liability decades into the future.

—Regquire an affidavit of non -
involvement. Not infrequently, plaintiffs
name everyone remotely connected
with the defendant's allegedly
negligent treatment when filing a
lawsuit. Many of these defendants will
be dropped from suit before trial. In
most states, this dismissal from suit
comes at the summary judgment
stage, after the suit has been filed,
discovery has occurred, and the
insurance company has recorded that
a claim was filed. To efiminate this
situation, any defendant shouid be
able to file an affidavit denying
involvement i the allegedly negligent
care. A hearing would be helid shortly
after the affidavit is filed, during which
the plaintiff must present evidence that
establishes a reasonable basis for the
defendant being named. If not, that
defendant shouid be dismissed and
the costs paid by the plaintiff.

70N
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~Establish minimum standards to
sue, impose penalties for frivolous
suits and facilitate filing of physicians’
countersufts. Procedures have been
developed to provide some restraint
against frivolous claims and lawsuits
including:

Filing notice of intent to sue. The
plaintiff should file notice of intent to
sue. This notice period would pro-
vide the defendant an opportunity
to evaluate the claim and make an
offer to settle, when appropriate.

- Permitting a physician to recover
costs in a frivolous suit.

Eliminating the rule requiring that
a physician demonstrate “special
injury” before that physician can
countersue a plaintiff in a malicious
prosecution action.

—Make available a system of
binding, voluntary arbitration. The
entire litigation process can be
avoided by voluntary binding
arbitration. Using a professional
arbitrator, a physician and a patient
can reach a decision about a claim,
its merits and compensation quickly,
inexpensively and fairly.

Arbitration may be particularly
useful in resolving less complex
cases. It can be incorporated as an
option after the notice of intent to sue
has been given.

Arbitration provisions can be drafted
to avoid being struck down as invalid
contracts of adhesion, as some have
been. Most states now have statutory
provisions aflowing voluntary private
binding arbitration procedures.

In recent years, courts, t00. have
developed a variation of private
arbitration called court-ordered or
court-annexed arbitration. Arbitrators
hear cases and render verdicts, but
verdicts are not binding. According to
a 1984 report of the Rand Corpora-
tion’s Institute for Civil Justice, arbitra-
tion should increasingly be used as a
faster, less expensive means of
disposing of small claims.

(9) Fumish legislative assistance
to states. The federal incentive bill
proposed by the Task Force will en-
courage state legisiatures to enact

needed tort reforms. In addition, while -
the AMA pursues the federal incentive
approach, state medical societies
must take the initiative in promoting
needed tort reforms. Many state
medical societies have taken
aggressive action. Where necessary,
the AMA will assist state medical
societies in presenting tort reforms
and will develop and update model
bills. AMA staff and officials will work
with state societies to encourage
prompt enactment of the reforms. The
AMA will monitor tort reform activities
and keep the federation informed '
about their progress.

(10) Study other approaches to
resolving professional liability
claims. Several federal proposals
applying to professional liability have
been introduced into Congress. These

proposals have provided opportunities |

for thoughtful discussion, but have not
been endorsed by the AMA. One
proposal was based on a modified
no-fault approach. Other proposals
that would provide federal aid or
protection to physicians against
liability actions have little chance of
success in light of budget pressures,
political and constitutional considera-
tions, or would tie professional liability
relief to unacceptable restrictions on
physicians.

Further study of other alternatives to

the tort system, such as the develop-
ment of schedules of benefits for
certain injuries, or the creation of a
partial no-fault compensation system
and equitable financing methods, will
be undertaken. Implementation of any
new systems—through legislation,
contracts, or other means—will be
examined.

Defense coordination

The AMA will deveiop a defense
coordination system for physicians
and their attomeys to aid in defending
lawsuits. The plaintiffs bar already is
well organized. Expanded services to
physicians and their attorneys to
successfully defend against
professional liability lawsuits are
necessary.

14
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The following recommendations are
made in this area:

(11) Provide defense coordi-
nation services. Among the
recommended services are:

~Hotline for professional liability
questions from physicians and their
attorneys. The hotline, staffed by an
attorney in the Office of the General
Counsel, has been operating since
late 1984. The Task Force has
responded to several hundred
telephone inguiries. The number is
(800) 552-4642 nationwide; (800)
821-5309 in lllinois.

—Information from a panel of
nationally prominent defense
attormeys retained by the AMA. The
panel will assist physicians’ attomeys
on professional liability cases. The
panel's experience in successfully
defending medical professional fiability
cases wili be pooled and the
information utilized to develop specific
and general defense approaches.

—Liaison with defense
organizations. AMA will work with
organizations that represent or assist
defense lawyers and enlist their aid
in legislative activity, to establish
comprehensive brief banks for
professional liability cases and to
perform other related research and
activities. The Task Force will coor-
dinate its activities with organiza-
tions, such as the Defense Research
Institute (DRI), to provide access to
their information and resources for
physicians’ attomeys. The AMA will
also explore with the DRI methods to
expand the DRI's computerized brief
bank.

—~Legal education courses.
Programs to give physicians a better
understanding of the legal system and
how to minimnize liability exposure will
be encouraged. The need to educate
physicians more fuily about their
liability exposure requires develop-
ment of legal education courses in
medical schools and at the
postgraduate level. In addition, the
AMA will develop publications
explaining the legal process.

7o
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Risk control and
quality review

There is no evidence that the
increase in the number of professional
liability claims and the severity of
awards are related to a decline in the
quality of medical care in this country.
To the contrary, the evidence is that
the quality of care and skill of physi-
cians have never been higher.

Ironically, the professional liability
problem is caused to sorme extent by
the increase in the quality and
possibilities of medicine. The public’'s
expectations, based on an explosion
of publicity about medical miracles,
are high, probably too high. Medicine
is a complex, rapidly changing, inexact
science, and patients’ needs, histories
and responsiveness to treatment vary
greatly. Resuits also may vary greatly.
Many claims invoive no negligence at
all, only unfulfilled expectations.

Moreover, the practice of medicine,
more than any other profession,
requires the making of numerous
ditficult judgment calls, often in a very
short time. Mistakes of judgment are
made even by good physicians.

But negligence does occur, and
effective risk management and peer
review can reduce it. Medical speciaity
societies and insurance companies
already have made great strides in
identifying the common causes of
professional liability claims and
proposing remedies. More must
be done.

The primary role that individual
physicians can play in easing the
professional liability crisis is to
participate actively in risk
management and peer review
activities. If physicians are to attract
the allies they need to resolve the
professional liability crisis, they must
demonstrate their commitment to
increased quality control efforts. Thus,
the Task Force proposes the following
recommendations in this area:

(12) Provide a clearinghouse for
information and offer practice
management programs. The AMA

- will serve as clearinghouse for infor-

mation and assistance to physicians,
the federation, medical specialty
societies and physician-owned
insurance companies about methods
to minimize professional liability
exposure.

The work of AMA's Committee on
Professional Liability, the Center for
Health Policy Research, AMACO,
specialty societies, the Council of
Medical Speciaity Societies and
professional liability insurance groups
to identify specific areas leading to
less than ideal care—and sometimes
to lawsuits—will be regulariy reported.

In addition, the AMA's Department
of Practice Management, through
publications and workshops, will
provide practical advice on how to
minimize liability exposure in
physicians’ offices. Special emphasis
will be placed on improving communi-
cations with patients. Physicians
must volunteer more information,
encourage more questions, and, in
general, make the physician-patient
relationship as strong and open as
possible.

(13) Coliect and analyze quality of
care information and implement
findings. The AMA will provide
expanded support for data gathering
projects, such as the computerized
data collection program currently
undertaken by the Physician Insurers
Association of America (P1AA), that
will provide information on the causes
of both legitimate and non-
supportable claims.

As PIAA and other data become
available, the AMA will work with
specialists to analyze the information,
isolate specific and broad causes of
liability and develop methods to
eliminate those causes. Claims data
must be subject to detailed, procedure
specific, analysis by physicians. The
AMA can aid this process and identify
trends that span the specialties.

The AMA itself maintains the largest
and most accurate medical data base
on physicians, medical procedures,
diseases, technology and drugs.
Putting these data bases together with
claims data, such as that collected by
insurers, hospitals, state societies and
state licensing boards, will enable the
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AMA to track the national quality of
health care and of health care
providers.

The AMA will evaluate utilization
pattemns and variations in health care °
on national, regional, state and local
levels. This analysis will provide a
better understanding of heaith care
differences and the opportunity to
correct inappropriate variations in
treatment patterns and procedures.

New technology brings the promise
of continuing, dramatic advances in
heafth care. It also increases the
complexity of the practice of medicine
and contributes to professional liability
exposure. Physician awareness and
understanding of technology—its
strengths and weaknesses—is
essential to medical practice. The
AMA is intensifying its role as the
leader in medical technology
assessment. DATTA, the AMA’s data
base of medical technology and
assessment, will be expanded to
include devices as well as procedures.
DATTA evaluations will be dissemi-
nated broadly through the AMA's
Medical Information Network (MINET)
and AMA journals to give speciaity
societies, and physicians generally,
the best information about the
technology being used to care for
patients.’ :

(14) Utilize the resources of
the AMA Office of Education
Research. The AMA has created
an Office of Education Research.
One of its functions will be to examine
adverse actions taken by state boards
against physicians to determine
whether any relationship exists to the
physician's educational performance
or background and to provide this
information to the academic
community.

(15) Expand peer review
activities. The AMA will ask
physicians to be alert to procedures
and physicians that do not conform to
appropriate standards of care and to
be active in reviewing their peers.
Hospital medical staffs, in particular,
can be more effective in their self-
regulation. The institutional setting of
the hospital offers the best opportunity
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for peer review. The AMA will work
with govemment agencies, such as
the Federal Trade Commission, to
obtain their support for expanded and
vigorous self-regulation and peer
review by the profession.

In addition the AMA; working with
the federation, will explore ways to
expand peer review and quality
assurance activities beyond
hospttalized patients.

(16) Strengthen state licensing
boards. Most states have legislation
which gives state licensing boards
effective investigative and disciplinary
powers. These boards must have
adequate resources to fuffill their
functions. The AMA will encourage
state medical societies and hospital
medical staffs to report flagrant and
recurring negligence by particular
physicians to these boards. Through
its computerized system, and in
cooporation with the Federation of
State Medical Boards, the AMA is
already actively assisting state boards
in identifying physicians who have lost
their license in one state, but remain
licensed to practice in others.

(17) Sponsor a series of
roundtable discussions on
professional liability issues. The
discussions will be sponsored by the
Task Force in conjunction with the
American Medical Assurance
Company (AMACO), the AMA’s
wholly-owned professional liability
reinsurance company. The
roundtables will focus on various
aspects of the insurance and
reinsurance industries and on risk
control activities. The information and
suggestions that emerge from these
meetings will be published in a series
of reports entitled “Issues in
Professional Liability” and as
videotapes that will be available to

- state, local and specialty medical

societies.

(18) Continue to fight for high
quality medicine while recognizing
that competition and cost contain-
ment are permanent aspects in the
practice of medicine.

Cost containment measures can

increase professional liability
€xposure, and reduce the quality of
medical care, if they are arbitrarily and
exclusively aimed at cutting costs.
What may appear to be overutilization
in one context might, under other
circumstances, be essential to
providing good patient care.
Physicians must be leaders in cost
containment and utilization review so
that itis done intelligently, fairly and
with an overriding concem for patient
welfare. Physicians must oppose cost
containment efforts when they plainly
endanger quality of care. Physicians
will be credible in this process if they,
through the AMA and other medical
organizations, document the
pervasive changes in place which can

" and will provide effective cost and

price control. Combinations of heaith
care purchasers, intense competition
among providers in a variety of new
health care delivery systems,
increasing supply of physicians and
non-physician health care providers,
advertising, increased patient
awareness, peer and utilization
review, changes in hospital ownership
and management, and changes in
insurance coverage — many diverse
forces — increasingly restrain the
pricing and utilization of health care.
Govermment officials and legislators
must recognize the rapidly increasing
cost containment forces already at
work so that quality of care is not
sacrificed in new and unncesssary
regulatory approaches.

The Task Force’s recommen-
dations are designed to create a
climate in which the nation’s
physicians can provide high quality
medical care without fear of undue
liability exposure and in which victims
of actual negligence can be fairly and
efficiently compensated. This climate
does not exist today.

The action plan is a blueprint.
Implementation of the plan wil
require the dedication of physicians
and the commitment of resources.

The professional liability problem is
urgent. The Task Force recommends
that this action program be imple-
mented immediately. ’
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{Market forces cause
of crisis, study says

Instituting a no-fault system for hand-
ling mwdical malpractice claims. putting
a cap on awards or doing away with con-
tingency fees would not solve the prublem
of rising medical malpractice insurance
premiums in Pennsylvania. savs 3 study
partially funded by the Pennsvivania Bar
Association.

The study concludes that it’s aot in-
creasing malpractice claims that are driv-
ing up premiums. but rather a cyclical
insurance market that's catching up from
an carlier period when rates were 100 Tow.

~Premium rates have risen since 1983
because they were inadequate prior 10
1983 declare the authors of the study.
Dr. Alfred E. Hofflander. a professor of
finance and insurance at the University
of California at Los Angcles. and Dr.
Blaine F. Nye. an associate with Manage-
ment Analysis Center in Menlo Park.
Calif.

“The important point to be made is that
the current crisis in Pennsylvania is not
hased on increased  malpractice oc-
curence.” they say, underscoring that the
“tulse perceptions of health cure providers
as to the roots of the developing maiprac-
lice crisis™ have left the tort law sysiem

<1 claims under SI00000. provision of an cx-

THE PENNSYLVANIA

grUDY 1Crmtmmed fron Puge It
as the “convemient public

In fact. according to the study. “tort
law, in csublishing fault. performs an in-
dispensable role in permitting the provi-
sion of incentives to reduce medical
malpractice.”

The PBA contributed 510,000 toward
the SH0000 cost of the study. Joining the
PBA uas sponsors were the Allegheny
County Bar Association. the Hospitl
Association of Pennsylvania. the Lawyers
Malpractice Task Force, the Pcnnsylv:mia
Defense  Institute.  the Pennsylvania
Medical Socicty. the Pennsylvania Trial

*whipping

Lawvyers Association. the Philadelphia

. Bar Association and the Philadelphia
i Trial Lawyers.

In one arca the study does take issue
with the legal profession. It says a “large
percentage™ of claims arc sertled without
pavment and “'somec attorneys seem 1o ex-
hibit a propensity to bring claims that

§ result in zero payment.”
It says more careful evaluation and
| carlier resolution could provide a 1S per-
cent savings in nalpractice premivms and
recommends a sereening and conciliation
procedure that would include provisions
for me~-2 open exchange of information
between the sides. binding arbitration lor -~

pert opinion on probable cause and 2

as
-
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mandatory conciliation hearing prior 10
trial. Among other things. the study also

recommends a “substantial softening” of
the doctrine of informed consent. enact-
ment of a statute of repose that would af-

% )

. .. . IR

fect claims after 10 years and climination £
of punitive damages cxcept in Cascs ofin- e
tentional malpractice. -g?t..,gf

Overall. the study savs. the addition of
screening and conciliation along with
chunges in the regulation of rates and the
operaton of the Pennsylvania Medical
Professional Liability Catastrophe Loss
Fund (the CAT Fund). tighter hospital
procedures and tougher doctor discipline
could vield a <40 pereent savings moop.

medical malpractice prentiums. g
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Principal with Management Analysis Center, Inc.; Blaine F. Nye is an Associate
with Management Analysis Center, Inc.
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EXECUTIVE SUMMARY
INTRODUCTION

Medical malpractice insurance has been, and continues to be, a relatively minor
line of insurance in terms of premium volume written, however, it has never been &
nquiet” line of insurance. Problems first occurred in the 1930's when a rising
malpractice frequency trend began to attract close serutiny. After ashort respite
during World War I, this upward trend renewed itself with vigor and by the 1960's
had aroused substantial concern. In 1971, President Nixon initiated a study, to be
done by HEW, of the growing medical malpractice insurance problem. The results
of the study, issued in 1873, indicated that the postwar rise in malpractice claims
was attributable to the greater affordability and availability of medical care
subsequent to the war, as well as the increasing complexity of medical procedures
during the period. However, the study did not provide & solution to the problem.

At the time the study was released, the malpractice insurance market was entering
a period of turmoil which would become the "availability" crisis of the mid-1970's.
Rate inereases of up to 100% per year were not unusual during this period and some
leading carriers withdrew from some, or all, markets. Physicians were, thus,
confronted with rapidly increasing malpractice premiums and lack of availability in
some aress.

Legislative action was taken in every state in the mid-1970's aimed at mitigating
the effects of the malpractice crisis. These tort "reform™ measures were intended
to limit the medical liability of health care providers, i.e., legislators were
apparently attempting to treat the "symptoms" rather than the "disease.” Many
such reforms faced constitutional challenges, both successful and unsuccessful, in
their home states. In any event, the results of such tort reform measures have
been mixed and, more importantly, as indicated by the current malpractice

insurance erisis did not solve the malpractice insurance problem.

For physicians as a group, surprisingly, the cost of medical malpractice insurance
as a percentage of gross income has changed little since 1970. A leading
researcher found premiums in 1982 averaged 3% of physician gross income, with a



range from 1%-2% for general practitioners to 6% for some surgical specialties,
representing only a slight increase over more than a decade. From 1977 to 1981
the average premium paid per physician declined. Recent surges in malpractice
premium rates, however, have resulted in claims of another crisis in the malprac-
tice insurance marketplace, not of navailability" but of "affordability". The
validity of this "affordability crisis” in Pennsylvania is the subject in this report.

PERCEPTION versus REALITY

The medical malpractice insurance delivery system in the State of Pennsylvania is
currently in a state of developing crisis. Insurance premium rates charged by
primary insurance carriers have been elimbing rapidly. The surcharge percentage
of those primary premiums that must be paid to the CAT Fund has risen from 0% in
1979 to 52% in 1984, and will rise further in 1985. Thus, nbt only is the primary
malpractice premium rising but the proportion of that premium required in addition
for the excess malpractice coverage provided by the CAT Fund is rising as well.

Health care providers, alarmed by rising malpractice insurance costs, have raised
questions as to the efficacy of the existing medical malpractice insurance delivery
and claims adjudication systems as well as the conduct of the various groups
affecting and effected by medical malpractice and medical malpractice insurance,
j.e., health care providers, primary insurers, CAT Fund, legal profession, and
vietims of medical malpractice. These charges by health care providers have
spawned countercharges by other industry perticipants with the result that
virtually every involved group has expressed an assessment of the current state of
medical malpractice insurance coverage in Pennsylvania including where fault lies
and necessary remedial action. Needless to say, recommended action varies by
participant perspective. The purpose of the section is not to examine the crisis or
the conduct of any of the participants but to examine the rhetoric of the crisis and
to ascertain the validity of this rhetoric, i.e., to separate "myth" from reelity.

Many of the statistical claims provided in evidence of the existence of such a erisis
are based on malpractice losses actually paid by the CAT Fund and primary
carriers. In order to draw inferences regarding malpractice losses or frequency
from such statistics, however, adjustments must be made in consideration of:

-ii -



1. normal statistical variation of losses actually paid;

2. any possible effects of the constitutional review process of the Act 111
arbitration procedure;

3. "pseudogrowth" of malpractice losses paid that inevitably occurs during start-

up phase of a malpractice insurance operation;

4, the delayed impact on paid malpractice loss experience of Section 605
Jiability (CAT Fund only); and,

5. that malpractice losses would be expected to grow at a rate closer to that of
the Medical Care Index (MCI) than the Consumer Price Index (CPD.

For example, the implied two year growth rate in malpractice losses paid by the
CAT Fund between 1881 ($19.5MM) and 1983 ($54.2MM) is 178%. Before any
inference can be drawn as to the growth in malpractice occurrence based on this
figure, however, it must be adjusted as indicated above. When the required
adjustments are made, it is revealed that this entire 178% two year growth in
malpractice losses paid by the CAT Fund is explained by considerations other than
an increase in medical malpractice occurrence in Pennsylvania, i.e., the quoted
178% growth in CAT Fund loss payments is entirely compatible with perfectly
normal growth (at the MCD in incurred losses over the period.

Appropriate analyses of incurred losses and frequency based on both CAT Fund and

primary carrier experience revealed no indication of any upward trend in malprac-

tice claim frequency or real, i.e., constant dollar, losses incurred. In fact, there
were indications of declines in these regards in 1983 and 1984. The important point
to be made is that the current erisis in Pennsylvania is not based on increased

malpractice occurrence.

The ultimate solvency of the CAT Fund has come into question recently, probably
as a result of increasing surcharge payments, increasing CAT Fund unfunded
liability, and implications that this unfunded liability is "out of eontrol". In fact,
CAT Fund surcharge premium payments and its unfunded liability are increasing
exactly as should have been 'predicted' under its "pay as you go" funding mechanfsm.
The only problem is one of physician perception that earlier, lower surcharge
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- percentages represented appropriate premiurﬁs and that current higher percentages
represent radical increases based on some underlying problem with the CAT Fund
and/or the malpractice insurance system. Under the "pay as you go" funding
mechanism employed by the CAT Fund, health care providers effectively pay the
appropriate premium to themselves and must hold this premium in reserve. CAT
Fund surcharges are actually calls on these health care provider reserves which
naturally increased rapidly during the early years of Fund operation because of the
absence of past Fund liability and the time required for losses incurred in these
initial years to be reported. Further, it is shown that the CAT Fund unfunded
liability is mathematically capped given the growth pattern of incurred malprac-
tice losses. Since CAT Fund incurred losses are not "out of control," the CAT
Fund's unfunded liability is not "out of control.”

Another major area of concern in which perception and reality appear to differ is
that of primary insurer profitability. Health care providers experiencing rapid
growth in malpractice insurance premium costs have developed a mentality that
primary carriers are benefiting at their expense in terms of excessive profits. In
fact, in the aggregate, f:rimary carriers did not experience excessive profitability
in 1982 and 1983, the years analyzed, nor could their loss reserves be considered
excessive at the end of 1983, i.e., they appear to have no profit hidden in the form
of excess loss reserves. However, it is important to note that the profitability of
individual carriers differed widely.

THE REAL MALPRACTICE CRISIS

In the absence of any increase in medical malpractice incurred real losses or
frequency in Pennsylvania, and if primary insurers are not reaping excessive
profits, what is the basis for the recent surges in malpractice insurance premium
rates for all pi'imary insurer risk classifications, i.e., what is the real malpractice
insurance crisis in Pennsylvania?

As of the end of 1984, roughly 50% of physicians in Pennsylvania pay premiums for
primary coverage of less than $3,500 per year and roughly 80% pay premiums less
than $10,000 per year. On the other hand, independent neurosurgeons (1% of all
Pennsylvania physicians) currently pay premiums in the neighborhood of $30,000.
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Anelysis of the average annual compound growth rates in primary coverage
premiums over the period 1976 through 1985 reveals that, in fact, for only &
selected few specialties, i.e., orthopedic surgery, neurosurgery and emergency
medicine, did premium rates rise at an average rate significantly exceeding the
rate of growth in the Medical Care Index over the same period. However, all risk
classes have experienced very large premium rate increases since 1983. The
implicatiqn is that, in general, rates grew at a rate below that of the MCI prior to
1983 and that recent rate increases have been an attempt to correct (over-
correct?) slower growth earlier in the period, i.e., premium rates have risen since
1983 because they were inadequate prior to 1983.

Market Structure

In order to understand recent events in the marketplace for medical malpractice
insurance in Pennsylvania, it is necessary to analyze the conditions under which
malpractice insurance is bought and sold. Insights into the characteristics of
demand and supply resulting from these analyses then permit appraisal of the
current state of the market, the efficacy of the existing regulatory structure, and,
finally, recommendations for regulatory improvements.

Industry demand for malpractice insurance is highly inelastic. Under Act 111, each
health care provider has legally required coverage limits which must be obtained
from primary insurance carriers. Excess liability insurance of $1,000,000 per
health care provider per claim is supplied by the Pennsylvania Medical Professional
Liability Catastrophe Loss (CAT) Fund. At any given time, then, the demand for
malpractice insurance coverage from primary carriers is a fixed amount which is
independent of price. Of course, at increasingly high prices, some health care
providers may decide to reduce or leave their practice, self-insure, or leave the
state, which would result in somewhat lesser demand, and conversely, at increas-
ingly low prices some health care providers may be encouraged to purchase excess
coverage above the limits supplied by the CAT Fund. Over any reasonable price
span, however, the demand for medical malpractice insurance is highly inelastic at
any given point in time.

While industry, or overall, demand is highly price inelastic, the demand facing
individual primary carriers is highly price elastic, i.e., the market is highly price
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competitive. Traditional bases for non-price competition in other lines of insur-
ance which, in some lines and in some cases, permit the establishing of substantial
market power are simply not relevant to medical malpractice insurance in Penn-
sylvania. The product is not complicated in terms of varying coverage types,
coverage limitations or coverage needs. In addition, whether valid or otherwise,
there is the perception among Pennsylvania health care providers that the CAT
fund will honor claims egainst a health care provider should his primary carrier go
bankrupt or out of business. The implication is that financial strength is not even a
requirement of a malpractice insurer in Pennsylvania. Indeed, the only effective
alternative basis for competitive purposes is an insurer reputation for "fighting"
claims.

In the health ecare industry, a good reputation is a valued asset, and health care
providers will pay incremental premium to a malpractice insurer that has a
reputation for fighting claims to the extent desired by the health care provider.
However, 1) because claims that health care providers may choose to fight against
common opinion are a subset of claims overall, 2) because of the lack of public
information about or awareness of events of medical malpractice, and 3) because
of the high cost of medical malpractice insurance for many health care providers,
the incremental premiurri that can be charged by firms that have a "we fight
claims" reputation is a small percentage of overall malpractice insurance
premiums. In addition, while non-price competition in the form of building a
reputation for fighting claims can differentiate one group of insurers from another,
it does not permit differentiation among firms with similar reputations. Thus, the
demand facing individual malpractice carriers is still highly price competitive.
Indeed, consider a physician in the process of choosing between two insurers with
roughly comparable reputation for tighting claims. If one premium is even & few
percent lower than the other, the physician will obviously choose the lower price
coverage. Larger health care providers, e.g., hospitals or nursing homes, are even
more price sensitive and are likely to employ or retain risk management expertise
in order to keep malpractice insurance costs at a minimum.

An important consideration, in terms of the supply of medical malpractice insur-
ance is the cost structure of the industry. In industries characterized by the
typical decreasing returns to scale, individual firms can expand output in response
to positive demand shifts and do, but only at increased price and to limited extent.
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- written; and, because of the long tail inherent in medical malpractice coverage, &n’
appearance of high profitability can be maintained under such strategy on a short-
term basis. The long-term strategy of such a management team is to be elsewhere
employed when the strategy sours having long since moved on to bigger and better
things based on their past "success.” Another motivation for a price cutting
strategy might be as a means to gain market share. The idea is to penetrate the
market quickly and then raise premium rates to a level sufficient to cover losses
absorbed during entry. Finally, an insurer may not even be aware that its rates are
actuarially unsound because of the lack of available information on the malpractice
experience of health care providers in general.

Whatever the motivation for a premium reduction strategy the results are
identical. Because of the highly inelastic overall market demand, any premium
volume gains by any insurer are necessarily at the expense of other insurers. Also,
because of the relatively small overall market volume (in insurance terms) and the
ability of insurance firms to expend almost without limit, the price reducing firm
can make substantial inroads, in terms of premium volume and market share, in the
premium volumes of its competitors. As a result, competing firms must meet the
price reduction or effectively leave the business. While leaving the business may
be the expedient course of action, it is obviously not a well trodden path. The net
effect on the industry equilibrium is to leave overall premium volume unchanged
but to reduce the premium level below an actuarially sound level.

Information Availability

Extending malpractice insurance coverage to a health care provider under condi-
tions of incomplete or totally unavailable information regarding that health care
provider's past malpractice experience is patently absurd, and yet it happens quite
frequently. Indeed, there exists no comprehensive database containing the mal-
practice experience of individual health care providers. Insurers collect such data
for their policyholders but over 60% of premiums written in Pennsylvania are
written by insurance companies that are less than nine years old. Assuming the
accuracy of the CAT Fund's 1983 nActuarial Analysis" estimate of a 13—year payout
pattern for losses incurred in a particular year, these companies have not yet
closed the books on losses incurred in their first year of operation. Thus, even for
health care providers that the particular insurer hes insured for the life of the
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company, experience ratings are incomplete; and, for those with lesser tenure,
even less complete as insurance companies rarely, if ever, communicate insured's
malpractice experience to each other.

As a result, insurers rely on class rating. . In the mid- to late-1970%, five different
risk classifications were typically employed. Some insurers defray their experience
information needs by limiting the number of risk classes in which they compete
and/or establishing minimum experience standards for underwriting. In imple-
menting the latter screen, insurers emphasize "knowing" their insureds, i.e., check-
ing references, verifying reputation in the medical community, ete. There is not a_
bona fide attempt to experience rate individual insureds but such companies are
effective in not extending coverage to health eare providers whose malpractice
risk exceeds a company-specific maximum risk profile. Other insurers, on the
other hand, e.g., residual market insurers and health care provider association
insurers, are prohibited by charter from withholding coverage from health ceare
providers on these bases. Insurers of this type are much more dependent on
experience rating for good underwriting results; and, indeed are aware of this fact
" as the number of classes recognized by one such insurer has grown from five to
eleven most recently and most such insurers are more active in assessing premium
surcharges than their more selective counterperts.

The direct effects of incomplete information on the market equilibrium in medical
malpractice insurance in Pennsylvania are twofold. First, incomplete information
makes sound underwriting a virtual impossibility. Even limited mderwriting
schemes, e.g., class underwriting, require full information regarding the malprac-
tice experience of members of the specific classes. Data insufficiency in this
regard leads to diverse estimates of appropriate premiums for a particular class by
different insurance carriers depending on company-specific class population. In
addition, because the primary data insufficiency is omission of adverse malpractice
experience, this diversity of rate estimates is highly likely to be uniformly inade-
quate. In terms of the market structure discussion earlier in this section, incom-
plete information as to the malpractice experience of health care providers implies
a high level of uncertainty in appropriate premium rate levels, i.e., generates
market conditions under which insurers do not know appropriate malpractice insur-
ance premium rates. Further, due to the competitive nature of the market the
lowest of the diverse compeany-specific appropriate premium rate estimates is

highly likely to dominate in terms of the industry class premium rate levels that
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ultimately evolve. In other words, inadequate information in the medical malprac-
tice insurance market induces a very strong tendency toward inadequate industry
premium levels.

The second way in which incomplete information effects market equilibrium is by
inducing changes in the policyholder portfolio risk of insurers with different under-
writing screens or methods. As a simple example of this phenomenon, consider two
firms writing policies in a single commonly defined risk classification. If one of
the two firms accepts all health care providers in this class but the other accepts
only those applicants meeting a specifie maximum risk requirement. The latter
company can charge lower premium rates than the former based on its lower risk
exposure. The former insurer must meet these rates or lose the quality risk portion
of its portfolio. If it does set its rates at this lower level, its rates will be
inadequate overall by construction of the example. On the other hand, if it does
not meet the lower rates, it will lose its quality risks and even its higher rates will
become inadequate. Either strategy will result in inadequate premium rate levels
for the class in question and push the nondiscriminating insurer toward insolvency.
Again, the example is highly idealized, but there are "cream skimming" insurers
active in the Pennsylvania malpractice insurance m'arketplace, and residual market
and health care provider association insurers in Pennsylvania are having a difficult
time competing with them in the current absence of complete malpractice
experience information with which to set appropriate premium rate levels.

Malpractice Premium Rate Cycle

The economic structure of the medical malpractice insurance market combined
with inadequate malpractice experience information induce a premium rate cycle
around actuarially sound premium rates over time (Figures II-1 end IO-2).
Basically, downward pressure on premium rates, discussed above, prohibits appro-
priate rate increases during Phase I of cycle with the result of increasing rate
inadequacy. Eventually, as the malpractice tail begins to come in, insurer
awareness of inadequate rates becomes too acute to ignore and, in tacit collusion,
all insurers effeect sharp rate increases in Phase Il Insurers not in financial
difficulty, e.g., "cream skimming" firms are more than happy to cooperate with
their less fortunate competitors. As premium rates rise through those rates that



are actuarially sound, new entrants to the market (and insurers seeking to expand
market share) are alerted and begin entry. In Phase II, rate increases slow overall
because of inereasing competitive pressures and rates begin to level off. Those
insurers which require even higher rates to, in effect, break even because of past
rate inadequacy may become insolvent and/or leave the market. Phase Il may be
characterized by regulatory intervention, changes in the legal system, etc., as well,
depending on the depth of the industry crisis that inevitably develops in the middle
of Phase I.. When the malpractice insurance market regains stability, Phase I
ends and Phase 1 of the next cycle begins.

The malpractice insurance market in Pennsylvania, would currently appear to be
somewhere in the middle to the end of Phase 1, i.e., rates are felt to have been
inadequate in the past, they are rising rapidly, some insurers are under some’
financial strain, and others are poised for active market expansion.

Recommendations

The problem of incomplete information in the market for medical malpractice
insurance in Pennsylvania can and must be greatly improved. Improvem ent in this
regard will eliminate the market structure problem of inadequate premium rates
based on the current inability of malpractice carriers to properly rate malpractice
risks. It will also greatly reduce the ability of some insurers with the foresight
and/or charter flexibility to effectively reduce their exposure through risk selec-
tion processes of various kinds at the expense of their less diseriminating
competitors, i.e., reduce the inherent advantage in the current market structure
accruing to "cream skimming" carriers.

The}reeommendation is for the establishment of & comprehensive malpractice
experience daiabase on a health care provider basis that is available to all insur-
ance carriers and health care employers. This will eliminate the two basic
information problems inherent in the current malpractice insurance delivery
system, i.e., the high cost of gathering information that is available and incomplete
information.



Data reporting must be mandatory for all insurance carriers writing malpractice
coverage for Pennsylvania health care providers. The database should be housed in
a state agency, e.g., the CAT Fund, and should be autonomous in terms of
operations and budget authority. These latter considerations reflect the need for
1) free authorized access to the databese, and 2) guarantees that the database
housing agency have the necessary authority to provide adequate staffing, budget,
and decision-making capacity in order to maintain database integrity. The design
of the database, where it is housed, the extent of its operating and budget
authority, to whom and in what format the data is to be made available, etc., all
should be determined as part of a major désign study to be undertaken by the State
on a timely basis and in conjunction with all involved parties.

The second mejor generic problem with the current medical malpractice insurance
delivery system in Pennsylvania is related to the fact that free competition and/or
ineffectively regulated competition in the malpractice insurance market is destabi-
lizing. The recommendation is to establish a deviation type rating scheme under
which deviating carriers must justify and receive approval to set divergent
premium rates. Much of the- administration required for this type of rating scheme
is already in place in Pennsylvania. With the advent of the health care provider
malpractice experience database discussed above the major ingredient for effec-
tive deviation rating will be in place. The emphasis in establishing bureau-type
rates should be place& directly on the estimated risk of the specific health care
provider rather than on particular specialties. Under such a structure it would be
entirely possible for a "risky" general practitioner to pay higher: malpractice
premiums than a "careful” neurosurgeon. One possible structure might be to set
premiums for one hundred different risk exposures with individual health cere
providers assigned a particular risk based on specialty and his ongoing malpractice
experience. The most important feature of such a structure is that it comprise a
large enough.number of risk classes to provide as effective a resolution of different
health care provider exposures as permitted by information quality. While true
that perfect experience rating is unobtainable in an imperfect world, it is clear
that information of sufficient quality does exist to permit effective rating
improvementQ Deviation rating would presumably eliminate the destabilizing
effects of cost cutting strategies by insurers to effect entry into the market or due
to agency problems based on short-term insurer management incentives. However,
if deviation rating proves inadequate in this regard, it may be necessary to
implement a minimum rating structure in which charging rates below designated
minimum amounts would be prohibited.
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The two major recommendations of this section, i.e., establishing a health care
provider experience information database and deviation rating would help to stabi-
lize the malpractice insurance market in Pennsylvania. Such stability is essential
to avoiding cyclicgny recurring crises of the type currently developing.

CAT FUND

The original and principal purpose (mid-1970's) of the CAT Fund was to provide
excess claim coverage above primary carrier limits and full coverage for claims
reported more than four years from occurrence. It was felt that such truncations |
of malpractice insurer liability would induce independent private carriers to enter
the Pennsylvania market and thereby alleviate the existing availability ecrisis. The
idea, apparently, was to induce private insurers to resume writing malpractice
coverage in Pennsylvania by offering added structure to the malpractice risk they
were expected to underwrite. Presumably, it was felt that 1) insurers could
effectively rate and market malpractice insurance as defined in the context of the
CAT Fund, 2) that they would be eager to do so, and 3) that health care providers
themselves, through the CAT Fund, were in the best position to cover that portion
of the overall malpractice risk not covered by private carrier coverage as defined.
To provide coverage for those risks not found to be attractive by private carriers,
i.e., the residual merket, the Pennsylvania JUA was established concurrently with
the CAT Fund.

Unfortunately, despite the fact that medical malpractice insurance did become
available in Pennsylvania, Act 111 solved none of the inherent problems in the
malpractice insurance market, and neither did any of the above three presumptions
in establishing the CAT Fund prove to be correct. As evidenced by the current
developing crisis in the malpractice insurance marketplace, it is not significantly
easier to rate a structured portion of the overall malpractice risk than it is to rate
the full risk, i.e., if you ca.not rate malpractice insurance you cannot rate a scaled
down version of it. Further, independent private carriers have not contributed
greatly in terms of volume of premiums written in Pennsylvania since the
establishment of the CAT Fund. Indeed, in 1982, roughly two-thirds of the total
volume of premiums written in Pennsylvania were written by health care provider
association companies, their subsidiaries, or the JUA, all of which began operations
since 1976.
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"Pay as you go" Funding

The "pay as you go" funding mechanism employed by the CAT Fund has many
beneficial facets, particularly for the funding of medical malpractice insurance by
a new state-run agency, in that it permits the truncation or elimination of several
activities that must normally be performed by an insurer. The whole claims
rservirig and investment processes are obviated in that reserves are held by health
care providers and of substantial magnitude in the form of the aggregate personal
wealthes of health care providers. The unfunded liability of the CAT Fund is an
issue only in the partial context which fails to recognize this location of CAT Fund
reserves. Indeed, CAT Fund liability is mathematically bounded, as shown in
Section II, and probably far better reserved than claims against any other insurer.

On the other hand, there are problems with the use by the CAT Fund of the "pay as
you go" funding method. Heelth care providers are not aware of the fact that they,
personally, hold CAT Fund claim reserves and that the difference between
premiums required to-.fully reserve incurred losses ‘and those premiums actually
paid will eventually have to be paid into the system. Indeed, health care providers
tend to view this difference, which naturany ocecurs prior to fund maturity, as
premium savmgs rather than required additions to their individually held fund
reserves. The only real danger inherent in this type of situation is that health care
providers, as a potent political lobby, will over-react and induce unnecessary or
inappropriate changes in the malpractice insurance delivery system. However,
underwriting results can vary widely from expectations based on normal statistical
variation which implies that calls on health care provider held loss reserves are
subject to possibly wide variation. It is far from evident that all individual
physicians have the desire or capacity to absorb this type of variance within the
context of their personal finances, i.e., the efficacy of health care providers being
in the insurance business is highly questionable.

A major problem with the "pay as you go" funding mechanism as currently
administered by the CAT Fund hes to do with the allocation of malpractice costs
through the existing surcharge mechanism. Current procedure calls for 8 constant
percentage, as estimated by expected Cat Fund loss experience over the coming
year, of the premiums charged by primary carriers to be collected from each
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health provider in the form of surcharge premiums. The theory seems to be that
primary carriers perform the rating function in assigning varying premiums for
primary coverage according to risk exposure, and that the maintenance of primary
coverage rate differentials on a proportional basis by charging & constant
percentage of primary premiums as surcharge premiums satisfies rating
requirements for the total primary carrier/CAT Fund coverage required in
Pennsylvania. Table IV-1 illustrates the inadequacy of this procedure in terms of
allocative efficiency.

Another problem with the CAT Fund surchhrge methodology in assessing surcharge
premiums is the basis for application of the constant surcharge percentage.
Different primary carriers can offer different premium rates to the same health
care provider for any number of the reasons discussed in Section . The CAT Fund
surcharge procedure compounds any such differentials in partially (if the surcharge
percentage is less than 100%) including them in CAT Fund surcharge premiums. It
hardly seems appropriate for the CAT Fund to aid a perticular primary carrier
engaged in a cost cutting strategy by offering reduced surcharge premiums as well,
but this is precisely the effect of the constant surcharge of primary coverage
premiums’ algorithm used by the CAT Fund. The principal implication of these
latter discussions is that if the CAT Fund is to be an excess coverage insurer it
must appropriately set premiixm rates for this coverage to avoid the provision of
undesired and inappropi-iate incentives in the malpractice insurance marketplace
and as a matter of simple equity.

Other Problems

There are several other problems that inhibit the effectiveness of the CAT Fund in
its role as the designated excess loss insurer in Pennsylvania.

1. A major problem lies in the inherent disincentives for primary cerriers
to maintain their level of effort in defense of claims when it becomes
apparent that the claim value will exceed primary carrier limits.

2.  Another disincentive founded in the joint liability structure of the
existing malpractice insurance delivery system in Pennsylvania is &
primary carrier disincentive to settle claims with estimated claim

values in the "neighborhood" of primary coverage limits. —xv -



3. The problem of adequate staffing at the CAT Fund was often |
mentioned during the information gathering segment of this study.
Existing inadequate claims expertise tends to put the Fund at a distinct
disadvantage in attempting to settle claims effectively. In addition,
the present five CAT Fund examiners are each responsible for moni-
toring on average in excess of 500 claims by health care provider count
‘with estimated claim value in excess of $60MM. Apparently, despite
the fact that it is self-supporting, the CAT Fund does not have the
authority to hire adequate staff to fulfill its charter.

4. The CAT Fund policy of requiring lump sum peyment of surcharge
premiums within 60 days of primary coverage policy renewal would
seem to impose a needless hardship on many physicians.

5. The CAT Fund does not have effective resourse against primary
carriers whose actions adversely affect the Fund.

Recommendations

The major recommendation is that the role of the CAT Fund as an insurer be
greétly reduced and eliminated, if possible. If the CAT Fund is to play the role of
an insurer, it must become an insurer. However, since there are more appropriate
roles for the CAT Fund and since the process of making an insurer of the CAT Fund
would be tedious to no purpose, it seems expedient to grant insurers the role of
writing insurance.

In terms of proactive roles for the "new" CAT Fund, it is recommended that the
CAT Fund be made the repository of malpractice experience information which
would be mandatorially reported by all insurers. In addition, the CAT Fund should
be responsible for establishing, maintaining, and approving deviations from the
malpractice rate structure recommended in Section II. The CAT Fund should also
establish a research function for the purposes of analyzing and recommending
solutions to problems that arise in the malpractice insurance market, e.g., how to
most effectively provide coverage for the end of the long malpractice tail, or
defining end appraising the efficacy of standardized medical procedures in various

health care situations, or establishing a minimum standerd in terms of melpractice
experience for mandatory license suspension, etc. Finally, it is imperative that the
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i.e., would be more likely to result in a malpractice claim. Finally, it is possible
that teaching hospitals actually do commit more malpractice, e.g., because of
inadequate supervision of residents. Whatever the source, however, remedial
action to the extent appropriate should be undertaken based on the recommenda-
tions of an hereby proposed future imfestigation of the quality of health care
expected and provided at teaching hospitals particulerly in terms of differentials
relative to non-teaching hospitals.

The regression analysis permitted estimation of "normal" malpractice experience,
i.e., average malpractice experience after adjustment for hospital size and for any.
problems based on teaching status. The difference between the actual number of
malpractice claims experienced and the number predicted by the regression
equation, i.e., "normal" experience as adjusted, represents a particular hospital's
departure from "normal" malpractice experience. The results of this analysis
suggest that if only the ten worst hospitals in Pennsylvania, in term of departure
from above defined "normal' malpractice experience, could improve their malprac-
tice experience to just "normal", CAT Fund medical malpractice losses attributable
to claims against hospita]é would be reduced by 20%. In other words, it can indeed
be inferred from the data that excessive offenders are responsible for a high
proportion of CAT Fund malpractice losses attributable to hospitals.

There are myriad reasons why a given hospital would exhibit inferior adjusted
medical malpractice experience including a simple run of "bad luck", i.e., adverse
statistical variation. However, one major consideration is related to the quality of
their medical staff, as hospitals are frequently sued in conjunction with the
administering physician. To the extent the hospital is able to limit and deny staff
privileges to unqualified and incompetent physicians, respectively, it can reduce
its malpractice exposure in this regard. The problem of physicians performing
procedures for which they are unqualifiéd can probably be mitigated to large
extent by structuring staff privileges with physicians that prove to be qualified
granted higher level privileges. The recommendations of this study prsénted in
Section III, designed to actuarially permit sound experience rating of health care
providers, will increase hospital incentives for maintaining the quality of their
medical staff by increasing the cost of providing staff privileges to unqualified or
incompetent physicians in the form of increased hospital malpractice insurance
premiums.
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" Another major contributing factor to adverse malpractice experience by hospitals
is the failure to require or enforce standardized hospital procedures under high risk
or difficult circumstances or in terms of being prepared for the development of
such circumstances, i.e., there is a need for better risk management in hospitals.
A study done at the University of Minnesota of all closed claims in obstetrics cases
(for the entire U.S.A.) for 1980 through 1982 of the St. Paul Fire and Marine
Insurance Company revealed that obstetric claims, in which indemnity was paid or
in which in excess of $1,000 was expended in defense regardless of outcome, were
frequently characterized by risk factor mismanagement that could have been
avoided by hospital diligence to ensure performance of known effective standard
procedures. Of the 220 obstetrics cases investigated by a panel of five OB/GYNs
at the University of Minnesota, the physicians judged that malpractice had
probably oceurred in about 2/3 of the cases. For example, 44 cases were deemed
by the investigating panel to have exhibited the need for fetal monitoring with the
medical facility to act appropriately in response. in only 17% of the 44 cases was
the situation correctly managed in the panel's opinion.

Improved risk management is essential to reducing medical malpraétice in all
health care settings. The recommendation is to establish a statistical research
funetion at the CAT Fund which would serve to identify health care situations in
which standardized medical care responses are, or could be, beneficial and to
evaluate health care provider performance in these regards. A centralized
statistical research function of this type would provide reliable information at the
lowest possible cost, i.e., it would require much greater aggregate expenditure of
resources for hospitals or other heaith care providers to perform the required
statistical analyses on an individual basis. The result will be maximum economic
incentive to employ and enforce the use of standardized medical procedures in
various health care delivery situations with resulting substantial improvements in
the quality of health care delivered in Pennsylvania and thus malpractice losses and
malpractice premium rate levels.

Physicians
In terms of physicians, one of the major deficiencies of the current malpractice

insurance delivery system is its inability, because of the lack of reliable
information on malpi'actice experience, to effectively evaluate insurer exposure by
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" individual insured. The current system employing class rating would be improved
to some extent by moving to medical specialty rating, but, even under specialty
rating, malpractice costs are not efficiently allocated. An analysis of multiple
malpractice offenders, i.e., physicians with more than one claim against them, by
specialty reveals that 228 physicians, or 1% of all physicians that pay CAT Fund
surcharge premiums, are responsible for over 25% of all CAT Pund loss payments
(actual and expected) on claims reported to the CAT Fund sinee its inception. In
neurosurgery, 10% of neurosurgeons by number account for 47% of CAT Fund loss
payments on behalf of neurosurgeons. The corresponding figures for orthopedic
surgeons are 4% accounting for 45%. On the other hand, multiple offenders in
internal medicine represent only .1% of all internal medicine specialists and they
account for only 4% of CAT Fund loss payments on behalf of internal medicine
specialists. In terms of frequency, multiple offenders account of 25.2% of CAT
Fund claims against all physicians. This figure compares closely with that found in
a study of Florida malpractice experience in which it was found that multiple
offenders were responsible for 24.4% of claim frequency against physicians.

Experience rating as opposed to class or even specialty rating would not only
permit reduced medical malpractice insurance premiums for quality physicians in
terms of eliminating the problem of intra-class or intra-specialty subsidization,
i.e., non or single offenders subsidizing multiple offenders of the same class, but
would also provide economic incentive to reduce malpractice incidence overall. If
physicians could expect prompt adjustment of their malpractice insurance premium
rates based on their individual malpractice experience, it is evident that strong
economic incentive could be brodght to bear on the problem of malpractice.

The other principal means, i.e. other than required experience rating, at the
disposal of regulators by which medical malpractice may be reduced is to
strengthen both licensure requirements and their enforcement. The general
intuition in ?ennsylvania is that physician disciplinary procedures are not effec-
tively or widely enforced. This intuition is apparently well founded.

"According to the Federation of State Medical Boards, the approximate
number of disciplinary actions in 1982 ranged from 0 to 7.4 per thousand
licensed physicians, with the rates between those extremes varying by more
than 20-fold. Whereas 17 states reported 3.0 or more actions per thousand,
15 reported 1.0 or less. Of the states with 10,000 or more licensed physi-
cians, Florida had the highest rate (7.4) and Pennsylvania the lowest (.5)."
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This failure to discipline negligent or incompetent physicians in Pennsylvania and
elsewhere is a direct result of physicians marked reticence to be involved in
policing their own profession. However, they must recognize that "the practice of
medicine is a privilege granted by the people acting through their elected
representatives. It is not a natural right of individuals." While few physicians
would take issue with this notion, they, as the most qualified members of the
general public, must also take an active part in determining to whom this privilege
should be granted. Indeed, they bear a responsibility as members of the general
public and an interest as physicians in ensuring that the privilege to practice
medicine is appropriately granted. '

In any event, it has not been the case that the medical profession has effectively
policied itself. The anonymous malpractice review process suggested in Section V
might encourage greater activity in this regard. Such a reviewing process would
eliminate the major hurdle in achieving effective physician self-discipline in
avoiding face-to-face confrontation between physicians, and it would also elimi-
nate any effect of the various possible relationshipé among physicians. Any
resultant increase in reports of malpractice combined with the malpractice
experience data base recommended should provide the Boerd with sufficient
verifiable information on which to base a much needed expansion of disciplinary

procedures.

An additional recommendation is for the establishment of ecriteria requiring a
mandatory suspension of license pending disciplinary review. The public safety
requires that incompetent physicians be prohibited from practicing medicine as
soon as there is reasonable evidence of incompetence. In other words, it is the
responsibility of the physician to prove that he is worthy of the privilege to
‘practice medicine, and not the responsibility of the public to prove physician
incompetence in denying that privilege. This fact is recognized by The Federation
of State Medical Boards as evidenced by the following quotation: "The Board
should be authorized to summarily suspend a license prior to a formal hearing when
it believes such action is required to protect the public health and safety."

One possible set of criteria would require a mandatory six month suspension of
license subsequent to Board verification of three medical malpractice claims
requiring compensation in excess of $200,000 in any ten-year period. The available
data suggest that such criteria would effect only .2% of all physicians but who
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account for nearly 6% of CAT Fund reported losses. Indeed, only one opthal-
mological surgeon would be effected who has accounted for more than 25% of CAT
Fund losses attributable to opthalmological surgeons. During the suspension period,
the Board should review the physician's qualifications and determine additional
disciplinary measures necessary, if any. It seems evident that three proven
incidents of severe medical malpractice in a ten-year period is reasonable evidence
of incompetence and justification for a mandatory suspension of license pending
yerification of the physicians qualifications to practice medicine safely and in the
public interest.

LEGAL SYSTEM

The two major thrusts of the negligence system relative to the occurrence of
medical malpractice are: 1) to provide compensation to vietims of medical mal-
practice; and 2) to provide ineentives to health care providers to eliminate careless
behavior. It might be argued that victim compensation could be accomplished at
lower overall cost under a no fault system of medical malpractice insurance.
Indeed, the cost of finding fault represents a very high proportion of the overall
costs of the existing maipractice system in that "for every dollar that reaches
plaintiffs as compensation, one dollar is spent on litigation..." However, such a no
fault system for medical malpractice would inevitably result in the filing of &
medical malpractice claim for every bad medical outcome whether or not negli-
gence had occurred. Medical malpractice professional liability insurance would
effectively become health and disability insurance for bad outcomes as well as
malpractice insurance, which eventuality would hopelessly blur the distinetion
between bad outcomes and malpractice and prohibit the provision of any form of
economic incentive to health care providers to reduce malpractice occurrence.
Thus, the cost of such a system, at least to health care providers, would very likely
far exceed the cost of the negligence system. Even worse from a public interest
perspective would be the complete loss of the deterrent effect of the negligence
system. Tort law, in establishing fault, performs an indispensable role in
permitting the provision of incentives to reduce medical mealpractice. This second
thrust of the negligence system is so important in medical malpractice because the
large gap in knowledge between patients and health care providers, in terms of the
appropriate relevant standard of care, inhibits patients from providing this type
ineentive to health care providers directly, i.e., "if the patient were &s knowledge-
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able as the physician about the costs, benefits, and risks of alternative treatments
and the quality of care being received, the patient could protect his own interests."

A major criticism of the tort law system is its cost both in terms of the legal costs
of claims processing and the purported high aggregate level of malpractice awards.
Presumnatly, the purported excessive costs inherent in the tort law system result in
higher melpractice insurance premiums which, in turn, result in higher overall
health care costs. However, "since 1976, the cost of malpractice insurance
(nationwide) has actually been steadily declining as a percentage of total health
care costs, until it now, at $1.5 billion in 1983, is less than one-half of one percent
of total health care costs ($355.4 billion)." Since the cost of the tort law system is
a fraction of this $1.5 billion estimate, it represents an even smaller proportion of
total health care costs. The clear implication is that the cost of malpractice
insurance is an insignificant contributor to total health care costs. In fact, it is
hard to believe that even if medical malpractice liability were completely
eliminated that there would result any reduction in the cost of health care. On the
other hand, the cost of medical malpractice injuries based solely on the presence of
malpractice has been estimated at $24 billion (nationwide). If the tort law system
provides incentives which result in the prevention of an additional 10% in
malpractice costs that would be incurred in its absence, the benefits of the tort
law system, i.e., $2.4 billion in reduced malpractice costs, would clearly outweigh
the costs of less than $1.5 billion. While the precise effect of incentives to reduce
malpractice incidence awaits further and more rigorous analysis, the 10% figure
mentioned above is clearly not excessive, and is precisely the estimate made by
Danzon in (4). In addition to the direct dollar benefits of any reduction in
malpractice incidence induced by the tort law system, substantial, but less
quantifiable, benefits also accrue as the result of prevented injuries to would be
malpractice victims in terms of eliminating pain and suffering, inconvenience, etc.
Finally, given the current poor quality of the "signal to reduce malpractice”
provided by the tort law system because of insurer inability to effectively
experience rate health care providers, it is evident that the tort law will be much
more effective in thesc regarcis in the future when experience rating is introduced
on a wide scale, at least in Pennsylvania. In fact, it is remarkable that the tort law
is as effective as it is considering the current lack of effective experience rating.

A second major criticism of the tort law system is that it induces the use of
defensive medicine by health care providers in an effort to avoid malpractice
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liébility in the event of a bad outcome. Presumably, the cost of defensive
medicine increases health care costs without commensurate benefits in the form of
higher quality health care. The notion of "defensive medicine" has severe defini-
tional problems in that different health care providers can obviously mesan very
different things in reporting what they think constitutes defensive medicine. In
one sense, the practice of defensi\;;'r;iedicine implies the use of "extra care” in
order to avoid the performance of melpractice. It is very difficult to construe
defensive medicine in this context as unnecessary or not cost justified in that very
few patients would be unwilling to pay such costs. Indeed, the existence of
defensive medicine practiced on this basis is indicative of the effectiveness of
malpractice insurance costs in providing incentive to reduce malpractice. It is also
evident that the use of "extra care" by health care providers can contribute
substantial cost savings in early detection of medical conditions, use of correct
procedures, ete. Thus, while many health care providers as well as patients may
include "extra care" in their personal definition of defensive medicine, no one
would include the use of "extra care" induced by the tort law system as a liability
of that system. '

The only way in which the practice of defensive medicine induced by the tort law
system can be viewed as a liability of that system is the extent to which proce-
dures, that serve no medical purpose, are performed to reduce the chances of a
successful malpractice law suit, i.e., those procedures that are viewed as unneces-
sary by the attending health care provider but as necessary by his peers in
establishing appropriate. standards of care. This latter dichotomy reveals the
inherent illogic in any definition of unnecessary defensive medicine induced by the
tort law system.

In any event, the costs of defensive medicine, however defined, are substantially
smaller (roughly 10% in Pennsylvania) than the costs of malpractice insurance and
thus represent an even smaller proportion bf overall health care costs. It is likely
that the combined costs of malpractice insurance and defensive medicine are less
than one-half of one percent of health care costs. It is inconceivable that any
patient would fdrego the opportunity of paying $201 for every $200 worth of health
care purchased to provide his health care providers with strong additional incentiye
through the tort law system to avoid malpractice and to perform all procedures
required by the relevant standard of care. The apparertly widespread belief that
large amounts of defensive medicine are practiced as the result of the existence of
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the tort law is a tribute to its efficiency and not & detraction. The surprising
aspect is how cost effective the tort law system really is in providing incentives to
reduce medical malpractice.

Many suggested modifications to the tort law system, e.g., caps on malpractice
awards, reductions in the statute of limitations applicable to malpractice claims,
or elimination of the collateral source rule, are merely cost shifting devices that
. partially shift the costs of medical malpractice from health care providers and
their insurers to other forms of insurance, to state programs (taxpayers), and/or to
malpractice victims themselves. They do not save money in the aggregate! In
addition, such reforms diffuse the incentives to reduce malpractice incidence by
reducing the cost impact of malpractice on health care providers and actually
_ induce increased malpractice incidence and cost in providing reduced incentives to
avoid malpractice.

The tort law system appears to have been cost effective in accomplishing its goal
of providing incentives to reduce malpractice incidence even under conditions of
poor information quality for purposes of experience rating health care providers.
Upon imblementation of the recommendations of this study, the environment in
which the tort law operates will be much more conducive to effective experience
rating and thus to "signal’ clarity in providing incentives for the reduction of
malpractice. The basis for the eurrent criticism and suggested modifications of
the tort law undoubtedly lies in the false perceptions of health care providers.as to
the roots of the developing malpractice crisis in Pennsylvania. The recent surge in
malpractice premium rates have erroneously led health providers to the conclusion
that insurers and/or attorneys are "milking" the system at their expense. Insurers
have been effective in defending themselves to some extent by erroneously citing
rising (see Section II, Primary Carriers: Frequency and Severity) frequency and
severity of claims as the basis for rising premium rates. This result has left the
tort law system as the convenient public "whipping boy". As discussed throughout
this report, however, no group of system participants can be given complete, or
even major, responsibility for the current crisis, and as discussed later in this
section, the tort law system can be improved in terms of efficiency in processing
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Contingency Fees

Plaintiff's attorney remuneration in the form of contirgency fees has been
described as "the poor man's key to the courthouse." There is no question that the
availability of contingency fee remuneration has permitted the bringing of mai-
practice claims by victims of malpractice who could not otherwise afford to bring
a claim. One basis on which contingency fees are criticized is that victorious
plaintiff's attorneys receive compensation that is disproportionate to their efforts
with the effects of greatly reducing the proportion of award proéeeds accruing to
the vietim and increasing the overall cost of health care by increasing the cost of
malpractice insurance losses.

Empirical studies of the effects of various tort reforms on medical malpractice
costs reveal that limits on plaintiffs' attorney contingency fees do not bear a
statistically significant relationship to malpractice claim severity or total costs.
The results of this research combined with the intuitive notion that juries, etc. do
not consider contingency fees in establishing malpractice award levels imply that
contingency fees do not in any way result in increased health care costs; i.e., the
costs of contingency fees are borne solely by malpractiee victims.

Further, contingency fees compensate plaintiffs' attorneys not only for legal work
performed but for accepting the risk of receiving zero compensation in the event
of an adverse claim outcome. While plaintiffs' attorney remuneration may, at
times, seem substantial on an individual claim basis, it must be remembered that
remuneration of any amount is received in only 25 percent (see Table VI-1) of
claims brought, i.e., expected remuneration per claim brought is only 25 percent of
actual average remuneration claims settled with payment. Clearly, plaintiffs’
httomey expected remuneration per claim is much less substantial on average than
indicated by consideration of a single large and victorious outcome. In addition,
this expected compensation can be highly variable. A "losing streak™ can result in
zero plaintiff's attorney income for an extended period of time.

Finally, malpractice victims are perfectly free to choose an hourly compensation
formula in lieu of contingency fees. Since the victim alone compensates his
attorney, and since he can freely choose the contingency fee format only when
appropriate, it is apparent that contingency fees add much to the legal processing
of malpractice claims and detract nothing. An additional consideration in this
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regard is that if existing contingency fee rate schedules do result in an excessive
profit for plaintiffs’ counsel, market forces can be expected to correct the
imbalance through the emergence of increased numbers of malpractice trial
lawyers willing to offer discounted contingency fees. The crucial point is that
legal restrictions on the level of contingency fees or their structure, eg., sliding
scale structures, add nothing to the system and serve only to limit the alternatives
available to malpractice victims in compensating their attorneys.

The finding of this study is that contingency fee plaintiffs' attorney compensation
formulae provide & distinct benefit to the malpractice claims processing system, as
such formulae permit greater numbers of malpractice incidents to result in claims
brought. In terms of excessive plaintiff's attorney compensation resulting from
high contingency fee rates, "what little empirical evidence is available confirms
that, averaging over cases won and lost, the effective hourly earnings of attorneys
paid on a contingent basis are similar to the hourly earnings of defense attorneys
paid by the hour." In addition, it is evident that market forees provide sufficient
regulation of such fees and their structure over the long'term.

*Bad" Claims

Another basis on which the existing legal system is criticized is that it purportedly
induces, or at least permits, the bringing of poor, or even fraudulent, malpractice
claims by opportunistic plaintiffs' attorneys with the result of increased mal-
practice costs. In other words, the tort law system provides a forum in which
plaintif{s' attorneys are able to exploit health care providers and malpractice
insurers by bringing, and receiving settlement for, nbad" malpractice claims.

Since most malpractice claims are brought by malpractice vietims through their
counsel, it seems appropriate to analyze any incentives inherent in the tort law
compensation system to bring "bad" claims. Clearly, dhowurly compensation of
plaintiffs' attorneys limits claims brought to only those large and meritorious
claims that aré brought by the relatively affluent malpractice victims who can
afford to pay hourly rates for legal services. Attorneys may have an incentive
under this regime to file "bad" malpractice claims, but victims have no such
economic incentive. The smell probability of receiving even a large settlement
would be more than offset by the substantial legal fees entailed in bringing such a
claim in all cases short of explicit fraud.
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On a contingency fee basis, incentives for both the victim and his attorney revefse. '
Malpractice victims would have an incentive to bring marginal, or even false,
claims as they risk nothing in return for the probability of receiving some form of
settlement. Plaintiffs’ attorneys, on the other hand, in the absence of explicit
fraud, have no economic incentive to bring false claims in that their expected
compensation would be zero, and would have an incentive to bring poor claims only
to the extent that their expected remuneration exceeds the cost of their time and
effort expended in bringing the claim. Highly active malpractice plaintiffs'
attorneys are, in fact, inclined to accept only highly meritorious claims, as their
limited time is best spent on such claims. Indeed, contingehcy fee remuneration
provides what might be deemed ideal economic incentives in the selection of
malpractice incidents on which to bring malpractice claims in terms of screening
marginal claims out of the system. Presumably, if a licensed attorney feels that
the claim has enough merit to warrant the required expenditure of his time and
effort, the claim is worthy of being processed by the tort law system. In‘fact,
from an analyst's perspective, both hourly and contingency fee compensation
schemes can be criticized for their roles in economically screening claims from the
legal process in terms of inhibiting the bringing of claims that are not felt to
potentially offer adequate plaintiff's attorney compensation.

As discussed above, plaihtiffs' attorney compensation schemes provide no economic
incentives that induce the bringing of "bad” malpractice claims. First, the charac-
terization "bad" is often a self-serving and irrelevant description of some claims by
the health care provider community. It is the role of the courts, not health care
providers or attorneys, to decide which malpractice ‘claims are "bad." Second,
plaintiffs' attorney compensation schemes actually discourage the bringing of mel-
practice claims in refusing to bring claims that are economically unjustified in
terms of providing adequate legal compensation.

' On the other hand,‘evide’n'ce does exist that, 1) a lai'ge percentagé of claims are
settled without payment, 2) claims settled without payment represent a major loss.
adjustment expense item, i.e., roughly 40% of loss adjustment expenses (see
discussion of Table VD, and 3) some attorneys seem to exhibit a propensity to bring
claims that result in zero payment.

Based on the evidence provided in this report, it is evident that alternatives to
existing claim processing procedures aimed at providing incentives for plaintiffs
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attorneys to more carefully evaluate claims brought and at providing mechanisms
for earlier resolution of claims for which early resolution is either appropriate or
beneficial, would result in substantial savings in malpractice costs. These savings
could comprise up to 15% of malpractice premiums as well as greatly improved
timeliness of claim settlement outcomes.

Experts in the legal field have long believed that an appropriate claim screening
and conciliation procedure could achieve efficiencies in Ehe above regards. As part
of this study, various such procedures in use, or under discussion, in & number of
different states were examined. The recommended screening and conciliation
procedure is based on the system put forth in the "Report of the Medical
Malpractice Insurance Advisory Council” to Florida Insurance Commissioner with
modifications and "improvements" &s deemed appropriate. Interestingly, the group
which produced the above report comprised health care providers, insurers, and
both defense and plaintiffs' attorneys. The major provisions of this procedure
include:

1.  Within ninety days. of receipt of notice of a maipractice claim the

defendant must respond in one of the following ways:

a. reject the claim.

b. make an offer of settlement.

c. make an offer of judgment.

d. make an offer to admit liability and submit damages to arbitra-
tion. .

e. make an offer to submit both the issues of liability and damages
to binding arbitration, which offer may be rejected by the
claimant.

2. Enhanced availability of relevant information to both plaintiff and
defendant.

3.  After receipt, of notice of claim, the defendant may request in writing,
a written expert opinion which indicates by reference to the available
data that there is probable cause to believe that malpractice has been
committed. The plaintiff shall have thirty (30) days to comply or suffer
dismissal with prejudice with limited exceptions as noted.
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4.

5.

6.

In eases involving multiple defendants, individualidefendants may settle
with plaintiff separately and relieve themselves of any additional
obligations.

Claims entailing damages of $100,000 or less will be arbitrated in

~ accordance with Pennsylvania existing arbitration procedures. How-

ever, all perties retain an absolute right of appeal which requires the
posting of a $2,500 bond, all or part of which may be ultimately forfeit,
or application to proceed in forma peuperis by the appealing party.

A mandatory conciliation conference must be held at least thirty days

before trial is scheduled to commence at or before which expert reports

will be exchanged. At this conference each side will file a memo-

randum with the court which: ‘

a. outlines the evidence each side intends to present.

b. identifies all witnesses and exhibits.

e. specifies plaintiff's demands in settlement as well as defendant's
offer, if any.

Plaintiff's costs incurred from the conference forward, exclusive of

attorney's fees, are chargeable against the defense up to amount not in
excess of $5,000 per defendant if the resultant verdict exceeds the settle-
ment offer made by the defense at the conference. Similarly, such defense
costs are chargeable against the plaintiff up to $5,000 if the resultant verdict
is less than any settlement offer by the defense at the conference..

Other Legal Considerations

Other recommended modifications of the legal system as it applies to medical
malpractice that are discussed fuily in the main body of the report include:

1.

2.

A éubstantial softening of the doctrine of informed consent as it
currently stands against health care providers.

The enactment of a statute of repose for melpractice claims which
becomes effective ten years from the date of the malpractice occur-
rence but not before the vietim has reached twenty years of age or in
cases involving fraudulent concealment of malpractice.
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3. ‘The elimination of punitive damages except in cases of intentional
malpractice.

4. ‘The provision of a naooperation clause” in malpractice insurance
policies which could require health care cooperation with his insurer in
terms of assessing malpractice culpability. '

5. The elimination of any exclusive authority of the insured to veto &
proposed settlement.

6. Setting the post-judgment interest rate to that charged for pre-
judgment interest, or 10%.

CONCLUDING COMMENTS

The preceding executive summary highlights the more thorough contents of the
main report. The implementation of the procedures and systems recommended in
this report should result in the stabilizing of the malpractice insurance market in
Pennsylvania. This result alone would eliminate much of the current crisis &s
stable malpractice premium rates would provide both health care providers and
insurers with substantial benefits in terms of reduced uncertainty. Under such
conditions health care providers could accurately anticipate and plan for malprac-
tice insurance coverage expenditures, and adjust the prices of their own services
accordingly. Insurers would be relieved from market destabilizing competitive
prssdres and be in a substantially stronger position in terms of premium rate
adequacy. Most importantly, malpractice vietims would retain their full rights
under the law to be compensated for their unfortunate circumstances.

However, more than market stability can be expected. ?.sulting improved
experience rating will provide much improved incentives to avoid malpractice. If
Danzon's estimate that health care costs based solely on the pressure of malprac-
tice would be 10% higher without current tort law induced incentives to avoid
malpractice, can be extrapolated to actual malpractice losses, it seems reasonable
that such incentives as improved by sound experience rating can provide twice this
benefit, i.e., é 10% reduction in malpractice losses from current losses. In this
case, malpractice premiums would be reducible by roughly 10% as well. In
addition, improved experience rating would greatly increase the efficiency of
malpractice cost allocation. Most health care providers, i.e., those with good
malpractice experience, would pay reduced premiums as a result. Based on CAT
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Fund experience with multiple excessive offenders, i.e., 25% of CAT Fund total
reported losses attributable to physicians are accounted for by multiple offenders
and 20% of CAT Fund such losses attributable to hospitals are accounted for by the
ten hospitals with the worst claims experience as adjusted for size and teaching
status, an averagé premium reduction of 20% does not seem unreasonable with
some health eare providers receiving a greater such discount and others a smaller
one. Of course, health care providers with bad malpractice experience would pey
higher premiums. Also, if improvements in the processing of claims resulting from
recommended improvements in this regard, could eliminate roughly half of the loss
adjustment expenses attributable to claims that are settled without payment, an
additional premium savings of roughly 15% could be expected. Finally, the
elimination of problems based on the joint CAT Fund/primary carrier(s) relation-
ship in handling claims, improved risk management, etc. may be expet_:ted to result
in further premium savings.

If malpractice insurance premium rates are currently at or near appropriate levels,
then, hesalth care providers with good malpractice experience might expect to
eventually receive premium reductions on the order of 40% from those now in
effect, i.e., in the absence of health care cost inflation future premium rates might
be expected to be 40% lower than current rates based on recommended improve-
_ ments to the malpractice insurance delivery system. '

It must be pointed out that this 40% reduction figure is only an "enlightened
estimate” in anticipation of the more sound actuarial analysis that will ultimately
be done, but if the assumption that current rates are adequate is valid, substantial
reduction in "real" premium rates can be expected.
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MEMORANDUM

TO: The Select Committee on Medical Malpractice

FROM: Alfred E. Hofflander and Blaine F. N% QC

DATE: June 12, 1985

SUBJECT: Malpractice Study

Subsequent to our final report on "Medical Malpractice in ?énnsylvania", we have
had the opportunity to discuss our findings and results with several involved parties
including Ronald T. Kuehn, FCAS, MAAA, CPCU, ARM, consulting actuary, and
Lawrence E. Smarr, Vice President - Data Processing and Research, both of the
Pennsylvania Medical Society Liability Insurance Company; Allan Kaufman, FCAS,
consulting actuary of the Pennsylvania Medical Society; and, The Medical
Malpractice Task Force of the Pennsylvania Medical Society.

Pursuant to our discussions with these parties and others, we felt that it would be
-~

appropriate to prepare an Addendum to the report for the purpose of clearing-up

any misunderstandings, misinterpretations, or errors of fact or omission in the final

report.

Please find this Addendum enclosed.

cc:  Senator Robert C. Jubelirer -

Enclosure



ADDENDUM

Subsequent to our final report on "Medical Malpractice in Pennsylvania," we have
had the opportunity to discuss our findings with various involved parties. The
purpose of this addendum is to clear up any misunderstandings, misinterpretations
or errors of fact or omission in the final report, as well as to comment on any
resultant effect on our conclusions and recommendations for the medical malprac-
tice insurance delivery system in Pennsylvania.

Our contention that there has been no verifiable upward trend in "real" malpractice
incurred losses has been interpreted by a few observers as. xmplymg no growth in
incurred losses. On the contrary, no growth 1n "real" losses, as they are defined in
the report, is entirely equivalent to nominal growth in losses at the same rate as
the Medical Care Index (MCD, i.e., 10-11% per year since 1978. Similarly, our
intuition that premium rates may now be at roughly appropriate levels in an
actuarial sense has been interpreted as implying that we do not expect any further
increases in malpractice premium rates. Again, on the contrary, we expect that
premium rates will continue to grow at roughly the rate of the MCL

We feel that growth in losses, and thus premium;, at the MCl is g_ntirely normal and
as should be expected. The MCI was chosen as a readily accessible and highly
appropriate surrogate for actual "claim cost inflation." If the exact same set of
malpractice events occurred in two subsequent years, the cost of settling those
claims would be higher in the second year by the amount of elaim cost ihflation,
regardless of the medical malpractice insurance delivery system in place, the level
of health care provider income, or the extent of any crisis in medical malpractice.
Premiums must grow to cover these increased costs. During the early stages of the
study, we attempted to construct a "claim cost inflation" index for Pennsylvania
_ but were unable to gather the required data. As a result, we settled on the MCI as
the most appropriate of the readily available indices of inflation.

If health care provider income does not keep pace with "claim eost inflation,” then
health care providers will definitely find themselves in a cost squeeze, i.e., their



malpractice premiums will rise faster than their income. While such a problem lies
outside our pervue in studying the malpractice insurance delivery system, we fully
recognize the possible existence of such a problem and hope that further analysis
from a "social equity" perspective will yvield an acceptable solution. In any event,
to the extent that our recommendations are adopted and premiums are reduced in
"real” terms, this cost squeeze will be ameliorated to some extent.

During our conversations with PMSLIC's consulting actuary, it came to our
attention that, for whatever reasons or based on whatever misunderstandings, our
data from PMSLIC was not in the form in which we had thought, with the result
that our analyses based on Tables II-9 and II-10 had to be reconsidered. It should be
noted that we were concerned with the apparent decline in frequency and losses
illustrated in these two tables, and limited our conclusion by stating only that
n, .. there has been no verifiable upward trend in real (dxseounted at the MCI)
malpractice losses or malpractice frequency of occurrence ..." We have since
been provided with PMSLIC's estimates that incurred losses are rising at 13.1% per
year, that frequency is rising at 5.5% per year, and that severity is rising at 7.2%
per year. Correcting the loss and severity trend estimates for claim cost inflation
yields a real loss trend of 2% to 3% per year and a real severity trend of negative
3% to 4% per. year. In the first place, these trend estimates are entirely
compatible with the analysis presented in the report in that the central thesis of
the report in this regard is that the huge rate increases experienced by Pennsyl-
vania health care providers during 1983 and 1984 cannot belustified based on
incurred loss trends. Secondly, they are not statistically incompatible with the
zero frequency trend and zero real loss and severity trends hypothesized in the
analysis of the report, i.e., the 95% confidence intervals around PMSLIC's sample
estimates include the zero trend in all three cases. As a digression, it should be
noted that an insurer, for planning purposes and for setting premium rates, would
justifiably tend to use the actual sample trend estimate, or an even higher value
out of "conservatism," while an analyst, in attempting to verify the actual
existence of the trend would be more concerned with whether or not the sampl2
estimate is statistically different from zero, i.e., with whether or not the 95%
confidence interval includes the zero trend.

In terms of our recommendations for the CAT Fund, several concerns were
expressed, but the two major concerns had to do with the feasibility of phasing the



CAT Fund out as an usurer given current condxtxons in the reinsurance market, and
the financial burden that would be imposed on health care prowders in paying off
the CAT Fund's existing unfunded liability. As mentioned in the report, the CAT
Fund will undoubtedly have to be phased out as an insurer on a graduated basis over
time. The real’.questxon is not whether it can be phased out but _precisely how this
should occur and in what time frame. In any event, any time frame is superior to

—~———— -

'havmg health care _providers remain in the insurance busmess.- It is important to
note that whether or not the CAT Fund is phased out of the insurance business will
have no impact on the existing unfunded liability of the CAT Fund.

This existing unfunded liability, however, is a serious problem. Health care
providers have not held their early premium savings in reserve in anticipation of
future claims payouts and, since many physicians have retired or left the state, a
retroactive premium assessment could not even reach all those who benefitted in
the late 1970's and early 1980's. In any event, finding an eqmtable solution to the
unfunded liability is an extremely important issue. This present dilemma rein-
forces the need to find appropriate solutions to current medical malpractice
problems so that future such dilemmas are not created by present actions. '

It was pointed out that a quotation presented in the report comparing medical
malpractice premiums with total health care costs underestimated total premiums
by excluding premiums paid to JUAs, CAT Funds, and reinsurers. We concur with
this insight and would alter the quotation to say that total medical malpractice
premiums amount to less that one percent of total health care costs rather than
n .. less than one-half of one percent ..." This change has no substantive bearing
on the conclusions and recommendations of the report.

A consistent theme voiced by various parties throughout the course of the study
was that there'may be valid "social," as opposed to pure economic, considerations
in setting premium rates. While we did not address any such "social" considerations-
in our report, our position should not be construed as antagonistic to any mutually
agreeable social solutions.

Finally, it seems important to carefully list the benefits that will accrue to health
care providers as the result of the implementation of the recommendations made in
the report. ’



1)

2

3)

4)

5)

Premium rate stability, i.e., premium rates will rise much more
predictably at the claim cost inflation rate. The major element of the
crisis is not rate levels per se but the rapid and unpredictable way in
which they have been rising and are expected to continue to rise.
(Stability should not be construed as implying éonstant rates over time.)

Experience premium rating will substantially increase the cost allo-
cation efficiency of malpractice losses with the vast majority of health

-care providers paying lower "real" malpractice premiums.

Recommended legal changes will save premium dollars by reducing the
costs of legally processing malpractice claims.

a) Requiring an expert report within 30 days of request by the
defense will effectively reéixire plaintiff i'c.:' have an expert when
the claim is filed. This result will reduce the number of claims
which amount to little more that legal harassment.

b) Recommended streamlined claims processing procedures and
penalties depending on the relationship of any settlement offer to
the ultimate verdict will speed up the claims process and provide
incentives for earlier settlement of many claims.

e) Arbitration for smaller claims (less than $100:500) will facilitate
' their earlier resolution.

Improved physician discipline will save premium dollars by reducing
malpractice.

a) Mandatory license suspension criteria.

b)  Enhanced information availability which will permit earlier and
more effective disciplinary action.

Improved risk management will also save premium dollars by reducing
malpractice.



a) Compliance with approved standardized medical procedures.

b) Incentives to independently improve risk management provided by
experience rating.

6) ~ Recommended changes in the CAT Fund will stabilize premiums, save
premium dollars, and more efficiently allocate claims costs over health
care providers.

a) Health care providers will be removed from the insurance busi-
ness, i.e., their personal incomes will no longer be subject to the
variability of actual malpractice loss payments as they are under
the "pay as you go" funding mechanism.

b) The inefficiencies of joint CAT Fund/primary carrier handling of
claims will be eliminated. ’

'e) Insurance operations, e.g., claims adjustment, will be more effici-
ently handled by an insurance company than they have been by the
CAT Fund.

d) Appropriate premium rating for excess coverage will greatly
improve cost allocation efficiency over the-current constant
surcharge rating procedure.

We feel that the recommendations provided in the report, if implemented, will
bring substantial relief to health care providers and the medical malpractice”
insurance delivery system in Pennsylvania, by solving the current major problems
with the system. On the other hand, we by no means wish to imply that we
consider the system to be "perfect" in areas in which we  made no specific
comment. Indeed, like the ongoing attempt to solve the current malpractice
- insurance "affordability" crisis, we consider the report to be a "living" effort, i.e.,
one that will be discussed, added to, improved, refined, ete. and ultimately
implemented through the joint efforts of all involved parties.

Alfred E. Hofflander, Ph.D.
Blpine F. Nye, Ph.D.
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TO: Chairman Joe Knopp and Members of the Special
Committee on Medical Malpractice

FROM: Don Strole, General Counsel

RE: Recommendations to Improve Board's Ability to Deal With
Malpractice

-

DATE: July 8, 1985

‘1. Authority should be given to the Board to adopt rules and regulations br
perhaps just guidelines establishing minimum standards. of medical practice in

* any particular area. Spec§a1.Committee should be established cbnsisting of -
members of plaintiff's bar, defendant's bar, expert witnesses who testify in
medical malpractice cases, specialists (including family or general practice)
from KU Medical Center, Kansas City Osteopathic College and other areas of the
State. Special exemption should be made to rule and regulation statutes to
allow any particu]af standard to be changed with simply notice in Kansas
Register and holding of public hearing. Standards should be standard to be used
in medical malpractice cases or at least should be admissible in such cases.

Georgia, Arizona and Maryland have attempted to adopt such standards.

2. Legislation requiring licensees to report to appropriate person in hospital
regarding any staff members (doctors, nurses, other support staff) who fall below
minimum standard of care required of such person. Failure of such reporting
should result in the Board being able to»fnstitute immediate suspension of |

license. In Olsen v. Younglove, one particular doctor testified for 10 pages

in the trial transcript that nurses fell below minimum standards of care in
W 7290
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5. Legislation should be passed to make.disciplinary actions of the Board
inadmissible.in.medica1 malpractice suits involving the same doctor. This may make
it easier for certain persons to report to us, and also would make it ]ess 1ikely
that attorneys representing the doctor in malpractice suits would be representing
doctors before the Board attempting to prevent the Board from taking action during
the pending of the malpractice suit.

6. Specific requirements should be placed upon Insurance Department to inform

the Board whenever the Department possesses information that a particular licensee

of the Board may be incompgtent. We do not necessarily need the specific information
in their files, we simply need to know that we should begin an investigation of a

certain doctor.

7.. Legislation should be passed which specifically allows the Board upon probable
cause to require a licensee to take an examination on competency which is approved
by the Board. If licensee fails the examination, the Board should be given
authority to order the iicensee to attend a course or courses in whatever areas
the.licenseé is deficient -or to take whatever other disciplinary action is approp-

riate.

8. Legislation should be passed which requires hospitals to submit to the Board
peer review records on particular doctors when the hospital makes reports pursuant

to K.S.A. 65-28,121.

9. A special committee should be established to review peer review records sub-

mitted to the Board and any other peer review records the committee may choose



$TY, 6R]

.l l:_\ state
n_\.‘\ L‘ni-
v, 53}

iusur-
ir¢ pro-
“ices in
- infor.
crmina.
policies
suriance
Hon re-
oviders
Drofes-
In the
1 duly
s slite
Lility is
e, sub-
al g
he pol-
Heot by
<o Cone
e s a
unless
nsurer.
nimuam
teri of
iy the
ot teerin

[RUYTN
crum
!:y the
levtive
tiy the
ot will
S0 4
vr and
ne the
1 e l)e
‘iu-;lllh
. the

eep-

werage
Al IN-
notice
n- fur-

f hasie
Al ex-
asurer
thaing-
‘4 l’he

s uidisdbudie

PONag—

v b

HeaLtn Care Proviver INsvrancE

40-3403

pmumissioner, the state agency which li-
censes, registers or certifies the named in-
wred and the named insured. Such notice
shall be provided no less than 30 days prior
1 the effective date of any termination ini-
pited by the insurer or within 10 days after
the date coverage is terminated at the re-
quest of the named insured and shall in-
Jude the name and address of the health
are provider or providers for whom basic
wyerage is terminated and the date basic
eoverage will cease to be in effect. No basic
cverage shall be terminated by cancella-
tion or failure to renew by the insurer un-
less such insurer provides a notice of termi-
nation as required by this subsection.

(3)  Any professional liability insurance
policy issued, delivered or in effect in this
state on and after the effective date of this
act shall contain or be endorsed to provide
Jasic coverage s required by subsection (a)
Jof this section, Notwithstanding any omit-
ted ur inconsistent language, any contract of
professional  liability insurance shall be
construed to obligrate the insurer to meet all
the mandatury requirements and obliga-
ions of this act. The liability of an insurer

for claims made prior to July 1, 1984, shall -

mot exceed those limits of insurance pro-
vided by such policy prior to July 1, 1984.

(h) Unless a nonresident health care
provider is a self-insurer, such provider
Jadl not render professional service as a
health care provider in this state unless
such provider maintains coverage in effect
apreseribed by subsection (a) of this sec-
tion, except such coverage may be provided
by a nonadmitted insurer who has filed the
formi required in paragraph (1) of subsection
) of this section. :

il) Every insurance company autho-
rized to transact business in this state, that is
anthorized to issue professional liability in-
surance in any jurisdiction, shall file with
the conunissioner, as a condition of its con-
unued transaction of business: within this
state,..a form; prescribed:by.;:the commis-
svoner decluring that' its’ professional liabil-
ity insurance policies,- wherever issued,
hall be - deemed. to: provide “at least the
imsurance reguired: by this subsection when
the insured is rendering professional ser-
vices as a ncaresident health care provider
in this state. Any nonadmitted insurer may
fle such a forn ]

{2)  Every nonresident health care pro-
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vider who is required to maintain hasic
coverage pursuant to this subsection shall

pay the surcharge levied by the commis-

sioner pursuant to subsection (a) of K.S.A.
40-3404 and amendments thereto directly to
the commissioner and shall furnish to the
commissioner the information required in
paragraph (1) of subsection (a) of this sec-
tion.

(c) Every health care provider that is a
self-insurer shall pay the surcharge levied
by the commissioner pursuant to subsection
(a) of K.S.A. 40-3404 and amendments
thereto directly to the commissioner and
shall furnish to the commissioner the infor-
mation required in paragraph (1) of subsec-
tion (a) of this section.

History: L. 1976, ch. 231, § 2; L. 1984,
ch. 238, §2; July 1.

~ CASE ANNOTATIONS

2. Cited in upholding shortening of statute of lini-

tations in actions against health care pruviders. Ste-

phens v, Snyder Clinic Ass'n, 230 K. 115, 118,631 P.2d
2232 (1981).

3. "Occurrence”™ form policy construed as “claims -

made™ policy to conform to statute, limits not changed.
to statutory mininmum; award of attormey fees. Missouri
Medical Ins. Co. v. Wong, 234 K. 811, 817, 821, 676
P.2d 113 (1984). -- ©

40-3403. Health care stabilization
fund; establishment; administration; liabil-
ity of fund; payments from fund; qualifica-
tion of health care provider for coverage
under fund. (a) For the purpose of paying
damages for personal injury or death arising
out of the rendering of or the failure to
render professional services by a health
care provider, self-insurer or inactive health
care provider subsequent to the time that
such Eea]th care provider or self-insurer has
qualified for coverage under the provisions

‘of this act, there is hereby established the

health care stabilization fund. The fund
shall be held in trust in a segregated fund in
the state treasury. The commissioner shall
administer the fund or contract for the ad-
ministration of the fund with an insurance
company authorized to do business in this
state.

(b) (1) There is hereby created a board
of governors. The board of governors shall
provide:

(A) Technical assistance with respect to
administration of the fund;

(B) such expertise as the commissioner
may reasonably request with respect to
evaluation of claims or potential claims;
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Heartit CARE PROVIDER INSURANCE

40-3404

pually on the same date of the year the first
installment was paid, until the claini has

40.3404. Levy of annual premium sur-

" charge; amount; collection by insurer; pen-

e not ! been paid in full. Any attorney’s fees pay-  alty for failure of insurer to comply; setting ;f:f?.,'

- agiinst sble from such installment shall be simi- amount of premium surcharge. (a) Except _..:;;3

or NU;P larly prorated. ) for any _hculth care provider whose partici- =2
aiteiddes of () {n no event sh.all the fund be liuble pation in the funq has been terminated 2
an a jadg to pay in excess of $3,000,000 pursuant to  pursuant to subsection (g) of K.S.A. 40-3403 g
Tt Triec any one judgment or se_t‘tlculent againstany and amendments thereto, the commissioner s
o injury one health - care .pfovxdcr relating to any shall levy an annual premium surcharge on 22
W jndge injury or death arising out of the rendering each health care provider who has obtained *:;-

wresident
‘s injury
!c'!‘illg or
~ervices
“the fund

of or the failure to render professional ser-
vices from and after July 1, 1984, subject to
an aggregate limitation for all judgments or
settlements arising from all claims made in
any one fiscal year in the amount of
$6,000,000 for each provider.

basic coverage and upon each self-insurer
for each fiscal year. Such premium sur-
charge shall be an amount equal to a. per-
centage of the annual premium paid by the
health care provider for the basic coverage
required to be maintained as a condition to

. :\\mr’e;s- i () A health care provider shall be coverage by the fund by subsection (a) of
- Ir; ) who deemed to have qualified for coverage K.S.A. 40-3402 and amendments thereto.
’-':h-r::";},:; under the fund: (1) On and after the effec- The annual premium surcharge upon each

v anless

tesident
dosnsurer
wsonathle

tive date of this act if basic coverage is then
in effect; (2) subsequent to the effective
date of this act, at such time as basic cover-
age becomer effective; or (3) upon qualify-

self-insurer shall be an amount equal to a
percentage of the amount such self-insurer

would pay for basic coverage as calculated. .
in accordance with rating procedures ap-: - "i7

ing as a self-insurer pursuant to K.S.A. 40-
#14 and amendments thereto.

() Notwithstanding the provisions of
LS.A. 40-3402 and amendments thereto, if
the bourd of governors determines that an
individual health care provider presents a

proved by the commissioner pursuant to.s <
K.S.A. 40-3413 and amendments thereto..=

(b) In the case of a resident health care:
provider who'is not a self-insurer, the pre-:
mium surcharge shall be collected in addi-
tion to the annual premium for the basic:

e v feeg
I agsinst
{iaf Teein-
st inters
S eomimise
aibject to

53744,
1elo’ but
israns of
wereto; (7)
BIgH €Xx-
© the act,
sbgect to
S T337T44,

material risk of significant future liability to
the fund, the board of governors is autho-
rized by a vote of a majority of the members
thereol, after notice and an opportunity for
hearing, to terminate the liability of the
fund for all claims against the health care
provider for damages for death or personal
injury arising out of the rendering of or the

coverage by the insurer and shall notbeZ:
subject to the provisions of K.S.A. 40-252, -
40-1113 and 40-2801 et seq., and amend-

. ments to these sections. The amount of the

premium surchar%e shall be shown sepa-
rately on the icy or an endorsement
thereto and shall be specifically identified
as such. Such premium surcharge shall be

v | Bl o s el e er 8004 ST BT L
. . the dule ation. 1he d * " missioner within 30 s after the annu
’ .;' '_'\' (:'('; mtion shall be 30 days after the date of the 4

" (”, rea-
mcurred
the board

Jetermination by the board of governors.
The board of governors, upon termination of

the liability of the fund under this subsec- .

gremium for the basic coverage is received
y the insurer, but in the event basic cover-
age is in effect at the time this act becomes

_effective, such surcharge shall be based

e : tion (), shall notify the licensing or other upon the unearned premium untl policy o
v oolthe disciplinary board having jurisdiction over e:lt);imtiori and annually thereafter. Vl\)/(i)thin b=
hind i | the health care provider, involved of the 15 days immediately following the effective =
2.(3) or nameof. theh?l}%- rayider and the a1 of this act, the commissioner shall se?d 22
chall b s Btk A to each insurer information necessary for =
s llm:: L“;g'm‘f“h-‘.’j;- 3 3; L. 1980, hejr compliance with this subsection. The =
~ install- '1983*5;‘5!"*{1’6955 1; L. 11984’ certificate of authority of any insurer who =
Cri ol the bt L 490%,.C 178 8 1; July L giis o comply with the provisions of this £
*interes { - > “TCASEANNOTATIONS . . cubsection shall be suspended pursuant to i
crest 1. Cited in upholding Shorteninguf statute of limi- K.S.A_ 40-222 and amendments thereto until foos

wer {iscal gtivns in actions against health care’ providers. Ste- i hall th al . Sy
«l within } phensv. Shyder Clinic Ass'n, 230 K. 115, 118,631 P.2d such insurer s pay ul€ annu prem:u.m '
able and i 23 (1981). : . surcharge due and payable to the commis- o
paid an- ‘
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63-1909

PUBLIC HEALTH

65-490_9.
Law Review and Bar Journal References:

“Medical Malprattice—The Kansas Law,” Wayne T.
Stratton, J.D., 81 J.K.ALS. 505, 508 (1980).

63-4914. Public policy relating to pro-
vision of health care. It is the declared pub-
lic policy of the state of Kansas that the
provision of health care is essential to the
well-being of its citizens as is the achieve-
ment of an acceptable quality of health care.
Such goals may be achieved by requiring a
system which combines a reasonable means
to monitor the quality of health care with
the provisjon of a reasonable means to
compensate patients for the risks related to
receiving health care rendered by health
care providers licensed by the state of Kan-
Sits.

History: L. 1984, ch. 238, § I; July 1.

65-1913. Peerreview; health care pro-
viders, services and costs; definitions; au-
thority of peer review committee: records
privileged; exceptions. (a) As used in this
section, “headth care provider™ has the same
meaning as the definition of that term in
K.S.AL 40-3401 and amendments thereto.

th)  As used in this section, “pecer review
conmiittee” means a committee of, or ap-
pointed by: (1) A state or local association of
health care providers: (2) the board of gov-
crnors created under K.S.A. 1984 Supp. 40-
3403: (3) an organization of health care pro-
viders formed pursuant to state or federal
Law and anthorized to evaluate medical and
health care services; (4) a review committee
opuerating pursuant to K.S.A. 1984 Supp. 65-
2840bh to 65-2840d, inclusive: or (5) an or-
ganized medical staff of a licensed medical
care facility as defined by K.S.A. 65-425 and
amendments thereto, or by a health care
provider as defined in K.S.A. 40-3401 and
amendments thereto, which committee
provides peer review pursuant to written
bylaws that have been approved by the
v erning board of such medical care facil-
ity or health care provider as defined in
K.5.A. 10-3401 and imendments thereto, if
the committee so formed by organizations
desceribed in parts (1), (2), (3), (@) or (5) of
this subsection (b) is authorized to perform
any ol the following functions:

(A)  Evaluate and improve the quality of
healdth care services rendered by health care
providers; ’

tB) dctenmine that health services ren-

dered were professionally indicated or were
performed in compliance with the applica-
ble standard of care:

(C) determine that the cost of health
care rendered was considered reasonable
by the providers of professional healtl ~er-
vices in this aren;

(D) evaluate the qualifications, conipe-
tence and performance of the providers of
health care or to act upon matters relating to
the discipline of any individual provider of
health care;

(E) reduce morbidity or mortality:

(F) establish and enforce guidelines de-
signed to keep within reasonable bounds
the cost of health care;

(G)  conduct of rescarch:

(H) determine if a hospital’s facilities
are being properly utilized;

(I) supervise, discipline, admit. deter-
mine privileges or control’ members of a
hospital’s medical staff:

(J) review the professional qualifica-
tions or activities of health care providers:

(K) cvaluate the guantity, quality and
timeliness of health carc services rendered
to patients in the facility;

(L) evaluate, review or improve
methods, procedures or treatments being
utilized by the medical care facility or by
health care providers in a facility rendering
health care. ‘

(¢) Exceptas provided by K.S.A. 60437
and amendments thereto and by subsee-
tions (d) and (e) of this section, the reports.
statements, memoranda, proceedings, find-
ings and records of peer review committecs
shall be privileged and shall not be subject
to discovery, subpoena or other means of
legal compulsion for their relcase to any
person or entity or he admissible in cvi-
dence in any judicial or administrative pro-
ceeding. This privilege may be claimed by
the legal entity creating the peer review
committee, or by the ~ommissioner of in-
surance for any records or procecdings of
the board of governors.

(d) Subsection (¢) of this section shall
not apply to procceedings in which a health
-are provider contests the revocation, de-
nial, restriction or termination of staff privi-
leges or the license, registration, certifica-
tion ar other authorization to practice of the
health care provider.

(e) Nothing in this section shall limit the
authority, which may otherwise be pro-
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Identifying violators and establishing proof of
are only sorhe of the problems inh

-
-

By Charlotie L. Rosenberg ..

84 iy
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ig e had one doctor
w with a lony record
ol appearances be-

I‘IH'(‘ s \\'h“n\ we ('llll]d never man-
ane to nail down,” suyvs internist

David Ben-Aszher, o member ol

Arizona’s board of medical exam-
wers. "What finadly enabled us to
suspend  his surgical privileges
throughout the state was an ap-
pendectomy audit—but we had to
ket compliaint about an improp-
er appendectomy belore we could
send inour investigator. He found
that 70 pereent of the physician’s
last 50-0dd appendectomies in-
valved normal appendixes.

“Following our action,” Ben-
Asher continues, “his own hospi-
tal suspended him completely and
turned over to us records of a
group of his emergency-room cas-
es. Qur review of them, togeth-
er with the appendectomy audit
and his long track record with the
board, led to the total revoeation
of his license.”

A disciplinary  success  story?
Not altogether. The physician
slapped a $17 million lawsuit on
the board of examiners and filed
separate actions against individ-
ual board members. “He's suing

Cbuard aetivities

nisconduct

ibiting regulatory bowrds.

e for $500 000 savs Ben-Asher.
Though  Arizona's  statute pro-
vides immumiy (rom habulity for
and, i faet,
the state i= paving all legal coata
for the board memb: ra the Liw
doesn’t give them Hnmumty from
the suit process. Thes I <ol hive
W respond to the charges,

That's an exiunple of <ome of
the factors abstriet Y Progress in
iluclm‘-pulicing~ a eld where all
50 states haive had o diffieult time
in bringing errant physicians to
justice. According 1o tlee Feder-
ation of State Medienl Bourds,
Florida meted out punishment 1o
167 physicians in 1Us2, mitking
It tops in the nativyg in disciplin-
aryactions. Yet the penahized phy.
sicians represent only 1 pereent
of the 17.000 physiciana pro-
viding patient care there—and
if you count all the state's li-
censed physicians, the percentage
is even less, .

California’s Board of Med;eal
Quality Assurance BMQAY tonk
sanctions against 147 physicians
in 1982. That's less than Florida's
tally, and with almost three times
as many M.D. practitioners in the
state, California’s rutio is only a




Lawmakers had high hopes that
requiring insurers to report mal-
practice settlements would turn
up a lot of incompetent physi-
cians, but that isn't proving to
be the case. Says a Washington
hoard spokesman: "Last year we
had 75 reports from insurance
carriers. and not one puinted 1o a
doctor whose license warranted
being acted upon.” Adds ¢ Wil-
liem Howe, a burcau director in
Michigan’s Departunent of Licens-
4 ing & Regulation: "We haven’t
been duing malpractice review for
at least a vear, but we've reinsti-
] wated it again as the best way to
uncuver patterns of incompetence
or negligence.”

Where malpractice reports
could help is in showing whether
the negligent incident stemmed
from a physician’s underlying
problem. "We had an orthopedist
in this state,” says Georgia's An-
thony, “who punctured the inferi-
or venu cava during a disk op-

,/ TR Ny me———

eration, and the patient bled to
death. It wasn't because of the
accident that the board got in-
volved with the doctor—but lwe-
cause he was operating under the
influence of aleohol.”

Board members agree that hard-
est to ferret out are  doctors
who simply practice incompetent-
iv. Sume states have gone so far as
legislating minimal practice stan-
diards. Geurgia. for instance, re-
cently set up guidelines delineat-
ing the elements of appropriate
diagnosis, treatment, and record-

‘keeping. Maryland's law spells

out 25 acts that constitute profes-
sional misconduct: Arizona lists
20, including vvercharging, keep-
ing inadequate records, and pre-
seribing controlled substances to
a relative.

The problem of
insufficient resources

‘Though some complaints—espe-

cially those originating in the

- € —— . —

If a problem
doctor is
primarily in
‘office practice,
it’s almost

impossible °
. togeta
handle on him.
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staffers. the “old boy™ system still
prevails. Says medical coordina-
tor James Anthony of Georgia:

“It’s almost impussible to get a -

doctor to review certain cases, es-
pecially if the physician in ques-
tion is a powerful figure in the
community.” In one case, Antho-
ny had to call 16 doctors before he
found une willing to look over the
subpoenuaed records. "The 17th
doctor reviewed the file and told
me. ‘This guy is bad.” But when 1
asked if he'd say that before the
buard. he refused.”
""The hurdest doctor to pros-
ecute.” savs Arizona board mem-
ber Ben-Asher. "is the likable,
even dedicated. physician who's
practicing outdated medicine.
He's not a crook, he isa't getting
rich, but he’s just not cutting it.”
Knowing the difficulty of getting
testimony in such cases, the board
can order the douctor to take a com-
petency examination. If he fails,
the board has leverage to foree
him to turn in his license.
A-California law that’s effective
next year authorizes the BMQA o
compel a physiciun under inves-
tigation to take an oral exam.
“There are many instances.” says
the board’s medical consultant
Antony Gualtiert, “wlere we
don’t want to file ;' formal charge.
The new mechanism allows us to
draft an allegation of -incompe-
tence, which gives us the right to
ask for the exam.” The doctor gets
two chances before different
teams of examiners. "Failure to
pass buth times isn't in itself proof
of incompetence.” says Gualtieri,
"but together with the original

e W, e wima A o %

complaint, it’s enough to justify a
formal hearing.”

The probiem of

due process

The boards try to move expedi-
tiously, but they don't want a
case overturned on procedural
grounds. They're careful, there-
fore, to give the accused doctor his
rights—to bring in experts, to
present even extraneous materi-
al, to get endless extensions for
still one more witness or.one more

- bit of information.

“In many instances,” observes
New York chairman Naomi Gold-
stein, "we're dealing with doctors
who have a big income at stake
and fight tooth and nail to pre-
serve it. They may be the worst
doctors—those making a fortune
doing something improper—but
they can afford high-powered law-
yurs who use every delaying tactic
in the book. They can keep the
process going forever.”

Says general surgeon Karl F.
Mech Sr. of Maryland’s board of

~examiners: “We've had two recent

cases that went to 15 hearings
apiece; yet the commission on
medical discipline meets only 32
times a vear.” Most state board
members agree that if a case goes
through each stage of the pro-
cess—peer review, investigation,
hearings, and appeals—it will
take about a vear and a half to
complete.

In New York, so many cases
went to multiple hearings that
the board asked the legislature
to amend the statute to reduce
the number of physicians on the

,,,,,,
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They don’t
want cases
overturned on
procedural
grounds, SO
they’re careful
to give the
accused doctor
all his rights.
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ISOPTIN 1asiers

(verapamil HCl/Knoll)
80 mg and 120 mg

Contraindications: Severe left ventnicular dysfuncuon (see Warn-.
ings), hypotension (systohc pressure - 30 mm Hg) or cardiogenic
shock, sick sinus syndrome (if no pacemaker i present), 2nd or 3rd-
degree AV biock. Warnings:. ISOPTIN should be avoided i patients
with severe left ventricular dysfunction (e g . ejection fraction - *30%)
or moderate 10 severe symptoms of cardiic falure. Control muider
heart failure with optimum digitahzation and/or diuretics before
ISOPTIN 15 used. ISOPTIN May occasionally produce hypotension
{usually asymptomatc, orthostitic, mild, and controlled by decrease
n 1ISOPTIN dose) Occasional elevations of liver enzymes have been
reporied; patients receving ISOPTIN vhould have fiver enzymes moni-
tored periodically. Patients with atnal flutterfibrllation and an acces-
Gty AV pathway (e.q., W-P-W or L-G L syndromes) may develop a
very rapid ventricular respeonse after recerving ISOPTIN (or digitalis).

Treatment is usually D.C.-cardioversion AV block may occur (3rd’

aegree, 0.8%) Development of marked Ist-degree block or progres-
si0n 12 2nd- or 3rd-degree block -equrres reducticn in dosage or,
farely, discontinuation ang nstitution of appropriate therapy. Sinus
bradycardia, 2nd-degree AV biock, sinus arrest, pulmonary edema,
and:or severe hypotensicn were seen in some critically il patients
with hypertrophic cardicmyopathy who were treated with ISOPTIN.
Precautions: ISCPTIN should be given cautiously to patients with
impaired hepatic function (:n severe dysfunction use about 30% of
the normal doset or impaired renal functinn, and patients should be
monitored for abnormal profongation of the PR interval or other
$1gns of overdosage Studies i 4 srrall number of patients suggest
that concomitant use of ISOPTIN and beta blockers may be beneficial
N patients with chronic stable anging. Combined therapy can also
have adverse effects on Cardiac funcuon. Therefore, until further
studies are completed, ISOPTIN should be used alone, if possible. If
combined therapy s used, patents should be monitored closely.
Combined therapy with ISOPTIN ang propranolol should usually be
avoided in patients with AV conduction abnormalities and.or de-
pressed left ventricular function or in patients wha have also recently
received methyldopa Chronic ISOPTIN treatment increases serym
digoxin levels by 50% 10 70% during the first week of therapy, which
can result in digitabs toxicty The digoxin dose should be reduced
when ISOPTIN is given, and the pauent carefully monitored ISOPTIN
may have an addit:ve hypotensive etfect in patents receiving blood-
pressure-lowering agents Disopyramude should not be given within
48 hours before or 24 hours ofter ISOPIIN admanstration. Unul fur-
ther data are obtaned, combhined ISOPTIN and quinidine therapy in

2id not suggest a tumongenic potential, and verapamil was not
mutagenic in the Ames test. Pregnancy Cateqgory C: There are no
adequate and well-controlled studies in pregnant women. This drug
should be used during pregnancy, labor, and delvery only (f clearly
needed !t s nct known whether verapamil 1s excreted in breast mulk :
therefore, nursing should be discontinued during ISOPTIN use.
Adverse Reactions: Hypotension (2.99%), peripherai edema (1.7%),
AV block: 3rd degree (0.8%), bradycardia: HR< SQimin ( 1.1%), CHF
er pulmonary edema (0 9%, grzziness (3.6%). headache (1 8%),
faugue (1.1%), constipation (6.3%), nausea (1.6%). The following
reactions, reported in less than 0 5%, occurred under arcumstances
where 3 causal relationsh.p 15 not certam: confusion, paresthesia,
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DOCTOR POLICING

sion of his license and surrender
of his controlled-substances regis-
trations, he was put on a 10-vear
probationary period. during which
he was prohibited from dispensing
any medications or performing

' surgeries requiring a general or

spinal anesthetic without approv-
al of the board. He was also to sub-
mit periodic reports to the board,
giving detailed data on each pa-
tient seen, each service rendered,
each medicine administered.

Once a board makes 3 disciplin-
ary decision, it has its own report
to issue—to the Federation of
State Medical Boards, which dis-
seminates it to every state, to all
health-care agencies responsible
for third-party reimhursement,
the hospitals, the state medical
society, and the hospital associ-
ation. About 15 state hoards pub-
lish the names of doctors they've
disciplined in their own newslet-
ter. Whenever final action is tak-
en, most insert a notice in the pub-
lic papers.

The boards are obviously trying
to do their job. But it's also obvi.
ous that a discipline mechanism
in any state isn't enough to en-
sure that doctors who aren't safe
aren’t in practice. "That,” says
Kathleen Tanner, director of New
York’s Office of Professional Con-
duct, “requires the cooperation
of other doctors and hospitals,
aggressive peer review, strong
credentialing programs, financial
Support, and enlightened stat-
utes. Together, they may get the
disciplinary process working; but
the disciplinary boards are only a
piece of the pie." u
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KANSAS MD EXPERIENCE
CALENDAR YEARS 19735-19804

1975 1976 1977 1978 - 1979 1980 1981 1982 1983 1984
FOLICYHOLDER COUNT 876 943 1,064 1,104 1,112 1,165 1,201 1,250 1,257 1,152
LT T T P L L L f § 0 1.1} FT e T LT PR b L Sl B 3 1 1 1 1 1} CT P L L LT L il 1 2 ] 2 7 1} L T .1 7 k3.3 L d 3 -2-41-3 2.3}

DIRECT PREMIUMS WRITTEN 1,082,383 703,748 1,327,522 1,713,940 1,823,778 2,039,630 2,118,131 2,230,644 2,443,776 3,403,694
-3 132 B = [ 1. 1.1} U OO0 R N DN TN N L 3 1 3 3 § 3] [ 3 ¢4 % 133}

DIRECT PREMIUMS EARNED 885,084 671,768 1,199,892 1,403,885 1,783,394 2,011,890 2,122,643 2,216,951 2,417,997 3,429,926
n o L 1.1 ] FLT eyttt e 1 T b U B 3 0 T MO 1 f-i 1 4 JF 11]F T P T b 1 0 1 I i1 F 3 3 1 3 1] 33—+ 3-1_3 3% }§

INCURRED LOSSES - 545,100 362,865 580,288 1,189,445 1,569,903 1,238,305 1,927,589 1,333,971 3,154,758 1,574,329
INCURRED ALE 187,969 180,162 180,191 285,725 322,153 663,985 297,978 520,346 433,626 560,593
ULE PAID 141,922 79,835 123,540 249,783 313,981 247,661 366,242 276,115 504,761 251,893
FREMIUM TAXES PAID 21,648 14,075 26,550 34,279 36,476 40,793 42,363 44,613 49,276 48,074
TOTAL INCURRED 996,639 636,957 918,569 1,759,232 2,242,513 2,190,744 2,634,172 2,375,065 4,142,421 2,482,689
EENMEEOISITINN MINEMMNNRIEEE RN 2 ) MEOEEEENEES REIEmZ=ERSN i 13 1 41 14

UNDERWRITING GAIN (LOSB) (111,555) 34,811 201,323 (155,347) (459,119) (178,854) (511,529 (158,114) (1,724,424) 947,037
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EXHIBIT C

——————————t——

KANSAS MD EXPERIENCE
CALENDAR YEARS 1975-1984

NCCIDENT/ |
REFORT NUMBER OF NUMEER OF CASES NUMEER OF CASES TOTAL LOSS
YEAR INSUREDS AGAINST INSUREDS  WITH LOSS FAYMENTS FAYMENTS

1975 876 59 , 53 1,144,500
1976 943 26 24 718,045
1977 1,064 17 17 528,410
1978 1,104 . 43 43 462,711
1979 1,112 , 62 &0 784,463
1980 ' 1,165 52 51 997,111
1981 1,201 &8 b6 1,596,705
1982 1,250 100 92 . 1,901,472
1983 1,257 88 &0 1,052,000
1984 1,152 B 106 47 281,028

TOTALS 621 515 G, 466,445

THE COMFANY 1S UNAELE TO DETERMINE THE NUMEER OF JURY AWARDS DURING THIS FERIOQD.

709-19/95

TA Ao



W’] i

(The Indlana Plan)

‘The total approach
~ to balancing
malpractice issues.
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MAJOR ELEMENTS OF THE INDIANA
MEDICAL MALPRACTICE LEGISLATION

The various limitations on liability serve as restraints on the
dollars required to effect reasonable resolutions of claims
while preserving the claimant's ability to receive an equitable
award.

a. Total recovery payments are limited to $500,000 but
structured settlements can stretch the amount far
beyond that, if needed or desired.

b. Individual liability is limited to $100,000, after which
the Patients Compensation Fund is activated. This
forces review of all major cases to the state
Insurance Department automatically for whatever
further action is indicated.

¢. Vicarious liability obligations do not exist as a
financial obligation.

The strict Statute of Limitations requiring filing within two
years from the date of services (tolled until age 6 for minors)
keeps the time interval between the date of services to date
of claim filing (the "tail") to reasonable proportions in
Indiana.

The Patient's Compensation Fund, limited to a maximum
payment of $400,000 per claim, funded by a surcharge on
health care providers, does not contest liability once primary
limits have been paid -- the only question is economic value.
This provides incentives to plaintiff's attorneys sufficient to
offset the 15% maximum allowed on fees out of the Fund.

All claims must pass before a Medical Review Panel of 3 health
care provider voting members and one attorney chair prior to
filing a lawsuit. Consequently, few suits ever need to be
filed since the panelists and their opinions are available for
later court use. Early settlement is encouraged by the
process of the panel addressing ONLY the question of the
professional standard of care.

A non-competitive market for health care providers was
established - a market of last resort as a safety value.



Kansas MD Experience
Calendar Years 1980-1984
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Article 9.5 Medical Malpractice

Chapter 1
DEFINITIONS AND GENERAL APPLICATIONS

[13
[e]
H

Definitions.

Terms; gender and number.

Construction of certain terms.

Liability based on contract; limitation.

Qualification required for health care provider.

Claims—Filing complaint.

Prospective application.

Malpractice claims against governmental entity or its employee; article to
govern.

PROpA L EN

§ 1. Definitions
As used in this article:
(a) “Health care provider” means:

(1) a person, partnership, corporation, professional corporation,
facility or institution licensed or legally authorized by this state to
provide health care or professional services as a physician, psychiat-
ric hospital, hospital, dentist, registered or licensed practical nurse,
optometrist, podiatrist, chiropractor, physical therapist or psycholo-
gist, or an officer, employee or agent thereof acting in the course
and scope of his employment;

(2) any college, university or junior college which provides health
care to any student, faculty member, or employee, and the governing
board, or any officer, employee or agent thereof acting in the course
and scope of his employment;

(8) a blood bank, community mental health center, community
mental retardation center, or community mental health clinic; or

(4) a home health agency, as defined under IC 16-102.5-1.

‘(b) “Physician” means a person with an unlimited license to
practice medicine in this state under IC 25-22.5.
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(c) “Patient” means a natural person who receives or should have
received health care from a licensed health care provider, under a
contract, express or implied.

(d) “Hospital” means a public or private institution licensed under
IC 16-10-1.

(e) “Commissioner” means the commissioner of insurance of this
state.

(f) “Representative” means the Spouse, parent, guardian, trustee,
attorney or other legal agent of the patient.

(g) “Tort” means any legal wrong, breach of duty, or negligent or
unlawful act or omission proximately causing injury or damage to
another. :

(h) “Malpractice” means any tort or breach of contract based on
health care or professional services rendered, or which should have
been rendered, by a health care provider, to a patient.

() “Health care” means any act, or treatment performed or
furnished, or which should have been performed or furnished, by any
health care provider for, to, or on behalf of a patient during the
patient’s medical care, treatment or confinement.

() “Risk manager” means an insurance company admitted to
make insurance and actively engaged in making in this state Class II
insurance pursuant to IC 27-1-5-1, which company is appointed by the
commissioner to manage the authority.

(k) “Risk” means any health care provider which shall apply for
malpractice liability insurance coverage under the provisions of
chapter 8 of this article.

~ () “Insurer” means the authority or an insurance company
engaged on an admitted or nonadmitted basis in making in this state
Class II (h) malpractice liability insurance pursuant to IC 27-1-5-1.

(m) “Authority” means the Residual Malpractice Insurance Au-
thority established under chapter 8 of this article.

(n) “Psychiatric hospital” means a private institution licensed
under IC 16-13-2-3, and public institutions under the administrative
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control of the commissioner of the department of mental health as
designated by IC 16-13-1-9.

(0) “Community mental health center” means any public or private
mental health center established pursuant to IC 16-16-1.

(p) “Community mental retardation center” means any public or
private mental retardation center established pursuant to IC 16-16-1.

(q) “Community mental health clinic” means any public or private
mental health clinic established pursuant to IC 16-16-3.

(r) “College, university, or junior college” means any institution
for post secondary school education accredited by the north central
association. (Source: Acts 1975, P.L. 146, § 1; as last amended by
Acts 1979, P.L. 152, § 1))

§ 2. Terms; gender and number

Wherever necessary to the context of this article [16-9.5-1-1 to 16-
9.5-9-10] the masculine shall mean and include the feminine and the
singular shall mean and include the plural. (Source: IC 1971, 16-9.5-1-
2; as added by Acts 1975, P.L. 146, § 1.

§ 3. Construction of certain terms

Any legal term or word of art used in this article [16-9.5-1-1 to 16-
9.5-9-10], not otherwise defined, shall have such meaning as is
consistent with the common law. (Source: IC 1971, 16-9.5-1-3; as
added by Acts 1975, P.L. 146, § 1.)

§ 4. Liability based on contract; limitation

No liability shall be imposed upon any health care provider on the
basis of an alleged breach of contract, express or implied, assuring
results to be obtained from any procedure undertaken in the course
of health care, unless such contract is expressly set forth in writing
and signed by such health care provider or by an authorized agent of
such health care provider. (Source: IC 1971, 16-9.5-1-4; as added by
Acts 1975, P.L. 146, § 1)
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§ 5. Qualification required for health care provider

A health care provider who fails to" qualify under this article [16-
9.5-1-1 to 16-9,5-9-10] is not covered by the provisions of this article
and is subject to liability under the law without regard to the
provisions of this article. If a health care provider does not so
qualify, the patient’s remedy will not be affected by the terms and
provisions of this article. (Source: IC 1971, 16-9.5-1-5; as added by
Acts 1975, P.L. 146, § 1.)

§ 6. Claims—Filing complaint

Subject to chapter 9 [16-9.5-9-1 to 16-9.5-9-10], a patient or his
representative having a claim under this article [16-9.5-1-1 to 16-9.5-9-
10] for bodily injury or death on account of malpractice may file a
complaint in any court of law having requisite jurisdiction and
demand right of trial by jury. No dollar amount or figure shall be
included in the demand in any malpractice complaint, but the prayer
shall be for such damages as are reasonable in the premises. (Source:
IC 1971, 16-9.5-1-6; as added by Acts 1975, P.L. 146, § 1))

§ 7. Prospective application

The provisions of this article [16-9.5-1-1 to 16-9.5-9-10] do not apply
to any act of malpractice which occurred before J uly 1, 1975. (Source:
IC 1971, 16-9.5-1-7; as added by Acts 1975, P.L. 146, § 1.)

§ 8. DMalpractice claims against governmental entity or its em-
Ployee; article to govern

A claim based on an occurrence of malpractice against a govern-
mental entity or an employee of a governmental entity, as those
terms are defined in IC 34-4-16.5, shall be governed exclusively by
the provisions of this article if the governmental entity or employee
is qualified under the provisions of this article. (Source: Acts 197 6,
P.L. 65, § 2) '
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Chapter 2
LIMITATION OF RECOVERY

®
0

Qualification of health care provider or the insurance carrier.
Limitations on recovery.

Advance payments not admission of liability.

Evidence of advance payment inadmissible; reduction of judgment.
Claims not assignable.

Financial responsibility; establishment.

Payment from patient’s compensation; terms and conditions.

e s En

§ 1. Qualification of health care provider or the insurance
carrier .
(a) To be qualified under the provisions of this article [16-
9.5-1-1 to 16-9.5-9-10], a health care provider or his insurance
carrier shall:

(1) Cause to be filed with the commiésioner proof of
financial responsibility as provided by section 6 [16-9.5-2-6]
of this chapter; and

(2) Pay the surcharge assessed by this article on all
health care providers according to chapter 4 [16-9.5-4-1 to
16-9.5-4-3] of this article.

(b) The officers, agents or employees of a health care pro-
vider, while acting in the course and scope of their employment
may be qualified under the provisions of this article if they are
individually named, or are members of a named class, in the
proof of financial responsibility filed by the health care pro-
vider under section 6 [16-9.5-2-6] of this chapter and if the
surcharge assessed under chapter 4 [16-9.5-4-1 to 16-9.5-4-3]
of this article is paid. (Source: IC 1971, 16-9.5-2-1, as added
by Acts 1975, P.L. 146, § 1, p. 854; as last amended by Acts
1977, P.L. 187, §2.)

§ 2. Limitations on recovery
" (a) The total amount recoverable for any injury eor death of
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a patient may not exceed five hundred tllou;and dollars
($500,000).

(b) A health care provider qualified under this article is not
liable for an amount in excess of one hundred thousand dollars
($100,000) for an occurrence of malpractice.

(¢) Any amount due from a Jjudgment or settlement which
is in excess of the total liability of all liable health care pro-
viders, subject to subsections (a) and (b), and (d) shall be
paid from the patient’s compensation fund pursuant to the
provisions of IC 16-9.5-4-3.

(d) In the event a health care provider qualified under this
article admits liability or is adjudicated liable solely by reason
of the conduct of another health care provider who is an offi-
cer, agent or employee of the health care provider acting in
the course and scope of his employment and qualified under
this chapter, the total amount which shall be paid to the claim-
ant on behalf of the officer, agent or employvee and the health
care provider by such health care provider or its insurer shall
be one hundred thousand dollars ($100,000) and the balance
of any adjudicated sum to which the claimant is entitled, if
any, shall be paid by other liable health care providers and/or
the patient’s compensation fund. (Source: 1C 1971, 16-9.5-2-2,
as added by Acts- 1975, P.L. 146, § 1, p. 854; as last amended
by Acts 1977, P.L. 187, § 9.)

§ 3. Advance payments not admission of liability

Except as brovided in chapter 4, section 3 [16-9.5-4-3], any
advance payment made by the defendant health care provider
or his insurer to or for the plaintiff, or any other person, may
not be construed as an admission of liability for injuries or
damages suffered by the plaintiff or anyone else in an action
brought for medical malpractice. (Source: IC 197 1, 16-9.5-2-3
as added by Acts 1975, P.L. 146, § 1.)

?
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§ 4. Evidence of advance payment inadmissible; reduction of
judgment :

Evidence of an advance payment is not admissible until there
is a final judgment in favor of the plaintiff, in which event the
court shall reduce the judgment to the plaintiff to the extent
of the advance payment. The advance payment shall inure to
the exclusive benefit of the defendant or his insurer making
the payment. In the event the advance payment exceeds the
liability of the defendant or the insurer making it, the court
shall order any adjustment necessary to equalize the amount
which each defendant is obligated to pay, exclusive of costs.
In no case shall an advance payment in excess of an award be
repayable by the person receiving it. (Source: IC 1971, 16-
9.5-2-4; as added by Acts 1975, P.L. 146, § 1.)

§ 5. Claims not assignable

A patient’s claim for compensation under this article [16-9.5-
1-1 to 16-9.5-9-10] is not assignable. (Source: IC 1971, 16-9.5-
2-5; as added by Acts 1975, P.L. 146, § 1.)

§ 6. Financial responsibility; establishment

(a) Financial responsibility of a health care provider and
its officers, agents and employees while acting in the course
and scope of their employment with such health eare provider
under this chapter may be established:

(1) by the health care provider’s insurance carrier filing
with the commissioner proof that the health care provider is
insured by a policy of malpractice liability insurance in the
amount of at least one hundred thousand dollars ($100,000)
per occurrence, and three hundred thousand dollars ($300,000)
in the annual aggregate, except that if the health care pro-
vider is a hospital, as defined in this article, the annual aggre-
gate limit shall be: for hospitals of one hundred (100) beds
or less, two million dollars ($2,000,000); for hospitals of
more than one hundred (100) beds, three million dollars
($3,000,000) ;
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(2) by filing and maintaining with the commissioner
cash or surety bond, approved by the commissioner in the
amounts set forth in subdivision (1) of this subsection; or

(3) if the health care provider is a hospital, by submit-
ting annually a verified financial statement which, in the dis-
cretion of the commissioner, adequately demonstrates that the
current and future finaneial responsibility of the health care
provider is sufficient to satisfy all potential malpractice claims
incurred by it or its officers, agents and employees while
acting in the course and scope of their employment up to a
total of one hundred thousand dollars ($100,000) per occur-
rence and annual aggregates as follows: for hospitals of one
hundred (100) beds or less, two million dollars (32,000,000) ;
for hospitals of more than one hundred (100) beds, three mil-
lion dollars ($3,000,000). The commissioner may require the
deposit of security to assure continued financial responsibility.

(b) Security provided pursuant to subdivision (2) of sub-
section (a) of this section may be held in any manner, mutu-
ally agreeable to the commissioner and the health care
provider. The agreement shall provide that the principal may
not be withdrawn prior to receiving the written permission
of the commissioner of insurance; however, any interest earned
may be withdrawn at any time by the health care provider.

(¢) The bed size of a hospital for the purposes of this see-
tion shall be deemed to be the bed size published annually by
the Indiana state board of health.

—(d) In order to establish financial responsibilit,\; under this
section, each individual who is 2 member of a partnership or
professional corporation must establish financial responsibility
separate from that partnership or professional corporation, as
well as pay the surcharge required under IC 16-9.5-4-1, but
this provision shall not be construed to require any health
care provider to “qualify” under this article. (Source: IC 1971,
16-9.5-2-6, as added by Acts 1975, P.L. 146, §1, p. 854; as last
amended by Acts 1979, P.L. 152, § 2.)
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§ 7. Payment from patient’s compensation’ terms and condi-
" tions

In the event an annual aggregate of insurance coverage for
a health care provider qualified under this article [16-9.5-1-1
to 16-9.5-9-10] has been paid by the insurer of any such health
care provider, all such sums which may thereafter become due
and payable a claimant arising out of an act of malpractice of
such health care provider occurring during the vear in which
the annual aggregate of insurance coverage was exhausted

shall be paid from the patient’s compensation fund under the
following terms and conditions:

(a) The health care provider whose annual aggregate cover-
age has been exhausted shall have no right to object to or
refuse permission to settle any such claim.

(b) If the health care provider or the insurance commis-
sioner and claimant agree on a settlement the following pro-
cedure must be followed:

(1) A petition shall be filed by the claimant with the
court in which the action is pending against the health care
provider or, if none is pending. in the circuit or superior court
of Marion County, seeking approval of the agreed settlement.

(2) A copy of the petition shall be served on the commis-
sioner and the health care provider at least ten [10] days
before filing and shall contain sufficient information to inform
the other parties about the nature of the claim and the amount
of the proposed settlement.

(3) The commissioner may agree to the settlement, or the
commissioner may file written objections thereto. The agree-
ment or objections shall be filed within twenty [20] days after
the petition is filed.

(4) The judge of the court in which the petition is filed
shall set the petition for approval or, if objections have been
filed, for hearing, as soon as practicable. The court shall give
notice of the hearing to the claimant, the health care provider
and the commissioner.
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(5) At the hearing the commissioner, the claimant and
the health care provider may introduce relevant evidence to
enable the. ~ourt to determine whether or not the petition
should be approved if it is submitted on agreement without
objections. If the commissioner and the claimant cannot agree
on the amount, if any, to be paid out of the patient’s compen-
sation fund, then the court shall determine the amount for
which the fund is liable and render a finding and judgment
accordingly. In approving a settlement or determining the
amount, if any, to be paid from the patient’s compensation
fund, the court shall consider the liability of the health care
provider as admitted and established.

(6) Any settlement approved by the court shall not be
appealed. Any judgment of the court fixing damages recover-
able in any such contested proceeding shall be appealable pur-
suant to the rules governing appeals in any other civil case
tried by the court.

The commissioner may promulgate rules and regulations
implementing the provisions of this section. (Source: IC 16-9.5-
2-7, as added by Acts 1976, P.L. 63, §6.)

[Page 133 follows]
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Chapter 3
STATUTE OF -LIMITATIONS

Sec.

1. Time for filing claim.
2. Prior actions.

§ 1. Time for filing claim

No claim, whether in contract or tort, may be brought
against a health care provider based upon professional services
or health care rendered or which should have been rendered
unless filed within two [2] years from the date of the alleged
act, omission or neglect except that a minor under the full age
of six [6] years shall have until his eighth birthday in which
to file. This section applies to all persons regardless of minority
or other legal disability. (Source: IC 197 1, 16-9.5-3-1; as
added by Acts 1975, P.L. 146, § 1.)

§ 2. Prior actions

Notwithstanding the provisions of IC 1971, 16-9.5-1-7, any
claim by a minor or other person under legal disability against
a health care provider stemming from professional services or
health care rendered, whether in contract or tort, based on an
alleged act, omission or neglect which occurred prior to the
effective date [July 1, 1975] of this article [16-9.5-1-1 to 16-
9.5-9-10], shall be brought only within the longer of:

(a) Two [2] years of the effective date of this article; or

(b) The period described in section 1 [16-9.5-3-1] of this
_ chapter. (Source: IC 1971, 16-9.5-3-2; as added by Acts 1975,
P.L. 146, § 1.)



Chapter 4 -
PATIENT’S COMPENSATION FUND

See. -

1. Creation; levy of annual surcharge; disposition of fund.

2. Warrant for claims.

2.5 Failure of insurance carrier or surety to pay agreed settlement or
judgment; payment from patient's compensation fund.

3. Settlement in excess of policy limits; procedure.

§ 1. Creation; levy of annual surcharge; disposition of fund

(a) There is created a patient’s compensation fund to be
collected and received by the commissioner for exclusive use
for the purposes stated in this article. The fund and any income
from it, shall be held in trust, deposited in a segregated
account, invested and reinvested by the commissioner pursu-

ant to IC 27-1-18, and shall not become a part of the general
fund of the state.

(b) To create the fund, an annual surcharge shall be levied
on all health care providers in Indiana. The surcharge shall
be determined by the commissioner based upon actuarial prin-
ciples and shall not exceed ten percent (109%) of the cost to
each health care provider for maintenance of financial respon-
sibility.

(¢) Notwithstanding subsection (b) of this section there is
hereby imposed a minimum surcharge of five dollars (85.00).

(d) The surcharge shall be collected on the same basis as
premiums by each insurer, the risk manager or the surplus
lines agents. Such surcharge shall be due and payvable within
thirty (30) days after the premium for malpractice liability
insurance has been received by the insurer, risk manager or
surplus lines agent from the health care provider in Indiana.
If the surcharge is not paid as provided under this subsection,
then the insurer, risk manager. or surplus lines agent respon-
sible for the delinquency shall be liable for the surcharge plus
-a ten percent (10%) penalty.
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(e) Receipt of proof of financial responsibility and the sur-
charge constitutes compliance with IC 16-9.5-2-1 as of the date -
of receipt thereof, or as of the effective date of the policy,
provided this proof is filed with and the surcharge paid to
the department not later than one hundred eighty (180) days
after the effective date of the insurance policy. If proof of
finanecial responsibility and the payment of the surcharge is
not made within one hundred eighty (180) days after the
policy effective date, compliance occurs on the date when proof
is filed and the surcharge is paid.

(f) The commissioner may promulgate rules and regulations
providing for the manner in which the surcharge for health
care providers establishing financial responsibility other than
by a policy of malpractice liability insurance shall be deter-
mined and the manner of payment. In no event may this sur-
charge exceed the surcharge that would be charged by the
residual authority if the health care provider electing to estab-
lish financial responsibility in this manner had applied to the
residual authority for insurance.

(g) If the annual premium surcharge is not paid within the
time limited above the certificate of authority of the insurer,
risk manager, and surplus lines agents shall be suspended
until the annual premium surcharge is paid.

(h) All expenses of collecting, protecting and administer-
ing the fund, shall be paid from the fund.

(i) If the fund exceeds the sum of fifteen million dollars
($15,000,000) at the end of any calendar year after the pay-

. ment of all claims and expenses, the commissioner shall reduce

the surcharge provided in this section in order to maintain
the fund at an approximate level of fifteen million dollars
(815,000,000).

(3) Al claims from the patient’s compensation fund shall
be computed on December 31 of the year in which the claim
becomes-final. All claims shall be paid on or before January 15.
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If the fund would be exhausted by payment in full of all claims
allowed during a calendar yedr, then the amount paid to each
claim:ont shall be prorated. Any amounts due and unpaid shall
be paid in the following calendar year. (Source: IC 1971,
16-9.5-4-1, as added by Acts 1975, P.L. 146, § 1, p. 854; as last
amended by Acts 1979, P.L. 152, § 3.)

§ 2. Warrant for claims

The auditor of Indiana shall issue a warrant in the amount
of each claim submitted to him against the fund on December
31 of each year. The only claim against the fund shall be a
voucher or other appropriate request by the commissioner
after he receives:

(2) a certified copy of a final judgment against a health
care provider; or

(b) a certified copy of a court approved settlement against
a health care provider. (Source: IC 1971, 16-9.5-4-2, as added
by Acts 1975, P.L. 146, § 1, p. 854; amended Acts 1976, P.L.
65, § 8.)

§ 2.5. Failure of insurance carrier or surety to pay agreed
settlement or judgment; payment from patient’s com-
pensation fund

If a health care provider, his surety or liability insurance
carrier fails to pay any agreed settlement or final judgment
within ninety [90] days, the same shall be paid from the
patient’s compensation fund, and said fund shall be subrogated
to any and all of claimant’s rights against said health care
provider, his surety and/or liability insurance carrier with
interest, reasonable costs and attorney fees. (Source: IC

16-9.5-4-2.5, as added by Acts 1976, P.L. 65, §9.)

§ 3. Settlement in excess of policy limits; procedure

If a health care provider or its insurer has agreed to settle
its liability on a claim by payment of its policy limits of one
hundred thousand dollars ($100,000), and claimant is demand- _
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ing an amount in excess thereof, then the following procedure.
must be followed: ’

(1) A petition shall be filed by the claimant in the court
named in the proposed complaint, or in the circuit or superior
court of Marion County, at the claimant’s election, seeking (a)
approval of an agreed settlement. if any, or (b) demanding
payment of damages from the patient’s compensation fund.

(2) A copy of the petition with summons shall be served
on the commissioner, the health care provider and his insurer,
and shall contain sufficient information to inform the other

parties about the nature of the claim and the additional .
amount demanded.

(3) The commissioner and either the health care provider
or the insurer of the health care provider may agree to a set-
tlement with the claimant from the patient’s compensation
fund, or the commissioner, the health care provider or the
insurer of the health care provider may file written objections
to the payment of the amount demanded. The agreement or
objections to the payment demanded shall be filed within
twenty (20) days after sérvice of summons with copy of the
petition attached thereto.

(4) The judge of the court in which the petition is filed
shall set the petition for approval or, if objections have been
filed, for hearing, as soon as practicable. The court shall give
notice of the hearing to the claimant, the health care provider,
the insurer of the health care provider and the commissioner.

(5) At the hearing the commissioner, the claimant, the

“health care provider, and the insurer of the health care pro-

vider may introduce relevant evidence to enable the court to
determine whether or not the petition should be approved if
it is submitted on agreement without objections. If the con-
missioner, the health care provider, the insurer of the health
care provider, and the claimant cannot agree on the amount,
if any, to be paid out of the patient’s compensation fund, then
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the court, after hearing any relevant evidence on the issue
of claimant’s damage, submitted by any of the parties described
in this section, shall determine the amount of claimant’s dam-
ages, if any, in excess of the one hundred thousand dollars
(3100,000) already paid by the insurer of the health care pro-
vider. The court shall determine the amount for which the
fund is liable and render a finding and judgment accordingly.
In approving a settlement or determining the amount, if any,
to be paid from the patient’s compensation fund, the court
shall consider the liability of the health care provider as
admitted and established.

(6) Any settlement approved by the court shall not be
appealed. Any judgment of the court fixing damages recover-
able in any such contested proceeding shall be appealable pur-
suant to the rules governing appeals in any other civil case
tried by the court.

(7) A release executed between the parties shall not bar
access to the patient’s compensation fund unless the release
specifically provides otherwise. (Source: IC 1971, 16-9.5-4-3;
as added by Acts 1975, P.L. 146, § 1; as last amended by Acts
1979, P.L. 152, § 4.)

[Page 139 follows]
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Chapter 5
ATTORNEY FEES

See.

1. Maximum fee—Fee arrangements.

§ 1. Maximum fee—Fee arrangements

(a) When a plaintiff is represented by an attorney in the
prosecution of his claim, the plaintiffi’s attorney fees from any
award made from the patient’s compensation fund may not
exceed fifteen per cent [15%] of any recovery from the fund.

(b) A patient has the right to elect to pay for the attor-
ney’s services on a mutually satisfactory per diem basis. The
election, however, must be exercised in written form at the
time of employment. (Source: IC 1971, 16-9.5-5-1; as added by
Acts 1975, P.L. 146, § 1.)
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Chapter 6

REPORTING AND REVIEW OF CLAIMS

Sec.
1. Reporting claims settled.
2. Review of provider fitness—Discipline.

§ 1. Reporting claims settled

All malpractice claims settled or adjudicated to final judg-
ment against a health care provider shall be reported to the
commissioner by the plaintiff’s attorney and by the health care
provider or his insurer or risk manager within sixty [60] days
following final disposition of the claim. The report to the
commissioner shall state the following:

(a) nature of the claim;

(b) damages asserted and alleged injury;

(c) attorney’s fees and expenses incurred in connection with
the claim or defense; and

(d) the amount of any settlement or judgment. (Source: IC
1971, 16-9.5-6-1; as added by Acts 1975, P.L. 146, § 1.)

§ 2. Review of provider fitness—Discipline

(2) The commissioner shall forward the name of every
health care provider, except a hospital, against whom a settle-
ment is made or judgment is rendered under this article to the
appropriate board of professional registration and examination
for review of the fitness of the health care provider to practice
his profession. In each case involving review of a health care
provider’s fitness to practice under this article, the board shall
have the power, in appropriate cases, to take the following
disciplinary action:

(1) censure;

(2) imposition of probation for a determinate period;

(3) suspension of the health care provider’s license for a
determinate period; or
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(4) revocation of the license. .

(b) Review of the health care provider’s fitness to practice
shall be conducted in accordance with IC 4-22-1.

(c) The board shall report to the commissioner its findings,
the action taken and the final disposition of each case involving
review of a health care provider’s fitness to practice under this
article. (Source: IC 1971, 16-9.5-6-2; as added by Acts 1975,
P.L. 146, § 1; as amended by Acts 1977, P.L. 187, § 1.)
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Chapter 7

MALPRACTICE COVERAGE
Sec.

Duration of coverage.

Insurer’s acceptance.

Void provisions.
Obligations—Cancellation.

Failure of insurer to pay obligations.

oo b

§ 1. Duration of coverage

Only while malpractice liability insurance remains in force
are the health care provider and his insurer liable to a patient,
or his representative, for malpractice to the extent and in the
manner specified in this article [16-9.5-1-1 to 16-9.5-9-10].
(Source: IC 1971, 16-9.5-7-1; as added by Acts 1975, P.L. 146,
§ 1)

§ 2. Insurer’s acceptance

The filing of proof of financial responsibility with the com-
missioner shall constitute, on the part of the insurer, a conclu-
sive and unqualified acceptance of the provisions of this article
[16-9.5-1-1 to 16-9.5-9-10]. (Source: IC 197 1, 16-9.5-7-2; as
added by Acts 1975, P.L. 146, § 1.)

§ 3. Void provisions

Any provision in a policy attempting to limit or modify the
liability of the insurer contrary to the provisions of this article
[16-9.5-1-1 to 16-9.5-9-10] is void. (Source: IC 197 1, 16-9.5-
7-3; as added by Acts 1975, P.L. 146, § 1.)

§ 4. Obligations—Cancellation

Every policy issued under this article [16-9.5-1-1 to 16-9.5-
9-10] is deemed to include the following provisions, and any
change which may be occasioned by legislation adopted by the
general assembly of the state of Indiana as fully as if it were
written therein:

(a) The insurer assumes all obligations to pay an award
imposed against its insured under the provisions of this
article; and
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(b) Any termination of this policy by cancellation is not
effective as to patients claiming against the insured covered
hereby, unless at least thirty [30] days before the taking
effect of the cancellation, a written notice giving the date upon
which termination becomes effective has been received by the
insured and the commissioner at their offices. (Source: IC
1971, 16-9.5-7-4; as added by Acts 1975, P.L. 146, § 1.)

§ 5. Failure of insurer to pay obligations

If an insurer fails or refuses to pay a final judgment, except
during the pendency of an appeal, or fails, or refuses to comply
with any provisions of this article [16-9.5-1-1 to 16-9.5-9-10],
in addition to any other legal remedy, the commissioner may
also revoke the approval of its policy form until the insurer
pays the award or judgment or has complied with the violated
provisions of this article and has resubmitted its policy form
and received the approval of the commissioner. (Source: IC
1971, 16-9.5-7-5; as added by Acts 1975, P.L. 146, § 1.)

14



Chapter 8

RISK MANAGEMENT—AUTHORITY

Sec.

Purpose.

Residual malpractice insurance authority.
Risk manager—Immunity to liability.
Duties of risk manager.

Compensation of risk manager.

Declined risks—Procedure.

Unaccepted risks—Appeal.

Investment of surplus fund.

R Rl ol L

§ 1. Purpose

The purpose of this chapter [16-9.5-8-1 to 16-9.5-8-8] is to
make malpractice liability insurance available to risks as
defined in this article [16-9.5-1-1 to 16-9.5-9-10]. (Source:
IC 1971, 16-9.5-8-1; as added by Acts 1975, P.L. 146, § 1.)

§ 2. Residual malpractice insurance authority

There is creéated the residual malpractice insurance author-
ity. The department of insurance is designated as the authority
for the purposes of this article [16-9.5-1-1 to 16-9.5-9-10]. The
authority is empowered to engage in making Class II(h) mal-
practice liability insurance in this state pursuant to IC 1971,
27-1-5-1. (Source: IC 1971, 16-9.5-8-2 ; as added by Acts 1975,
PL.146,§1.) .

§ 3. Risk manager—Immunity to liability

The commissioner shall appoint a risk manager for the
authority. The separate, personal or independent assets of the
risk manager shall not be liable for or subject to use or expend-
iture for the purpose of providing insurance by the authority.
(Source: IC 1971, 16-9.5-8-3; as added by Acts 1975, P.L. 146,
§ 1)

§ 4. Duties of risk manager
In the administration and provision for malpractice liability
insurance by the authority, the risk manager shall:
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(2) be subject to all laws and regulations. of this state
which apply to Class II(h) insurance as provided in IC 1971,
27-1-5-1;

(b) prepare and file appropriate forms with the department
of insurance;

(c) prepare and file premium rates with the department of
insurance;

(d) perform the underwriting function;

(e) dispose of all claims and litigations arising out of insur-
ance policies; )

(f) maintain adequate books and records;

(g) file an annual financial statement regarding its opera-
tions under this chapter [16-9.5-8-1 to 16-9.5-8-8] with the
department of insurance on forms prescribed by the commis-
sioner; ’ .

(h) obtain private reinsurance for the authority, if neces-
sary;

(i) prepare and file for approval of the commissioner a
schedule of agent’s compensation ; and

(3) prepare and file a plan of operations with the commis-
sioner for approval. (Source: IC 197 1, 16-9.5-8-4; as added by
Acts 1975, P.L. 146, § 1.)

§ 5. Compensation of risk manager

The risk manager shall receive as compensation for its
services, a percentage of all premiums received by it under
the terms of this chapter [16-9.5-8-1 to 16-9.5-8-8], as deter-
mined by the commissioner. The compensation may be ad-
justed by the commissioner. (Source: IC 1971, 16-9.5-8-5; as
added by Acts 1973, P.L. 146, §1)

§ 6. Declined risks—Procedure

If a risk after diligent effort has been declined by at least
two [2] insurers the risk may, together with evidence of the
two [2] declinations, forward his application to the risk

manager. (Source: IC 1971, 16-9.5-8-6; as added by Acts 1975,
PL.146,§ 1)

§ 7. Unaccepted risks—Appeal
If the risk manager declines to accept the risk, notice of
declination, together with the reasons, shall be sent to the
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applicant and the commissioner. The applicant shall have ten
[10] days from the date of notice to file an appeal for review
by the commissioner. On appeal, the commissioner shall review
the decision of the risk manager and enter an appropriate
order. (Source: IC 1971, 16-9.5-8-7; as added by Acts 1975,
P.L.146,§ 1.)

§ 8. Investment of surplus fund

All sums appropriated by the state of Indiana, and any
surplus of premiums over losses and expenses received by the
authority shall be placed in a segregated fund and shall be
invested and reinvested by the commissioner pursuant to
IC 1971, 27-1-13 [27-1-13-1 to 27-1-13-13], and investment in-
come generated shall remain in the fund. (Source: IC 1971,
16-9.5-8-8; as added by Acts 1975, P.L. 146, § 1.)
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Chapter 9
MEDICAL REVIEW PANEL

1. Establishment; proposed complaints, filing, limitations, tolling; re-
quest for review.

2. Prerequisite to suit,

3. Members; chairman, powers and duties; selection procedures; limita-
tions service requisite.

3.5 Time limit for panel to render opinion—Effect of failure of party,
attorney or panelist to act. -

4. Form of evidence,

5. Hearings upon issues.

6. Examination of reports.

7. Written opinion by panel.

8. [Repealed.]

9. Admissibility of evidence—Witnesses—-Immunity of panelist.

10. Compensation and fees. )

§ 1. Establishment; proposed complaints, filing, limitations,
tolling; request for review

Provision is made for the establishment of medical review
panels to review all proposed malpractice complaints against
health care providers covered by this article.

The filing of a proposed complaint tolls the applicable statute
of limitations to and including a period of ninety (90) days
following the receipt of the opinion of the medical review panel
by the claimant. A proposed complaint under this chapter shall
be deemed filed when a copy of the proposed complaint is
delivered or mailed by registered or certified mail to the
commissioner, who shall within ten (10) days after receipt
forward by registered or certified mail a copy to each health
care provider named as a defendant at his last and usual place
of residence or his office.

Not earlier than twenty (20) days after the filing of a
proposed complaint either party may request the formation of a
medical review panel by serving a request by registered or
certified mail upon all parties and the commissioner. (Source:
IC 1971, 16-9.5-9-1, as added by Acts 1975, P.L. 146, §1; as
amended by Acts 1977, P.L. 187, § 4.)
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§ 2. Prerequisite to suit <

No action against a health care provider may be commenced
in any court of this state before the claimant’s proposed
complaiii. has been presented to a medical review panel estab-
lished pursuant to this chapter [16-9.3-9-1 to 16-9.5-9-10] and
an opinion is rendered by the panel. (Source: IC 1971, 16-9.5-9-
2; as added by Acts 1975, P.L. 146, §1.)

§ 3. Members; chairman, powers ard duties;. selection prece-
dures; limitations service requisite

The medical review panel shall consist of one (1) attorney
and three (3) health care providers. The attorney shall act as
chairman of the panel and in an advisory capacity, but shall
have no vote. It is the duty of the chairman o expedite the
selecticn of the other panel members, o convene the panel, and
expedite the pznel’s review of the proposed complaint. The
chairman may establish a reascnable schedule for submission of
evidence to the medical review panel but must allov: suficient
time for the parties to make fuli and adecuate presentation of
related facts and authorities.

The medical review panel shall be selected in the follewing
manner: ‘

(a) Within fifteen (15) days after filing the request for
formation of a medical review panel under section 1 of this
chapter, the parties shall select a panel chairman by agreement,
orif no agreement can be reached, either party may request the
clerk of the supreme court to draw at random a list of five (3)
names of attorneys qualified to practice and presently on the
roles of the supreme court and maintaining offices in the county
of venue designated in the proposed complaint or in a contigu-
ous county. The clerk shall notify the parties and the parties
shall then strike names alternately with the plaintiff striking
first until one (1) name remains and that remaining attorney
shall be the chairman of the panel. After the striking, the
plaintiff shall notify the chairman and all other parties of the
name of the chairman.

If a party does not strike a name within five (3) days after
notice, the clerk shall strike for that party. When one (1) name
remains, the clerk shall within five (3) days notify the chair-
man and all other parties of the name of the chairman.
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(b) (1) All health care providers in this state, whether in the
teaching profession or otherwise, who hold a license to practice
in their profession, shall be available for selection as members
of the medical review panel.

Each party to the action shall have the right to select one
(1) health care provider and upon selection, the two (2) health
care providers thus selected shall select the third panelist.

When there are multiple plaintifis or defendants, there
shall be only one (1) health care provider selected per side. The
plaintiff, whether single or multiple, shall have the richt to
select one (1) health care provider and the defendant, whether
single or multiple, shall have the right to select one (1) health
care provider.

If there is only one (1) party defendant, other than a
hospital, two (2) of the panelists selected shall be from the
same class of health care provider as the defendant.

(2) Within fifteen (15) days after the chairman is se-
lected, both parties shall select a health care provider and they
shall notify the other party and the chairman of their selection.
If a party fails to make a selection within the time provided, the
chairman shall make the selection and notify both parties.
Within fifteen (15) days after their selection, the health care
provider members shall select the third member withih the time
provided and notify the chairman and the parties. If they fail to
make a selection, the chairman shall make the selection and
notify both parties.

(3) Within ten (10) days after any selection, written
challenge without cause, may be made to the panel member.
Upon challenge or excuse, the party whose appointee was
challenged or dismissed shall select another panelist. If the
challenged or dismissed panel member was selected by the other
two (2) panel members, they shall make a new selection. If two
(2) such challenges are made and submitted, the chairman shall
within ten (10) days appoint a panel consisting of three (8)
qualified panelists and each side shall within ten (10) days after
the appointment strike one (1) with the party whose appoint-
ment was challenged striking last, and the remaining member
shall serve,

(4) When the medical review panel is formed, the chair-
man shall within five (5) days notify the commissioner and the
parties by registered or certified mail of the names and ad-
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dresses of the panel members and the date on which the last
member was selected. .

(c) A panelist selected as provided in subsection (a) or (b)
of thic section shall serve unless the parties by agreement
excuse him or for good cause shown he may be excused as
provided in this subsection.

To show good cause for relief from serving, the attorney
selected as chairman must serve an affidavit upon the clerk of
the supreme court. The affidavit shall set out the facts showing
that service would constitute an unreasonable burden or undue
hardship. The clerk may excuse the attorney from serving and
the attorney shall notify all parties who shall then select a new
chairman as provided in subsection (a) of this section.

To show good cause for relief from serving, a health care
provider member must serve an affidavit upon the panel chair-
man. The affidavit shall set out the facts showing that service
would constitute an unreasonable burden or undue hardship.
The chairman may excuse the member from serving and notify
all parties. (Source: IC 1971, 16-9.5-9-3; as added by Acts 1975,
P.L. 146, § 1, p. 854; as last amended by 1977, P.L. 187,
§ 5.)

§ 3.5 Time limit for panel to render opinion—Effect of failure
of party, attorney or panelist to act
(a) The panel shall render its expert opinion within one
hundred eighty [180] days of the selection of the last member.
(b) A party, attorney or panelist who fails to act as required
by this chapter [16-9.5-9-1 to 16-9.5-9-10] without good cause
shown is subject to mandate or appropriate sanctions upon
application to the court designated in the proposed complaint as
having jurisdiction. (Source: IC 16-9.5-9-3.5, as added by Acts

1976, P.L. 65, § 11, p. 287; as amended by Acts 1977, P.L. 187,

§ 6.)

§ 4. Form of evidence

The evidence to be considered by the medical review panel
shall be promptly submitted by the respective parties in writ-
ten form only. The evidence may consist of medical charts, x-
rays, lab tests, excerpts of treatises, depositions of witnesses
including parties and any other form of evidence allowable by
the medical review panel. Depositions of parties and witnesses
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may be taken prior to the convening of the panel. The chairman
of the panel shall advise the panel relative to any legal question
involved in the review proceeding and shall prepare the opinion
of the panel as provided in section 7 [16-9.5-9-7 ]. A copy of the
evidence shall be sent to each member of the panel. (Source: IC
1971, 16-9.5-9-4; as added by Acts 1975, P.L. 146, § 1.)

§ 5. Hearing upon issues

Either party, after submission of all evidence and upon ten
[10] days’ notice to the other side, shall have the right to
convene the panel at a time and place agreeable to the members
of the panel. Either party may question the panel concerning
any matters relevant to issues to be decided by the panel before
the issuance of their report. The chairman of the panel shall
preside at all meetings. Meetings shall be informal. (Source: IC
1971, 16-9.5-9-5; as added by Acts 1975, P.L. 146, § 1)

§ 6. Examination of reports

The panel shall have the right and duty to request all
necessary information. The panel may consult with medical
authorities. The panel may examine reports of such other
health care providers necessary to fully inform itself regarding
the issue to be decided. Both parties shall have full access to any
material submitted to the panel. (Source: IC 1971, 16-9.5-9-6;
as added by Acts 1975, P.L. 146, § 1.)

§ 7. Written opinion by panel

The panel shall have the sole duty to express its expert
opinion as to whether or not the evidence supports the conclu-
sion that the defendant or defendants acted or failed to act
within the appropriate standards of care as charged in the
complaint. After reviewing all evidence and after any examina-
tion of the panel by counsel representing either party, the panel
shall, within thirty [30] days, render one or more of the
following expert opinions which shall be in writing and signed
by the panelists:

(a) The evidence supports the conclusion that defendant or
defendants failed to comply with the appropriate standard of
care as charged in the complaint.
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(b) The evidence does not support the conclusion that the
defendant or defendants failed to meet the applicable standard
of care as charged in the complaint.

(c) .That there is a material issue of fact, not requiring
expert opinion, bearing on liability for consideration by the
court or jury.

(d) The conduct complained of was or was not a factor of
the resultant damages. If so, whether the plaintiff suffered: (1)
any disability and the extent and duration of the disability, and
(2) any permanent impairment and the percentage of the
impairment. (Source: IC 1971, 16-9.5-9-7; as added by Acts
1975, P.L. 146, § 1.)

§ 8. [Repealed.]
[History. Repealed by Acts 1977, P.L. 187, § 7.]

§ 9. Admissibility of evidence—Witnesses—Immunity of pan-
elist

Any report of the expert opinion reached by the medical
review panel shall be admissible as evidence in any action
subsequently brought by the claimant in a court of law, but
such expert opinion shall not be conclusive and either party
shall have the right to call, at his cost, any member of the
medical review panel as a witness. If called, the witness shall be
required to appear and testify. A panelist shall have absolute
Immunity from civil liability from all communications, findings,
opinions and conclusions made in the course and scope of duties
prescribed by this article [16-9.5-1-1 to 16-9.5-9-10]. (Source:
IC 1971, 16-9.5-9-9; as added by Acts 1975, P.L. 146, § 1.)

§ 10. Compensation and fees
Each health care provider member of the medical review
panel shall be paid at the rate of twenty-five dollars [825.00]

per diem, not to exceed a total of two hundred fifty dollars

[8250], for all work performed as a member of the panel
exclusive of time involved if called as a witness to testify in
court, and in addition thereto, reasonable travel expense.

The chairman of the panel shall be paid at the rate of one
hundred dollars [$100] per diem, not to exceed five hundred
dollars [$500], plus reasonable travel expenses. The chairman
shall keep an accurate record of the time and expenses of all the
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members of the panel, and the record shall be‘ submitted to the
parties for payment with the panel’s report.

Fees of the panel including travel expenses and other ex-
penses of the review shall be paid by the side in whose favor
the majority opinion is written. If there is no majority opinion,
then each side shall pay one-half [14] of the cost.

The chairman shall submit a copy of the panel’s report to
the commissioner and all parties and attorneys by registered
or certified mail within five [5] days after the panel renders
its opinion. (Source: IC 16-9.5-9-10, as added by Acts 1975,
P.L. 146, § 1, p. 854; as amended by Acts 1977, P.L. 187, § 8.)
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Chapter 10
PRELIMINARY DETERMINATION AND DISCOVERY

Sec.

1. Affirmative defenses or issues of law or fact; compelling discovery;
motion; jurisdiction; limitations.

2. Moving parties to proceedings; limited jurisdiction; procedures.

Nonmoving parties; appearance and response to motion; ruling;
time limits. :

Stay of medical review panel proceedings.

Enforcement of court’s rulings.

§ 1. Affirmative defenses or issues of law or fact; compelling
discovery; motion; jurisdiction; limitations

A court having jurisdiction over the subject matter and the
parties to a proposed complaint filed with the commissioner
under this article may, upon the filing of a copy of the pro-
posed complaint and a written motion under this chapter, (1)
preliminarily determine any affirmative defense or issue of
law or fact that may be preliminarily determined urnder the
Indiana Rules of Procedure; or (2) compel discovery in ac-
cordance with the Indiana Rules of Procedure; or (3) both.
The court has no jurisdiction to rule preliminarily upon any
affirmative defense or issue of law or fact reserved for
written opinion by the medical review panel under IC 16-9.5-
9-7(a), (b) and (d). The court has jurisdiction to entertain
a motion filed under this chapter only during that period of
time after a proposed complaint is filed with the commissioner
under this article but before the medical review panel renders
its written opinion under IC 16-9.5-9-7. The failure of any
party to move for a preliminary determination or to compel
discovery under this chapter before the medical review panel
renders its written opinion under IC 16-9.5-9-7 shall not con-
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stitute the waiver of any affirmative defense orT issue of law
or fact. (Source: Acts 1979, P.L. 162, § 5.)

§ 2. Moving parties to proceedings; limited jurisdiction; pro-
cedures

Any party to a proceeding commenced under this article, the
commissioner or the chairman of any medical review panel, if
any, may invoke the jurisdiction of the court by paying the
statutory filing fee to the clerk and filing a copy of the
proposed complaint and motion with the clerk. The filing of
a copy of the proposed complaint and motion with the clerk
shall confer jurisdiction upon the court over the subject matter
and the parties to the proceeding for the limited purposes
stated in this chapter, including the taxation and assessment
of costs or the allowance of expenses, including reasonable
attorney fees, or both. The moving party or his attorney shall
cause as many summonses as are necessary to be issued by
the clerk and served on the commissioner, each nonmoving
party to the proceedings and the chairman of the medical
review panel, if any, unless the commissioner or the chairman
is the moving party, together with a copy of the proposed com-
plaint and a copy of the motion pursuant to Rules 4 through
4.17 of the Indiana Rules of Trial Procedure, IC 34-5-1-1.
(Source: Acts 1979, P.L. 152, §5)

§ 3. Nonmoving parties; appearance and response to motion;
ruling; time limits

Each nonmoving party to the proceeding, including the com-
missioner and the chairman of the medical review panel, if
any, shall have a period of twenty (20) days after service,
 or a period of twenty-three (23) days after service if service
is by mail, to appear and file and serve his written response
to the motion, unless the court, for cause shown, orders the
period enlarged. The court shall enter its ruling on the motion
within thirty (30) days after it is heard, or if no hearing is
requested, granted or ordered, within thirty (30) days after
the date on which the last written response to the motion is
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filed, and shall order the clerk to serve a copy of its ruling
on the motion by ordinary mail on the commissioner, each
party "to the proceeding and the chairman of the medical
review panel, if any. (Source: Acts 1979, P.L. 152, §5.)

§ 4. Stay of medical review panel proceedings

Upon the filing of a copy of the proposed complaint and
motion with the clerk of the court all further proceedings
before the medical review panel shall be stayed automatically
until the court has entered its ruling on the motion. (Source:
Acts 1979, P.L. 152, § 5.)

§ 5. Enforcement of court’s rulings

The court may enforce its ruling on any motion filed under
this chapter in accordance with the Indiana Rules of Procedure,
subject to the right of appeal. (Source: Acts 1979, P.L. 152,
§5.) '

[Page 155 follows]
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ALL LINES - STOCK INDUSTRY PROJECTIONS

Conning & Company -- Forecasting & Modeling Service
Total GAAP
Stat, GAAP Income Prem, Reserve
Under~- Under- Invest~- to to Total
Premium X Loss  Expense Comb, writing writing ment X Pre- After GAAP GAAP GAAP  Surp. Surp. Leverage
Year VWritten Change Ratio Ratio Ratio Loss Loss Income Change Tax Tax Taxes Capital ROE Ratio Ratio Ratio
1980 § 66,875 75.00  28.5%  103.5% ($ 2,674) $ 9,198 $40,568 1.76 1,82 3.58
1981 69,215 3.5% 76.8% 29.4% 106.2% ( 4,579) (§ 4,254) 10,287 11.8% 6,033 5,832 201 40,763  14,3% 1.82 2,02 3.84

73) 11,845 15.1% 4,672 5,105 (434) 45,585 11.8% 1.68 1.97 3.65

1982 71,834 3.8% 80.0% 30.1x 1107 ( 7,496) ( 7,1
( 9,825) 12,354 4,37 2,528 3,925 (1,397) 48,629 8.3x 1.65 2.02 3.67

1983 74,351  3.5% 82,51 30.8% 113.3% ( 10,144)

1984 80,865 8.8 90.2% 30.2X 120.4% ( 16,690) ( 16,315) 13,353 8.1% (2,962)  (443) (2,519) 46,525 -0.9% 1,96 2.46 4.42
1985 92,940 14.92 91,71  29.1% 120.8T ( 19,812) ( 19,144) 14,157 6.0% (4,987) (3,777) (1,210) 42,748 -B8.5% 2.54 3.10 5.64

1986 113,032 21,6 86.8% 27.2%  114.0% 17,033 ( 16;112) 15,295 8.0% (817) (267) (550) 42,481 -0.6X 3,16 3,58 6.74
,1987 130,189 15,2 32,31 26,41 108.6% 12,609) ( 11,718) 16,961 10.9% 5,243 5,190 53 47,671 11,53 3,24 3.57 6.81

~ o~

S 4

P

-
~

7919/ 95 =

'Sl“

-



Tl ¥;:

MAJOR REINSURERS' RESULTS

Conning & Company

($ Millions) 1984

COMPANY PREMIUM COMBINED RATIO
General Re $§ 1,065 127 .0Z
North American/Swiss Re 496 129.5%
Employers Re ‘ 487 116 .92
Prudential Re : 450 150.92
American Re 441 127.5%
Munich Re . 263 122.9%
Skandia American 256 133.67
New York Insurance Exchange 218 137.3%
Kemper Re 203 120.0%
INA Re 189 132.9%

ALL REINSURERS $ 6,610 127.1%
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12/31/83 12/31/84 3/31/85
Hospitals
Net Earned 5,191. © 114,363, ~ 68,983.
Incurred Loss (970.) 18.69% (211,393.) 184.847% (108,150.) 156.78%
* Incurred LAE (1,530.) 29.47% (61,266.) 53.57% (57,859.) 83.87%
Admin. Expense (12,811.) 246.797 (59,658.) 52.17% (17,474.) 25.33%
Underwriting Gain
(Loss) (10,120.) (194.95%) (217,954.) " (190.58%) (114,500.) (165.98%)
Physicians
Net Earned 2,802. 9,631. 2,679.
Incurred Loss (524.) 18.70% (1,407.) 14.61% (130.) 4.85%
* Incurred LAE (813.) 29.01% (1,064.) 11.05% (125.) 4.67%
Admin. Expense (6,781.) 242.01% (4,551.) 47.25% (679.) 25.35%
Underwriting Gain
(Loss) (5,316.) (189.72%) 2,609. 27.09% 1,745. 65.14%
Nursing Homes
Net Earned 862. 25,393. 5,144,
Incurred Loss (195.) 22.627% (15,828.) 62.33% (11,152.) 216.80%
* Incurred LAE (268.) 31.09% (6,090.) 23.98% (4,911.) 95.47%
Admin. Expense (2,129.) 246.98% (11,994.) 47.23% (1,302.) 25.31%
Underwriting Gain
(Loss) (1,730.) (200.70%) (8,519.) (33.54%) (12,221.) (237.58%)
* Includes Unallocated . (149.86%) (162.72%)

**Start-Up Expense - Not credible ratios

Overall
Underwriting

71513 /85
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Provipers Insurance Company

4711 Highwa); 50 West « PO. Box 1498 « Jefferson City, Missouri 65102 ¢ 314-893-5333
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BOARD OF GOVERNORS
OF THE
HEALTH CARE STABILIZATION FUND
NAME - ADDRESS REPRESENTING

The Honorable Fletcher Bell
Commissioner of - Insurance

Dr. James Lueger

201 North 6th St., Seneca, KS 66538 Doctor of Osteopathic Medicine

Dr. David Allen Jacoby
613 Market St., Osage City, KS 66523 Optometrist

Mr. Stephen Crow, Director of Pharmacy Services
St. Francis Hospital & Medical Center Pharmacist
1700 West Seventh, Topeka, KS 66606

John W. Young, M.D., P.A.
8220 Travis, Suite 115, Shawnee Mission, KS 66204 Medical Doctor

Dr. John H. Hill, II, D.C.
944 Kentucky, Lawrence, KS 66044 Chiropractor

Mr. Bradley Smoot, Petefish, Curran & Immel
9th & Louisiana, Lawrence, KS 66044 Public

Mr. James O'Connell, Executive Director
Providence-~-St. Margaret Health Center Hospitals
8929 Parallel Ave., Kansas City, KS 66112

Dan Roberts, M.D., Ph.D.
3333 East Central, No. 301, Wichita, KS 67208 Medical Doctor

Dr. George Learned
401 Arkansas, Lawrence, KS 66044 Medical Doctor

Mr. Curtis C. Erickson

President & Chief Executive Officer

Great Plains Health Alliance, 625 Third Street Hospitals
P. O. Box 366, Phillipsburg, KS 66761

Dr. Ross Shook

217 East First, Hutchinson, KS 67501 Doctor of Osteopathic Medicine )

Mr. Roger Samuelson
Newman Memorial Hospital
12th & Chestnut Streets, Emporia, KS 66801 Hospitals

Subsection (b)(2) of K.S.A. 40-3403

The board shall consist of 13 persons appointed by the commissioner of insurance,
as follows: (A)The commissioner of insurance, or the designee of the commissioner,
who shall act as chairperson; (B)one member appointed from the public at large who is
not affiliated with any health care provider; (C)three members licensed to practice
medicine and surgery in Kansas who are doctors of medicine; (D)three members who are
representatives of Kansas hospitals; (E)two members licensed to practice medicine and
surgery in Kansas who are doctors of osteopathic medicine; (F)one member licensed to
practice chiropractic in Kansas; and (G)two members of other categories of health care
providers. Meetings shall be called by the chairperson or by a written notice signed
by three members of the board. The board, in addition to other duties imposed by this
act, shall study and evaluate the operation of the fund and make such recommendations
to the legislature as may be appropriate to ensure the viability of the fund.



MINUIES OF THE NOVEMBER 27, 1984 MEETING
OF THE BOARD OF GOVERNCRS
OF THE
. KANSAS HEALTH CARE STABILIZATION FUND

The November 27, 1984 meeting was called at the request of Commissioner Bell and
nine (9) members of the Board, including the Commissioner, were in attendance. The
following individuals were present at the meeting: Commissioner Fletcher Bell;
‘Robert Hayes; Raymond Rathert; Robert B. Samuelson; James J. Lueger; George R.
Learned; David Jacoby; Stephen Crow; John H. Hill; Bradley Smoot; Dan Roberts;
Derenda J. Mitchell; and Pamela Sjoholm.

Introductions were made of all persons present and the minutes from the previous
meeting were read and approvéd wnanimously.

Robert Hayes of the Fire and Casualty Division of the Kansas Insurance
Department presented a report on rate filings and underwriting changes in medical
malpractice coverages. Mr. Hayves discussed the availability of excess insurance over
the Fund's $3,000,000 per occurrence and $6,000,000 aggregate caps. Mr. Hayes
reported that he had been advised that Medical Protective would not write excess over
the Fund's excess ﬁnless the provider held primary coverage with Medical Protective.
Robert Hayes recounted that he had received recent requests for rate changes in
hospitalization rates from St. Pzul and had received physicians and surgeons filings
from several of the companies writing medical malpractice liabilitv insurance
coverage in Kansas. Mr. Haves indicated that significant adjustments in rates would
occur because of the new entrv into the wmarket of Permsvlvania Casualty. He indicated

that Pernsylvania Casualtv may be seeking a sixty-eight percent (687) rate increase



in the rear future. Medical Protective, according to his sources, did not anticipate
changes until July 1, 1985. St. Paul, according to Mr. Hayes' sources, were
considering a ten percent (107) increase also around Julv 1, 1985,

The Commissioner reported that he was earnestly searching for a claims person to
assist in handling the Fund's claims files and proposed hiring a consulting actuarial
firm to assist in calculating reserves and assessments on approximately a quarterly
Basis. The Commissioner also reported that audits made of the Fund reflected that the
Fund's administration was good, but documentation needed to be improved. The
Commissioner stressed that we were going to employ outside counsel more frequently
and requested questions. Dr. Roberts stated that he wanted us to make sure any claims
man we hired received proper training in medical malpractice. The Commissioner
responded that he would send the new employee to school.

Derenda Mitchell, newly appointed attorney for the Health Care Stabilization
Fund and successor to Michael Dutton, handed out the Fund statistics current as of
October 10, 1984, Ms. Mitchell recounted that the Fund had incurred the cost of three
additional settlements since October 10, 1984, and that three judgments had been
rendered as of the October 10 date. The three judgments which had been rendered since
October 10, 1984 affected the Fund for $95,000, $1,140,000 and  $4,900,000,
respectively. Post trial motions and prospective appeals were pending on the two
cases over $1,000,000. Ms. Mitchell added that approximately forty (40) additiocnal
claims had been opened since October 10, 1984 and she advised the Board that
approximately thirteen (13) brain damaged baby cases were pending against the Fund,
two of which had been filed since the October 10th figures and all of which posed
significant exposure to the Fund. .

Ms. Mitchell recommended to the Board the necessity of rigorous enforcement of

the provisions enacted by Serate Bill No. 507 which became effective July 1, 1984,



Copies of the new law were distributed at the meeting. Ms. Mitchell cited subsection

(g) of Section 3 of the law which provides:

. if the board of governors determines that an individual health care
provider presents a material risk of significant future liability to the
fund, the board of governors is authorized. . . to terminate the lisbility

to the fund for all claims against the health care provider.

Ms. Mitchell advised the Board that the provision was fraught with Ilegal
questions and that anv action in this area would not be easily or smoothly
facilitated. A provider who had its coverage cancelled by the Fund would most likely
seek redress of the issue. Dr. Roberts inquired if coverage could be terminated
irrediately. Ms. Mitchell stated that coverage would not be cutoff on a claims basis.
Persons having claims prior to the date of termination, could seek indermity from the
Fund. The Cormissioner added that we must give thirty (30) days notice and that all
due process issues would be and must be observed. The Cammissioner suggested that a
subcammittee be appointed to review claims histories of providers. The Commissicner
asked Dr. Roberts, Dr. Learned and Brad Smoot if they would serve. They accepted. The
formation of the subcommittee was moved, seconded and approved. Dr. Roberts added
that the Fund's responsibility in this regard should be divorced and separate from
that of the Board of Healing‘ Arts. Mr. Smoot added that the Fumd was more concerned.
with fiscal consideratioms.

The Commissicner closed the meeting by saying that he had tried to get health
care providers and lawyers together to discuss the state of medical malpractice in
Kansas. He advised that the 1985 Legislative Session would prove interesting in this

regard. Dr. Roberts requested notification by telephone as well as letter prior to



future meetings. The Commissicner expressed appreciation for everyone's attendance,

and the meeting was adjourned.




MINUTES OF THE MEETING
OF THE
BOARD OF GOVERNORS
OF THE
KANSAS HEALTH CARE STABILIZATION FUND
JULY 5, 1984

On July 5, 1984, at 1:30 p.m., in the Third Floor Conference Room of the Kansas
Insurance Department, the newly created Board of Governors for the Health Care Stabilization
Fund held their introductory meeting. In attendance at this meeting were the following
members of the Board of Governors: Fletcher Bell, Chairman and Commissioner of Insurance;
Dr. George Learned; Dr. John Young; Dr. Dan Roberts, representing physicians; Curtis Erickson;
Roger Samuelson; James O'Connell, representing the hospitals; Dr. Ross Shook; Dr. James
Luegar, representing Osteopaths and at large members; Dr. Dave Jacoby, optometrists; and
Steven Crow, pharmacists. Also in attendance at the meeting were the following staff
personnel of the Kansas Insurance Department: Ron Todd, Assistant Commissioner of
Insurance; Diek Brock, Administrative Assistant; William W. Sneed, Chief Attorney; Michael J.
Dutton, Attorney for the Kansas Health Care Stabilization Fund; Raymond Rathert, Supervisor
of the Fire and Casualty Division; and Ron Nitcher, Controller and Auditor. ,

Chairman, Fletcher Bell, brought the meeting to order welcoming and thanking the
members of the Board of Governors for agreeing to accept their appointments to serve.
Introductions were made and a discussion of the duties_and responsibilities of the Health Care
Stabilization Fund Board of Governers was commenced.

Mike Dutton briefly outlined the implementing legislation for the Board of Governors
which was 1984 Senate Bill No. 507, which became effective on July 1, 1984. He gave the
Board members a handout with information regarding the Health Care Stabilization Fund. In
the handout, a copy of Senate Bill No. 507 was provided. Mr. Dutton advised of the changes
made to the Health Care-Stabilization Fund and the Health Care Provider Insurance Availability
Act by Senate Bill No. 507, specifically emphasizing the implementing authority of the Board of
Governors in Section 3 of the bill. Sectio.n 3 provides that the Board of Governors shall provide
(a) technical assistance with respect to the administration of the Fund; (b) expertise in the
evaluation of claims or potential claims; (¢) advice, information and testimony to the
sppropriate licensing or diseplinary authority regarding the qualifications of health care
providers; (d) recommendations to the legislature as may be appropriate to insure the viability

of the Fund; and (e) the authority to terminate coverage under the Health Care Stabilization



Fund of a health care provider who presents a material or significant risk of future liability to
the Fund.

A question was raised regarding tort liability for membership of the Board of Governors.
It was suggested that inasmuch as the Board members are considered to be employees of the
Insurance Department, they would be provided coverage under the Tort Claims Act.
Commissioner Bell indicated that he would request an Attorney General Opinion so as to have
that point clarified.

Ron Nitcher explained the reimbursement to be provided Board members for their travel
and per diem pui'suant to the requirements set forth by the State of Kansas. Such amounts are
included in Section 4 of the handout that was given to the Board at the meeting. These amounts
are twenty-two cents ($.22) per mile for private automobiles, thirty-four cents ($.34) per mile
for private plane and a maximum of forty dollars ($40.00) per diem subsistance allowance.

Mike Dutton then directed the Board of Governors to the first section of the handout to
discuss the status of the Health Care Stabilization Fund at the present time. He went through
the figures that are listed in Section 1 and advised that for further background information
members should read the article provided in Section III of the handout. He discussed the
current claims practices of the Fund and how it works with the primary coverage. At that
time, Dr. Roberts offered the opinion that it might be beneficial to explore hiring claims
management person or team to evaluate the claims for the Health Care Stabilization Fund. He
indicated that from his experience, oftentimes defense counsel and the primafy carriers'
interest are somewhat different from the Health Care Stabilization Fund. He indicated that it
might be advantageous to have the Fund's interest represented at an earlier stage to determine
are serious and which cases should be settled quickly and which should not. This, he indicated,
would help in the relationship between the primary carrier and would prvent them from
tendering their limits in to early or too late to the Fund, depending on the case.

Ray Rathert then made a presentation regarding the efforts the Department has been
involved in relative to exploring reinsuring the Fund. He indicated that over the past year and
one-half the Department has looked at reinsurance and has received information from four (4)
reinsurers who are interested in reinsuring the Fund. At that time, Mr. Rathert was unable to
provide anything definitive on what type of coverage was sought or desired, at what cost and at
what levels. However, he indicated that such information should be available within the not too
distant future and at the next meeting of the Board he should be able to provide a reinsurance

proposal of some kind for the Board to consider.



Mr. Rathert also discussed the availability of excess coverage above the Fund's cap of $3
million. He advised that St. Paul has agreed to write coverage up to $10 million on their own
insureds. He also indicated that Pennsylvania Casualty Company and Medical Defense
Insurance Company were also planning to write excess insurance coverage. Mr. Rathert
indicated that there will probably be others who will write this coverage but at this tiine there
has been no confirmation. He advised that the Department is further exploring excess
insurance coverage.

More indepth discussion was then had regarding the standards which should be used in
determining whether a health care provider should be terminated from the Fund. Concerns
were expressed as to whether this, in fact, represented an function of the Board of Healing
Arts. It was explained that the fiscal impact to the Fund was what was to be considered as
opposed to the type of care rendered and that the Board of Governors would have to work in
concert with the Board of Healing Arts. Members were asked to consider what their thoughts
would be relative to this difficult area and defer the discussion to the next meeting. The
Commissioner indicated that in all likelihood, certain names would be presented to the Baord of
Governors for such consideration in the not too distant future.

Commissioner Bell then ad&is‘ed the Board that he thinks it would be advisable to have a
separate and independent claims audit of the Health Care Stabilization Fund conducted. This
would be separate and apért from any claims audit conducted by a reinsurer for the purpose of
determining reinsurance or any other insurance coverage. The purpose of the claims audit
would help establish the status of the Fund at the present time and would help the Department
in administering the Fund. A sample of the claims audit was provided in Section V of the
handout as to what type of information would be provided. After a motion was made and
seconded to conduct the claims audit, it was voted on and passed unanimously.

The Commissioner concluded the meeting by setting forth what should be provided at the
next meeting. He indicated that by that time he would have requested and hopefully received
the Attorney General opinion determining the liability exposure to the Board of Governors.
Also, he indicated he hoped to have some reinsurance proposals to look at. Also, the
Commissioner hoped he would be able to have the claims audit performed and received the
report to go over with the Baord at the next meeting. Finally, he asked the Board members to
provide him with a letter asking any questions of him or his staff about what the Board's

parameters would be and offering any comments which they would like to provide.



The Commissioner indicated that the Minutes of the meetings would be prepared and
submitted to the health care providers for review and signature within ten (10) days from the
date of the meeting. He indicated that the next meeting would be in approxiately two (2) to
three (3) months and that meetings would be held on an average of three (3) to four (4) times
per year. He indicated that in the future, at least two (2) weeks notice would be given to Board
members regarding the meeting if at all possible.

Inasmuch as there was no further business, the Commissioner adjourned the meeting.

The foregoing represents the Minutes of the meeting of the Health Care Stabilization
Fund Board of Governors on July 5, 1984. I have reviewed and concur with the content and
substance of the Minutes as recorded.
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KANSAS HEALTH CARE PROVIDER INSURANCE AVAILABILITY PLAN

Board of Governors

(7-1-85)

Names & Addresses

CHAIRMAN
James L. Ketcherside
President
Farmers Alliance Mutual Ins. Co.
1122 North Main
McPherson, KS 67460

SECRETARY
Homer H. Cowan, Jr.
Vice President
The Western Insurance Companies
14 East First Street
Fort Scott, KS 66701

TREASURER
Paul D. Tompkins ‘
Sargent-Wanamaker Insurance
P.0. Box 4266
3601 West 29th Street-Suite 106
Topeka, KS 66604
J.B. Barbee
3342 Jeanette Street
Wichita, KS 67204

Mrs. Dixie Olson
Rt. 1 Box 148
Lawrence, KS 66044

David Loritz, General Manager
The St. Paul Insurance Companies
7600 College Blvd.

P.0. Box 2954

Overland Park, KS 66201

Clifford D. Custin

Deputy Regional Vice President
State Farm Insusrnce Companies
2000 1-70 Drive

Columbia, MO 65201

David W. Wilson, Vice President
The Medical Protective Company
5184 Reed Road

Fort Wayne, IN 46805

M. Martin Halley, M.D.
40 Medical Arts Building
1001 Horne

Topeka, KS 66604

Representing

Domestic
Insurers

Domestic
Insurers

Insurance
Agents

General
Public

General
Public

Foreign
Insurers

Foreign
Insurers

Foreign
Insurers

Health
Care
Provider
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Vi PRESIDENT -PUBLIC AFEAIRS Ju]_y 15 . 1985

Mr. Bob Hayes

Kansas Insurance Department
420 S.W. 9th Street

Topeka, Kansas 66612

RE: Kansas Health Care Provider Insurance Availability Plan
Minutes - Board of Governors Meetings

Dera Mr. Hayes:

Jim Ketcherside called and stated that you needed copies of the
Minutes of the Board of Governors for the past year. Attached
you will find the minutes of:

July 11, 1984
September 6, 1984
October 25, 1984
March 27, 1985

Very truly yours,
/'r/ TS
i e~ > m

/
HéﬁER H. COWAN, JR.
VICE PRESIDENT

HHC:cb
Enclosures

cc: Mr. James L. Ketcherside
Chairman - K.H.C.P.I.A.P.

- Thig
)
P bk Y
_.:dm.. ‘7;1

Coap?

LA LN TV AR QHIRTTN SO AN - Td



-
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Kansas Health Care Provider Insurance Availability Plan
Buard of Governors Meeting
March 27, 1985 - 1:30 p.m,

Merchants National Bank 1O 1A ar
s ¢
Topeka, Kansas PUBLIC AFFAIRS

The meeting of the Board of Governors of the Kansas Health Care Provider
Insurance Availability Plan was called to order by Chairman James L.
Ketcherside at 1:30 p.m., March 27, 1985. The following members were
recorded as being present:

Mr. James L. Ketcherside, Chairman
Mr. Paul D. Tompkins, Treasurer
Mr. Houmer D. Cowan, Jr., Secretary
Mr. David W. Wilson

Mrs. Dixie Olson

Mr. David Loritz

. Excused absence:

Mr. J. B. Barbee
Mr. Clifford D. Custin
Dr. M. Martin Halley

Others present:

Mr. L. M. Cornish, Legal Counsel
Mr. Robert D. Hayes, -Kansas Insurance Dept.

In the absence of Mr. Custin, Mr. James L. Ketcherside was appointed
recording secretary for the purpose of recording the minutes of the meeting.

Minutes On motion by Mr. Paul Tompkins, seconded by Mr.

Homer Cowan, the minutes of the Telephone Conference
Meeting of the Board of Governors held October 25,
1984 and the meeting of the Board of Governors held
September 6, 1984, were approved as recorded.

Treasurer's Report Mr. Paul Tompkins then presented a Treasurer's

Report for the period ending February 28, 1985. The
report included the Receipts and Disbursements for the _
period June 30, 1984 to February 28, 1985. A copy of
Mr. Tompkins' report is included as part of the
minutes. Mr. Tompkins then requested permission to
increase the balance at the Columbian Trust Company,
Topeka, Kansas to $150,000 and reduce the authority
at the Merchants National Bank, Topeka, Kansas to
$100,000. He explained that there were numerous
changes being made at the Merchants National Bank
and he felt that it would be prudent to increase the
authorization at the Columbian Trust Company and
reduce the authority at the Merchants National Bank
down to the F.D.I.C. insured limits. On motion by
David Loritz, seconded by Homer Cowan, Mr.
Tompkins treasurer's report and the recommendation to
increase the balance authority at the Columbian Trust
.Company to $150,000 and reduce the balance authority
at the Merchants National Bank, Topeka, Kansas to
$100,000 were unanimously approved.



KHCPIAP Minutes - March 27, 1985 Page 2

Attorney General's
Opinion

J.U.A. Meeting

Amend Servicing Carrier

Contract

Waiver of Subrogation

Chairman Ketcherside then referred to the
Attorney General's opinion on the immunity status
of the Board of Governors which had been mailed
out to each member and asked if there were any
questions. Following discussion of the opinion, it
was the consensus of the Board that Mr. L. M.
Cornish, legal counsel for the PLAN, should review
the opinion and report to the Board at its next
meeting. Also, it was felt that a copy of the
opinion should be sent to the insurance carrier
providing the officers and directors insurance
coverage for the PLAN.

On motion by David Wilsun, seconded by David
Loritz, it was unanimously approved that the PLAN
send one member of the Board of Governors to the
National J.U.A. Meeting to be held in Florida
October 9, 10, 11, 1985. .Mr. Paul Tompkins was
the selected representative of the Board of
Governors to attend the meeting.

Chairman Ketcherside explained that the present
servicing carrier contract did not contain a
provision for the servicing of existing claims should

the contract with the current servicing carrier be

cancelled or nonrenewed. Since the fee for the
service provided by the servicing carrier is
calculated as a percentage of written premium, in
the event of cancellation or nonrenewal the contract
does not provide a fee basis for the continued
servicing of the outstanding claims at the time the

‘contract is discontinued. Following discussion, it

was the consensus of the Board that Mr. L. M.
Cornish should draft an amendment to the servicing
carrier contract that would permit the servicing of
the outstanding claims by the servicing carrier
retiring from the contract and provisions made for
the appropriate fee for reimbursement for services
rendered.

Homer Cowan explained that occasionally, during
the claim settlement negotiation, it may be
necessary to waive subrogation in order to effect a
reasonable settlement of a claim. He requested the
Board of Governors either give the servicing
carrier. authority to waive subrogation when deemed
necessary to effect 4 reasonable loss settlement or
to advise the servicing carrier that it had no
authority to waive the subrogation rights of the
PLAN. Following discussion, and on motion by
Dave Loritz, seconded by Paul Tompkins, it was
agreed that the loss files of the PLAN are to be
handled with the same claims philosophies and
practices as that of the servicing carrier's loss
files.



KHCPIAP Minutes - March 27, 1985 Page 3

Underwriting Committee

ReEort

Chairman Ketcherside reported that due to the
concern of the Board of Governors as to the
increasing underwriting losses of the PLAN, that he
had requested the Underwriting Committee to meet
and try to develop any feasible solutions to the
adverse results of the PLAN. Mr. Ketcherside
stated that the Underwriting Committee had met the
morning prior to the Board of Governors' Meeting
and then called on Mr. David Loritz for a report.
Mr. Loritz reported that the Underwriting Committee
had met at 9:30 a.m., just prior to this meeting.
Those present were David Loritz, David Wilson,
Homer Cowan, James L. Ketcherside, L. M. Cornish
and Robert Hayes. Mr. Loritz stated that due to
the reduced number of Health Care Providers
insured in the PLAN, the earned premium of the
PLAN was not adequate to absorb the losses now
occurring in the PLAN. He said that he felt that a
very small number of Health Care Providers insured
in the PLAN were responsible for most of the
claims. He said the Underwriting Committee
discussed this problem and discussed steps that
could be taken that could possibly be helpful to the
PLAN. The steps recommended by the Under-
writing Committee were:

1. Gather data that will enable the Medical Society
to have a more clear understanding of the impact
the PLAN is having on the cost of medical
malpractice liability insurance in the medical
profession,

2. Adjust rates to a level of 25% in excess of the
St. Paul Fire and Marine medical malpractice
rates being charged in Kansas and to review the
surcharges to determine their appropriateness.

3. Review the Podiatrist rate structure for
adequacy.

4, Determine whether or not it is possible for the
PLAN to submit problem risks to the Health Care
Stabilization Fund Oversight Committee for
authority to cancel coverage of the risk from the
PLAN. If not permissible, legislation should
possibly be considered to allow this practice.

Following discussicn, on motion by David Loritz,
seconded by Homer Cowan, the recommendations of
the Underwriting Committee were approved. Also,
it was the consensus of the Board that Mr.
Ketcherside should write a letter to Mr. lJerry
Slaughter, Executive Director of the Kansas Medical
Society, expressing the deep concern of the Board
of Governors and a willingness to meet with
representatives of the medical society to see if
there are other steps to be considered.
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Adjournment

There being no further business to come before the
Board, the meeting adjourned at 4:00 p.m,

y C MMQZ
J.ames,NL{ Ketcherside
/'Recording Secretary



MINUTES

Kansas Health Care Provider Insurance Availability Plan
Board of Governors Telephone Conference Call Meeting

October 25, 1984 - 3:00

Present were:

p.m.

Mr. James L. Ketcherside, Chairman
Mr. Paul D. Tompkins, Treasurer
Mr. Homer D. Cowan, Jr., Secretary

Mr. J. B. Barbee

Mr. Clifford D. Custin

Mr. David Wiison
Mr. Dave Loritz

Excused absence:

Dr. M. Martin Halley
Mr. L. M. Cornish

Mrs. Dixie Olson

Others present:

Mr. Robert D. Hayes, Kansas Insurance Department

Before the meeting officially started by a conference call, Mr. Ketcherside
mentioned that the annual statement had been sent to the Kansas Insurance
Department with a request to pay the amount that was owed from the Health"

Care Stabilization Fund.

Directors &

Officers

Liabilit
Insurance

Tort Claims Act

Mr. Ketcherside called the meeting to order at
3:00 p.m. and mentioned that International Surplus
Lines Insurance Company declined to renew our
coverage. Mr. Ketcherside then called them directly
and they agreed to quote a $2,000,000 limit at a
$13,200 premium plus 4% tax. This includes a $5,000
deductible. Their concern centered around JUA's
encountering financial trouble. On a motion by
Mr. Homer Cowan and a second by Mr. David Loritz,
a motion was made that we accept this offer of
coverage. The motion carried unanimously.

We discussed the Tort Claims Act which provides
immunity for state officials. It was suggested that
legislation be introduced to obtain board immunity.
We need to visit with the Kansas Insurance
Department to see if they will provide support for
this effort. Mr. Robert Hayes mentioned that there
was a new attorney general's opinion that the Tort .
Claims Act applies to the board of governors to the
administrative fund activity. Mr. Hays will discuss
this matter with the insurance commissioner.



KHCPIAP Minutes - October 25, 1984

Other Business

Adjournment

Page 2

Mr. Homer Cowan discussed a case under the Plan
that he hopefully believes can be settled for about
1.4 million. The additional insured involved is not a
health care provider and, therefore, no surcharge of
the premium was made. The plaintiff's attorney has
made several points that are not valid including the

fact that the plan should have recommended higher
limits.

The meeting was adjourned at 3:30 p.m.

Clifford D. Custin
Recording Secretary



MINUTES

Kansas Health Care Provider Insurance Availability Plan
Board of Governors Meeting

September 6, 1984 - 9:30 a.m.

First National Bank

Topeka, Kansas

The meeting of the Board of Governors of the Kansas Health Care Provider
Insurance Availability Plan was called to order by Chairman James L.
Ketcherside at 9:30 a.m., September 6, 1984. The following members answered
roll call and were recorded as being present:

Mr. James L. Ketcherside, Chairman

Mr. Paul D. Tompkins, Treasurer

Mr. Homer D. Cowan, Jr., Secretary

Mr. Gary Caruthers, Kansas Medical Society
(Substitute for Dr. M. Martin Halley)

Mr. David W. Wilson

Mrs. Dixie Olson

Mr. Dave Loritz

Mr. Clifford D. Custin

Excused absence:
Mr. J. B. Barbee

Others present:

Mr. L. M. Cornish, Legal Counsel
Mr. Robert D. Hayes, Kansas Insurance Department

Minutes On a motion by Mr. Paul Tompkins and seconded by Mr.
Homer Cowan, the minutes of the July 11, 1984 meeting
were approved as distributed.

The balance sheet of June 30, 1984 was reviewed. Assets
included bonds in the amount of $2,873,173 along with cash,
interest due and the amounts to be transferred from the
Kansas Health Care Stabilization Fund. The total assets
were $6,013,314. Also various items of the balance sheet
comparing amounts with 1983 were reviewed. It was pointed
out that Western Insurance Companies, the servicing
carrier, should draw more money from the bank account so
that service fees can be paid on time.

Statement of The net underwriting loss in 1984 was $2,538,933 compared

Tncome to the underwriting loss in 1983 of $1,707,247. The net
loss in 1984 is $2,181,186 compared with the net loss of
$1,379,306 in 1983. The amount to be transferred from the
Kansas Health Care Stabilization Fund is $2,181,186.
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We discussed the size of the checking accounts. Money is
to be moved to investments as soon as the servicing carrier
needs are determined; it should be around the 4th or 5th
day of the following month.

Keith Mines complimented Western Casualty accounting
function for their handling of loss reserves.

Discussion followed with regard to Keith Mines CPA's letter
dated August 22, 1984. We discussed the problem with the
professional corporations, especially the one man

corporations. The charge of 20% is made for this exposure.

It was suggested that Dave Loritz draft a letter to the
Kansas Insurance Department setting out the probiem and
the concern of the Plan board and ask for the department's
response. ’

Paul Tompkins discussed his concern about claims made
after July 1, 1984 with the $200,000 coverage limits.
Premium had been collected on the $100,000 limits. A
motion was made by David Wilson to approve the certified
audit to be presented to the Kansas Insurance Commissioner
with a request for reimbursement of the net operating loss
in three instaliments. The second was by Dave Lloritz and
the motion was passed unanimously.

On a motion made by Mr. Clifford D. Custin and seconded
by Mr. Paul Tompkins, it was agreed to retain Keith Mines
as outside auditor for the next year.

In discussion, Mr. Custin inquired of Mr. Mines if the
board was acting properly in taking care of the financial
affairs. Mr. Mines stated that the board was doing "the
best that we could" in view of the size of the operation.
Mr. Paul Tompkins asked if any additional trails could be
made for audit purposes. Mr. Mines responded that
everything was being handled correctly.

The motion was passed unanimously.

Mr. Homer Cowan indicated that the allocated adjustment
expense is $20,000 short. He feels that he may have to
come before the board for additional payment. At the
present time, he is looking to determine where the increase
is coming from. Mr. Ketcherside pointed out the refunds
Western has made in the past and feels that if we need to
reciprocate, we should do so. We do not feel that the
Western Insurance Company should suffer a loss.
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Dr. Halley again requested a breakdown of claims and their
nature. He would like to know what expenses are being
charged to each claim. Mr. Homer Cowan indicated that he
needs to get this information manually and that it will take
considerable time. Discussion indicated that this
information may come through the closed claim report.
Mr. Cowan will investigate what his company has with
regard to the closed claim report and provide to

Dr. Halley.

The Underwriting Committee met on May 23 to review the
rate level. The plan prefers to be 10% over the voluntary
market rates. In using 1SO rates, we may not reflect
current activity. Therefore, as of July 1, 1984, we will
use St. Paul Fire Marine and Medical Protective rates.
St. Paul's rates are 40% above ISO plus the 15% surcharge.
Therefore, rates have been increased 55% plus 30% increase
for increased limits. Chiropractor rates went up 355% on
August 1. It was disclosed that the plan will not sell
excess coverage over $3,000,000 which is the Fund limit.

There was a general discussion of market conditions by
Mr. Robert Hayes. He reviewed rates by various carriers
including Pennsylvania Casualty, Medical Defense, St. Paul,
Medical Protective and Professional Mutual. He pointed out
that there is difficulty in obtaining excess coverage over
the fund. Really, no such market exists except some
companies will provide excess for their own insureds.

Mr. Paul Tompkins indicated that Alliance Administrators is
quoting. Last year's quote was $11,200. We may have
difficulty in obtaining coverage this year in view of the
Plan's loss. The international Surplus Lines (Crum and
Forrester Group) has the coverage.

Mr. James Ketcherside reported on a constitutional
referendum to be held in Florida on limiting medical
malpractice losses. He feels that the limiting of this kind
of loss needs to be done elsewhere.

The meeting adjourned at 12:00 noon.

Clitfford D. Custin
Recording Secretary



MINUTES

Kansas Health Care Provider Insurance Availability Plan
Board of Governors Meeting

July 11, 1984 - 9:30 a.m.,

Topeka Club Merchants National Bank

Topeka, Kansas -

The meeting of the Board of Governors of the Kansas Health Care Provider
Insurance Availability Plan was called to order by Chairman James L.
Ketcherside at 9:30 a.m., July 11, 1984, at the Topeka Club, Merchants
National Bank, Topeka, Kansas. Clifford D. Custin was appointed to be
recoraing secretary for the meeting. The following members answered roll -
call and were recorded as being present:

Mr. James L. Ketcherside, Chairman
Mr. Paul D. Tompkins, Treasurer
Mr. Homer D. Cowan, Jr., Secretary
Mr. J. B. Barbee

Dr. M. Martin Halley

Mr. Clifford D. Custin

The following were excused from the meeting due to conflicting schedules:

Mr. David W. Wilson
Mrs. Dixie Olson
Mr. David Loritz

Others present:
Mr. L. M. Cornish, Legal Counsel

Mr. Robert D. Hayes, Kansas Insurance Department

Minutes On a motion by Mr. Clifford Custin and seconded by Mr.
Homer Cowan, the minutes of the meeting held August 23,
1983 were approved as recorded.

Election of Mr. Clifford D. Custin nominated Mr. James Ketcherside as
Officers President, Mr. Homer Cowan as Secretary and

Mr. Paul Tompkins as Treasurer. This motion was
seconded by Mr. J. B. Barbee and the slate was
unanimously elected.

Servicing Mr. Homer Cowan discussed possible problems with claim

Carrier Report handling if ever the servicing carrier agreement is
terminateda. ror example, claims on hand might take a year
to be settled. There are 148 pending claims at this time.
Mr. James Ketcherside suggested that if Western Casualty
ever ceased being a servicing carrier, we might have to
retain them to handle residue claims. Mr. Ketcherside
asked Mr. Cornish to draft a three year renewal letter for
the servicing carrier with a provision for annual review of
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servicing carrier fees. The Western was complimented by
the board for their handling of the various servicing
carrier duties. The motion made by Mr. Paul Tompkins,
with a second by Mr. Clifford Custin, that the servicing
carrier contract be renewed with the Western Casualty as a
servicing carrier was unanimously passed.

Mr. Cowan further reported that currently there are 244
risks in the Plan as of March 31, 1984. |t appears that
there will be less than 300 total for the 1984 year. This
proves that the Plan js working. Initially, there were over
1,000 risks in the Plan. He discussed problems with
chiropractic risks. Some insurers may withdraw from the
market if they don't secure rate increases. This could
increase substantially the number of this type of risk in the
Plan.

Mr. Cowan discussed problems with punitive damages.
Public policy, of Course, forbids insuring willful and wanton
acts. The new act (40-3412) permits vicarious liability
coverage. It should be noted that the Fund by law cannot
pay punitive damages. For example, in the Plan, the
$200,000 limit would pay general damages and any punitive
damages up to policy limits. However, the Fund could not
pay any funds for punitive damages.

Mr. Paul Tompkins gave the treasury report as of June 30,
1984, Cash and investments as of this date, excluding the
servicing carrier's bank account, totaled $3,559,799.08.
Receipts for the past year, including interest received on
investments of $295,238.56, totaled $1,688,385.72.

On motion by Mr. Custin with a second by Mr. Barbee, the
treasurer's report was approved as distributed.

Mr. Paul Tompkins was complimented on his excellent work
in handling the accounting responsibilities.

Legislation passed in the last session of the legislature
increased the underlying cover to 200/600 from 100/300.

New rates have been filed by the Western Casualty for
increased limits. Other changes brought on by this

legislation include:

1. A $3,000,000 cap on the Stabilization Fund,

2. A Board of Governors was established for the fund for
technical assistance.

3. A provision was made for reinsurance to be obtained by
the Fund. Fund coverage can be terminated for certain
health care providers. Provides for peer review, and
provides for disciplinary procedures,
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JUA Meeting

Insurance

Dept. Report

Adjournment

Mr. Ketcherside reported that the filing had been made on
June 13 for a 15% increase’ in rates for the Plan over the
St. Paul rates. At this point, the Plan is looking at a

$2,000,000 loss during 1984,

On a motion made by Mr. Homer Cowan and seconded by
Dr. Halley, the board authorized Mr. Paul Tompkins to
attend the JUA meeting in Jacksonville, Florida on
September 26, 27 and 28.

Mr. Robert Hayes, from the Kansas Insurance Department,
reported on various filings now pending that could have an
impact on the Plan and the Fund. At this time, there are
no plans to change the Fund law to pick up vicarious
liability for punitive damages.

The meeting adjourned at 12:00 noon.

Clifford D. Custin
Recording Secretary
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KANSAS INSURANCE DEPARTMENT
HEALTH CARE STABILIZATION FUND
DEFENSE COSTS

07-01-76 to 06-30-80

DATE OBJECT VENDOR AMOUNT
03-13-80 272 BENNETT, MARK, ATTORNEY 1,967.88
06-25-80 425.00
Total 2,392.88

6-21-78 272 BODDINGTON & BROWM LAW OFFICE 46.40
Total 46.40

05-30-79 272 BROWN, N. JACK, ATTORNEY 1,166.70
Total . 1,166.70

04-27-78 272 CORNISH, L. M., ATTORNEY 350.00
05-26-78 625.00
06-05-78 800.00
06-09-78 150.00
08-21-78 85.85
‘ Total 2,010.85

04-27-77 272 DAVIS, CHARLES, ATTORNEY 4,600.00
06-30-77 4.,992.93
10-06-78 1,457.66
01-04-79 421.03
05-15-79 2,648.35
06-30-79 ‘ 1,670.03
06-30-79 75.00
08-03-79 3.80
02-20-80 1,644.33
06-25-80 724.15
06-30-80 493,28
Total 18,730.56

10-03-78 272 DEER, MONTIE, ATTORNEY 35.00
Total 35.00

06-30-79 272 FISHER, CHARLES, ATTORNEY 518.65
04-14-80 112.50
04-22-80 100.00
Total 731.15

10-31-78 272 FOULSTON, SIEFKIN, POWERS, EBERHART 21.00
12-03-79 2,011.00
06-30-80 3,442.91
Total 5,474.91
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04-27-78

06-13-79
06-30-79
08-31-79
02-29-80
04-30-80
06-30-80
06-30-80

03-13-80

06-30-80
06-30-80
06-30-80

06-30-79
10-17-79
04-17-80
04-17-80
06-30-80
06-30-85

06-30-80

10-18-78
10-18-78
10-18-78
10-18-78
10-18-78
10-18-78
11-27-78
11-27-78
11-27-78
11-27-78
11-27-78
11-27-78
03-08-79
03-08-79
03-08-79
03-08-79
03-08-79
03-08-79
04-19-79
04-19-79
04-19-79
04-19-79
04-19-79
- 04-19-79
12-06-79

272

272

272

272

272

272

HARDY, DONALD, ATTORNEY
Total

HERNANDEZ, JAMES, ATTORNEY

Total

HERRINGTON, ALVIN D., ATTORNEY

Total
HOLBROOK, REID, ATTORNELY

Total

HUDSON, DOUGLAS G., ATTORNEY
Total

JOHNSON, E. EDWARD, ATTORNEY



06-29-79
06-29-79
06-29-79
06-29-79
06-29-79
08-10-79
08-10-79
08-10-79
08-10-79
08-10-79
08-10-79
08-10-79
10-17-79
10-17-79
10-17-79
10-17-79
10-17-79
10-17-79
10-17-79
12-06-79
12-06-79
12-06-79
12-06-79
12-06-79
02-07-80
02-07-80
02-07-80
02-07-80
02-07-80
03-13-80
04-17-80
04-17-80
04-17-80
04-17-80
04-17-80
04-17-80
04-17-80
06-11-80
06-11-80
06-11-80
06-11-80
06-11-80
06-11-80
06-30-80
06-30-80
06-30-80
06-30-80

08-03-79

01-17-79

JOHNSON, E. EDWARD (Continued) 80.46
142.37

79.77

628.30

325.00

100.00

910.18
150.00

302.84

287.50

50.00

75.00

75.00

100.00

75.00

76.65

Total 17,297.19

272 KAHRS, NELSON, FANNING, HITE & KELLOGG 43.75
: Total 43.75

272 KELLOGG, DARRELL, ATTORNEY 116.25
Total 116.25



02-02-79 272 LISTROM, MYRON L. ATTORNEY 266.34

06-30-79 1,510.00
Total T1,776.34

06-30-30 272 MILLS, DAVID M., ATTORNEY 1,658.93
Total 1,658.93

03-22-79 272 MCMULLEN, LARRY, ATTORNEY 671.75
Total T 671.75

05-31-79 272 RATNER, PAYNE, ATTORNEY 1,960.47
06-30-79 633.90
08-31-79 1,552.64
10-08-79 536.75
10-17-79 100.00
12-14-79 535.00
02-29-80 320.35
04-22-80 125.50
05-21-80 760.68
06-25-80 634.58
06-30-80 35.00
Total 7,194.87

08-31-79 272 ROBINSON, BRETT H., ATTORNEY 849.75
09-26-79 275.00
10-15-79 300.00
11-09-79 425.00
12-06-79 430.50
01-04-80 425.00
02-06-80 438.50
03-13-80 240.00
05-21-80 150.00
06-25-80 75.00
06-30-80 508.55
" Total 4,117.30

02-15-79 272 STEINEGER, HOLBROOK & FRITZ 780.77
11-09-79 963.50
12-28-79 656.05
06-30-80 1,363.79
: Total 3,764.17
04-22-80 264 C HERNANDEZ, JAMES, ATTORNEY 91.00
Total 91.00

04-17-80 264 C RAUH, THTRNE, ROBINSON & CHILDS 47.50
Total 47.50

05-26-77 264 C WILEY, RUTH, C.S.R. 12.00
Total —72.00

TOTALS - 272 - Attorney Fees 97,796.71

264C- Court Reporter 150.50
97,947.21
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EANSAS ENSURAMOE DEFARTMENT
HEALTH CARE STARLLIZATION FUNMD

07/01/7880 TO 0%5/31./8%

ENSGE COSTS

DATE ORJECT VENIIOR AMOUNT
11./30/82 027y C© FORTING COMEANY 276,08
8/146/64 0279 C  AAA FEFORTING COMFANY 574,29
8/28/84 0279 € AAA REPORTING COMPANY T TG
5/22/85 0279 C  AAA REFORTIMG COMPANY 351 .80
TOTALS!
OXTY € -~ COURT COFIES 1,277.92
GRANIY TOTALL 1,277 .92
/20785 0279 € ARKZRET REFORTING, INC. 124,45
TOTALS!
0279 € —~ COURT COFIES 124,45
GRAND TOTALL 124, 4%
2/14/68%5 0279 I ALAN LEVITON, M.D. 1, 12%.00
TOoTALS?
0279 0 — DEFOSHITIONS 1, 125,00
GRANI TOTAL S 1,12%5.,00
12/1.0/84 0279 C  ALVIN It HEREINGTON, ATTY. 614,50
TOTALS?
0277 € ~ COURT COFIES 614,50
GRANDT TOTALS 4£14.%0
11/70%/681 0279 I ALVIN I, HERRINGTON, ATTY 340,00
11705761, 0279 I ALVIN D, HERRINGTON, ATTY 430,00
TOTALS!
0279 I ~ DEFOSITIONS 770 .00
GRAND TOTALS 700
1/710/85 0279 C ALVIN DWHERRINGTON, ATTY, 37005
TOTALSS ' '
0279 C — CHOURT CORIES 37005
GRAND TOTALS 37,259
1/22/82 0279 I ANNE. WIGGLESWORTH, M.D Yok g
TOTALSY .
0379 1~ LEFQOSITIONS A03 .75
GRAND TOTAL S 403,75
© 5/00/84 oY ART STEIM, COURT REFORTER 32.80
6/11/84 0LTY C ART COURT K BA4% . 6O
/2784 o2y © ART i COURT F ‘ TEHO W00
P/21/84 0279 ¢ ART 8T COURT REFORTER 1,164,220
TOTALG?
OR7Y € - COURT COFITEY D812, 60
Gl TOTAL S 2,812,600
O2FY ¢ He We LEUWISB, C. &, R 17200

- Pr21/81

TOTALSY

0277 € -~ COURT COFIES

GEANIY TOTALS

172060



0?/01/80 TO 05/31/8%

DATE
/a0/81

/2761
?/11/81

G/82/84

2/21/84
/27764
1/1.0/85
1/146/785
1/30/8%

1713765

QA

1/31/63%
G/3A/83
b/1G/783

2/00/8%

A/13/783%

OHIECT
o027y €

029 C
027y C

0279 C

oRY¥e €
0279 C
0277 C
oRvY D
0279 C

OATY

0279 C

o2y ©

oRTY I

o277 I

QR2TY

FANSAS INGURANCE DEFARTMENT
HEALTH CARE STARILYIZATION FUND
DEFENSE COGTS

VENIDIGR

He We LEWIG, C.EG.R
EBe W, LEWIS, C.S.R
Be W, LEWIS, C.SR

TOTALST
027 C

-~ COURT COFIES

GRAND TOTALL

BOB LEWIS SHORTHAND REFORTERS

TOTALS?
0277 C

RO LEWIS SHORTHAND
BOE LEWIS SHORTHAND
BOB LEWYS SHORTHANT
BOE LEWIES SHORTHAND
BOE LEWIS SHORTHANI

TATALGT
o27? C
oYY I

BFEM, INC.
TOTALGE
o219 I

CANCELLED WARRANT
TOTALG S

o2t? C -

-~ COURT COFIES

GRANI TOTALL

REFORTING
REEORT THG
REFORTING

~ COURT COFIES
- DEFUSITIONS

GRANIY TOTAL S

- DEFOSLTIONS

GRAND TOTAL.¢

COURT CORPIES
GRAND TOTAL. S

Ee HILL, &TTY
. HILL, ATTY

CHARLES G HILL, ATTY

TOTALSS
oy €
O2?Y 1

- COURT COPIES
- DEFOSTITIONS

GRAND TOTALR

CHARLES E£. HILL, ATTY.

TATALSL
Q2TY N

CHARLES 8. FIGHER,
TOVALS S
Q279 I

- DEFOSITIONS

GRANIY TOTALS

SRy ATTY

— DEFOSTTIONS

GRAEND TOTALS

AMOUNT

138,50
138,50
65410

342,10
342410
3?77.10
377.10
377,10

174,40
327.30

6£3.90
262,10

281,10
848,70
252,10
1,100.80
4,556,350

4,556 .50
4,556 450

42355

ARL GO
A28 GG
1035.00
2399
15.00
13199
H.00
L4699
284,59

206 .59
2846 5P

100,350

100350
1.00.00

FAGE



]

R AR R RN
oS T KRANBAY INBURANCE ' DEPARTHENT

* HEALTH CARE S8TABILIZATION FUND
LEFENBE COGBTS

VENDOR

CHARLES 8. FISHER, JRe, ATTY,
CHARLES . FISHER, JRey, ATTY,
TOTALSS
027%? €~ COURT COFIES
L0279 I~ LEFOSITIONS
GRAND TOTAL S

CLARENCE L. KING, ATTY,
TaTALGe
0277 It -~ LEFOSITIONS
GRAND TOTAL. ¢

CLERK OF THE DIST COURT OF JOHNSON CNTY, K8
TOTALS?
0244 C ~ COURT REFORTING
' GRAND TOTAL.S

CLERK OF THE DIST COURT OF SALINE COUNTY
TOTALSS :
0264 C - COURT REFORTING
GRAND TOTAL L

COLORALIO REFORTING SERVICES, INC
TATALSS

02T O~ COURT COFIES

GRAND TOTAL.$

.
COURT FEFORTERS ASSOCIATES
TOTaLS S
0277 C -~ COURT COFIES
GRAND TOTALS

COURT

CourT

COURT |
TOTALS?

02? C ~ COURT COFTES

GRAND} TOTAL.S

FEPORTING SERVICE
REFQRT HERVI
SERVICE

CURTIS, SCHLOETZER A ABGOCIATES
TOTALSE
O27? € ~ COURT COFIEG
GRANIY TOTAL S

CURTIS, SCHLOETZER
TOTALS

Q7P C o~ COURT COpr

GRANIT TOTAL S

» BTOREY FOSTER & ALSOCTATE

AMOUNT

765,80
3,000,00

765,80
3,000,00
3,745.80

300,00

300,00
300.00

B35, 00

85,00
U%.00

35.00

35.00
35,00

408.75

408,75
A08, 7%

5790

G790
S7.90
U300 .70
HBO 60
H41410

1,752,440
1,752.40

2W7.00

287,00
287,00

82,50

B2,%0
B2,.%50



RANGAS TNSURANCE TEFARTMENT
HEALTH CARE STARLILIZATION FUNI
' 07/01/780 TO 05/31/85 DEFENSE COSTS FAGE 4

LATE OEBJECT VENDOFR: AMOUNT
&/02/783 0279 L Oe BERNARDN FOSTER, MJI 300,00
TOTALS?
0279 It ~ DNEFOSITIONS 300,00
GRANI TOTAL.3 300.00

/730765 Q279 I I

o G MOORE, M., 1,247,0%
TATALS T

0279 It - LEFOSITIONS 1,247.05

GRANL TOTAL.$ 1,247,095

-

A/21/83 0279 I D GARY HUNTER, ATTY S0.00
TOTALSS

0279 O — DEFOSTTIONS $50.00

GRAND TOTAL-$ 50.00

?/708/82 0279 C DARRELL IV RELLOGG, ATTY
TOTALSS

-
i
3
-

]
[

:‘J

0279 € ~ COURY COFIES ‘ 15
GRAND TOTAL.$ 18

'JI‘"
[

r

2715783 0') 79
S/731/763% 209
12719783 0279

DARRELL D RELLOGG, ATTY 28,20

DARRELL. Iy KELLOGG, ATTY 442,88

DARRELL IV, KELLOGG, ATTY 310.8%
TOTALG

oo

0279 € -~ COURT COFIES TE3.03

07PN - DEFOSITIONS 6,20

GRANIV TOTAL-S 231,93

A/2%5/704 027y C¢ Do KELLUOGG, ATTY, 154,50
6711784 Q2T C L. I KELLOGG, ATTY. TR 4
/264 o27Y € . B RELLOGG, ATTY. 499 .50

8726 /684 0279 C
Y/321/784 o2y I

Ite KELLOGG, ATTY. DETL2G

- e RELLOGG, ATTY. Jl3.7&

PrRAV/HA 0279 C Ity FELLOGG, ATTY, 51,25

/27784 oYY Iy KELLOGG, ATTY. 183,21

10/177/84 G279 C UthElL 0. KELLOGG, ATTY. 103,43
TOTALS

Q29 G~ COURT COFIES 1,791.89

0P N~ DEFOSTTIONS S13.7G
GRAND TOTALS 2,805, 64
AZ12/783 279 ¢ DEFOSTTION $ERVICES 18.47

TOTALSG S
: GRYP? C ~ COURT COFIES . 18.47
GRAND TOTALLS 18.47

[LEgER PRI oYY € LON Ko SMITH AND ASHOCTATES 201,29
TOTALG

OGP €~ COURT COPITES 201,25

GRAND TOTAL S 2081 .2%



KANGASG INSURANCE LEPARTMENT
HEALTH Coare STAE«ILIZATION FUND

) ovor 780 TO 05/31 /8% DEFENSE: casTs FAGE
DATE OQBJIECT VENIIOR AMOUNT
)
P21 /634 02?9 11 IRy KENNETH KIMMEL, 400,00
TOTALS
oY o - DEFOSITIONS 400,00
GRAND TOTAL: 600,00
1710765 0264 ¢ ETWARD 4, CHAFMAN, R, » ATTY, ' 1,325,07
TOTALSS o
0264 ¢ - COURT REPORTING 1,325,07
GRAND ToTal.: 1,325,07
5705762 0279 I ERNEST I, KOVARIK, M., , Fia.C.g 187,00
TOTALS
ol79 n - LEFOSITIONSG 187,00
GRAND ToTaL: 187,00
1710765 o2y EUGENE noLg INOFF & ASSOCIATES, LTD . 433,55
TOTALS S '
0279 ¢ - COURT coripg 423,55
GRAND TOTAL ¢ A23, 355
827,82 2Ty EUGENE ., DOLGINOFF 232,40
TOTALS ¢
0279 © - COURT coripg 232,40
GRAND TOoTAL: 232,40
lraeras 29 ¢ FYSHER, OCHS AND HECK, F.A 341,98
373083 0279 ¢ FISHER, oCHg ANDN HECK, &, A 73,01
TOTALS
0279 ¢ - COURT Correg 1,314,99
GRANDI TOTAL 1,314,99
U/28/14 0279 FRAMK SAUNDERS , JReOATTY, 2,283,00
TOTalLs
0279 i - DEFOSTITIONSG
GRAND TOTAL
12713784 0279 FRANK BAUNNERS, Jp v ATTY, 1,325,060
TOTALLS:
0279 1 - DEFOSITIONS 1,325,00
GRAND TOTAL ¢ 1,385, 00
1i/712/83 0279 @ FRED gR GARELLT, ATTY 1,44%,00
TOTALG
29 ¢~ COURT oy 1,445,000
GRAND TOTAL 1,445,00
11705 /61 02 ¢ GENIZ £ SHieopg r ATTY ‘ 36,00
TOTALS
oty ¢ - COURT Corrrg ' 36,00
H GRAND TOTAL : 36.00

97.30/84 o T OF L A TU e

-\




07/01./60 TO 05/31/85
. DATE

&/721/782

8/16/84
6/716/84

&/G9/83

1i717¢/81
&/30/83
H/30/82

3/24/781
A724/81

205/8%
G/710/78%5

Q72076

G/8A4/62
87127834

A/14/83

OBJECT

0279

0279
o279

0279
027y
0279

Q7Y
QATY

Q279
QLY

02264

o7y
Q27

QLT

I

It
C
1

C

W

C

G

G

RANGAG INSURANCE DEFARTMENT
HEALTH CARE STABILIZATION FUND
DEFENSE COSBTS

VENIIR

, AMOUNT
GEORGE He MCCRACKEN, JR., M.D 200,00
TOTALGT
0279 b ~ DEFOBITIONS 200,00
GRAND TOTALZ 200.00
FO00ELL, STRATTON, EDMONDS & FALMER 74,205
GOODELL., STRATTON, EDMONDS & PALMER 150,00

TOTALSS
0279 C ~ COURT CORIES
0279 L~ LEFOSITIONS
GRAND TOTAL.?

HARKER k., RUSBELL, ATTY
TOTALGL
0279 € - COURT COFIES
GRANIY TOTAL.L

HOLBROOK AND ELLIS, F.A
HOLBROOK AND ELLIS, F.A
HOLRROOK AND ELLIS, F.A
TOTALST
0279 C - COURT CORIES
027? D — DEFOSITIONS

HOLEBROOK AND ELLIS, F.a.
HOLEROOK AN ELLIS, F.A
TOTALGY
0279 € - COURT COFIES
GRAND TOTALL

HOSTETLER & ABSSOCIATES, INC,
HOSTETLER & a8GO0CIATESG, TNC.
TOTALS
oY G o~ COURT COPIES
GRAND TOTALS

HOSTETLER AND ASGOCILATES
TOTALSGS
QRé4 C — COURT REFORTING
GRAND TOTAL?S

LER ANII ASSOCLATES, TG
CTLER AMI ASBOCIATES, INC
TOTALSGE

Q27% G - COURT COFLES
GRANL TOTALL

IO

STTLER AND ASHBOCTATES, INC

TOTALSGL

Q219 G -~ COURT COFTES
GRANDT TOTALL

7A.25
150,00

224,25

750,00

750,00
750,00

841,00
?1.84

1,9275.00

?1.84

2,816.00
GRAND TOTALS 2

207,04

212,50

e d W

78,20

29070
290.70

182,12
Y6120

745 .32
743,32

S UG

G255

251,20

644,90
&44 ., 9%

196,80

19689
196,80

FAaGE

b



07/01/780 TO 0S/31/a5
DATE

?/18/80

11705701
12722761
8/12/,83

8/168/81

ey

2704780
2/11/81
3/17/81
S/18/81
47287602
4/26/82

172357885

3713765

S/29/7684

Y/ /684

4/30/84
/5084

ORJIECT

0279 I

0279
07y
02y

0279

0REy
0279
0279
0279
0279
027y

027y

0279

o027y

02Ty

I
I

I

Ii

VENDOR

HOWARD N, WARIY, M.I
ToTALS
02Y? I ~ LEFOSITIONS
GRANDY TOTAL.S

INTERNAL MEDICINE, F,A
INTERNAL MEDICIMNE y Poiy
INTERNAL MEDTCINE v FoA
TOTAHI-SE
027% I~ LEFOSIT IONS
GRAND TOTAL S

INTERNAL MEDXCINE, F.A,
TOvALSY
0279 € - COURT CORTES
CGROND TOTALS

TRELAND AND BAREER
IRELAND ANI RAREER

IRELAND ANIN BAREBER
IRELAND aND BARKER

LANIL AND BARBER
IRELANMI ANIY BAREER
TOTALSS
G279 € ~ COURT CORIES
GRAND TOTAL S

Jo Ad GLEASON, M.n,
TOTALG
O3S 0~ DEFQSITY §]101
GRANIY TOTAL S

JemMEs 7, HERNANDEZ, ATTY,
TOTALSS
oA 0 - DEFOSTTIONS
GRaND ToTAL

JAY B SUDDRETH & ASSOCIATES, ING
TOTALSS

Q2P C - CourT COPIES

GRAND TOTAL

JOHM Gy ATHERTON, ATTY
TOTALS S
027% I ~ DEFOSITIONG
GIRANIN TOTAL ¢

JOHN My ROWEN & ASHOCTATES
JOHM My BOWEN & ASg JCIATES
TOTALS?

027y ¢ -~ coury
GRANI

AMOUNT

400.00

400.00
400.00

800,00
200.00
2,500.,00

3,500,000
3,500.00

04, 60

304,60
804,640

64,80
48,30
231.00
39.20
27035
27,35

458,00
458,00

8OO 00

800,00
800,00

3,000.00

3,000,000
J3,000.00

218.00

218.00
21,00

1,094,145

1,094, 1%
1,094.1%5
17?7532
170,80

346,12
346,012

7.

O 0 e

-



il dadiaibeo s

07/01/780 TN 05/31/85

1

DATE

27246782

P/21/81
12/22/81

A/02/8%5
5724785

4/20/83
S/70%/7683
G/705/83
S/712/83
&/15/133
127157683

A7GP /84
A4/20/84
A/20G/84
QT84
0/23%/84
S/1L078%5

L/723/78%

P/30/84

ORJECT

Q279

Q279
0279

0279
079
027y
0279
0279
027y

0 ’i“/

oy
02T
07y

02T

QR7Yy

I

I
I
I

1
I
I
Cc
I

n

RANSAS INSURANCE. DEFARTMENT
HEALTH CARE STABIL.IZATION FUND
DEFENSE CORTE

VENDOR

JOGEFH W HUME, M.De, FeAC0WG
TOTALG?
0279 Lt - DEFOSITIONS
GRAND TOTALL

RAHRS, NELGON, FANNING, HITE AND KELILOGG
RAHRS, NELSON, FANNING, HITE AND KELLOGG
TOTALSS
G279 € ~ COURT COFIES
GRANIY TOTAL S

FAREN STARKEY, C.8.R.
KAREN STARKEY, CJ8.R,
TOTALSGS
0272 € - COURT COFYES
GRANIT TOTALS

RENMETH £. HOLM, ATTY
KEMNETH E.+ HOLM, ATTY
RENNETH £, HOLM, ATTY
RKEMNETH E. HOLM, ATTY
KENMETH &, HOLM, ATTY
KENMNETIH E. HOLM, ATTY
TATALSS
G279 C -~ COURT CORPIES
O27? N~ DEFOSITIONS
GRANIY TOTALS

RENNETH E. HOLM, ATTY,

REMNETH E. HOLM, ATTY.

RENNETH B, HOLM, ATTY.

WENMNETH E. HOLM, aATTY.

FENNETH E. HOLM, ATTY.

BENMNETH E. HOLM, ATTY.
TOTALSG S

G279 C - COURT CORIES
0279 It — DEFOSTTIONS
GRAND TOTALR

RENNETH R, MISWANDER, MJDo
TOTALSS
O27Y It~ DEFOSITIONS
GRANII TOTALL

LARRY L, SHOAF, ATTY.
TOTALSS
0279 C -~ COURT COFIES
GRAND TOTAL.Z

AMOUNT
428,00

428.00
428,00

30,60
30.60

61,20
61,20

34440
284,70

321.10
321.10

74.11
2,013.50
500,00
208,67
1,08%5.00
?1.36

2,178.97
1,768,867
3,9267.64

112,85
300.00
200,00
1%50.00
33,00
500400
145 .85
1,150.00
1,29%.85
1,400.00

1,400.00
1,400.00

184,50

164,50
184.50

FAGE

18]



-

07701780 TO 05/31/708%
DATE

11717781

10/16/83

&/11/784
&/22/84
473078
10/24/84
1/16/85
A/Q2/78%

5710785

1/31/8%

22883

37132784
/30764

&/71G783%
10726783

ORJECT

0279 €

0279 I

0279 It
02vy I
QLT? I
0279 ©
0279 C
0279 I

Q279 I

Q279 It

o7y

oavY I
Q27

KANSAS INBURANCE DEFARTMENT

HEALTH CARE
DEFEN

VENDOR

SBTARILIZATION FUND

SECOBTS

LARRY L MCMULLEN, ATTY.

TOTALS S
p 027y ¢

LARRY L. MCOMULLEN,
TOTALS
Q279 I

LARRY L.« MOMULLEN,
LARRY L.+ MCMULILEN,
LARRY Lo MCHULLEN,
LARRY L+ MCHMULLEN,
LARRY Lo MCOMULLEN,
LARRY L+ MCMULLEN,
TOTALGE
0219 C
Q279 I

LAURENCE R. TUCKER,
TOTALS
0279 D

- COURT COFIES
SRAND TOTALS

ATTY

- EFOSITIONS
GRANLD TOTALL

ATTY.

ATTY.

ATTY

ATTY.

ATTY

ATTY

~ COURT CORIES

- LEFOSITIONS
GRAND TOTALL

ATTY.

- MEFOSITIONS
GRANL TOTAL.L

LEONARD £, RUBIN, M.D.

TOTALSG
Q279 I

LUANNE RUFF
TOTALSGT
02Y G

M WARREN MCCAMIGH,
M WARREN MCCAMIGH,

TOTALSS
o2IP C

Me WARREN MCCAMIGH,

M. WARREN MCCAMILISH,
TUTALSE

Q27 O

0P I

~ DEFOSITIONS
GRAENDE TOTALR

- COURT COFLES
GRAND TOTAL

ATTY.

ATTY.,

= GOURT CORIES
GRAND TOTALS
ATTY

ATTY

= COURT COFTES

- DEFOETTIONSG
GRANIN TOTALS

AMOUNT
202,64

202,64
202,64

250.00

250.00
260.00

350.00
300,00
275.00
84,00
TH.G2
1,000,00

162,32
2,632%5.00

2,7687.52

47V.00

H500.00

U00 .00
500.06G

289 .00

289 .00
289,00

700,00

32,85

PH2HG
982 .80

0. 00
122,83

122,53
75000
B72.53

FaGE

9



KANSAS INSURANCE DEPARTHMEMT
HEALTH CARE STARTLLIZATION FUND

07/01/80 TO 0H/31/65 DEFENSE COSTS FAGE 10
DATE ORJECT VENIOR AMOUNT
2/08/84 o7y M. WARREN MCCAMIGH, ATTY. 200,55
3/712/84 QU7 It M+ WARKEN MCCAMISH, ATTY. 50.00
3/30/84 avy 0 M. WARREN MCCAMISH, ATTY. 716875
A/G0 /84 0R7e C M. WARKEN MCCAMIGH, ATTY. H26.30
&/11/7684 o279 I M. WARREN HMCCAMIEH, ATTY. 893.70
TOTALSS
0279 C ~ COURT CORIES TRE85
0279 It - DEFDSITIONS 1,662.4%
GRAND TOTALS 2,339.30
8/28/84 Q27 I MARSHALL & HAVENHILL, II, M.I. $50.,00
TOTALSS
0279 D~ DEPOSITIONS . 150.00
GRANIT TOTALL 150,00
L/7A7/783 o27e C MARTHA L+ STAFLETON, C.S.R 214,50
TOTALS?
0279 € ~ COURT COFIES 214,50
GRAND TOTAL. 214.50
2/728/8% 0279 C MCIIONALLD, TINKER, SKAER, QUINN & HERRINGTON SPR2YG
TOTALSE
0277 C ~ COURT COFLES HT2.79 .
GRAND TOTALSZ 7275
As21/782 027y C MICHELLE 8. JANUARY 494,50
TOTALGL
027y € - COURT COFIES 694,50
GRAND TOTALS &£94 .50
A/13/833 027y It MYROM Lo LISTROM, ATTY ’ 305,00
TOTALSY
Q27 It~ DEFOSITIONS FE .00
GRANT TOTAL. L 37%.00
3/30/683 MYRON Lo LISTROM, ATTY 500,00
SH/12/763% MYRON Lo LISTROM, ATTY 520.80
G/24/83 MYRON Lo LISTROM, ATTY 350,00
&H/2P/763 MYRON Lo LIGTROM, ATTY 180,00
B/12/83 MYRON Lo LISTROM, ATTY 417,60
@/LE/GS MYRON L. LIGTROM, ATTY 84,65
TOTALS !
o2y € — COURT COFIES 1,023.0%
02719 It -~ DEFOSITIONS 1,500.00
GRANDN TOTAL.S 2,525,090
G/24/785 OR7Yy MYRON L. LISTROM, ATTY. 40,00
TOTALSE )
Oy C - COURT COFLES 40,00

GRAND TOTALR A0 .00



07/01/80 TO 05/31/8%5

RANGAS INGURANCE DEFARTMENT
HEALTH CARE STARILIZATION FURD
DNEFENGE COBTS

FAGE 11

DATE ORJECT VENDOR AMOUNT
A/13/83 027y NORA LYOM & ASSUOCIATES 10.746
H/12/78B3 027y ¢ NORA LYON & ASSOCIATES 235.00
P/14/783 0279 C NORA LYON & ASSOCIATES 394,50
10719783 o7y € NORA LYON & ASSOCTIATES ‘21375
5722784 027y C NORA LLYON & ASSOCIATES 150465
P/21/84 oY C NOEA LYON & ASSOCIATES 370.00
TOTALS!
O27% C - COURT COPIES 1,374,464
GRAND TOTALS 1,374.64
S/706/782 o7y I OLATHE COMMUNITY HOSFITAL 87.00
TOTALLSS
GA7? D ~ DEFOSITIONS 87.00
GRAND TOTAL S 87,00
11/728/64 oR7Y I ORTHOFAENICS & RECONSTRUCTIVE SURGERY, P.A. 100,00
TOTALS ' ’
0277 It - DEFOSITTIONS 100,00
GCRAND TOTALS 100,00
6730784 | 027y I ORTHOFEDIC & SFORTS MEDICINE OF WICHITA, INC. 75,00
TOTALSY
0279 It — NEPOSITIONS 75,00
GRAND TOTAL.S 5400
/LGB Q7Y I ORTHOFEDIC ASSOUIATES, F.A 200.00
10716781 Q27 I ORTHOFEDIC ASSOCTIATES, F.A 200.00
TOTALS?S .
0279 It —~ DEFOSTITIONS 400,00
GRAND TOTAL.S 400,00
&/14/7832 o279 C OQUENS, RRARE AN ASSOCLIATES FP1 .60
. TOTALLSL
027? C - COURT COFIES B3P1.,60
GRAND TOTALY 391,460
HBR2/84 Q27y I Re Ay RAVUCLIFFE, JR., ML, 225,00
TOTALS?
‘ Q2792 0~ DEFOSITIONS 225.00
GRAND TOTAL. QARG O0
10/713/78% Q279 I RANIOLOGY AND NUCLEAR MEDICINE 205,00
TOTALSL
Q27?2 D~ LEFGSITIONS 2A75.00
) GRANIN TOTAL.S 275,00
QPrGL&/BA 027y C RANDALL. Tte FPALMER, ATTY. 25,00
] TATALSGT
Q279 € — COURT COFIES . 25,00
GRAND TOTAL¢ 25,00
i
)
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'

07/01/80 TO 0S/31/76%

DATE

QrAT/82

?/12/780

3/726/84

L/723/85

1710785

3/719/8%

G/02/83

16711784

11728784

3717781
L1762
GB/G46/82

ORJECT

o2Te C

0264 C

o7y C

Q2LTY

o2y C

027y C
0279 C

KANGAS INGURANCE DEFARTMENT
HEALTH CARE STARILIZATION FUND
DEFERGE COSTH

VENDIOR

RICHARLD T. WATERS, C.8.R
TOTALST
027Y C — COURT COFIES
GRANLDN TOTALL

ROKERT M. SIEFKIN, ATTY.
TOTALSE
0264 C - COURT REFORTING
GRANLD TOTALL

ROBERT To HALL, HM.Dv,
TOTALST
0279 L - DEFOSITIONS
GRANIY TOTALS

ROGER K. FREEMAN, M.D., INC.,
TOTALSL
0279 L — NEFOSITIONS
GRAND TOTALS

ROY A LARSON, ATTY,
TOTALSL
0279 C - COURT COFIES
GRAND TOTALL

ROY &, LARGSON, ATTY.
TOTALST
Q279 C ~ COURT COFIES
GRAND TOTALS

SANDERS, GALE AND RUSHELL
TOTALST
0279 € -~ COURT COFIES
GRA&ND TOTALLY

SLOAN, LISTROM, EISENRARTH, SLOAN & GLABSGMAN
TaTALS
Q279 ¢ - COURY COFIES
GRAND TOTALZ

SLOAN, LIGSTROM, EXSENEARTH, SLOAN AND GLASGBHGMAN
TOTALS?
0279 € ~ COURT COFTES
GRAND TOTALY

HEALILING |
SPFALDING F
SEHALTDING RE
TOTALSE
0279 C — COURT COFTES

GRAND TOTALR

ORTING
ORTING
FORTING

AMOUNT
I97 .50

397,50
3P7.50

368.908

368.98
3468.98

200.00

200.00
200.00

1,%500.,00

1,500.00
1,800.,00

416.87

416.87
416.87

234,38

254,38
234,38

PR35

P AN
P23

120,35

120435
120, 3%

225,00

205,03
107435
G070

AT, 08
73,08

FAGE

1

”y
A



RANGAS INSURANCE DEFARTHMENT
HEALTH CARE STARILIZATION FUND

07/01/780 TO 0OG/31/78%5

DEFENSE COSTS

FAGE 13
DATE OBJECT  VENDOR AMOUNT
&/30/81 0279 C  STOREY-FOSTER REFORTING 123,50
6730781, 0279 ¢  STOREY-FOSTER REFORTING 65,00
/27781 0279 C  STOREY-FOSTER KEFORTING 126,05
5/05/682 0279 €  STOREY-FOSTER REFORTING 348.00
TOTALSS .
0279 C - COURT CORIES 664,55
GRAND TOTAL 664 ES
3/31/82 0279 € THE CHILDREN'S MERCY HOSFITAL 659450
TOTALSE
0279 C - COURT COPIES &59 .50
GRAND TOTALS 659 .50
A/25/84 02?9 I THE WICHITA CLINIC 150,00
TOTALSS _
0279 I ~ DEFOSITIONS 50,00
GRAND TOTAL 150,00
5/29/84 0279 I THOMAS L. THEIS, ATTY. 450.00
S/31/84 . OR27% I THOMAS L. THEIS, ATTY, 300,00
TOTALS?
0279 I - LEFOSITIONS 750,00
GRAND! TOTAL.L 50,00
/26782 0279 C  THOMAS W WAGSTAFF, ATTY 32,80
TOTALS!
0279 € - COURT CORIES 32,80
GRAND TOTAL.E 32.80
2/28/683 G279 N TYRONE Iy ARTZ, M.I 12,50
TOTALS?
0279 I -~ IEFOSITIONS 12,50
GRAND TOTAL S 12,50
/16784 0279 € VIIED ASSOCIATES 100,00
9/21/84 0279 ¢ VIDED ASGOCIATES 182,28
) TOTALS?
0279 C - COURT CORIES 2O 25
GRAND TOTAL S 202,25
629783 0279 C WAYME T. STRATTON, ATTY 159,50
6729 /83 0279 I WAYME T. STRATTON, ATTY 3,506,025
12/20/63 0279 C  WAYNE T. STRATTON, ATTY 413,25
12/20/03 0279 I WAYNE T. STRATTON, ATTY 600,00

TOTALST
OR7? C — COURT COFIES
OR7? D - DEFOSITIONS
GRAND ToTalLs

7270
4,106,285
4,679 .00

-

G o0 6 o6



07/01/80 YO OLi/31/8%5

DATE

Q728783

8/03/83%
8/12/83

&L/27/784

&/30/784

11./168/82
11730782
1710783
8/03/93
8703763
8703783
G6/03/63%
8703783
/703763
17351784
1731784
1/31/84
A/30/78%5
4/30/85
A/30/6G
S/08/8%
5708785
G/708/8%

QP/12/80
/12760
10/34/7680

ORJECT

o279 I

279 ©
0279 I

0279 D

0279 €

2
3
=~
3
3
m X

<

J =~ =~
SR
m

[Oerets
0272
o
QL7

272
Q27a
o
Q72
o

TMXI M’

<

xnm

0272

nx T

FANSAS INSURANCE DEPARTMENT
HEALTH CARE STARILYZATION FUND
LEFENSE COs8T8

VENDOR

WILLIAM R. JEWELL, M.D
TUTALSS
0279 © ~ DEFOSITIONS
GRAND TOTALS

WM, DIRK VANDEVER, ATTY
WM. DIRK VANDEVER, ATTY
TOoTALS?
0279 C - COURT COFIES
0279 It — DEFQSITIONS
GRAND TOTALS

GERALD L. GOODELL, ATTY.
TOTALSS
07? L~ DEFOSITIONS
GRAND TOTALS

OWENS, HBRAKE AND ASSOCIATES
TOTALSS
0279 C - COURT CORIES
SRAND TOTALS

HILL, CHARLES E.
HILL, CHARLE
HILL, CHARLES E.
HILL, CHARLES &,
HILL, CHARLES E.
HILL, CHARLES E.
HILL, CHARLES E.
HILL, CHARLES E.
HILL., CHARLES
HILL, CHARL
HELL, CHA
HILL, CHARLES
HILL, CHARLE
HILL., CHARL
HILL, CHARLE
HILL, CHARL
HILL, CHARLES
HILL., CHARLES
TaraALS:
0272 F - ATTORNEY FEES
O E — ATTORNEY TRAVEL EXPENSE
2% = ATTORNEY MISCELLANEQUS
GRAND TOTALR

ROBINSON,
FOBINGON,
RORINGON,

AMOUNT
300,00

300.+00
300.00

61,00
450,00

61.00
850.00
G11.00

750,00

0000
750,00

359.15

I59415

359415

101,77
65.12
A4 64
176432
?7.00
1,238,785
&84 .48
84,73
133%.80
196410
300.00
128.29
190,440
2,410.00
2P 67
307.00
2,096.20

204,60

T,y174.54
1,03%1.94

P22.86
P,429.34

150.00

FAGE

14
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: NANSAS INSURANCE DEPARTMENT
HEALTH CARE STARILIZATION FUND “
07701780 TO 05731785 DEFENSE COSTS FAGE 15
DATE QBJECT VENDOR AMOUNT
1727781 0272 F ROBINGON, RRETT H. 700,00
3703781 Q272 F ROBINSON, BRRETT H, 17%.00
4715781 o272 F ROBINSON, HRETT H. &75.00
4/15/81 0272 M ROBINGON, BRETT W, 28450
S5/31/781 Q272 € ROBINSUON, ERETT H. 28.50
G/31/781 0272 F ROBINGON, BRETT H., 325,00
&/30/61 0272 F ROBINSON, ERETT H. 28,00
8/18/81 0272 E ROBINGON, BRETT H, 33,00
87168/61 o272 F RORINSON, BRETT H. ?15.00
/15781 0272 F ROBINSON, BRETT H, $540.00
107147681, 0272 F ROEBINSON, BRETT H. 180.00
11/10/81 0272 F ROBINGON, EBRETT H. 150.00
132/29/81 0272 F ROBINGON, BRETT M, G70.00
2715782 0272 ROBINGON, EBRETT H. 240,00
3719782 02732 E ROBINGON, BRRETT H., . . 33,00
3719782 02?2 F ROBINSON, EBRETT H, 1,290.00
4/14/782 0272 ¥ ROBINSON, ERETT H. 1,470.00
A/14/82 0272 M ROBINSON, BRETT H. 62,25
S/70G/7682 0272 F ROBINSON, ERETT H, &75.00
S/705/782 . 0272 M ROBTNSON, RRETT H. 56,05
&/1A762 oR72 E ROBINGON, BRETT H. 33,00
&/714/782 0272 F ROBINGON, BRETT H. 930,00
6714782 02?2 M ROBINSON, BRETT H., 16.89
&/30/82 0272 E ROBINGON, HRETT H., 165,00
67307832 0272 F ROBINGON, EBRETT H. 4,046 25
8/12/782 Q272 F ROGINGON, BRETT H, 510,00
G/712/,82 M ROBINSON, RRETT H, 455,49
11710782 : ROBINGON, BERETT H. 120,00
11730702 0272 F ROBINGSON, R ‘T Ho 360,00
1/10/83 0272 F ROBINGON, HFRETT H, 450,00
209733 o7 ROBINGON, BRETT H. 210,00
: TAOTALLSS
QA2 F ~ ATTORNEY FEES . 186,916.,25
OR72 E ~ ATTORNEY TRAVEL EXFENGE 292,50
G272 M~ ATTORNEY MISCELLANEOUS 1,1684.8%
GIRAND TOTAL. S 17,393,60
’ Q12780 Q272 F FATNE Hey JR. 200,00
R/L2/780 QL2T2 M FAYNE H., JR, 10,00
10702760 oRTR E FAYHE He, JR 21699
10/02/80 [MENSCEN RATHER, PAYNE He, JIR, 2,725,000
10702760 0273 ™ RATNEFR, FAYNE H., JIR, 195,37
10/23/680 Q272 1 RATNER, PAYNE H., JR, 19727
10723780 oX7R ¥ FATNEFR, FAYNE He, JR. 3y 778,00
1LO/23/780 Q272 M RATNER, FAYME H., JR. 113.33%
12/135/80 0272 F BATNER, FAYNE He, JR, 715,00
12718700 Q272 M RATNER, FAYMNE H., Jik, 10,00
i2/71°1760 02?2 F RATNEF:, FAYNE H., JIR, * 3B 00
13/17°0/680 Q272 M RATHER, FAYNE K., IR, P0,26



RANGAS IMSURANCE DEFARTMENT
HEALTH CARE STABILIZATION FUND

07/01/80 TO 05/31/85 DEFENSE COSTS FAGE 14
DATE QBJECT VENDOR AMOUNT
1/26/781 o272 F RATNEFR, FAYHE Hop JR. 25.00
20G/81 0272 F RATNER, FAYNE H., JR. 430.00
2705781 oxre M RATNER, FAYNE Hep JR. 3.20
2/11/81 Q272 E RATNER, FAYNE H., JR. 203,784
2711761 0272 F RATNER, FAYNE Hep JR. 10,590.00
2/11/81 0272 M RATNER, FAYNE Hop JR. 30.98
3/16/7681 0ava ¥ FRATNER, FAYNE Hs, JR. ?0.00
37237681 Q272 RATNER, FAYNE H., JR. 228,05
3/23/81 o7 F RATNER, FAYNE Hoy JR. 425,00
6730781 0272 F RATHNER, PAYNE H.» JR. 600,00
&/30/81 oRTE M RATMER, FATYNE Hsp JR. 56.2
/11781 Q272 F RATMER, FAYNE Hep JR. 39,00
9711761 0272 M - RATNER, FAYNE Heo JR. 4597
/18761 Q272 F RATNER, PAYNE H., JR. 636,00
9/18/81 o27e M RATNER, FAYNE Hoy JR. P4.464
10/146/81 0272 F RATNER, PAYNE H.» JR. 260,00
10716761 0272 M RATNER, FAYNE Hop JRs 36,52
1715782 0272 F RATNER, FAYNE Hes JR. 1,475.50
1/15/82 o2 F RATNER, FAYNE Hey JR. B84 .50
1/15/62 0272 H RATNER, PAYNE H.,» JR. 83,94
1715782 0272 M RATNER, FAYHNE H.p JR. 2.82
R/246H/B2 F RATNER, PAYNE H., JR. HH2.B0
2726762 M RATNER, PATNE He, JR. 18,33
&/21/782 F RATNER, FAYNE H., JR. 1,644.50
TATALGE
0272 F - ATTORNEY FEES 24,647.00
0272 © - ATTORNEY TRAVEL EXFENSE 1,541.,09
272 M -~ ATTORNEY MISCELLANEQUS TE2.97
GRAND TOTALR 26,941,086
11721780 Q273 K SIEFRIN, ROBERT M. AGH 40
11721780 oaTe F SIEFKIN, ROBERT M. 1,5680.00
11/21/80 Q272 M SIEFRIN, ROBERT M, 17.22
S5/731/61 oR?E F GIEFKIN, ROBERT M. 600,00
&/30/81 0272 F SIEFKIN, ROBERT M. 415,00
TOTALE?
0272 F — ATTUORNEY FEES 2,6G95.,00
0272 E ~ ATTORNEY TRAVEL EXPENSE 455 40
QP2 M - ATTORNEY MIGCELLANEQUS 17.22
GRAND TOTALR 106762
3703781 o272 E MILLS, DAVID M, 70.80
3703761 0T ¥ MILLS, DAVID M, A4,700.00
B/03/78) 0272 M MILLS, DAVII M. 196,79
&6/30/61 ave E MILLS, DAVID M, 46,83
&/30781 27 F MILLS, DAVID M. 1,862,550
&/ 30761, 272 M MELLS, DAV M, 1.96
1715782 2K MILLS, DAVID M. 179.28
1/1%5/762 0272 F MILLS, DAVID M. 3,315.00
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KANBAS INBURANCE DEFARTMENT
HEALTH CARE STARILIZATION FUND

07/01/80 TO 05/31/85 DEFENSE COBTS FAGE 17
LATE ORJECT VENDGOR AMOUNT

1716782 QLT2 M MILLS, DAVILD M, 154,12

&6/700/782 0272 E MILLS, DAVID M. . 109,39

&/08/82 0272 F MILLS, DAVIL M, 2,957.50

&6/7068/82 0272 M MILLS, DAVID M. 79.84

&/730/82 0272 F MILLS, UDAVID M. 617,50

{ b6/730/782 02?2 M MILLS, DAVID M, 7406

Q715783 Q272 E MILLS, DAVIL M, 28,06

2718783 0272 F MILLE, DAVID M, 1,882,550

' 2/15/83 Q272 M MILLS, DAYIL M, 21.22

/20784 L0272 E MILLS, DAVID M. 24.20

/20/84 0272 F MILLS, DAVID i, 585.00

' /20784 o072 M MILLS, DAVID M, 7,53

. TOTALSS

022 F — ATTORNEY FEES 15,890.00

0272 E —~ ATTORNEY TRAVEL EXFENSGE 480,54

0272 M - ATTORNEY MISCELLANEOUS 469,03

GRAND TOTAL S 146,6839.59

8/05/80 0272 E SJOHNGON, E. EDWARD 455 .04

8/20/80 o272 F JOHNGON, E. EDWARD 1,375.00

8/20/80 o272 M JOHNSON, E. EDWARID 137.28

10702780 0272 E JOHNSON, &, EDWARD . 295,50

10702780 o7 F JOHNSON, E. EDNWARD 475,00

10/G2/80 0272 M JOHNSON, E. EDWARD 20.31

11712780 o2va F SOHNGON, E. ELWARD &00.00

11712780 Q272 M JOHNSON, E. ENWARD 239,26

12719780 0272 F JOHNGON, E. EDVARD 100,00

12719760 Q272 F JOHNSON, B, EDWARD A5 00

12/192/860 0272 F JOHNSOM,. B, EltARD 100,00

12/719/80 QRV2 F JOHNSON, E. EDWARID 1G0.00

12/19/780 oL ¥ JOHNGON, E. EIWARD G0.00

12719780 Q272 F JOHNSON, E. EDWARD G000

12/19/80 02T M JOHNGON, &, EDWORD 3419

12/19/80 0272 M JOHNGSON, E. EDWARD : G518

127192780 02?2 M JOHNSON, B ELWART G418

3714761 0272 F JOHNSON, E. EDUARD U000

/16781 oxva F JOHNSON, E. ELWARD 237,560

: 37147631 Q272 F JOHNSON, £, BEDWARD 287 S0

3716781 QA2 M JOFINGON, E. EIARD 8.8%

3/7146/81 Q272 M JOHNSON, E. EDWARD 8.85

3/71°0/81 ! F JOHNSGON, E. EDWARD 20,00

371t/81 JOHNGON, £, EDWARD 50400

3710761 JOHNSON, E. EDWARI 100.00

3717781 JOHNSON, E. ELWARLD 7.98

M) S/18/81. JOHNSON, E. EDWARD 100.00
G/18/81 JOHNSON, E. EDWARD
S/18/81 JOHNGON, E. EDWARD

- G/18/81 JOHNSON, E. EDWARD .

S7168/781 JUOHNGSON, E. ELWARD

——— - v YOt e ey g : Ain PN SRerr e aymers a sen s e a e me mee s s em e o e



KANSAS INSURANCE DEFARTMENT
HEALTH CARE STABTLIZATION FUND

P 07701780 TO 0S/31/8%5 DEFENGE COBTS FAGE 18
ALK OBJECT VENDOR AMOUNT
N
. S/18/681 0272 M JOHNSON, &, EDWARD 2.59
S/18/e1 o2 M JOHNSON, E. EDWARD T7.97
P &/730/8. 0272 F JOHNSON, E. EDWARD 276400
&6/30/81 0272 F JOHNSON, E. EDWARD 225,00
&/30/81 0272 F JOHNSON, E. EDWARD 100,00
! &/730/81 oxava F JOHNSON, B EDWARD 25,00
&/730/81 0272 F JOHNSON, E. EDWARD 25,00
6/30/81 oR72 M JOHINGON, E. EDNWARD 218.39
[ 6730781 Q272 M JOHNGON, E. EDWARD 1.78
&/730/81 0272 M JOHNSON, E. EIUARD 4.97
&/730/81 QL72 M JOHNSON, E. EDWARD 1L.77
: /181 0272 F JOHNSON, E. EDWARD 45,00
a/18/81 0272 F  JOHNSON, E. ENWARD 536 .25
8716781 0273 ¥ JUHNSON, E. ELUWARD T36.25
L 8s18/61 0272 F JOHNSON, E. EDWUARD ’ 162,50
a6/16/81 0272 M JOHNSON, E. EDWARD 84,07
818781 0272 M JOHNSON, E. EDWARD 84.88
8/16a/81 0272 M JOHNSON, E. EILARD 3.98
€8/18/81 0272 H JOHNSON, E. EDWARD 135.00
?/11/61. 0272 F JOHNSION, E. EIMARD 45400
?/711/81 0272 F JOHNSON, E. EDUARD 487,50
/11781 022 M JOHNGON, E. ElWaRD . 226,25
?/711/81 0272 M JOHNGON, £, EIWARD 4625
?/15781 0272 F JOHNSON, E. EXLARD 45400
?/15/81 Q272 ™ JOMNSON, E. EDWARI 11.12
11./0%/81, 022 E  JOHNGON, E. EIGARD 35,20
11/0%5/81 Q272 F  JOHNSON, €, EDWARD 77,50
11/0%5/81 0272 F  JOHINGON, E. ETUWARD 32,50
11/0%5/81 0272 F  JOHNSON, €, EDWARD 97,50
11705761 o7 M JOHNSON, E. ElWARD 119.40
11/10/91 0272 F  JOHNSON, E. EDWARI HE2.50
11710781 oXPd ¥ JOHNSON, E EDWARD GO0
11/710/81 QA7 M SOHMNSON, E. EDwarD A+ 46
11710781 0272 M JOHNGON, E. ELWARD 44,47
11730/81 Q272 F JOHNSON, E. EDWARD 32,50
11/30/81 ORTL F JOHNSON, E. EDWARD 32,50
11730761 0272 M JOHNSON, E. EDWARD 1.44
11730781 0272 M JOHNGON, E. EDUARD 1.45
1718792 0272 F  JOHNSON, E., EDWARI A%, 00
1/15/82 0272 F JOHNSON, E. EIWARD 828 .75
1718782 0272 F  JOHNGOM, £, EDWARD AB7. 50
17185782 2T2 M UOHNSON, E. EDWARD 3,64
L/15/82 0272 M JOHNSON, E. ELWARD 11.10
3719782 072 E JOHNSON, E. EILARID 35,40
3719762 0272 F  JOHNSON, E, EDWARD 390,00
A7068/82 2 F JOHNSON, E. EDWARD 45400
A70B/82 0272 F JOMNSON, E, EDWARD 162,50
4/08/62 0272 M JOHNSON, E. ELUARD 7032
A/708/82 0272 M JOHNSON, &, EDWARD a7
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07/01/80 TO 0OU/31/85
DATE

5/05/82
5705782
S/70G/62
S/25/82

S/26/82
&/30/82
&/30/82
8/20/82
8/20/82
9/28/82

10/02/v0
10/02/80
12/31/80
12/31/780
12/31./80
&/712/7681
4/12/81
6730781
&/ 30701
&/30/781
&/30/781
&/30/781
&6/30/81
&/30/81
/170781
/17781
?/11/81
?/11/81
?/11/81
92711781
/14781
/14781
P/1L6/81
/16781
P/146/81
4/28/82
A/28/782
A/23/682
A/28/02
4/2B/782
&/30/78%
&/30/782
&/ 350/782

KANSAS INSURANCE DEPARTMENT
HEALTH CARE BTARILIZATION FUND
DEFENSE COSTS

OBJECT VENRDOR AMOUNT
0272 E JOHNGON, E. EDWARD 72550
0272 F JOHINGON, E+ EDWARD 1,072.50
0272 M JOHNSON, E. EDWARD 93,71
Q272 F JOHNSON, E. EIWARD 2W7.50
0272 M JOHNGON, E. EDWARD 277.08
0272 F JOHNSON, E, ELDWARD 357,50
0272 M JOHNSON, E. ETWARD 8.66
0272 F JOHNSON, E. EIWARD 66625
QA72 M JOHNEON, E+ EDWARD 3,50
0272 M JOHNGON, E. EDWARD . 17,35
TOTALSY

0272 F ~ ATTORNEY FEES 14,692,550

0272 E - ATTORNEY TRAVEL EXFENSE 1,094.34

0272 M - ATTORNEY MISCELLANEQUS 1,940,220

GR&ND TOTAL S 17,727.04

0272 F HERRINGTON, ALVIN L. 147,50
o27E M HERRINGTON, ALVIN D, 2,40
0278 E HERRINGTON, ALVIN D, A52.09
o272 F HERRIMGTON, ALVIN L. 15,828.00
0272 M HERRINGTON, ALVIN It, G532.98
o272 F HERRINGTON, ALVIN IV, 10,093.00
0272 M HERRINGTON, ALVIN Ii. 664,50
E HERRINGTON, 6LVIN b, 95,40

F HERRINGTON, ALVIN I, 1,972.00

'F HEFRRIMGTON, ALVIN I, 4,892,450

2 F HERRINGTON, ALUVIN I, 1,734,550

2 M HERRINGTON, ALVIN L., 204.48

M HERRINGTON, ALVIN I, 148,20

M HEFRINGTON, ALUYIN It A9 97

2 M HERRINGTON, ALVIN @i, 74,05

'M HERRINGTON, ALVIN L. . $50.00
0272 E HERRINGTON, ALVIN Ii. B53.00
oYy E HERRIMNGTON, ALVIN I, 1,589.00
0272 M 3 ALVIN I, 203,07
072 M ALVIN T G7.90
0272 E ALVIN Ii, 4.1
0272 F HFPH1NbTON. ALVIN Tt 2,0H9.00
Q272 F HERRINGTON, ALVIN It 3,144.00
0272 F HERRIMGTON, ALVIN D, 4,510,000
0272 M HERRINGTON, ALUVIN I, 180,34
oael E HERRINGTON, ALVIN It G50.00
0272 F HERFRINGTON, ALVIN I, G, 020,20
0272 F HERRIMGTON, ALVIN I, ‘ 1,200.00
0272 M HERRINGTON, ALVIN I G490
oNvYeE M HERRINGTON, ALVIN D, . 378,77
OLT2LF HERRINGTON, ALVIN @, PI3,00
oR7E F HERRINGTON, ALVIN DI, 270.00
0272 M HERRINGTON, ALVIN L, 12.21

FAGE

19
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07/01/80 TO 0%5/31/85
DATE

11/03/62
11/03/82
11710782
11/10/82
11/30/82
11/30/82
11./30/82
3/16/83
3/16/83
&/29/83
&/29/83
&6/29/83
&/730/783
&/30/83
8/29/83
9/1.6/83
Q716783
@/29/83
11/03/83
11/03/833
11/717/83
11/17/83
12/20/83
12/20/683
1/31/64
1/31/684

10/15/84
10/1%5/84

?/12/80
Q/12/80
9/18/80
9/168/80
Q/18/80
/18761
H/168/61
5/18/61
&730/81
&/30/761

OBJECT

0272
072
02732
Q272
o272
o272
o272
Q272
oxe2
Q272
[eXedrets
o272
o7
0272
o272
0272
Qa2
Q272
o272
Q272
[Slerpts
OR272
ety
0272
[SJeirged
Q272

0272
QTR

QL2
oRT2
QR7a
oL
QR72

‘Tze'?‘::{'ﬂl"'lz"‘:mz*“-
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KANGAS INGURANCE DEPARTMEMT
HEALTH CARE GTARILXZATION FUND
LEFENSE CUSTS

VENDNOR

HERRINGTON, ALVIN .
HERRINGTON, ALVIN It.
HERRINGTON, ALVIN T
HERRINGTON, ALVIN Ite
HERRINGTON, ALVIN Do
HERRINGTON, ALVIN I
HERRINGTON, ALVIN o.
HERRINGTON, ALVIN I,
HERRINGTON, ALVIN D
HERRINGTON, ALVIN L.
HERRIMGTON, ALVIN T
HERRINGTON, ALVIN D
HERRINGTON, ALVIN I
HERRINGTON, ALVIN Ite
HERRINGTON, ALVIN I
HERRINGTON, ALVIN It
MERRINGTON, ALVIN B
HERRINGTON, ALVIN It
HERRINGTOM, ALVIN I
HERRINGTON, ALVIN Ti.
HERRINGTON, ALVIN Tt
HERRINGTON, ALVIN L.
HERRINGTON, ALVIN Db
HERRINGTON, ALUIN Tt
HERRINGTON, ALVIN D,
HERRINGTON, ALUVIN It
TOTALE?

oa7R F - ATTORNEY FEES

o272 £ - ATTORNEY TR AVEL.

0272 M — ATTORMEY M 1HCELLANEOUS

GIRAND TOTALL

-

HENNETT, MARR L.
BENNETT, MARK L.
TOTALSS
a2 F o~ ATTORNEY FEES
oR7R2 M o~ ATTORNEY MIGOE
GRAMD TOTALS

L AMEOUS

NAVIS, CHARLES L., SR
DAVIS, CHARLES L. R
NAVIS, CHARLES te, Ji
navIs, CHARLES L. B
OVIG, CHARLES L., NI
HAVIS, CHARLES L., JH

NAVIS, 3 Loey RS
DAVLS, Loy SE

LAVIS,
nAVIs,

Gty JRS
G Loy R

EXFENSE

AMOUNT

1516563
801,50
a5%.00

B.61

1,538.64

4,014,850

2,023.51

14,033.88
3,166,328
1,087,645

10,6884 .36

584,86

?,596.08
150 .65

D,y P22,35

2,372.00

3,947,772

B,190.79

2,803.686

63561 ,26

2,241.,07

4,271.64

48,146,308
7,284,822
34,297 .66

BhHAv 21

174, 3G 56

14,322,449
4%,4682.11

09, 140416

4,030.00
32718

4,030,000
AR7.15
4,957,189

210,00
74430
113,23
1,296,000
123,79
49,02
1,200.,00
7463
87653
3, 275,00

FAGE

20



KANSAS INGURANCE DEFARTHMENT
HEALTH CARE. STARILIZATION FUND
¢ 07701780 TO OS/31/8% DEFENGE COBTS

FAGE 21
IATE OBJECT VENTIGE AMOUNT

&/730/781 Q272 M AVIS, CHARLES L., JR. 34,7%
' 10713781 o2V E DAVIS, CHARLES L., JH. 34,10
’ 10713761 0272 F DAVIS, CHARI Ly JRS 2,000,000
10713781 oA M DAVIS, CHARLES L., JR. P64
12/11/81 0272 F DAVIS, CHARLES L., JR. 2,100.00
’ 12/711./81 027L M LAVIG, CHARLES L., J&. J460
4/08/8%5 0272 E DAVIS, CHARLES Lo, JR. 157,61
A708/65 o272 F LAVIS, CHARLES NN 2, 734650
] 4/08/8%5 oLT2 M DAVIS, CHARLES L, JR. 125,
TOTALS?

¥

. Q272 F — ATTORNEY FEES 12,896.%0
f 0272 E - ATTUORNEY TRAVEL EXFENGE 1,230.49%
0272 M -~ ATTORNEY MISCELLANEOUS 446 b6

GRANIY TOTALS 14,573,695

0/00/00 HOLLEROOK AND ELLIS B,1920.79

10723780 & HOLRBROOK aMD ELLIS ’ 761.00

’ 10723780 oRT2F HOLEBROOK ANDY ELLIS 169,00
10/23/80 o272 F HOLEROOK AND ELLIS 435.00

10/323/80 0272 F HOL.BROOK ANIN ELLIS 50,00

4 10/323%/780. [$Jerat iy HOLEBROGIK AND ELLIS 197,65
10/273/80 o272 M HOLEBROOK AND ELLIS 50.00

106/23/780 o272 M HOLEBROOK AND ELLIS 207 .35

’ 10/:33/80 0272 M HOLEBROOK ANDC ELLIS 2730
127156760 ozva F HOLBROOK AND ELLIS 47%5 .00

. 12715780 0272 F HOLEROOK AND ELLIS 32500

4 12715780 R F HOLEROOK AND ELLIS 92,00
12715780 2 M HOLEROOK ANIY ELLIS 60.00

12715780 'M HOLEROOK AaND ELLIS 46.81

L2/715/80 ] HOLEROOK AND ELLIS 172,50

270%/81 2 F HOLEROOK ANDY ELLIS 50,00

2706761 0272 F HOLEROOK AND ELLIG 75,00

206781 oLvL HOLEROOK AMD ELLIS 4,98

3/24/81 0272 HOLEROOK AND ELLIS 525.00

3/24/81 o7 HOLBROOK AND ELLIS : 200,00

3724781 0272 HOLBROOK AND ELLIS 1,345.00

/24781 oRvY HOLEROOKR AMD ELLIS 230,85

. 373247081 0272 HOLEROOK AND ELLYS 125.54
A/27/781 oxra HOLEBROOIC ANDY ELLISG 625,00

G/18/81 0272 HOLEBRUOK AND ELLIS 619 .35

/18781 o072 HOLEROOK AMD ELLIS 87,50

G/18/81 o272 HOLEROOK ANDY ELLIS 460,00

S/18/681 o7 HOLEROOK AND ELLIS 890.00

G/18/81 0272 HOLEBROOK AND ELLIS 2064

S/718/01 [¢ledrgts HOLEROOK ANDY ELLIS 242,095

b/24/131 0272 HOLBROOK ANI ELLIG 55000

46/24/81 Q7 HOLBROOK adMly ELLIS 116,05

/27781 0272 HOL.EROOK ANDY ELLIG 263,040

/21781 o027 HOLEBROOIK AND ELLIS . 1,152,550

A

MMOmINIIXITATIMTIZITITNZIZ

e o0 0 ¢ o O

o

-‘»J': pO: .;_3..'5‘,., s ‘,M‘,I!L"I'. gqﬁ‘ “:"i,‘v}{'-, “‘is'ﬁ,~f'-$‘gfl :"-’g \.p’ D‘*’”‘}ﬁ "f it TPy 8

g vy

R LR HYP a0 : ;3 gt LY e, s T b Y. & J1 b R ol e e
-13‘«'\’,““ AEEEYEY vd.ﬁlﬁﬁ XUV P LRGSR ) ‘.- LRI hVRER
AT A R S AR WAL NR AL R A

'



®
KANGAS INBURANCE DEFARTMENT
HEALTH CARE STARILIZATION FUND
@® 07/01/80 TO 05/31/6%5 DEFENSE COSTS FaGE 22
DATE ORJECT  VEMUIOR AMOLINT
®
/A8 OR7F2 F HOLEROOK AND ELLIS 25,00
/21781 0272 M HOLEROUK AND ELLIS &1 450
() T/2T/81 0272 H HOLEROOK AND ELLIS 137435
9/14/81 0272 F HOLEROOK AND ELLIS 60.00
9/11/81 0272 F HOLEROOK AND ELL.IS 426,00
o 9/1.1/8), 0272 F  HOLEROOK AND ELLIS 15 450,00
9/1.1/81 0272 F HOLERDOR AND ELLIS 60,00
9/11/681 0273 M HOLEROOIK AND ELLIS 214,49
® P/1L6/81 0272 F  HOLEBROOK AND ELLIS 90.00
P/ 16/61, 07 F HOLEROOK AND ELLIS 90,00
/16781 0272 F HOLBROOR AND ELLIS 120,00
® 9/16/81 0272 M HOLBROOK AND ELLIS 955,00
1L7172/761 0272 F HOLBROOK AND ELLIB 360,00
117177781, 0272 M HOLEROOK AND ELLIS . 263,03
o i2/11/81 OR72 F HOLEROOK AND ELLIS 1,788.00
1.2/14./01 0272 F . HOLEROOK AND ELLIS 1,137.%0
12/711/81 0272 F  HOLEBROOK AND' ELLIS 137,50
® 12711781 0272 M HOLEROOK AND ELLIS 274.2%
12/11./81 OR72 M HOLEROOK AN ELLIS 49 .8
1715782 02FA F HOLEROOK ANIF ELILIS 90,00
- 1/15/82 0272 F HOLEROOK AND ELLIS 405,00
1L/15/82 0272 F HOLEROOK AMD ELLIS 270,00
1/15/82 0272 M HOLEROOK AND ELLIG 702,72
o 1705782 0272 M HOLEROOK aND ELLIS 25469
RIBH/IBR 0272 F  HOLERQOK AND ELLIS 113,75
DRGE/BR 0272 F HOLEROOK aND ELLIS B1.25
o R/AG/BD 0272 M HOLEROOK AND ELLIS 141,11
D/26/82 M HOLEROOK AND ELLIS 3,45
3/10/82 2 F HOLEROOK AND ELLIS P, 50
o 310702 2 M HOLBROOK AMD ELLIS 12,54
5/0%5/82 F o HOLEROOK AND ELLIS 75,00
5/05/82 Y M HOLEROOK AND ELLIS 5,354
o . H/B/D F OHOLEROOK AND ELLIS
b/ER/B2 M HOLEROOK ANIY ELLIS
10/20/82 E  HOLBROOK AND ELLIS
o 1O/27/82 ' HOLEBROOK ANIF ELLIS
10727782 M HOLEROODK AND ELLIS
12/23/62 2 E HOLBROOK AND ELLIS
® 12/23/82 FOHOLEROOKR AND ELLIS 1,343,905
12/23/82 M HOLEROOK AMD ELLIS AL 77
1./10/83 F HOLEROOK AND ELLIS B57.00
o 1/1.0/83 M HOLEROOK AND ELLIS D6 AT
3/10/83% E  HOLEROOK AND ELLIS 587,20
3710763 FoOHOLBEROOK ANDY ELLIS 3,041,%0
® 3/10/83 F o OHOLEROOK AND ELLIS 945,00
37107683 ' M HOLEROOK AND ELLIS 246,50
A/30/83 £ HOLRROOK ANDG ELLTS 1,048,%54
® 4/30/83 ' F HOLEROODE aND ELILLIS 8,037 30
A/ 30/833 0272 4 HOLBROOK AND ELLIS 1, 527,51
o
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G272
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HOLEBROOK
HOLLBROOK
HOLRROOK
HOLEBROBOK
HOLRROOIK
HOL.BROOK
HOLEROQOK
HOLEROOK
HOLBROOK
HOLEROOK
HOL.EROMK
HOLEROOK
HOLEROOK
HOL.BROOK
HOLEROOK
HOLEROOK
HOLEBROOK
HOLBROOK
HOLRBROOIK
HOL.BROOK
HOLEROOK
HOLBROOK
HOLEROOK
HOLEROOK
HOLEIRQOK
HOLEROOR
HOLBRROOKR
HOLLRROOK
HOLEROOK
HOLBROOK
HOLBROOK
HOL.EROOK
HOLRBRROOK
HOLEBROOK
HOLEROOK
HOLEBROOK
HOLRBROOK
HOLEBROOK
HOLEBROUOK
HOLLRROOK
HOLBROOK
HOL.EROOR
HOLEROOK
HOLRROOK
HOLHROOK
HOLEROOK
HOLEROOK
HOLLBROOR
HOLBROOK

l"lANSAS INGURONCE DEFARTMENT
HEALTH CORE STARILIZATION FUND
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ANI
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AN
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AN
AN
AN
AN
AN
AN
AMI
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DEFENSE COSTS

ELLIS
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ELLIS
ELLIS
ELLIS
ELLIS
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ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLILS
ELLIS
ELLIS
ELLIS
ELLIG
ELLIS
ELLIG
ELLIS
ELLTS
ELLIG
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIG
ELLIS
ELLIS
ELLIS
ELLIS
ELLLIS
ELLIS
ELLIS
ELLIS
ELLIS
ELLIYS
ELLTS
ELLIS

AMOUNT

296400
1,543,775
160,00
1,649,622
1,933%.00
645,93
162,50
586,50
703,00
62397
1, 605,00
65,00
499,00
172,60
501,73
1,217,550
8,190,79
1,731,00
1,299.11
5474
2,252,50
1,312,714
466,00
056 A7
459,80
147575
20,00
1,013,50
326,99
216,00
2,063,775
050,19
860,50
100,43
743,00
4%, 64
1,0%2,00
65447
63767
632,95
299,892
TrA20,74
444,00
57513
4,18
50,00
1,551 .37
102,41
14273
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o
KANSAG TNBURANCE LEFARTMENT
. HEALTH CARE STARILIZATION FUND
@ 07/01/80 TO 035/31/83 LEFENSE COSTS FAGE 24
< DATE ORJECT  VENDOR AMOUNT
3/12/8% 0272 F HOLERODK AND ELLIS 5,666 .00
3/12/785 072 M HOLEROUK AND ELLIS 617,49
L) A/3O/BS 0272 E HOLEROOK AND ELLIS 1,5%10.,%1
4/30/8%5 0272 F  HMOLEROUK ANID ELLIS 7,212.00
A/30/85 0272 M HOLEROOK AND ELLIS 3, 753,90
< TOTALS?L
02732 F — ATTORNEY FEES T0,999.91
027 € ~ ATTORNETY TRAVEL EXFENSE 8,155,386
<€ 0272 M~ ATTORNEY MISCELLANEOUS A9 65 53
. GRAND TOTALL 118,808.80
[ 8/20/80 o072 F HERNANDEZ, JAMES Z. . 2,417 50
8/20/80 0272 M HERNANDEZ, JAMES Z. 232,95
1.0/23/80 0272 £ HERNANDEZ, JAMES Z. 95,80
C 10/23/60 o272 F HERNANDEZ, JAMES Z. 2,620,000
- 10/23/80 0272 M HERNANDEZ, JAMES Z. . 274,05
11/26/680 o o HERMANDEZ, JAMES Z. 207 .80
< 2/11./81 o7 £ HERNMANDEZ, JAMES Z. . H2D ED
2/11/81 0272 F HERNANDEZ, JAMES Z. 7,377.50
2/11/81 0272 W HERNANDEZ, JAMES Z. 49,09
c 5/0%/81 0272 F HERNANDEZ, JAMES Z. 1,370.00
5/0%/81 072 M HERNANDEZ, JAMES Z. 221,70
/277814 o7 F o HERNANDEZ, JAMES Z. 305,00
C T/AT/ 0272 M HERNANDEZ, JAMES Z. 14,20
G/11./81, 072 B HERNANDEZ, JAMES Z. bbb G
9/11/81 0272 F HERNANLEZ, JAMES Z. 6, 60825
C 9/11./781 0272 M HERNANDEZ, JAMES Z. 115,20
11/10/861 0072 F HERNANIEZ, JAMES Z. 1,127.75
11/710/81 0272 M HERNANDEZ, JAMES Z. 50,35
C 12/11/81 072 B HERNANDEZ, JAMES Z. 567 .45
12/11/81 o7 F HERNAMDEZ, JAMES Z. 2,217.00
12/11./81 072 M HERNANDEZ, JAMES Z. 107.08
“ 2/10/82 072 F HERNANDEZ, JAMES Z. 1,228 .50
2/10/62 072 M HERNANDEZ, JAMES Z.
P/26/82 0272 F HERNANDEZ, JAMES Z.
< D/DEIBD 072 M HERNANDEZ, JAMES Z.
4721782 o272 M HERNANDEZ, JAMES Z.
A/2L/R2 0272 M HERNANDEZ, JAMES Z.
< 4/24./82 o073 M HERNANDEZ, JAMES Z.
5/705/82 0272 E  HERNANDEZ, JAMES Z. 553, 40
5/0%5/682 o0a7a F HERNANDEZ, JAMES Z. 3,044.2%
< 5/05/82 0272 M HERNANLEZ, JAMES Z. 221,02
b/21/82 oz F HERNANLEZ, .JAMES Z. 1,496.00
&6/21/82 ou72 F HERNANDEZ, JAMES Z. 1,222.00
€ b/21 782 oo7a M HERNANDEZ, JAMES Z. G b
: 6/31/782 HERMANIDEZ » JAMES T 11325
&H/28762 HEFINANT , JAMES A 2, 468 50
® A/B/82 HERNANDEZ, JAMES Z. 61 .62
b6/ 30782 07 E - HERNANDEZ, JaMES Z. 401,96
-~y
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&L/730/82

&/30/782

t 4730782
&/30/782

A/30/82

{ &/30/82

6/30/82
7/29/82

‘ 1739 /92
TIRYIB2

8/12/82

( 8/12/682
9/10/82

9/10/82

9/10/832

P/30/82

9/30/82

/30782

10/26/682

10/267602

10/26/82

10/26/82

10/26/82

10/26/82

10/26/82

11/30/62

12/06/82

1/10/83

1710783

1/10/83

1/10/83

1/10/83

1/10/83

3/1.0/63

3/10/83

3710763

4/20/83

A4/20/83

A/20/03

A/20703

A/D0/83

) 6/1.0/83
6710783
LH/10/763
6/10/83
6710763
4710783
6/10/703
6710703
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KANBAS INSURANCE DEFARTMENT
HEALTH CARE STARIILIZATION FUND
DEFENGE COBTS

VENDOR

HERNANDEZ, JAHES 2.
HERNANDEZ, JaMES 2.

HERNANE » JAMES L.
HERMANDEZ, JAMES Z.

HERNANDEZ, JAMES Z.
HERNANDIEZ , JAMES Z.
HERMANIWEZ , JAMES Z.
HERNANDEZ, JAMES Z.
HERNANDEZ , JAMES Z.
HERNANDEZ, JAMES Z.
HERNANDIEZ , JAMES Z.
HERNANDEZ, JAMES Z.
HERNANDEZ, JAMES Z.
HERNANDEZ, JAMES Z.
HERNANDEZ , JAMES Z.
HEFRNANDIEZ, JOMES Z.
HERNANDEZ, JAMES Z.-
HEFRNANDEZ, JaMES Z.
HERNANINEZ , JAMES Z.
HERNANDEZ, JaMES Z.
HERNANDEZ , JAMES Z.
HERNANDEZ, JaMES Z.
HERNANDEZ, JAMES Z,
HERNANDEZ, JAMES Z.
HERMNANDIEZ, JAMES Z.
HERNANDEZ , JOMES Z.
HERNANDEZ, JAMES Z.
HEFRNANIEZ, JAaMES Z.
HERNANDEZ , JAMES Z.
HERNANDEZ, JAMES Z.
HERMANDET , JAMES Z.
HERNANDEZ, JaMES Z.
HERNANLEZ, JAMES Z.
HERNANDEZ, JAMES Z.
HERMANDEZ ,  JAMES 7.
HERNANDEZ, JaMEzs Z.
HERNANDEZ, JAMES Z.
HERNAMUEZ, JAMES Z.
HERNANDEZ , JAMES Z.
HERNANDEZ, JOMES Z.
HERNANIEZ, JOMES Z.
HEFRNANDEZ,  JOMES 2.
JAMES Z.
: JOMES Z.
HERMANIDEZ, JAMES Z.
ERNANDEZ, JAMES Z.
y JAMES Z.
JaMes 2.
JAMES L.
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25350
1,133,50
TR6IG
209,07
TETLH2
6964
846,63
2,531,000
1,719,622
BAT 5T
3,541.50
765,00
32,32
F14.37
76,40
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1,006,550
1,059 50
341,80
770, 4%
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FANSAS INSURANCE DEFARTMENT
HEALTH CARE STARILIZATION FUNID

@ 07/01/80 TO O5/31./8% DEFENSE COSTS FAGE 26
. DATE OERJECT  VENDOR AMOUNT
o

H/10/783 0272 M HERNANDEZ, JAMES Z. HAET
&6/30/93 0272 F HERNANDEZ, JAMES Z. 1,069.25
) H/30/83 0272 F  HERNANDEZ, JAMES Z. 531,00
&/30/133 0272 F HERNANIEZ, JAMES Z. BTG
H/30/83 0272 F HERNANDEZ, JAMES Z. 154,00
o 6730793 0272 F HERNANLEZ, JAMES Z. F04 .50
6/30/83 0272 F HERNANLEZ, JAMES Z. D,297.25
6/30/83 0272 M HERNANDEZ, JAMES Z. 17.50
T\ 6/30/83 072 M HERNANDEZ, JAMES Z. 12653
6/30/83 0272 M HERNANDEZ, JAMES Z. 9,16
6/30/783 M HERNANMDEZ, JAMES Z. 18.18
© 6H/30/83 M HERNANDEZ, JAMES Z. 617.85
. 6730763 r7 M HERNANDEZ, JAMES Z. 5%, 09
R/12/83 ORT2 £ HERMANDEZ, JAMES Z. : 719017
© 8/12/03 0272 E  HERNANDEZ, JAMES Z. 102.87
' B/AR2/83 ORT2 F HERNANDEZ, JAMES Z. 1,389.00
8/12/83 027 F HERNANDEZ, JOMES Z. 2,417,00
© 8/12/93 0272 F HERNANDEZ, JAMES Z. 203,50
B/19/83 0272 F HERNANDEZ, JAOMES Z. 233,87
8/12/03 0272 F HERNANDEZ, JAMES Z. 175,50
© 8/12/03 0272 M HERNAMDEZ, JAMES Z. 5,40
B8/12/833 . 0272 M HERNANDEZ, JAMES Z. 900 .43
B/12/83 0272 M HERNANDEZ, JAMES Z. 50,10
© 8/12/93 0272 M HERNANIEZ, JAMES Z. A9 .43
0s12/683 0272 M HERNANDEZ, JaMES Z. 220,90
/16783 0272 F HERNANDEZ, JAMES Z. 277,00
o) /16783 0272 F HERNANUEZ, JAMES Z. 1,4%0,50
P/146/83 F HERNANDEZ, JAMES 7. 651,75
9/1.6/83 2 F HERNANDEZ, JaMES Z. 162,00
c /16793 FoOHERNANDEZ, JAMES Z. B B0
9/1.6/83 TR F HERNANDEZ, JAMES Z. 568 .75
PILL/BT 0272 M HERNANDEZ, JAMES Z. A, AR 1Y
c PIL6/83 0272 M HERNANDEZ, JAMES Z. 16,92
P/16/83 0272 M HERNANDEZ, JAMES Z. 18,80
T 9/16/83 0272 M HMERNANMDEZ, JAMES Z,. 44,19
(4 . P/16/83 OR72 M HERNANDE JAMES Z. 554,86
916783 027 M HERNAMDE JAMES Z, 3,00
10/19/83 0272 £ HERNANDEZ, JAMES Z. 248,70
(2 10/19/83 Fo OHERNANDEZ, JOMES Z. 25O L DG
10/19/83 272 F HERNANDEZ, JAMES Z. 504,50
10/19/63 027a F HERNANDEZ, JAMES Z. 524 05
< 107197033 0272 F  HERNANDEZ, JAMES Z. 761,00
10/19/83 0272 F HERNANDEZ, JOMES Z. 578,50
10/19/833 oBTRF JAMES Z. 344,50
< 10719783 oRTR M JOMES Z. 140,33
107197603 ’ JOMED 7. 8.36
10/19/63 JOMES Z, 237.82
¢ 10/19/83 C s JAMES Z. 5,75
. 10719703 027 M HERNANDEZ, JOMES Z. 92,83



KANBASB INSURAMCE DEFARTMENT
HEALTH CARE STARILIZATION FUNID

07/01./760 TO 05/31./8% LEFENGE COBTS FAGE 27
DATE OERJECT VENDIOR AMOUNT
10/19/83 o272 M HERNANDEZ, JAMES 7. 10.50
10/26/83% oare £ HERNANDEZ, JaMES Z, 33,25
10/26/83 QL72 F NANDEZ, JAMES 7., 1,068.25
10726783 Q2?2 M NANDEZ, JaMES Z. 285,32
11717783 0272 F HERNANDEZ, JAMES Z. 625,75
11717783 0272 F HERNANDEZ, JAMES Z. 1,416,463
11/17/83 0272 F HERNANDIZZ , JAMES Z+ 1,158.75
11/717/83 0272 M HERMNANDEZ, JAMES Z. 107,04
11717783 0272 M HERNANDEZ, JAMES 2, 330.56
11/17/83 0272 M HERNANDEZ , JAMES Z. 26 BT
12/730/83 0272 F HERNANDEZ, JAMES Z. 324,75
12730783 o272 F HERNANDEZ, JaMES Z. 334,50
12730783 C2F2 F HERMANLEZ, JAMES 7. 422,2%
12730783 o2ra F HERNANIEZ, JaMeEs Z. 916,50
12730783 0272 F HERMANDEZ, JAMES Z. ?16.50
12730783 oY F HERNANDEZ, JGMES Z. 224,25
12730783 0272 M HERNANDEZ, JAMES Z. : : 78.87
12/30/83 o272 M HERNANDEZ, JAMES Z. 4%51..80
132/30/83 0272 M HERNANDEZ, JAMES Z. 451.80
12/30/83 Q27 M HERMANDIEZ, JAMES Z. 106,94
12/30/83 0272 M HERMANDEZ, JAMES Z. 6413
12730783 C0ATE M HERNANDEZ, JaMES Z. A3.33
1731784 QR72 F HERNANDEZ , JAMES Z. 68075
1/31/84 027 M HERNANDEZ, JAMES Z. 31,27
2/14/84 0272 £ HERMANDEZ , JAMES Z. 102,48
2714784 027e E HERNAMDEZ, JaMES Z. 44,204
2/714/84 oLTL F HERNANDEZ, JAMES Z. 36650

Q714704 oL F HERNANMDEZ, JaMES Z. ARG .
2714784 QLT F HERNANDEZ, JAMES Z. 1,230,795
2714784 oRTa F HERNANDEZ, JAMES Z. TEVNG
2/14/84 0272 F HERMANDEZ , JAMES Z. - TP TN
a/14/784 o2 M HERMANDEZ, JaMES Z. 624,38
2/14/764 Q272 M RNANDEZ, JAMES Z. Be73
2714784 oYM NANDEZ, JAMES Z. . 213254
2714764 RNANDEZ, JAMES Z. . 615,34
2715764 NANMDEZ, JaMES Z. 467,00
D15 784 : HERNANLEZ , JAMES 2. 6.4 A0
3725784 02728 E HERNAMDEZ, JaMES Z. 194,39

. 3/723/834 Q272 F HERNANIEZ, JAMES Z. 127.08
/23764 0T F HERNANDEZ,, | JaMES Z. 478,50
37237684 0272 F HERNANDEZ, JAMES Z. 6475
3723784 2 F HERNNNUEZ, JAMES Z. @1, 2%
J/238/784 MANLIEZ, JAMES Z. AG 2%
3723764 4 2 NAMDEZ, JOMES Z. 1,227.00
3723784 Q272 M NANDEZ, JAMES Z. 154,50
3/2%784 o M MANDEZ, JAMES Z. FA0.6803
Jra3/684 0272 H HERMANLEZ, JAMES Z. : PAL. 69
3723734 oA M HERNANDEZ, JaMES Z. 724,20
5/10/84 0272 & HERMANDEZ , JAMES Z. S1.50




]

: RKANSAS  IMNSURANCE. DEFARTMENT
; HEALTH CARE STARULIZATION FUND

. @ 07/0L/80 TO 0L/31/85 DEFENSE COSTS FAGE 24
i
DIATE OBJECT VENDOR AMOUNT

L]
. 5/10/784 e HERNANDEZ , JaMES Z. 179,70
5/10/84 2 E HERNANDEZ , JAMES Z. BT 25
© SiZ710/784 [CJorot i o HERNAMDEZ, JAMES Z. 1,202,225
5/10/84 0272 F HERNANLEZ, JAMES Z. 387,50
5710784 o072 F HERNAMDEZ, J&MES Z. 1,846,225
(] G5/710/84 F HERNANDEZ , JAMES Z. 1,069.25
G/710/84 2 F HERNANDEZ, JaMES Z. 273,00
G/10/834 2 F HERNANDEZ, JAMES Z. 929,62
] S5/710/84 2 M HERNANDEZ, JaMES Z. 63,83
G/10/84 0272 M HERNANDEZ, JAMES Z. A26.62
S/710/84 027E M HERNANDEZ, JAMES Z. 36,55
® G5/10/34 o272 M HERNANIEZ , JAMES Z. 4688.20
G/10/84 0273 M HERNANDEZ, JAMES Z. 24,73
G/10/84 0272 M HERNANLEZ, JAMES Z. 35.08
® &H/22/84 072 F HERNANDEZ, JAMES Z. 1,254.97
&6/730/84 0272 F HERNANDEZ, JAMES Z. ' 436,00
6730784 o272 F HERNANUEZ, JAMES Z. P43.63
© &/730/84 0272 F HERNAMDEZ, JAMES Z. 583,75
&6/30/784 o2 F HERNANDEZ, .JAMES Z. 634,25
&/30/84 0272 ¥ HERNANDEZ , JAMES Z. 276425
] &/30/784 072 F HERNANKDEZ., JaMiES Z. 266,75
&/7350/84 0272 F HERNANLEZ, JAMES Z. 700,00
6/30/784 027 M HERNAMDEZ, JaMES Z. 207.8%
o 6/50/834 oRT2 M HERNANDEZ , JAMES Z. 104,50
630784 M HERNANIEZ, JAaMES Z. 2RIG
&L/30/834 2 M HERNANDEZ, JAMES 7. 10%5.00
- g/28/84 2 F HERNAMINZZ,,  JOMES Z. 637,75
: 2 HERNANDEZ, JAMES Z. 2A7. 50
8/28/84 2 F HERNANDEZ , JAOMES Z. ST 20
(] B/28/784 ] HERNANDEZ , JAMES Z. 1,3%6.90
] HERNANDEZ, JAMES Z. 43X, %50
8/28/84 M SAMES L. 21.00
o . 1015784 E W JOMES Z. 21%9.00
10/15/84 F HERNANDIEZ , JAMES . 26400
107157834 ave F HERNAMIEDZ, JAMES Z. 146,23
) 10/15/784 F HERNANLEZ ,  JAMES Z. 222,50
10715784 F HERNANDEZ , JAMES Z. 1,852,229
10/1%5/784 ¥ HERNANLEZ , JAMES 7. 734,50
o 10/15/784 F HERNANI y JAMES 2. . 417,88
10715764 F HERNANINEZ , JAMES Z. 1, 08370
10715784 2 M HERNANDEZ, JAMES Z. 132,67
[ 10/15/784 )| HERNANLDEZ, JAMES Z. 75
10/15/84 2 M HERNANDE?Z, JAMES Z. P62
10/1%5/784 M HERNANLEZ , JAMES Z., 32065
c 10715784 ] HERNANIL ' s 61.84
10715784 H HERNANLEZ , . 25421
1LO/15/704 TR M HERMANDEZ , s fpeit
o 17107835 2 F HERNANLEZ , JAMES Z. 1,967.50
1710785 2 M HERNANDEZ, JAMES Z. 150464
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07/01/80 TO 0OG/31/835
DATE

1/1.6/8%5
1716785
1/16/8G
1/16/8%5
1/16/8%5
1/16/78%5
1/16/8%
1/16/785
1/31/85
1/31/85
1/731/8%
1/31/8%5
1/731/8%
1/31./78%5
A/02/85
A/02/85

4/08/8%5"

A/708/85
4/08/8%5
4/29/785
A/29/35
A/29/83
" AR29/8G
/22785
S/22/835
S/72278%
S/32/8%
S/28/785
GB/22/8%
S/22/78%
G/22/8%
S/22/785
H/22/78%
S/22785

2706781
G/13/781
57137061
5/18/70.
5/16/01
6/30/81
46/730/81
10731 /61
10/31./781

onJeCT

0272
o272
0272
0272
Q272
027
0272
o
olr2
o272
0272
0272
0272
027
0272
072
0272
o
Q272
o27a
0272
o7
o272

mm

MTITAITMINAIIIATAIIINTT

=

QA7 E
0272 F
027V F
0272 F
Q7L F
0272 ¥
0272 M
072 M
0272 M
0272 M
A7 M
o27E M
0272 F
0A72 M

2T
QM
Q272 F
072 F

e F

2 M

VENDOR

HERNANDEZ ,
HERNANDEZ ,
HERNANDEZ ,
HEFRNANDEZ,
HERNANLIEZ ,
HEFRMANDEZ ,
HERNANDEZ »
HERNANDEZ
HERNANLEZ ,
HERNANDEZ,,
HERNANDEZ »
HERNAMNDIEZ ,
HERNAONDEZ ,
HERNANDEZ ,
HERNANDEZ ,
HERNANDEZ ,
HERNANLEZ ,
HERNANDEZ ,
HERMANLDEZ ,
HERNANDEZ ,
HERNANIDIEZ »
HERNAMDEZ ,
HERNANDEZ ,

RANSAS  INGURAMCE
HEALTH CARE

JAMES
JAMES
JAMES
JaMES
JAMES
JOMES
JAMES
JAMES
JAMES
JaMES
JAMES
JaMES
JAMES
JaMES
SJAMES
JAMES
JAMES
JEMES
JAMES
JOMES
JAMES
JAMES

JAMES G

HEFRNANMDEZ ,  JAMES
HERNANIDEZ, JAMES
HERNANDEZ , JOMES
HERMANDEZ, JAMES
HERNANDEZ, JOMES
HERNANDEZ, JAMES
HERNAMDEZ ,  JAMES
HERNANDEZ, JAMES
HERNANDEZ,  JaMES
HERNANDEZ, JAMES
HERNAMDEZ, JAMES
TOTALS S

072

QL7

o272
MCMULLEN, LARRY
MCMULLEN, LARRY
MOMULLEN, LARRY
MCMULLEN, LARRY
MOMULLEN, LARRY
MCHMULLEN, LARRY
MOMULLEN, LARRY
MCMULLEN, LARRY
MOMULLEN, LARRY

Tk

Zs
Zs
L
Z,
Z,
Z
Zs

8

FE

Ze .

Zs

e

Zl
Zs

Zs
z.
Z,
Zs

E.

Le
Lo

Lo

Lo
‘_- .
lu .
|

[

STARILIZATION FUND

NEE COBTS
AMOUNT

395,00
337,65
3,600,775
A, D435
1,302,775
1,963,460
324,09
150,80
516075
314,00
149 .50
20,94
142,31
253,84
1,033.50
48,60
175,73
1,483,%0
212,59
294 .00
159,25
4,022.00
173,59
599 43¢
933,50
L7150
143,00
5,334,00
673,00
2005

557 .63
205,45
81.34
4,00

ATTORNEY FEES 156,747,468
ATTORNEY TRAVEL EXFENGE @,950.15
ATTORNEY MISCELLANEOUS e S Je R
GRANIN TOTALLS 182,139.15

219.80
TI7.49
1.0G
2%.00
D07
25,00
17,00
135,00
10,50

FaGE

s !?



RANGAS INSURANCE DEFARTMENT
HEALTH CARE. STARILIZATION FUND

® 07/01/80 TO 05/31/8% DEFENSE COSTS FAGE 30
DATE OFJECT VENDQE AMOUNT
]
11705781 0272 F MOCMULLEN, LARRY L. ) 265,83
12711701 0272 F MCMULLEN, LARRY L. 373.88
[ J 12714.1/81 272 M MCEMULLLEN, LARRY L. 17.49
Q26782 (el ! MOMULLEN, LARRY L. 57.87
A/21/92 o272 F MCMULLEN, LARRY L. 220,20
[ ] 4721782 Q272 M MOMULLLEN, LARKRY L. 23,65
&6/730/82 o272 F MCHMULLEN, LARRY L. B6H34 7D
&/30/762 oav2 MOMULLEN, LARRY L. 179.62
[ ] 10/13/82 o272 F MCMULLEN, LARRY L. 292,47
5/12/83 0278 E MOMULLEN, LARRY L. 646.87
G/12/83 0272 M MCMULLLEN, LARRY L. 796.99
L 12708733 Q2L F MOMULLEN, LARRY L. 2,498.60
12/708/783 0272 M MOMULLEN, LARRY L. 57.10
12719783 0272 F MOMULLEN, LARRY L. . 62435
o 12/719/33 0272 M MCMULLEN, LARRY L. 22,38
3/26/84 O27E M MOMULLEN, LARKRY L. 66490
A/ 24784 0272 F MCMULLEN, LARRY L. 2,822,220
- A/24/84 ouvae F MUMULLEN, LARRY L. 535,20
A/24/7834 Q272 M MCMULILEN, LARRY L. S.67
A4/24/784 027E M MOMULLEN, LARRY L. 368,58
L4 S/729/84 G272 MCMULLEN, LARRY L. 2,486.02
46730734 oX7E M MOMULLEN, LARRY L. 1,204.81
/17784 0272 M MCMULLEN, LARRY L. 83.69
o /17784 Q27T M MCMULLEN, LARRY L. 486 .68
P/06/84 0272 i MOMULLEN, LARRY L., 1,408,335
P/06/764 0272 M MOMULLEM, LARRY L. ' $5.20
® PIO6/34 0272 M MOMULLEN, LARRY L., 147,37
127147804 o27L E MOMULLEN, LARRY L. 2,960.87
12/714/64 0272 F MCMULLEN, LARRY L., 17, 733.99
L 4 12714784 QA7F2 M MOMULLEN, LARRY L. G857 .19
1/18/8%5 Q272 F MOCMULLEN, LARRY L. 4,449 ,30
1/16/8%5 Q272 MOMULLEN, LARRY L. 247,60
® 3712785 C272 E MCHMULLEN, LARRY L. ’ 29,00
312785 [Slairot i & MOMULLEN, LARRY L. 4, 708,40
3/12/8% 0272 M MCMULLEN, LARRY L. ' 138,79
® S/706/78% oarR F MOMULLEN, LARRY L., FOLL G0
Gr08/85 M MCMULLEN, LARRY L. 44.80
S/28/8%5 ! E MOMULLEN, LARRY L. 22,00
® G/28/8% 4 MCMULLEN, LARRY L. 709 .88
5/31/6835 272K MOMULLEN, LARRY L. A66 .55
S/31/8%5 QX272 F MCMULLEN, LARRY L. 3, 427,30
® S/31/785 oava M MOMULLEN, LARRY L. Tr4A.681
TOTALS?

022 F ~ ATTORNEY FEES A0,28%.68
L 4 0272 £ —~ ATTORNEY TRAVEL EXFENSE B, 533,64
0272 M~ ATTORHEY MIBCELLANEOUS 8,745 .21
® GRANIY TOTALS YA, 060.53
. 12715780 oXra F LYNCGH, WILLIAM A GEP.PR



e
KAONGASG  INGURAMCE DEFARTMENT
HEALTH CARE STARLLYZATION FUNI

7~ 07701780 TO O5/31/6%

IEFENSE COSTS FAGE 31
DATE ORJECT VENIGR AMOUNT
3/723/81 Il LYHNCH, WIlLIaM A, 26.28
3731702 E LYNCH, WILLIAM A, GYFGRG
{ 37317832 2 M LYNCH, WILLIAM A 693
S/12/82 S LYNCH, WILLIAM A, 2,139,651
G/12/82 2 M LYNCH, WILLIAM A 287.94
/29782 ! E LYNCH, WILLIAM A, 156,00
T/729/82 2 F LYNCH, WILLIAM A. 1,242,09
/29782 2 M LYMCH, WILLIAM A, 1846.78
f 10/14/62 F LYNCH, WILLIAM A 417,00
10714782 | LYNCH, WILLIAM A, 36415
8/12/83 0272 F LYNCH, WILLIAM A. 447 .85
10/18/83 Q72 E LYNCH, WILLIAM A, 118,746
10/18/83 0272 M LYNCH, WILLIAM A, 137.21%
10/26/83 027 E LYNCH, WILLIAM A, 598,80
10/24/33 0272 F LYHCH, WILLIAM A, 1,306.50
10/26/83 027a M LYNCH, WILLIAM A, 199G
12/7350/83 0272 F LLYHCH, WILLIAM A A30,30
i 12730783 0272 M LYNCH, WILLIAM A, 71,55
TOTALSE
0272 F - ATTORNEY FEES 6,563,280
( 0272 E - ATTORNEY TRAVEL EXFENSE 1,452.81
0272 M — ATTORNEY MISCELLANEOUS TI279
GRANIY TOTAL S 8,788,685
(
12715780 oxve F RALGSTON, EUGENE B, 1,887.50
12715780 QRT2 M RALBSTON, E S 123.63
& 5731781 0272 E RALSTON, . R 135027
5/31/761 Q¥R F RALBTON, EUGENE . B, 695, 00
S5/31/761 027X M RALSTON, EUGENE R. 620470
Y ?/11/61 QL72 E RALSTON, EUGENE R. V6418
/11781 o7 F RALSTON, EUGENE R. 280,00
?/11/81 Q272 M RALBTON, EUGENE B. P48 .27
d TOTALSB?
0272 F — ATTORNEY FEES 10,%562.50
0272 E —~ ATTORNEY TRAVEL EXPENSE 1,426.45
Q 0272 M ~ ATTORNEY MISCELLANEOUS 1,692.58
GRANIY TOTALL 13,681.53
Q 2/705/81 0272 E FANNING, H. W. 51,05
2W0LE/81L 0272 F FANNING, He U, 625,00
2/705/81 0272 M FANNING, H. W, ?2.90
(-] S/12/782 o2 F FANNING, He U, PA6H T
S5/12/82 0272 M FANNING, H, W. 61.80
8/03/83 o7 E FANNIMNG, H¢ W, 26%,50
o 8/03/,83 0272 F FANNING, H. W, 3,298.75
8/703/83 oXL?2 M FANNING, He U, 75,20
12/30/83 Q272 F FANNING, H. W, A0L 25
© 12/30/83 (Gt y| FANNINMG, H. W, ?.18
TOTALSS
: 0272 F — ATTURNEY FEES 5426625
[+ ] 0272 £ - ATTORNEY TRAVEL EXFENSE 314.55
* . QN2 M~ ATTORNLEY MISCELLANEQUS 239.08
GRAND TOTALS 5,019,868

o
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KANSAS INSURANCE DEFARTMENMT
HEALTH CARE STARTILIZATION FUND
© 07/01/80 TO O%N5/31/85 DEFENSE. COSTS

FAGE 32

DATE

QRJECT

VENDOR

AMOUNT

/307831 o272 F LISTROM, MYRON L. 1,250.00
&/30/81 0272 M LISTROM, MYRON 1. B7 50
© 1/15/82 02?2 F LISTROM, MYRON L. 612,00
1/15/82 QIT2 M LISTROM, MYRON L., F9.28
Si/24/82 oRve F LISTROM, MYRON L. 432,00
o G/24/02 ozva LISTROM, MYRON L. 138.50
6/30/82 0272 F LISTROM, MYRON L. 271,00
&/730/82 o272 M LIGSTROM, MYRON L. 10,25
® A/20/8% 078 & LISTROM, MYRON L. P7.20
4/20/83 0272 E LISTROM, MYRON L. 430,68
4720783 0272 F LISTROM, MYRON L. 2,881.00
(-] A/720/83 0272 F LISGTROM, MYRON L. 3,288.00
A/20/83 0272 M LISTROM, MVRON L. A39.35
4/20/83 0272 M LIGTROM, MYRON L. 582,10
o &/708/83 27 B LISTROM, MYRON L. 217.29
4H708B/83 0272 F LISTROM, MYRON L. 18, 141.00
&/08/83 0272 M LYISTROM, MYRON L. 6HH0 . 25
o &/ 24783 G272 E LISTROM, MYRON L. 290 .54
&/24/833 o7 F LISTROM, MYRON L. 13,313,050
A/ 24783 Q272 M LISBTROM, MYRON L. 798,75
] 6/30/83% 0272 E LISTROM, MYROM L. 812.%56
&/730/83 0272 F LISTROM, MYRON L. 1,767.50
6/30/83 0272 F LISTROM, MYRON L. 833,50
o 6/30/83 0272 " LISTROM, MYRON L. P19 .65
&H/30/783 072 M LISTROM, MYRON L. .90
10/19/83 Q272 F LIGSTROM, MYRON L. 1,029.,00
o 10/19/83% oa?vL F LISTROM, MYRON L. HOHFP 5O
10/19/83 0272 M ILISTROM, MYRON L. 6405
10/19/83% 275 LISTROM, MYRON L. 14775
L 1731784 LISTROM, MYRON L. A45.00
3/26/84 LISTROM, MYROM L., 3,809,550
3/26/84 LISTROM, MYRON L. 201.27
] /2784 LISTROM, MYRON L. 1,358.05
C/AN/BA F LIGTROM, MYRON L. 13,%43,00
/20784 M LISTROM, MYROM L. T 162 AG
o 1716/84 ¥ LIBTROM, MYRON L. 1, 753,50
B/16/84 Q22 M LISTROM, MYROM L. 238,03
10/23/84 0272 F LIBTROM, MYRON L. G 279,50
® 10723784 0272 M LISTROM, MYRON L. 166416
11728784 0272 E LLISTROM, MYRON . 13.80
11729784 0272 F LISTROM, MYRON L., 4, 685,00
® 11/728/84 0272 F LISTROM, MYRON L. 175,50
11728784 272 M LISTROM, MYRON L. 374,461
11/268/84 M LISTROM, MYRON L. 1,3136.21
® 3/728/765 E LISTROM, MYRON L. 111,36
3728700 ¥ LXBTROM, MYRON L. TrBEH2.00
3728785 M LISTROM, MYROM L. 1,555 .85
® a4/32R/13% LIGTROM, MYRON L. 65481
A/29/85 LISTROM, MYROM L. 734,00

®



v

33 o
KANSAS INSURANCE DEFARTMENT
HEALTH CARE STABILIZATION FUND
© 07/01/80 TO 05/31/85 - DEFENSE COSTS PAGE 33
LATE OBJECT  VENDOR AMOUNT
[
A/29/85 0272 M LISTROM, MYRON L. B, 50
5/28/685 OZ7R F LISTROM, MYRON L. 3,142,850
(1] 5/28/05 0272 M LISTROM, MYRON L, 11.52
TOTALS!
0272 F - ATTORMEY FEES 86,306,550
o 0272 E - ATTORNEY TRAVEL EXPENSE 3,402.29
0272 M ~ ATTORNEY MISCELLANEOUS 14,930.13
GRANI! TOTAL S 104,638.92
° 1/27/61 0272 £ CONNELL, O. Juyp IR, 36.75
7/27/61 0272 F CONNELL, O. J.p JR, 1,3%50.00
) 7/27/81 0272 M CONNELL, 0, Js, JR. 234,76
5/05/62 0272 £ CONNELL, O. Jop JR. 29,00
: 5/05/82 0272 F  CONNELL, O. Ju, JR. 2,437.50
o 5/0%/62 0272 M CONNELL, O. Jsy JRY ‘ 219,32
TOTALS?S
0272 F ~ ATTORNEY FEES 3,787,350
o 0272 £ - ATTORNEY TRAVEL EXFENGE 65,75
0272 M - ATTORNEY MISCELLANEOUS 454,08
° GRAND TOTAL 4,307.,33
3/16/81 0272 F  THEIS, THOMAS L., 450,00
3/16/81 0272 M THEIS, THOMAS L. 17,05
o 6/30/81 oORTR F THEIS, THOMAS L. 975,00
6/30/81 0272 M THEIS, THOMAS L. 7095
1/22/62 0272 E THEIS, THOMAS L. Y707
c 1/22/62 0272 F THEIS, THOMAS L. 4,264,00
1/22/82 OR7R M THEIS, THOMAS L. 105,25
3/10/82 0272 F  THEIS, THOMAS L, 1,2683.50
- 3/10/82 Mo THELS, THOMAS L. 60,26
/1982 F oo OTHEIS, THOMAS L., 1, 365,00
3/19/82 R M THETS, THOMAS L. 1,580,722
« as1a/52 0272 F  THELS, THOMAS L, B0
4/14762 0272 M THEIS, THOMAS L. AL,85
b/14/702 0272 F O THEIS, THOMAS L. 1,215.50
o , 6/14/82 0R7A M THEIS, THOMAS L. 44,10
. b6/21/82 0272 B THEIS, THOMAS L, A7 .35
621782 OXTR F THEIS, THOMAS L., 14 648,50
® 6/21./82 0272 M THEIS, THOMAG L, 65117
6/30/82 THETS, THOMAS L., B850
&/30/42 THEIS, THOMAG L., : 786,00
o 6/30/62 THEIS, THOMAS L., 274,50
&6/30/62 THEIS, THOMAS L, : 41,10
8/12/62 THEIS, THOMAS L. 484,00
o a/12/82 THEIS, THOMAS I, ‘ 1,897,350
8/12/62 THEIS, THOMAS L. 2,598.50
8/12/92 0272 M THEIS, THOMAS L., . 530,21,
[+ 8/12/62 0272 M THEIS, THOMAS L. 16475
, 10/13/82 0272 F  THEIS, THOMAS L, 61267450
° .
[+
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RANGAS  INSURANCE
HEALTH CaRe

DEPARTMENT
VARIL.LZATION FUND

07701780 TO 0%H/31/6%5 LEFEMSE COSTS FaGE 34
DATE OBJECT VENDOR GHOUNT

10/713/82 0R7A M THETIS, THOMAS L. A4,527.14

10/26/82 0272 F THEIS, THOMAS L. 140,00

10/26/82 o2va M THELS, THOMAS L. 3,050.94

A/13/783 0272 E THEIS, THOMAS L., 1,026,228

A4/13/83 0272 F THEIS, THOMAS L. 23 764.,.50

A4/13/833 0272 M THEIS, THOMAS L., 508,42

6/08/683 o272 F THEXIS, THOMAS (. 3P4 .50

6/08/83 Q272 M THEIS, THOMAS L. 20,40

6710783 0272 ¥ THEIS, THOMAS L., 39.00

&6/30/83 Q272 E THIEIS, THOMAS L. T7.25

&H/30/7833 oX72 F THEIS, THOMAS L. 1,413.00

A/730/83 0272 M THEIS, THOMAS .. 8.20

8/26/83 0272 M THELIS, THOMAS L. 1,566.98

10/26/83 0272 E THEIS, THOMAS L. : 276450

10726783 o7 F THETLS), THOMAS L. 2,320.00

). 10/246/83 0272 M THEIS, THOMAS L. 2,950.%0

i 12/19/83 [ Jeirgt i 3 THEIS, THOMAS L. 886 .85

ﬂ' 12/19/83 0272 F THEIS, THOMAS L. 4,%16.50

g 12719783 QRFE M THELS, THOHAS L. 1,031.24

3 1/31/84 0272 F THEIS, THOMAS .. L ?,587.00

% 1/31/84 0272 M THETIS, THOMAS L. 2,403,220

% 2/29/84 0272 E THEIS, THOMAS L. 552,00

% 2329784 [Cladrgt iy THEIS, THUMAS L. 34,00

4 3/13/84 Q272 E THOMAS L. 46410

i 3713764 2 F THOMAS .. 169555

3§ 3713784 2 M THOMAEG L. TAO 3G

4, ?/30/84 F THEIS, THOMAS L. QWIBLHO

& ?2/30/34 ¥ THEIS, THOMAS L. 268,00

B /30/84 F THETS, THOMAS L. 1,524.50

+ P/ 30/84 2 F THEIS, THOMAS L., 1,066.00

i: P/30/784 ' M THEXIS, THOHAS 1., 3.80

i P/30/84 M THEIS, THOMAG L. ' 120,23

% /730784 M THEIS, THOMAS L., 34,30

W ?/30/84 2 M THEIS, THOMAS L. 22,20

& 10/08/04 2P F THEIS, THOMAS L. 537,00

% 10/08/84 Q2F2 M THEIS, THOMAS L, 110,30

1] 1/710/8% Q272 E THEIS, THOMAS L. 657,91

z 1/10/8% 0272 F THEIS, THOMAS L. . 5, 3838 .50

4 1/16/8% a2 M THETS, THOMAS L. 1,044,550

% G/ 268/835 "TeF THEIS, THOMAS .. 284,00

& S/28/85 0272 M THEIS, THOMAS L. 6465
¢ TOTALGS

Q2L F - ATTORNEY FEES 56,496,005

0272 E — ATTORNEY TRAVEL EXFENGE G021 .31

072 M — ATTGRNEY MISCELLANEOUS 22,354,778

GRAND TOTALS 03,872.14

&6/17/781 QA7 F HAWVEFR IRA DENNIS 4611, 25

TOTALLS '
0272 F - ATTORNEY FEES 481,25

SROND TATALS 681425




07/01/80 TO 05/31/85
DATE

b6/30/761
&H/7°50/81
T/17/781.
12729781
12729781
12729781
S/12/782
S712/782
&/30/782
4£/30/82
8709782
8709782
QrIZB2
L R/23/82
3730783
3730783
3/30/0%
6/50/7233
&/30/783%
&/ 307133

ek heie

6730783,

&/730/783
10712783
10/12/783

1704784

L/704/84

1731784

1731784

1/31/784

3/30/84

3730734

/21784

7721784

/21784

&£/30/82
6730782
4730782
&H/730/82
1/10/33
G/24/83
G/24/83
B70%/883
3703733

OBJECT

O':). A'.’.

oRT2

027 E

0272 F
0ATA M
0272 E
ard F
0272
o7 M
oRT2 M
0272 F
Q272 M
o272 F
ORT2 M
0R7Y &

027 M
Q272 E
0272 F
0272 M

0272 F

o]
&

Q272 F
oRTe E

KANGAS  TNSURANCE
HEALTH CARE STARY

DEFPARTMENT
IZATION Fuln

DEFENSE COSTS

VENDOR

STRATTON, UWAYNE T.
STRATTON, WAYNE T,
STRATTON, WAYNE T,
STRATTON, WAYHIE T.
STEATTON, WAYNE T,
STRATTON, WAYNE T.
STRATTON, WAYNE T.
STRATTON, WAYNE T,
STRATTON, WAYNE T,
BTRATTON, WAYNE T.
STRATTON, WAYNE T.
STRATTON, WAYNE T.
STRATTON, UWAYNE T,
STRATTON, WAYNE T.
STRATTON, UWAYNE T.
BTRATTON, WAYNE T.
STRATTON, UWAYNE T,
STRATTON, WAYNE T,
STRATTON, WAYNE T.
STRATTON, WAYNE T.
STRATTON, WAYNE T,
STRATTON, WAYNE T,
BTRATTON, WAYNE T,
STRATTON, WAYNE T.
STHATTOM, WAYNE T.
STRATTON, WAYNE T.
STRATTON, WAYNE T,
STRATTON, WAYNE T.
STRATTON, VAYNE T,
STRATTON, WAYNE T,
STRATTON, WAYNE T.
STRATTON, WAYNE T.
STRATTON, WAYNE T.
STRATTON, WAYNE T.
TOTAHLS?
0272 ¥
o272 ©
Q272 M

HHOAF , LARRY,
SHOAF ) LARFY,
SHOAF , LARRY,
SHOAF, LARRY,
SHOAF, LARRY,
GHOAFy, LARRY,
SHOAF , LARRY,
SHOAF, LARRY,
HBHOAF, LARRY,

ATTORNEY FEES

ATTORNEY TRAVEL EXPENSE

ATTORNEY MISCELLANEQUES

GRAND

TOTALL

AMOUNT

217,50
6457
10.00
2,155,460
7,8%4.00
2,246,449
4,950.00
2yHP2.97
468,00
2423
2,021.25
582,05
?1.00
103.82
151,21
1,542,550
202.43
242,00
1,623,550
117.00
180,20
27.00
2951175
343.25
1,516.413
51970
1,068.38
709688
1,71 351
131450
10,15
171,10
6,234,328
1,447.0%

BéHy 6B BY
3,706 .29
?,707.46

G50,461..14

1,494,00
1,020.,00
X2.89
115.46
H5268.00
368,41
380,080
220,489
1,852,206

FAGE

35



KANSAS INSURANCE DEFARTMENT
HEALTH CARE STARILIZATION FUNI

® 07/01/80 TO 05/31/85 DEFENSE COSTS PAGE 36
° ) DATE OBJECT  VENIOR AMOUNT
a8/03/83 D7D F SHOAF, LARRY, 4,635,00
B/03/83 0272 M SHOAF, LARRY, 118,08
Q@ 8/03/63 0273 M BHOAF, LARRY, 7.00
‘ 10/726/833 OR7R? E BHOAF, LARRY, 206,603
10/26/83 027 M GHOAF, LARRY, 150400
o P/21/64 0272 £ SHOAF, LARRY, 275,14
D/21./84 0272 M SHOAF, LARRY, 395,10
5/33/84 0272 K BHOAF, LARRY, 516495
© S5/23/04 0R?A F BHOAE, LARRY, 3,489 .13
: 5/23/134 OR7T2 M BHOAF, LARRY, 1,201.68
5/29/84 0272 E GHOAF, LARRY, 311024
(-] B/09/84 TR M BHOAR, LARRY, 227,36
B/07/34 78 E BHOAF, LARKY, 148,99
3/07/84 2 F 8HOAF, LARRY, : Br064. 75
o 8/07/64 0272 M SHOAF, LARFY, 593, 6%
/06784 Q272 F o SHOAF, LARRY, 8,324.50
/06784 0272 M SBHOAF, LARRY, 2,662,686
] 11/28/84 2 E SHOAF, LARRY, 639,45
11/26/84 SHOAF , LARRY, 16791
A/18/8% 0272 E  SHOAF, LORRY, . 62,80
o 4/1.8/85 027 F BHOAF, LARRY, 3,495.50
. 4/168/9% 0272 M SHOAF, LARRY, 328,09
TOTALSE
® 0272 F - ATTURNEY FEES : 03,123,72 :
0272 £ ~ ATTORNEY TRAVEL EXFENSE 2,529,78
» 0272 M ~ ATTORNEY MIBCELLANEOUS 6, 720,94
L4 . GRANDN TOTAL.Y I7,374.44
67307832 79 F  RELLOGG, DARRELL D, 507426
® 673062 PP KELLOGG, DARRELL I, 46625
L£730/82 M KELLOGG, DARRELL I, 63,89
11./03/782 ' M KELLOGG, DARRELL D. 55,20
[ B/12/8% F o RELLOGG, DARRELL. T 1,193.75
5/12/83 M EELLOGG, DARRELL D 69,02
5/1.3/83% F KELLOGG, DARKELL It 8A1,25
© 5/13/83 FOKELLOGG, DARRELL D. 832,50
5137833 M KELLDGG, DARRELL D, 443,40
S/13/83% M FELLOGE, DARRELL D. 11,70
o H/50/83 0272 F KELLOGG, DARRELL It 2,140.00
6/30/83 o7 F o KELLOGG, DARRELL D, TR0
L£/30/83 0272 M KELLOGG, DARRELL K. . 8,00
® H/30/83 o7 M KELLOGG, DARRELL D, 40,30
67307684 oRF2 F DARKELL I, , 991,25
6/30/704 o2 F DARKELL T, 3,710.,00
® H730/7004 M DARRELL I, 69 92
6730784 7R M DARRELL Lt 478 9
RIAV/A 0272 M KELLOGG, DARRELL . . 66425
[ 4 TOTALS
. . 0272 F -~ ATTORNEY FEES 11,004,746
0272 M — ATTORNEY MISCELLANEOUS 10 325 62
L GRANDN TOTALS 10,530 56
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KANSAS TNSURANCE DEFARTHENT
HEALTH CARE STARILIZATION FUND
07/01/80 TO 0G/31/8% DEFENSE COS3TS FAGE 3
UATE ORJECT VENDOR AMOUNT
o
&/24/02 Q2va F HOLLM,, KENNETH E. 1,273,775
: &/ 247132 o272 F HOLM, KENNETH €., 1,462,850
© &6/24/782 0272 M HOLM, KENNETH E. A32.61
4H/24/82 0272 M HOLM, RENNETH E. 81415
10/26/82 o7 M HOLM, KENNETH E, 1,599.20
(%) 10/26/82 0272 M HOLM, KRENNETH &, 508.04
11730782 QAR E HOLLM, KENNETH £. 35,75
11730782 0272 F HOLM, KEMNETH E. By PV7.50
3 11730782 027 F HOLM, KENNETH E. 3y 677 HO
11/730/82 0272 M HOLM, KENNETH E. 590,34
11730762 0272 M HOLM, KENNETH E. 169,08
© 12/06/782 0272 M HOL.M, RENNETH &, 67410
3710783 02T E HOLM, KENNETH E. 4,202,111
3/10/83 0272 F HOLM, KENNETH E. 27, 356.25
e 3710783 0272 M HOLM, RENNETH . 70359
A/2/B3 0272 M HOLM, KENNETH &, ' ' 707,34
- A/30/83 0272 E HOLM, KENNETH E. 10400
( A730/83 QAT F HOLM, REMNETH &, 3,653,775
’ 4/30/83 'M HOLM, KENNETH £. 153,47
4/708/83 F HOLM, KENNETH E. 892,50
( 6708/83 'M HOLM, KENNETH E. 33.73
4A/7350/7223 = HOLM, KENMNETH E. 1,698,759
6730783 172 M HOLM, KENNETH E. 1,020,442
t 12715783 0272 E HOL.M, KENNETH &, 124,50
. 12715783 (S at i o HOLM, KEMNETH E. 1,192.50
12715783 Q272 M HOLM, RENNETH E. 27.986
¢ 127197833 272 E HOLM, KENNETH E. 141,10
L2/19/783 ORLP2 ¥ HOLM, BEMNETH &, 2,17%.00
12719783 0272 M HOLM, KEMNETH E. G11.49
1/11/84 QL72 F HOLM, KENNETH £, Ty P12.50
i/11/84 27 HOLM, KENNETH E. 366411
1731784 F HOLM, KENNETH E. 60,00
1/731/84 ' M HOLM, KENNETH £, 5400
2/29/849 E HOLM, KENNETH £, 4,450
2729784 2 F HOLM, KEMNETH E. 1,008.73
! 229784 0272 " HOLM, KENNETH E. A7% .27
A/12/784 oQ7e F HOLM, KENNETH E. 75000
‘ A/ 127134 o272 M HOLM, KENNETH E. 207,40
' Si/07/84 Q272 E HOLM, KENNETH E.
H/07/84 0272 M HOLM, KENNETH £,
6/26/784 0272 E HOLM, KENNETH &,
AH/26/84 0272 F HOLM, KENNETH €., B3,161.25
6/26/784 Q27E M HOLM, KENMNETH €. 2,398,235
46/730/84 G272 K HOLM, KENNETH €. 3, 629,70
! 6/730/84 o7e F HOLLM, KENNETH E. 6,8G7.50
4/730/6834 GR72 M HOLM, KENNETH E, 2,378.72
Pr20/84 0272 E HOLM, KENNETH E. 6ATT9
PIR20/B4 Q272 F HOLM, KENNETH E, 12,737.350
Rr20/84 OaPe M HOLM, KENNETH E. Sy L3367

-



KANSAS TNSURANCE DEFARTMENT
HEALTH CARE STARTILIZATION FUND

® 07/01/780 TO OS/31L/85 LEFENSE COBTS PAGE A6
DATE ORJECT UENTHIF AMOLINT
®
1/16/85% 0272 E HOLM, KENNETH E, 112,00
1716765 a7 F HOLM, KENNETH E. 71 AN 50
® 1/146/785 0272 M HOLM, KENNETH E. 2,801.34
D/RB/8Y 0272 F HOLM, KENNETH E. 255,00
2/28/8%5 272 M HOLM, KENNETH E. 16525
® 4/2%/8% 0272 £ HOLM, KENNETH E. 224,10
4729785 0272 F  HOLM, KENNETH E, 768,75
A/29/85 0272 F HOLM, KENNETH E. ' 162,50
© A/29/85 OR7R? F HOLM, KENNETH E. 1,263.75
A/257 /8% ON72 M HOLM, KENNETH E. » 15%0.00
A/R9/8% 0272 M HOLM, KENNETH E, 678,85
o /24785 0272 F HOLM, KENNETH E. 835,00
5/00/85 Q272 M HOLM, KENNETH E. 303,31
5/ 26 /85 0N F HOLM, KENNETH E. ) 30625
® TOTALES
072 F ~ ATTHORNEY FEES 90,881,225
0272 E — ATTORNEY TRAVEL EXFENSE 10,841.085
] 0272 M ~ ATTORNEY MISCELLANEOUS 22,889 .51
GRAND TOTALS 124,611.61
o 3/17/7682 0X7R F WILLIAMS, RON 357,50
I/17/82 0272 M WILLIAME, RON 727
TOTALES
o 0272 F - ATTORNEY FEES BET7 .50 .
0NN M — ATTORNEY MISCELLANEOUS 727
GRAND TOTALS BLATT
]
5/18/82 0272 E RANDALL, CHRISTOPHER 110,00
5/1.8/62 ORFY £ RANDALL, CHRISTOFHER 110.00
® TOTALS?
0272 B -~ ATTORMEY TRAVEL. EXFENSE 220,00
GRAND TOTAL.? 220,00
®©
6730782 ORT2 F  WAGBTAFF, THOMAS 3,943,467
7/20/82 07D F WAGHTAFF, THOMAS 109416
© L/R27/8% ; VAGSTAFF, THOMAS 765 D4
1727763 WAGSTARF, THOMAS 1,349,772
5/19/83 WAGSTAFF, THOMAS 5, 474430
® 5/19/83 VAGBTAFRY, THOMAS 594,15
&6/15/0%5 WAGSTAFE, THOMAS P13.06
L/15/763 WAGETAFF, THOMAS 307.82
o 10/06/83 WAGSTARE , THOMAS 2,038,555
10/06/003 WAGBTAFF, THOMAS 0% A%
12715783 AP WAGHTAFF, THOMAS 4,682.60
[ 4 12/1%5/83 Q2T M WABSTAFF, THOMAS 2751
TOTALE!
0272 F ~ ATTURNEY FEES 17,040, 26
L 0272 E ~ ATTORHEY TRAVIEL EXFENSE 1,&678.30
. 02?2 M - ATTORNEY MISCELLANEOUS 233HAHP
GRAND TOTAL S 21,091,207
o



RANSAS IMSURANCE DEFARTMENT
HEALTH CARE STARILIZATION FUND

! 07/01/80 TO OG/31/78%5 DEFENSE COSTS FaGgE 39
DATE ORJECT VENDOR AMOUNT

&H/22/82 oR7a M FaLMER, RANDALL D 24.20

8/03/33 53 FALMER, RANUALL T, 618,30

‘ 8/703/63 2 M Fal.MER, RANDALL I1, TsAP3417

8/26/83 2 F FALMER, FRANDALL I, 29,592.00

8/726/83 M FALMEFR, RANDALL I, 2,133,081

‘ A/25/84 027 E FALMER, RANDALL I, 718,04

A4/25/84 02?2 F FALMER, RANDALL I 6,822,000

A/25/84 0272 M PALLMER, RANDALL I D,6964013

4 as/27/84 ot F FALMER, RANDALL I, 3,4%546.00

B/20/84 0272 M FALMER, RANDALL D, 3, 65737

2700/785 027 E FALMIER, RANDALL D, 124,15

’ 2706/85 0272 F FALMER, RANDALL I, 1,753,580

2705785 o272 M FALMEFR, RANDALL I G079

2/28/85 0272 E FALMER, RANDALL L. 228.30

’ 228785 oL F FALMER, RANDALL D, . &6,113.00

2/28/89 0272 M FALMER, RANDALL I, B62.56
TOTALSGL

‘ 0272 F ~ ATTORNEY FEES AT, 736450

0272 E - ATTORNEY TRAVEL EXFPENSGE 1,4688.79

' 0272 M~ ATTORNEY MISCELLANEQOUS 16,918.,00G

” GRAND TOTALR 66,343,.34

B/0P/82 Q272 F GREEN, CHARLES D, 2,096.2%

- 8/709/82 072 M CHARLES Lt 177.39
TOTALSE

02T F - ATTORNEY FEES 2,096,220

- ORY2 M~ ATTORNEY MISCELLANEQUS LR

GRAND TOTALZ 2,278,464

PrO0/82 F HUNTER, GARY D, X, 627,00

9/708/82 2 M HUNTER, GARY Ide 4,80% .21

A/L2/83 F HUNTER, GARY L. 667450

- A/1Q/7B3 'M HUNTEFR, GARY I, 63,90

4/30/83 2 F HUNTER, GARY D, ’ 2,795.00

6/30/833 ' F HUNTEFR, GARY D, 3,837,550

- 4/30/33 D272 F HUNTER, GARY D, 1,043.,25

‘ &6/30/83% oRva F HUNTEF, GARY Ii. 1,043,258

&£/7°30/83 QaT2 M HUNTER, GARY I 3,80

- 6/30/83 o272e M HUNTER, GARY I, 3,80

A/ 30/83 Q272 M HUNTER, GARY I, ABT 90

&/30/83 [airati | HUNTEFR, GARY . AR VP0

“ 8/12/833 oR?2 F HUNTER, GARY It. BV7.00

8/12/83 278 M HUNTER, GARY i, 136,10

P/L46/83 F HUNTER, GARY Do 617,50

¢ Y/16/783 @M HUNTEFR, GARY In, G,513.90
TOTALSS

0272 F ~ ATTORNEY FEES 14,012.00

A 0272 M - ATTORNEY MISCELLANEOUS 11,524,466

GRAND TOTALS 25,036.4.66




RANGASG INMSURANCE DEFARTMENT
HEALTH CARE STOERILIZATION FUNID
BEFENSE COSTS

S Q@  07/01/80 TO 05/31/85 FAGE 40

10725782

o272 E

GRAND TOTAL

AT ORJECT VENDOR AMOUNT

;@
! PLRAT/B2 Q272 F KING, CLARENCE L., JR. 2,446,550
' QIAT/B2 O7E M KING, CLARENCE L., JR. 74.,4%
; () &L/ /834 Q0272 & RING, CLARENCE L., JR . &ET 95
‘} Ch/27/784 RING, CLARENCE L., JF 824,00
: ST /8A KRING, CLARENC ooy JR 11.83
o 97067804 0272 F RING, CLARENCE Lo, JR, 2,706.00
P/046/834 QRT2 M KRING, CLARENCE L., JR. 216,23

TOTALS!?

® 0272 F - OTTORNEY FEES 997650
072 E — ATTORNEY TRAVEL EXFENSE 67490
Q272 M~ ATTORNEY MISCELLANEOUS 302.71

b6,347416

HAUNER , KEMNETH . 1,104.91
® 11703762 0272 M HAUNER, KENNETH €. 440,47
12/04/682 0272 £ HAVUNER, KENNETH C. © 946,00
12/06/62 OR?R2 F HAUNEFR, KEMNETH C. 3, 450,00
[ ] 12/06/82 Q272 M HAUNER, KENNETH C. 109,19
TOTALS?E
0272 F — ATTORNEY FEES 3,450.,00
o 0272 E — ATTORNEY TRAVEL EXPENSE 1,200.91
0272 M — ATTORNEY MIBCELLANEOUS 549,66
GRAND TOTAL? 5,200.57
®
ALLA/RH aRTR B LAURENCE R, 798,06
A/ LA/GE oRvRF LAUENCE . 3,006.25
o A4/714/833 ORTR M LAURENGE R, 1,351 .83
1730765 ; LAURENGE R, 10420
1/30/8% LAURENCE R, 2,401 ,25
L4 1730765 JCIKE LAURENGE R, 102,49
2/21/8%5 ; TUCKER, LAURENCE R 163,35
2/23/85 ORTR F TUCKEFR, LAURENCE R. A,y 657,50
L 4 /21785 Q272 M TUCKER, LAURENCE R. M54 .43
TOTAHLSGT
0272 F - ATTORMEY FEES 10,06%5.00
o 0272 E — ATTORNEY TRAVEL EXPENSE A6, 61
0272 M — ATTORMEY MISCELLANEQUS 1, 710,75
GRAND TOTALL 12,222.36
r
3/16/83 OUTR F STRAUSEHAUGH, DANIEL J. 74 663450
3/16783 072 M STRAUSHAUGH, DANIEL J. 2,854,806
L 4 TOTALS?
0272 F ~ ATTORNEY FEES 7466550
0272 M~ ATTORNEY MISCELLANEOUS 2,854,026
[ 4 GRANDN TOTALL 10,518,386
A730/35 MOCAMIGH, Mo WARREN, RE £ )
L4 A/BO/GE Ao MCCAMISH, M. M, 16.8%
&/VS/0F 0272 MCCAMIGH, M. UARREN, 164,00
L4
| &



©
o
KANSAS INSURANCE DEFARTMENT
HEALTH CARE STARILIZATION FUND
@ 07/01/80 TO 05/31/85 DEFENSE COSTS FAGE A1
DATE OBJECT  VENDOR AMOUNT
©
6/15/83 0272 F MUCAMIGH, M. WARREN, 1,501450
4/15/83 0R7T2 M MCCAMISH, M. UARREN, PR, TP
© 6/30/83 0273 F MOCAMIGH, M. WARKREN, 1,826.50
6/30/83 0272 M MCCAMISH, M. WARREN, 124,38
8/03/83 0273 M MUCAMISH, M. WARREN, 1,033,113
o 12/08/83 Ou7TR . MCCAMISH, M. WARREN, 1,238.71
12/08/83% 072 M MCCAMIGH, M. WARREN, 1,089.40
12/19/83 0272 15 MCCAMISH, M. WARREN, 056413
2 12/19/763 0272 F MUCAMISH, M. WARREN, 6426600
12/19/83 0272 M MCCAMIGH, 1,112.47
. 10/16/64 0272 B MUCAMISH, 205.00
k: ) 10/16/834 0272 F MCCAMISH, 1,001.00
10/16/84 0272 M MUCAMISH, 97020
1.0/23/84 0272 E MCCAMISH, 161,65
] 10/23/84 0272 M MGCAMISH, 402,18
5/08/85 ORT2 F MCCAMISH, M. WARREN, 2,411,550
5/08/8%5 . OR7A M MCCAMIGH, M. WARREN, 123,06
¢ TOTALSS
0272 F ~ ATTORNEY FEES 13, 760,00
0272 E ~ ATTORNEY TRAVEL EXFENGE 2,625,479
¢ 0272 M - ATTORNEY MISCELLANEOUS 5,054,770
GRAND TOTAL S 20,260,179
¢ 5/085 /83 027R F LARSGOM, EYRON G. 1,254,550
TOTALSS
. 0272 F — ATTORNEY FEES 1, 254,50
( GRAND TOTALS 1,254,550
6/30/83 0272 F VANLEVEER, WM. DIRK 3,201.25
{ H730/763 OR7F2 F UANDEVER, WM, DIRK 5505375
6730783 Q7R M VANDEVER, UM, DIRK DyE37LR
6730783 ORT2 M VANDEVER, UM, DIRK 206,05
( 10/18/683 0272 B VANDEVER, WM. DIRK 1,176.%8
10/1.68/83 0272 M VANDEVER, WM., DIRK 1,175.,00
) 12715763 Q272 F VANDEVER, WM. DIRK 2,210.00
t 12715763 0272 M VANDEVER, WM. DIRK 238,80
12/19/763 027R F VANLDEVER, WM. DIRK 1,0088.75
127197683 0272 M VANDEVER, WM. DIRK 27665
' S5/29/6% 0272 F VANDEVER, WM., DIRK 1,833.00
5/29/8% 0272 M VANUEVER, WM, DIRK 218,75
v TOTALSt
¢ 0R7R F - ATTORNEY FEES 13,30867%
0272 € - ATTORNEY TRAVEL EXPENSE 1,178.58
0272 M — ATTORNEY MISCELLANEOUS 4,454,337
C GRANDY TOTALY . 19,019.70
, . G/30/893 NEWMAN, ROMALIY C. 58, 4%
> . 6H/30/03 ! NEWMAN, RONALD C. FE2.00
H/R0/93 ORFR F o NEWMAN, RONALT C. 5,651 .00
(+]



FANSAS INGURAHMCE DEFARTMENT
HEALTH CARE STARLLIZATION FUNI

07/701./780 TO 05/31/785 DEFENGE COSTS FAGE a2
DATE OBJECT VENDOR ) AMOUNT
¢
6/30/83 Q272 M NEWMANM, ROMALD C. 22,62
&H/730/83 G272 M NEWMAN, FRONALD C. 1,298,333
10726783 02?2 F NEWMAN, ROMALL G 492,00
10/26/83 Q272 M NEWMAN, RONALL C. 47 .82
229784 o E NEWMAM, ROMALD C. A40 438
t R/A9/84 o272 F NEWMAN, RONALID C. 11,882.00
2727784 o7 M MIEWMAN, RONALI C, €, 702.82
4725764 o272 F NEWMAN, RONALD C. 876.00
t 4725764 oR7R M NEWMAM, ROMALD C. H8.19
A/ E0/84 o072 F NEWHMAN, RONALD C. G, 207.31
8/707/84 oR7L E NEEWMAN, ROMALL C. 102,52
( 8/707/84 G272 F NEWMAN, RONALD C. 12,428,00
8/07/84 2L M NEWMARN, RONALL C. 2,921.10
TOTALSS .
( 0272 F -~ ATTORNEY FEES %7,516.31
0272 E ~ ATTORMEY TRAVEL EXFENGE 601 3%
0272 M — ATTURNEY MISCELLANEOUS 10,082.88
GRAND TOTALS A483,202.54
10/26/B33 0272 E DEARTH, RICHARD T3X. 65
10/26/33 2 F IEARTH, RICHARD R, 666,00
10/26/763 2 M LEARTH, RICHARD 4£86,82
12/708/83 ! E DEARTH, RICHARD 380.42
127068783 o2 F LEARTH, RICHARD $0.00 .
12/08/83 0272 M LEARTH, RICHARD 1,670.03
2/08/784 O ! BEARTH, RICHARD
2/21./784 DEARTH, RICHARI
2721764 RICHARD Ly 521
221784 ! RICHARD : 2,161,.82
A/1L7/784 IHEARTH, RICHARD 1,000.18
G/31L/94 : DEARTH, RICHARD T840
G/31./784 0272 F DEARTH, RICHARD 414.00
G/31/784 QeT2 M LEARTH, RICHARD 1.16
2OT/8G d K DEARTH, RICHARD %3778
2GV/BG NEARTH, RICHARD 1,029,00
QOT/BG oLvEe M LEARTH, RICHARD 10,03
TOTALSS
0272 F o~ ATTORNEY FEES 10,516,545
027N £~ ATTORMEY TRAVEL EXPENSE 1,399.04
072 M~ ATTORNEY MISCELLANEOUS 4,539.86
GRAND TOTALL 16,447 4%
3/23/784 0P E LARSON, ROY é. 37756
3723784 LARGON, ROY A, 13,462750
3723764 LARGOM, ROY A 149 .76
A/ 267840 LARGON, FROY A, 34,10
L A/26/784 F LARGON, ROY A. 12,165,000
aA/36/94 0272 M LARGON, ROY A 454,40
1/706/85 [CJorat i 3 LARGON, ROY A 24,557 .20



¢

epreon

07701780 TO 05/31/85
DATE

1730785
1/730/8%5
1/30/8%

46/730/84
6730784
4730784
1./710/8%
1/10/8%
A/702/85
A/702/8%5
4702785

/27784
T/2AT/84
/2784

/16784
B/16/04
B/716/834
B/09/84
’ B/29/704
B/729/04
P/20/84
P/20/834
/720784
1/10/8%
1710785
1710785
1729785
L/729/8%
1729785
2/0%5/83%5
2009705

OBJECT

Q272 E
o272 F
0272 M

oRi2 E
0T F
0R7T2 M
0BV F
0272 M
oORTR K
oRFR F
03 M

0272 B
o272 F

(CE

mmITm

x

072
Q7L
02va
0272
o7
OR272

[OXerges
Q272
o2

mmIMmITAMITM

KANGAS INSURANCE DEFARTHMENT
HEALTH CARE STARTLYIZATION FUND
DEFENSE COBTS

UENLIO R
LARSON, ROY A,
LARSUN, ROY A.
LARGON, ROY A,
TOTALS .
0272 F ~ ATTORMEY FEES
0272 E = ATTUORNEY TRAYVEL EXFENSE
0272 M - ATTORNEY MISCELLANEQOUS
GRAND TOTAL ¢
GOODELL, GERALD L.
GOONELL, GERALD L.,
SO0MELL, GERALD L.
GOODELL, GERALD ).,
GOODELL, GERALDL L.,
GUODELL, GERALD L.,
GOONELL, GERALD L,
GOODELL., GERALD L.
TOTALSS

GBMITH, E
GMITH, €
SMITH, E

0272 F -- ATTORNEY FEES

0272 E — ATTORNEY TRAVEL EXFENGE

0272 M - ATTORNEY MISCELLANEOUS
GRAND TOTAL S

DWIN 1t
DWIN D,
DWIN I,

TOTALS?

HAUMDE
SAUNDE
SALNDER

SAUNDERS
HAUNDERS
SALUNDERS
BAUNDERS
SAUNDERS

0272 F ~ ATTORNEY FEES

0272 E - ATTORNEY TRAVEL EXF

0272 M - ATTORNEY MISCELLOMNE
ORAND TOTAL £

ENGE
OUsS

3y JRey FRANK

JE oy FRANK
JRe s FRAMK
JRa oy FRANK
JRey FRANK
SRy FRANK
JRey FRANK
R, FRANK
JRey FRANK
JRe» FRANK
ey FRANK
JRep FRANK
) JRe [} FRANK
» JEey FRANK
v SRy FRANK
s IR FRANK
» .“"\'o [ FR(\NI\

AMOUNT

29334
S,788.91
214.50

OG5, 975,61

707,00
8UG .94

G?)541.55

871,13
74247.63
310.21
?+410.75
784,38
GB350
2,187,225

&0.87

18,847 .63
1,454.43
1,185.46

21,457,772

4,00
4,%40,00
2,960,771

4,940.,00

4,00
2376071
TryP04.71

232

APG e 62
29,48
36430
3,B823.75
315.27
1,3465.02
12,210.00
65312
156 .20
287 450
3.28
1,191.48
14,420.00
19611467
3,37
1,804,349
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0?/01/780 TO 05/31./8%

]
DATE

2/705/8%
2705/78%
2/05/78%
3/22785
J/22/8G
3722785
AL 2D IDG
A/729/785

Qr2AT/BA
PrAT/BA
Y/2AT/B4

132714784
12714784
2/19/8%
J/L9 /785
/248G
5/24/8%

1/30/8%5
1./30/8%

Q21785
QLG
Q28BS

OBJECT

0272
o
ORv2
[ idrets
0272
0272
Q27

oxva

oRya

Qa7

0272
0272

o772

ITMITMIT

THTTIMIXIT

F
M

RANGAS TNSURANCE DEFARTHMENT

HEALTH CARE

STARILIZATTON FUND

8

DEFENSE COSTS

VENIMIF

SAUNDERS, JR., FRANK
SAUNMDERS, JR., FRANK
SAUMNDEFR

JRe, FRANK
SRy FRONK
JRe, FRANK
8, JR.y FRANK
SAUNDERS, JR., FRANK
SAUNIERS, JR., FRANMK
TOTALE!
o2 F
0272 K -
G2 M -

1

ATHERTOM, JOHN G,
ATHERTON, JOHN 6.
ATHERTON, JOHN G.
TOTALSS
o2 F -
Q272 € -
o272 U ~

NERANDT, JAMES L
SENBRAMIOT
S LSENBRANDT ,
ETSENRBRANINT .
ETSENERONDTy JAMES L.
EISENBRAMIT, JAMES L
TOTALS?
o2 F -
o2 M-

FETERGON, JOUN 1
PETERSON, JOHN 1.
TOTALS!

0272 F o~
oRT2 M -

-

.

WHITE, ROBERT L.

WHITE, ROBERT L.

WHITE, ROBERT L.
TOTALSG S

Q272

272

022

38 12 ]

ATTORNEY FEES

ATTORNEY TRAVEL EXFENGSE
ATTORNEY MISCELLANEOUS
GRAND TOTALS

ATTORNEY FEES

ATTORMEY TRAVEL EXFENSE
ATTORNEY MISCELLANEOUS
GRANIY TOTALS

ATTORNMEY FEES
ATTORNEY MISCELLAMEOUS
GRANI TOTALS

ATTORNEY FEES
ATTORNEY MISCELLAMEOUS
GRAND TOTAL S

ATTORNEY FEES

- ATTORNEY TRAVEL EXFENSE

ATTORNEY MISCELLANEOUS
GRAND TOTALS

AMOUNT

820,75
242,99
43,48
178.36
2yP63.75
3B8.0%
1,821.25

346.83

374360.00
2,238,855
3,322.10

AL 627 6T

128,49
2,543.67

G 25

2,543 .47
128,87

Py 206 .00
B0 &HO

L, 792,50
1.%0
182,00
4,00

11,230,380
?.10
11,239.60

1,001.00
11958

1,001.00
119 .08
1,120.58

41,25
Ky 67250
B7.62

JFyH72.00
AL 25
B7.62

3,801.37




RANGAS  INGURAMOE L rdsrMENT
HEALTH CARE STARTLIZATTON FUND
07/01/780 TO 05/31./6%5 DEFENSE COSTS

PaGE 4%
DATIE OBJECT VENDOR AMOUNT

3706785 o2vL F VANFARYS, DeVID ©, 221.00
TOTALS?S

0272 F ~ ATTURNEY FEES 221,00

. GRAND TOTAL S 221,00

S/24/85 oaTe F RUSE, STEVEN In, 130.00

G/28/85 Q272 F RUSE , STEVEN D, 1,36%.00

S/28/785 oR72 M RUSE, STEVEN I, 119,13
. TOTALSS

0272 F ~ ATTORNEY FEES 1,495.00
0272 M —~ ATTORNEY MISCELLANEQOUS 119.13
GRANIT TOTAL S 1,614,133

TOTALSS 0272
[l
0272
0Ty
0279
G264

]
tH
1

= ATTORNEY FEES Lol 77,719,339
= ATTORNEY TRAVEL EXPENSE 89,320.38
= ATTORNEY MISCELLANEQUS 204,772,02
- COURT CORIES 35,790.85
= DEFOSITIONS 51,808,446
- COURT REFORTING 1,836.60

OO Mm
1

GRANDY TOTALS 1,641,247,70
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DEFENSE OF THE HEALTH CARE STABILIZATION FUND

The defense of the Health Care Stabilization Fund begins immediately upon
notification to the Fund of a medical malpractice claim under K.S.A.
40-3409. An attorney for the Fund is always and immediately appointed to
defend the Fund in a case where the circumstances warrant it. This
determination is made upon notification from the primary carrier as to whom
was appointed to defend the provider by the primary carrier and is made
early in the first few weeks of litigation or of initiation of a claim if
no lawsuit has been filed. The attorney defining the provider is '
instructed to advise the Fund immediately if the exposure against the
provider encroaches on the Fund's limits and if the Fund's best interests
would be better served if independent counsel were appointed. The files
are reviewed every thirty days by the Fund, and the attorneys are asked to
report the Fund with an ongoing evaluation of the case. every thirty days.

The facts of each particular claim or case will dictate the appropriate
attorney to appoint. Each case will present unique aspects requiring the
consideration of factors in making the choice of an attorney.

One of the single most important considerations is the expertise of the
attorney being considered for appointment. The attorney will have
experience in trial defense work, preferably medical malpractice defense

" work, and will have familiarity with the Health Care Stabilization Fund and
the statutes governing the Fund. Evaluation of the attorney's expertise
also includes consideration of his or her exposure to the particular topic
involved in the lawsuit. Some attorneys have had specialized experience
trying particular types of medical malpractice lawsuits. For example, brain
damaged baby cases will generally be defended by attorneys who have had
experlence trying brain damaged baby cases.

In those cases where the Fund appoints an attorney to defend a particular
health care provider, preference will be given to the choice of the health
care provider if the provider volunteers his preference. The provider will
be more cooperative and make a better appearance in depositions and in
trial if he or she feels comfortable with his or her attorney. If the
provider's choice is not appropriate for the particular situation, the
reason for making an alternative appointment are carefully explained to the
provider so that he or she may appreciate that the Fund weighed the choice.

Location of the attorney may be important. Attorneys located in the same
general location of the court or location of the alleged malpractice
episode may have greater familiarity with the people or procedures involved
with the case. However, in some instances, it is advantageous to have a
fresh prespective, an "outsiders" view of the situation. The choice, again,
depends upon the exigencies of the particular case.

July 17, 1985
DM/sd
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Alternative Health Care Stzonilization Fund
Surcharge Strategies
As Requested By The
Citizens Advisory Committee
The attached exhibits provide HCSF balance information which has been
derived from the HCSF past experience data that has been mocdified by
utilizing different HCSF surcharée percentages. The graph on the

reverse side of this page provides a visual comparison of the constant

45% surcharge model and the actual HCSF surcharges levied.

Exhibits I and II develop what the HCSF balance would have been if a
constant 45Z surcharge had been levied by the insurance department. The
constant 452 surcharge model is no consistent with the statutory

surcharge provisions of K.5.A. 40-340l1 et seq.

Exhibit III provides another HCSF surcharge model by attempting to
determine what the HCSF surcharge percentage would have been if the
accrual funding requirement had been implemented immediately after the
$10 million balance was achieved. This model, like the 45% constant
surcharge scenario is not consistent with the statutory provisions of

K.S.A. 40-3401 et seq.

Finally, the following table presents a comparison of the total HCSF

surcharge levied by the insurance department.

Surcharge FY-77 to FY-84
Preccedure Total HCSF Surcharge Revenue
In accordance with K.S.A. 40-3401 $17,282,016
At 45% - Exhibits I and II ‘ $36,521,683

Accruar Funmding af-er SI0 miilicn bSalance -
L h il

$45,736,478

7091 )S5
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COMPARISON OF THE 45% HCSF MODEL SURCHARGE TO THE ACTUAL HCSF SURCHARGES

[::] Actual HCSF Surcharge Levied

HCST Model Surcharge at 45%
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Fiscal Year

Ending Basic Coverage HCSF Revenue at
June 30 Premium* 45% Surcharge¥*
1977 $ 7,427,684 $ 3,342,458
1978 7,638,346 3,512,160
1979 7,842,064 4,094,168
1980 8,157,421 3,774,023
1981 9,392,632 4,512,033
1982 10,782,790 5,215,876
1983 11,733,289 5,279,980
1984 15,091,012 6,790,955

" 6-30-1984 $78,065,238 $36,521,683

Exhibit I

Actual Cunmulative Actuarial Estimation
Losses Balance with Est. of HCSF Accrual Losses
and Expenses Invest. Income** Payment Responsibility
S 176,574 $ 3,482,472 $10,000,000 By Statute
74,811 7,611,803 $10,000,000 By Statute
216,561 12,638,351 $10,000,000 By Statute
161,111 17,876,389 $10,400,000
1,265,671 23,235,026 ($18,687,000 Discounted)
$24,851,000 Undiscounted
3,208,737 27,766,381 ($19,877,000 Discounted)
$27,464,000 Undiscounted
6,005,222 29,745,253 ($22,632,000 Discounted)
$32,277,000 Undiscounted
. ($37,746,000 Discounted)
7,881,026 31,520,700 $47,183,000 Undiscounted
$18,989,713 $31,520,700 $47,183,000

**Investment Income cstimated at 10%.

Rev:7-19-85

*Based on policies made effective July 1 through June 30 of each fiscal year. HCSF revenue
includes excess income from the HCPIA Act in FY 78, FY 79, FY 80, FY 81, and FY 82.
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Exhibit II

HCSF MODEL BALANCE AT 45% SURCHARGE
HCSI* ACTUAL BALANCE
HCSF ACTUARIAL ACCRUED LOSSES

e $47.2 Actuarial

Undiscounted
Y Losses
y 4
~
Y 4
LY
Y 4
~
Y 4
~
¥ 4
o’ » $31.5 HCSF Model
o at 45%
-
“4"“ $7.3 actual HCSF
Balance

= L "W o W e
6/30/79 6/30/80 6/30/81 6/30/82 6/30/83 6/30/84



Exhibit TIII

ASSUMED HCSF MODEL

ACCRUAL FUNDING OF DISCOUNTED* LOSSES

Fiscal

Year HCSF ICSt Cummulative
Ending Surcharge Surcharge HCSF

6/30 Percentaqe Receipts Ralance
1977 45% S 3,342,458 $ 3,482,472
1978 45% 3,512,160 7,611,803
1979 40% 3,702,064 11,313,867
1980 0 12,217,073
1981 65% 6,460,000 18,762,274
1982 30% 3,234,837 20,667,211
1983 50¢% 5,866,644 22,581,497
1984 130% 19,618,315 37,750,665

*Discounted means that future interest income projections have heen
estimated in determining the needed HSCF accrual balance. For example,
if the HCSF ceased operation on June 30, 1984, and the HCSF balance
was 537,750,665 future investment income would pay out a total of
approximately $47,183,000.
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BASIC PROFESSIONAL LIABILITY INSURANCE RATES ) HEALTH CARE STABILIZATION FUND INFORMATION

Number of ’ Legal
:=S FISCAL The Medical St, Paul Fire & HCPIA % Surcharge Ending FY Claims/Suits Number of Settlement Number of Judgement Detense
&\: YEAR Protective Co, Marine Ins., Co. Plan Levied Balance (4) Filed Settlements Amounts Judgements Amounts Costs (5)
1977 $ 1,800 $ 1,981 The 45% $ 2.6 5 1 s 137,500 0 0 $ 9,605
1978 $ 1,800 $ 2,350 Rates 45% $ 6.2 38 0 S 0 0 0 $ 2,129
1979 $ 2,047 $ 2,350 for the 408 $ 9.3 26 3 $ 208,393 0 0 $ 27,038
1980 $ 2,047 $ 2,944 Plan 15¢% $12.3 82 0 0 0 0 $ 60,012
1981 $ 2,394 $ 3,922 have been * 0% $13.4 100 8 $ 1,773,182 0 0 $ 137,672
1982 $ 2,394 $ 4,599 higher 0% $12.4 124 24 $ 3,060,127 0 0 $ 169,065
1983 $ 2,394 $ 4,599 than the 0% $ 8.3 156 21 $ 5,216,494 4 $ 1,298,757 $ 364,020
1984 $ 3,112 $ 6,843 Rates 50% $ 7.3 179 30 $ 6,670,288 4 $ 3,786,166 $ 501,128
(2) (2)
1985 $ 6,102 $ 12,154 of the 80% $ 9.1 230 36 $ 11,680,220 4 $ 1,444,041 $ 612,652
2 2) (3
1986 $ 6.815( ) $ 14.022( companies ) 110% e L L L L L P LR L bt kit Current Fiscal Year ------------emcmcccncosommmamcmconosx >

NOTES: (1) These are the MEAN rate levels: that is, the average of the lowest and highest rate level for each company.
(2) These rates are at the $200,000/3600,000 limits, Rates for 1977 through 1984 are at the $100,000/$300,000 limits. . .
(3) The Board of Govenors of the Plan have attempted to maintain rate levels greater: than the premium retes utilized by the voluntary insurance companies.
At the present time, Plan rates are generally 20% greater than the premium rates utilized by St, Paul Fire & Marine Insurance Company.
(4) Millions of dollars,

(5) Legal Detense Costs shown include Attorney Fees, Court Reporting Fees, Deposition Costs, Doctor Fees and Hospital Fees incurred in the defense of claims
and suits, .

7/// ~/ 7/ 25

% ZZ/;-'( A% z:Zi‘



‘

KANSAS CLOSED CLAIMS INFORMATION

(2)

Total Number No. Closed
of ) with Loss (1) Total(l) Avgrage
Closed Claims Payment Payment Cost Claim Cost
284 " 139 $ 2.4 $ 3.5 $ 17,014
298 159 $ 2.0 $ 2.8 $ 12,704
309 156 $ 2.1 $ 3.0 $ 13,746
293 152 $ 3.4 $ 4.2 $ 22,168
366 164 $ 3.5 $ 4.5 $ 21,148
335 155 $ 3.9 $ 5.3 $ 25,564
359 157 $ 4.9 $ 6.6 $ 30,910
328 139 $ 4.3 $ 5.7 $ 31,345
R Current Calendar year --=----e-eeeeecmmceaaa—- 3
(Above data is for calendar years 1977 to 1984)

NOTES:

(1)
(2)

Millions of Dollars

Information is summarized on a calendar year basis and

does not include HCSF data.

Information regarding the

number of settlements and judgements was not readily

available from the summarized information.
40-1126 and K.S.A. 40-1127.

See K.S.A.
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Year

1983
1982
1981
1980

1979

KANSAS AUTOMOBILE LIABILITY vs.

Line.

Auto Liability B.1.*
Medical Malpractice

Auto Liability B.L.*
Medical Malpractice

Auto Liability B.L*
Medical Malpractice

Auto Liability B.1.*
Medical Malpractice

Auto Liability B.L.*
Medical Malpractice

Direct Written
Premium

134,211,000
11,519,000

126,150,000
10,085,000

106,766,985
9,406,619

101,451,245
8,327,482

87,902,112
6,982,428

Direct Earned

MEDICAL MALPRACTICE

Direct Losses

Premium Paid
132,149,000 74,954,000
10,885,000 9,105,000
120,667,000 69,422,000
9,768,000 5,280,000
105,847,018 61,148,473
8,826,566 4,579,721
98,126,997 54,147,282
7,709,223 2,294,729
84,875,399 45,497,322
6,784,969 2,684,116

Premium Written

to

Loss Paid

* Auto Liability - B.1. is Kansas Private Passenger and Commercial Automobile Residual Bodily Injury data,

It does not include Personal Injury Protection premnium and loss experience,

Tod~17) s



