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MINUTES OF THE _HQUSE  COMMITTEE ON _FEDERAL & STATE AFFAIRS
The meeting was called to order by REPRESENTATIVE ROBERT H. MILLER at
: Chairperson 2
1:30 April 7
—=*°~ am/p.m. on pri 19-88n room 3265 the Capitol.

All members were present except:
Representative Jayne Aylward

Committee staff present:

Lynda Hutfles, Secretary
Mary Torrance, Revisor's Office
Russ Mills, Research

Conferees appearing before the committee:

Representative Steve Cloud

Marjorie VanBuren, Judicial Administration

Randy Hearrell, Judicial Council

Representative Shore

Larry Kepley, Southwest Kansas Irrigators Association
Paul Fleener, Kansas Farm Bureau

Randy Shore, Southwest Kansas Irrigation Association
Dick Brewster, Amoco Production Company

Bill Bryan, Cities Service 0il & Gas

Jack Glaves, Anadarko

Dick Randall, Petroleum, Inc.

Kirby Vernon, Kansas Corporation Commission

The meeting was called to order by Chairman Miller at 1:00.

Representative Ramirez made a motion, seconded by Representative Sughrue,
to_approve the minutes of the April 2 meeting. The motion carried.

Representative Grotewiel made a motion, seconded by Representative Gjierstad,
to _introduce as a committee bill a proposal by Representative Fox concerning
utilities which prohibits the inclusion of a surcharge for research &
development in the rate base. The motion carried.

HB3140 - Judicial Council, relating to membership

Representative Steve Cloud gave testimony in support of the bill which
creates a judicial council which shall be composed of one justice of the
Supreme Court, one judge of the court of appeals, two district judges of
different judicial districts, four resident lawyers, the chairperson of the
judiciary committee of the senate and one nonattorney. The nonattorney
member shall be appointed by the Governor.

Marjorie VanBuren, Judicial Administrator, suggested an amendment which would
make the nonattorney serve the same term as the governor who appoints the
member.

Randy Hearrell, Judicial Council, gave testimony in support of the bill and
gave some background on the Judicial Council and its function. The judicial
council has worked on large bill drafting problems and undertaken studies Lo
that the legislature could not because of the time or the indepth study
required. Mr. Hearrell was also in support of the bill.

Hearings were concluded on HB3140,

HB3141 - Natural gas; infill drilling
HB3143 - Infill drilling; maximum price of gas for agricultural users

Representative Shore explained HB3141 which relates to the ongoing damage
to growing crops and due to the normal and prudent operation of the gas
well drilled under KCC allowing infill drilling of the Hugoten gas field.
The legislation only pertains to nine counties in Southwest Kansas. The bill
calls for a 1/32 of production to be paid to the surface owner prior to
Unless speaifically noted, the individual remarks recorded herern have not

been transernibed verbatim. Individual remarks ds repurted heretn have not
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any other deductions. This bill is fair, local and necessary for not only
compensation for damages, but will help with public relations as infill
drilling becomes a reality. See attachment A.

Larry Kepley, Chairman, Southwest Kansas Irrigators Association, gave testi-
mony in support of the bills. HB3141l gives the landowner a 1/32 of the
total production from the producers for ongoing payment for damage to soil
and growing crops for normal operation of the gas well as more wells

are drilled and as field preserves go down there is a need for more gas
producer operation traffic, roads, valves, tanks, etc. to be installed on
the land surface. HB3143 addresses the need for reasonable price protection
to agricultural natural gas users. See attachment B.

Paul Fleener, Kansas Farm Bureau, gave testimony in support of HB3143,

A statement supporting HB3141 by Sam Forrer of Ulysses (who was unable to
attend the meeting) was distributed. See attachment C.

Randy Shore, Board member of the Southwest Kansas Irrigation Association,
gave testimony in support of HB3143 which if passed in its present form
would help make the infill drilling ruling a fair and equitable decision.
See attachment D.

Dick Brewster, Amoco Production Company, gave testimony in opposition to
HB3141 and HB3143. He discussed a mineral lease - its terms and conditions
and the difference between a mineral owner and a surface owner. HB3141
attempts to give the present surface owner something he or she did not buy
when the land was bought and takes from the produce and the royalty owner
somtthing they bargained for. This bill is unfair and probably unconstitu-
tional. Mr. Brewster spoke in opposition to HB3143. This bill specifically
states that the irrigator, or grain dryer, may purchase gas at the contract
price of the original well cia the lease. 1In the case of a stripper lease,
this bill would force a higher price than otherwise might be available. See
attachment E & F.

Bill Bryan, Cities Service 0il & Gas, gave testimony in opposition to

HB3141 and HB3143, saying they are both unconstitutional. A better solution
is to allow a continued cooperative relationship between the producers and
the irrigators. Cities Service is in the business of producing and

selling natural gas, and as long as such sales are both practical and legal,
wer are happy to have the agricultural market. See attachment G.

Jack Glaves, Anadarko, gave testimony in opposition to the bills and dis-
tributed a brief filed by the Southwest Kansas Royalty Owners Association,
with the KCC. The royalty owners told the commission there was no way the
Commission could violate contracts and the legislature cannot do this either
See attachment H.

Dick Randall, General Counsel for Petroleum, Inc., gave testimony in
opposition to the bills. He told the committee he felt the bills were un-
constitutional and interfere with the economics of producing Kansas natural
gas by increasing fixed costs to the lessee risk-taker. Petroleum, Inc.
operates oil and gas leases in 13 midwestern states from Louisiana and Texas
in the South, to North Dakota and Montana in the North. None of these states
interfere with o0il and gas lease contracts by giving the surface owner a
share of oil and gas production as compensation for surface damages. See
attachment I.

Kirby Vernon, Kansas Corporate Commission, distributed a handout of exerpts
from a brief filed with the Commission by the Southwest Kansas Irrigators
Association. See attachment J.

The meeting was adjourned. The remaining conferees in opposition would be
heard on Tuesday.
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H3 3141

HB 3141 is a bill which relates to the ongoing damage to growing
crops, and soil due to the normal and prudent operation of tne gas
well drilled under the KCC order allowing infill drilling of the
Hugoton gas field. It would not be payment for the extraordinary
damage associated with tne drilling activities, or the trenching
to pipe the gas away from the well, or the large areds of dJdamage
associated with fracing or other major damage causing activities.

The legislation as proposed in this bill would pertain to only
nine counties in Southwest Kansas, five of which are in the 1241tnh.
Legislative District, making it a local bill. The effects of this
legislation would not affect the rest of the state in any way, shape
or form.

The bill calls for a 1/32 of production to be paid to the surface
owner prior to any other deductions. The redason for this is it would
thus be considered a cost of production to the producer just as gas
which is blown into the atmosphere when salt water is collected to be
disposed of. The producer does not pay royalty or taxes, etc, for
other production costs, so he shouldn’t for necessary compensation for
damage caused in normal operations. The figure 1/32 is arbitrary, 4~
seme—instancesy in some instances it may be high, in others it will be
low, depending on the purposes, and use of the surface of the land
covered by the lease. If we were only talking pasture land, we could
settle for less. However, for an irrigated farm, the damdge can be
tremendous, many times requiring redesigning of tne farm plan. Almost
any change with irrigation involves extensive use of labor, eauipment,
and pipelines to get tne water where it can be applied in an efficient
manner. The same is true whether you use a pivot system and have
to build ramps for the system to cross over the gas production equipment,
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or flood irrigation where you inust use pipe to go around the production
equipment. I have seen studies which show it costs about $200 per
vear to farm around one electric pole under normal farming practices.
It is much more if vou have to arrange your irrigation to allow for
roads and equipment of an additional gas well.

Tne major producers will undoubtedly argue that this legislation
would be an abrogation of their contract or lease, and that they
should have contract sanctity. This legislation in no way affects their
lease or contract, it simply sets out an amount and method whereby danage
will be paid. Currently damage many times must be ignored by the
surface owner or he must sue to collect for it. The last damage I
collected for cost $3500 in{éttorney fees, so if the damage isn‘t
substantial, the farmer usually absorbs the damage which certainly
isn’t the way it should be. Probably the closest analogy to allowing
infill drilling without this legislation would be the stripping of
helium gas from the natural gas and claiming no royalty was owed on
that value. That suit took 20 years, and made wealthy people of
many attorneys. We can hopefully avoid a repeat of this lengthy and
costly process with this legislation.

I urge you to recommend HB 314l to the full house favorably.
It is fair, local, and necessary for not only compensation for
damages, but will certainly help with public relations as infill
drilling becomes a reality.
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Session of 1986

HOUSE BILL No. 3140

By Committee on Federal and State Affairs

4-2

AN ACT concerning the judicial council; relating to membership
and duties; amending K.S.A. 20-2201 and 20-2203 and repeal-
ing the existing sections.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 20-2201 is hereby amended to read as fol-
lows: 20-2201. A judicial council is hereby established and
created which shall be composed of one justice of the supreme
court, one judge of the court of appeals, two district judges of
different judicial districts, four resident lawyers, the chairperson
of the judiciary committee of the house of representatives, end
the chairperson of the judiciary committee of the senate and one
nonattorney. All members except the chairpersons of the senate
and house judiciary committees and the nonattorney shall be
appointed by the chief justice of the supreme court fer & tesm.

The nonattorney member shall be appointed by the governorg—

All,(b'ppointed members shall serve for terms of four years an
until a successor shell have been is appointed and qualified.

The terms of the chairpersons of the senate and house judi-
ciary committees, and all other members, shall terminate upon
such member ceasing to belong to the class from which such
member was appointed. All vaeaneies exeept these of chairper-
by appeintment by the ehief justiee Any vacancy in an appointed
member’s position shall be filled for the unexpired term in the
same manner as the original appointment. Upon vacancy, the
places of the chairpersons of the senate and house judiciary
committees shall be filled by their successors as such chairper-
sons.

Sec. 2. K.S.A.20-2203 is hereby amended to read as follows:

and shall serve the same
term as the governor who
appoints the member.

othexr
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Mr. Chairman and Members of the Committee:

T am larry Kepley, an irrigation and dryland farmer from
Ulysses, Kansas. I am appearing on behalf of the Southwest
Kansas Irrigation Association and farmers in the Hugoton Natural
Cas Field. It represents farmers, landowners, and allied agri-
culture business members who use about 9800 irrigation wells
in the 22 éouthwest Kansas counties.

The majority of these irrigation wells use natural gas from
the vast Hugoton Field to pump water. Irrigation and the develop~
ment of thg Hugoton Natural Gas Field have a common history that
will be se%erely threatened by the infill drilliﬁg that has beeni
allowed byithe Kansas Corporation Commission unless House Bills
No. 3141, 3142 and 3143 are passed.

I appear as a Proponent on behalf of passage for all of these
House bills. The Southwest Kansas Irrigation Association has
watched very closely the efforts of those producing gas companies
who have asked and have received permission to infill drill. We
asked for éhe provisions outlined in House Bill No. 3141, 3142 and
3143 to be'a part of the producing companies regﬁest order, and/or
a part of the Corporation Commissilons grant order. Since neither
of our requests were honored and in both cases the parties being
requested by us,felt that legislation would be necessary to approve
these measures,fwe appear before you today.

Southwest Kansas is a “multa-faceted economic diamond”. It has

irrigation farming that depends in large part on natural gas as

an energy source that is assessable at reasonable rates and terms.

The multiple beef feedlots depend upon the irrigated feed supply.



The large volume beef packing plants are there because of the
fat cattle supply. Almost all citizens individually and collec-
tively in the 22 counties share in the interrelated benefits of
the marriage of natural gas and irrigation in Southwest Kansas.
T need not remind you of the positive tax revenue that flows
from this area to many of the other 83 counties of the state of
Kansas that helps pay for state school support and other public
benefit.

House Bill No. 3141 gives the landowner a 1/32 of the total
production from the producer for ongoing payment for damage to
soil and growing crops for hormal operation Sf the gas well
as more wells are drilled and as field pressures go down there is a
need for more gas producer operational traffic, roads, valves,
tanks, drips, markers, etc. to be installed on the land surface.
Because of the space this equipment occupies (and no crops can
grow), the dangers, and extra cost of farminé around them we
believe at least the 1/32 of the production éhould be paid the
landowner. A 1/32 to 1/16 payment is not unéommon in other
states (Colorado, North Dakota, Montana, Okléhoma, and Nebraska)
and current Kansas leases.

House Bill No. 3143 addresses the need for reasonable price
protection to agricultural natural gas users. It is commonly
assumed that the infill drilled wells will command "New Gas”
price which may exceed by twice »01ld Gas" price. No one knows
for sure what the infill gas wells price will be, but it is safe
to assume that a major impetuous of the producing companies 1is
the belief that the infill wells will be able to be produced at

a higher price per MCF than older Hugoton Field wells.



We feel that those farmers like myself who are paying as
much as nine times the price per million BTU now as they did
12 years ago can not stand any additional natural gas price
increase due to a "legislated” decree that a BTU from a new gas
well drilled in 1987 should be worth more than a BIU from an old
gas well drilled in 1948. Our members fear that the producing
companies may either by order or by allowing old wells to become
stripper wells will make it necessary for farmers to use from
the infill wells producing higher priced gas. House Bill No.
3143 would protect farmers in the Hugoton Field to the extent
that their present contract would be transferable to the infill
gas.

House Bill No. 3142 is favored by the Southwest Kansas
Irrigation Association because it clearly defines a practice
that we feel is reasonable and in fact is approved by some
producing companies, but not 2ll. It would allow farmers to
use natural gas across producer boundry lines for contract pur-
poses. This makes good economic sense where hookups and extra
gas lines by the farmers can be reduced and a cost savings

realized.

I or any of the other Southwest Kansas Irrigation Association
members present will be happy to respond to any questions you
may have dealing with our support of House Bills No. 3141, 3142,
& 3143.

Thank you for allowing us to appear before you and we appeal

to you for an early and favorable vote on behalf of Southwest

Kansas farmers.



TESTIMONY GIVEN BEFORE
HOUSE COMMITTEE ON FEDERAL & STATE AFFAIRS
ON HB 3141
BY H. SAMUEL FORRER, PRESIDENT
THE GRANT COUNTY STATE BANK

ULYSSES, KANSAS

Chairman Miller, Vice Chairman Vancrum, and members of the committee,

I thank you for this time to express my opinion of HB314l. I am Sam Forrer,
President of The Grant County State Bank in Ulysses, Kansas.

The term "extraordinary damage" is defined in the above bill. That
damage is obvious to any onlooker while a well is being drilled or the
activities for completing that well are in progress. Those are real and
are extraordinary. Not so obvious, but just as real, is the damage caused
by normal operations of gas wells as it relates to farm production. This
Bill deals with compensation to the farm producer for those on-going costs
and damages.

At the present time, there is a high degree of cooperation between the
farm operator and the gas producers in performing their respective tasks.
However, the mere presence of a gas well does cause additional operating expense
and damage on a continuing basis in the care and handling of both the soil and
the crop. The well forces a farmer to alter his farming operaioms. This
causes increased crop losses, increased insect damage, diminished efficiency
and diminished production. The mere presence of a well causes reduced crop
production. Those damages should be compensated.

You are all aware of the severe economic stress in the agricultural
sector. Our Bank is encouraging tenant farmers to renegotiate their
farmland leases to a lower rent as one means of surviving. Compensation for

these damages would also be of assistance in surviving to the owner—operator

& fdsH
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TESTIMONY -- HB314l

Page 2

and as a pass—through to the temant. An infill well is an operating expense
to the farm operator. It cannot be ignored. It cannot be added to the
present economic burden of the farmer operator. This Bill will help
address the economic loss that is suffered by the presence of a well.

The damages are real. I respectfully request your favorable action

on this bill without amendment.
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TESTIMONY - RANDY SHORE
FEDERAL AND STATE AFFAIRS COAM.
APRIL 7, 1986

I am randy Shore, I am a farmer, board member of the Southwest
Kansas Irrigation Asscciation, and a land owner from which there is
production from the Hugoton gas field. I have spent my entire life In
the midst of an economic system of irrigated agriculture and gas product-
ion balanced by lease contracts protecting the interest of all Southwest
Kansas. I am here today to support a bill which will help keep that
economic systen balanced upon the beginning of infill drilling,

In the vears that followed the original proratien: Order, property
owners, mainly farmers leased their mineral interest to production
companys. In the negotiation of these leases the interest of gas
production and of agriculture were compromised and finally protected
by signature of a lease,

Both industries have proposed, as has the economics of the entire
state, as a result of fair negotiated protection to both parties of
Hugoton gas leases.

Since the original order was given forty years have passed and
many factors nave changed. Production companys have applied for and
seen granted infill drilling to compensate for changes in their industry.

It is obvious that agriculture is equally dynamic. gs the gas industrys
However, the approval of infill drilling by the KCC without stipulation
for renegotiation of leases leaves agriculture of Southwest Kansas
locked .into an obsolete and very bleak committment on the other side
of an updated contract,

When the original production order was given the leasing process
assurred all parties a fair shake in relation to the times., Witn infill
drilling it does not appear the land owner will be given the opportunity
to protect his interest directly tihrough negotiation with the production
company. For that reason it is absolutely necessary for the Kansds
legislature to take action to protect land owners interest prior to the
onset of infill drilling.

Since infill drilling was first proposed, I have fegred it's affect
on the cost of irrigation gas. If I would have been allowed to re-
negotiate a lease for drilling of an infill well, price of agricultural
gas would have been protected if I were tO sign the lease.

VI
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Using only the arguments of petitions for infill drilling,the
opportunity of manufa cturing stripper wells out of old Hugoton wells
is obvious.

sThe infill wells will produce at far greater pressure”. They will
pe plumped together with the lower pressure old wells. The increased
pressure from the infill wells will raise the pressure of the entire
gathering system, thus lowering the production capability of the old
wells.With this lowered capibility many more old wells will be mani-
pulated into stripper classification,

The new gas from infill wells at an estiinated cost of $2.50/mcf
will not be feasible for irrigation nor will $4.,50 stripper gas.

One irrigator in our area using $4.50 gas spent $33 per acre to
water nis wheat one time. I personally operate a farm that it's
irrigation fuel cost $2.50. This year it cost $19 per acre to water
my wheat one time. Both my neighbor and myself use the most efficient
techniaues and equipment available so these figures may be lower than
average. However, compare these figures with the $6 per acre it cost
to water with .50 cent gas and you should see the reason for our concern,

fost vears wheat will be irrigated 3 times. I raise 700 acres
of wheat that is watered with Hugoton well head gas. Under the terms of
a lease signed, protecting my interests I can presently irrigate that 704
qacres for approximately $12,530 fuel expense per yedar.

If legislation is not taken to protect agriculture interests.
evolving from infill drilling, production companys would not only be
allowed to excell in their endeavors but would also have the right to
put me and many others out of business. I could ultimately have the
decision of spending $40,000 for irrigation fuel on my wheat crop using
$2.50 new gas; or spending $63,000 to do so~ on $4,50 gas, Ay right
to a $12,500 fuel bill would be lost in the technicalities of infill
drilling.

Using a 50 bu. average wheat yield and $3,00 per bushel wheat,

700 acres of wheat will gross $105,000. Using these figures and those
previously mentioned, irrigation fuel cost would consume 33% to bb%

of the entire gross revenue from the crop. Any agricultural banker will
attest to the fact the 12% of the gross income from a wheat crop watered
with .50 cent gas does not l2avemost farmers with much profit.
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I was very dismayed when a production company representative referred
to irrigators as “just another special interest group”, However, when
ne made that statement it opened my eyes to the idea that legislators
and others could perceive us as just that. I want to strongly stress
the fact that land owners are the very foundation of the production
phase of natural gas. Even in today’s world of severed minerals,in
most cases, the land owner owns the mineral and has merely leased
their interest for valuable consideration. It is imperative for House
Bill 3143 to be passed. Not only will it preserve the value of land
owners contractural consideration but it will also reaffirm the owner-
ship of mineral interest.

The bill proposed, allowing an irrigator to use a blended supply
at the old price, if passed in it’s present form would help make the
infill drilling ruling a fair and equitable decision.
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Mr. Chairman, Members of the Committee, my name is Dick
Brewster, and I am a Government Affairs Representative for Amoco
Corporation. I appear today on Dbehalf of Amoco Production
Company, the exploration and production subsidiary of Amoco. We
oppose House Bill 3141, and I appreciate the chance to take a few
minutes to tell you why.

I want to talk about a mineral lease, 1its terms and
conditions, and then about the difference between a mineral owner
and a surface owner, so that we can better understand what this

bill attempts to to.

A mineral lease is a written agreement which allows the
lessee the right to enter upon the property owned by the lessor
and, in a reasonable manner, extract minerals which might be
found under the surface of the land. In exchange for the right of
ingress and egress, and the right to use whatever portion of the
surface is reasonably necessary, the mineral owner, oOr lessor, 1is
granted a portion of the recovered minerals.

Years ago, when title to land was first granted, that title
included both the surface and mineral rights. But, through the
years, that has changed. Now, we find many cases in which the
mineral rights and surface rights have been severed. The mineral
owner, who has leased the mineral production rights to Amoco, or
some other producer, may have sold the surface rights to someone
else. So, the surface owner may be someone entirely different
from the mineral owner who is the party to the mineral lease. The
deed which conveys surface ownership of land, but which reserves
to the seller of the land the mineral rights, contains some
provisions which you should know about. Essentially, those
provisions advise the buyer that he or she is not getting the
mineral rights, and the conveyance of the surface of the land 1is
subject to the provisions of the mineral lease.

My point 1is simply this: when I buy property, and the
mineral rights are specifically reserved to the seller and the
property is subject to an existing mineral lease, I know what I
am getting. Presumably, I am getting the surface at a price
below what I would have to pay if I bought the mineral rights
too. I am indeed getting the benefit of the bargain. And, I
have notice that my surface 1is subject to the terms and
conditions of the existing mineral lease, or any subsequent lease
granted by the mineral owner. The situation is not unlike buying
property subject to certain restrictive <covenants. Such
restrictions run with the land, and the buyer of the property has
full knowledge of what he or she is and is not getting.
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Wwhat House Bill 3141 attemps to do 1is give the present
surface owner something he or she did not buy when the land was
bought. And, it takes from the producer and the royalty owner
something they bargained for. It is not unlike buying a new Ford
without a radio at a lower price, and then demanding the
installation of a radio at no additional cost.

I know it has been said that this 1/32nd overriding royalty
should accrue to the surface owner because there will be an
additional well on the land... one which was not there when the
surface was bought. This argument really won't work. When the
surface was bought, in many cases, there was only one Hugoton
well on the property. And maybe that was the only well on the
section. But, later there were Council Grove wells drilled, and
no one was asking an override then.

However, the real point is that the reservation of mineral
rights by the seller of land did not specify how many wells there
would be. The reservation of mineral rights in a deed for land
puts the buyer on notice that the minerals may be extracted,
regardless of how many wells that might take, and every purchaser
of surface interests subject to existing mineral leases knew full
well what the potential was.

Mineral leases do provide that when damage is done to growing
crops by drilling or production operations, these damages will be
paid for by the producer. But such damages are determined by
negotiation between the parties or by the court, and the amount
paid relates to the real damages incurred. The 1/32nd override
in this bill amounts to the taking of property without due
process of law. There 1is no relationship between the amount to be
paid and the actual damages which might exist, if indeed any real
damages accrue as the result of infill drilling. Nor 1s there
any relationship between the person who might be damaged and the
one to receive payment under this bill.

For example, if the 1/32nd override is to compensate for
interferring with the farming operation caused by the infill
well, which surface owner 1s to receive it. On the drawing I
gave you, the full section of land is one lease. The surface
owner of the northwest quarter is the one who is being bothered
by the infill well. Yet, all four surface owners are "surface
landowners whose property is subject to the lease," as the bill
states in 1line 22. So, all four get paid for damage done,
theoretically, only to one.

An unanswered question is where is the money to come from.
Can we create a 33rd 32nd? Of course not. So, the money comes
from the producer and the royalty owner. Keep in mind that the
royalty, or mineral, owner is the person who thought he retained
the mineral rights when he sold the surface. A flat 1/32nd
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override has no relationship to actual damages. And, to take
this money from the producer will shorten the economic life of
the field, because it will increase costs of production.

This bill is unfair and, I would argue, unconstitutional. It
has been said that some other states have similar legislation. I
know of no other state which grants a surface owner an overriding
royalty. I do know that some nearby states have looked at
similar legislation, but it has Dbeen rejected by those
legislatures for many of the reasons 1 have mentioned. We urge
you to reject this proposal.

Thank you for your attention. I will be glad to try to
answer any questions you might have.
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Mr. Chairman, Members of the Committee, my name is Dick
Brewster. I am a Government Affairs Representative for Amoco
Corporation, and appear today on behalf of Amoco Production
Company, the exploration and production subsidiary of Amoco.

I appear in opposition to House Bill No. 3143. Let me try to
explain the situation which has given rise to this proposal.
Natural gas wells in Southwest Kansas, producing from the Hugoton
formation, are deemed "section 104" wells, under the Natural Gas
Policy Act (NGPA) of 1978. The maximum lawful price of gas
produced from these wells will never be decontrolled wunder
current Federal Law. The maximum lawful price 1is now about 447
cents per Mcf (thousand cubic feet).

At the sufferance of the producer, many irrigation farmers in
Southwest Kansas buy gas from these wells, at this low price, to
power the engines used to pump irrigation water. (There are
about 8 gallons of gasoline in a Mcf of gas, in terms of energy
equivalent, so gas at 47 cents is about the same as gasoline at
six cents per gallon.) Three things can theoretically happen to
cause the price of gas to increase for the irrigator.

The first is that the producer could refuse to sell gas for
irrigation. This would force the irrigator to buy gas from
pipelines in the area. Many of them will not allow irrigation
hook-ups at all, and when they do, they charge their average
price, which is usually over $2.60 per Mecf. .

'

Second, the section 104 well from which the irrigator 1s
taking gas could become a stripper well. This means that the
average production and deliverability of the well has fallen
below 60 Mcf per day. A stripper well, under NGPA, is a "section
108" well, and the maximum lawful price is now about $4.60 per
Mcf. This high price 1is the contract price of gas from a
stripper well in the Hugoton field.

Finally, the irrigator could be forced to take his or her gas
from a new infill well. Now, since we have no K.C.C. order in
hand as of yet, no one is sure what the price of gas from an
infill well will be. But the common assumption 1is that the
Federal Energy Regulatory Commission (FERC) will allow these
wells to be classified as "section 103" wells. If so, gas from
these wells will have a maximum lawful price of close to $3.00
per Mcf. This will not necessarily be the contract price,
however. The market will determine the price of that infill gas,
so the contract price may well be below that figure.

Let me tell you what is happening at the present time. Amoco
has told the Irrigators Association 1in Southwest Kansas that,
to the extent permitted under by regulation, law, and existing
contracts, we will allow the irrigator to remain hooked up to the
existing section 104 well, even after infill wells are drilled
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and into production. This means that the irrigators supplied by
Amoco will suffer no additional cost by virtue of infill
drilling. We have made this commitment 1in writing to that
association, and we so said to the K.C.C. during the infill
drilling hearings. Again, infill drilling, in and of itself, will
not cause any increase in the price of irrigation gas. So, the
third possibility I mentioned 1is not a problem for those
irrigators hooked to Amoco section 104 wells.

The first possibility I mentioned, that producers would
simply refuse to sell irrigation gas, seems unlikely to me. Amoco
has sold this gas voluntarily for many years, and management 1is
committed to our continued support of the Southwest Kansas
economy. I think the other producers feel the same way, however,
it should not be made too difficult for us to sell this
irrigation gas. The more impediments placed in the way of these
sales, the more manpower and money it costs producers to
accomodate the irrigators. At some point, producers may have to
reexamine their posture on this issue.

Now we get to the real problem regarding. the price of
irrigation gas... the stripper well. (And, by the way, this
problem is not really related in any way to the infill drilling
project.) As I said, when the well's production falls below 60
Mcf per day, the well may be reclassified as a stripper, and the
price increases from about 47 cents to over $4.50 per Mcf. We
recognize that such a price is unrealistically high. A farmer
just cannot afford to irrigate at this price. Amoco has taken
several steps to help the irrigator when this happens.

We have asked those irrigators whose gas wells have become
strippers to attend a meeting at our production office 1in
Liberal, on April 22, 1986, to review what is happening. We are
prepared, under the proper circumstances and after negotiation,
to allow an irrigator to move his or her irrigation gas supply
from the stripper well to the Council Grove well, where one 1is
available, on the same lease. (Understand that a Council Grove
well produces gas from a deeper strata than a Hugoton well. Many
sections have Council Grove wells on them.) The price from most
Council Grove wells is about $1.50 per Mef. I know this 1is
higher than the section 104 price, but it. is a whole lot better
than the 108, or stripper, price. ‘

I should say a little about the relative price of gas at this
point. I said earlier that 47 cent natural gas is about the same
as gasoline at six cents per gallon. Gas at $1.50 equals about
18 cents per gallon for gasoline. Even at $4.62, you are buying
the equivalent of gasoline at 58 cents per gallon.
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We have also told the irrigators that if the old section 104
well becomes a stripper, and Council Grove gas is not available,
or is more costly, he or she can hook up to the infill well and
receive his or her gas at the contract price for gas from that
well. 1In short, we have told the irrigator that we will sell him
or her gas at the lowest price for which we sell gas to the
pipeline purchaser. We are doing everything possible to keep the
cost of irrigation gas down.

Understand, that we cannot sell gas to a pipeline at one
price and the same gas to an irrigator at a lower price. We
would be in breach of our contractual duty to the pipeline and
the royalty or mineral owner, and would be subject to civil
liability to them both.

This bill specifically states that the irrigator, or grain
dryer, may purchase gas at the contract price of the original
well on the lease. Keep in mind, as I mentioned earlier, that if
that section 104 well becomes a stripper, the contract price
becomes $4.65 per Mef. So, in the case of a stripper lease, this
bill would force a higher price than otherwise might be
available.

Mr, Chairman, Members of the Committee, a natural gas
producer has a duty to the mineral owner to obtain the highest
lawful and available price for the minerals extracted. We cannot
charge the irrigator a price lower than the law and the market
will allow, without subjecting ourselves to 1litigation. We
cannot charge an irrigator a price lower than the pipeline price.
To try and force us to do so is an unlawful taking of property,
and it clearly abbrogates existing contract rights.

We urge you to defeat this bill{' I will be glad to answer
any questions you may have.



CITIES SERVICE OIL & GAS CORPORATION
TESTIMONY OF BILL F. BRYAN
BEFORE THE KANSAS HOUSE COMMITTEE ON
FEDERAL AND STATE AFFAIRS
ON H.B. 3141 and H.B.3143

APRIL 7, 1986

Good day. My name is Bill Bryan and I am a petroleum
engineer with Cities Service 0il and Gas Corporation in our
Regulatory Affairs Department. Our department deals with all
regulatory bodies, both state and federal, that control oil and
gas activity. In addition to being trained as a petroleum
engineer, I am also a member in good standing of the Oklahoma
Rar Association.

Everyone is aware and concerned with the plight of the American
farmer, and the issues addressed in H.B. 3141 and H.B. 3143 are
an attempt to help alleviate the situation which many in Southwest
Ransas face. However, a better solution would appear to lie in
a cooperative relationship between the farmer and the other major
economic force in Southwest Kansas, the oil and gas industry.

H.B. 3143 defines the price that shall be paid for natural
gas for agricultural use. The issue of pricing of natural gas
has been addressed by the United States Supreme Court many times.
All of these decisions clearly show the state's lack of jurisdic-

tion over interstate gas prices. I quote from the U.S. Supreme
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Court decision in Northern Natural Gas Co. v. State Corporation

Commission, 188 Kan. 255, 361 P.2d 599, rehearing denied 188

Kan. 624, 364 P.2d 688 (1961), reversed 372 U.S. 84,9 L Ed 2d
601, 607, rehearing denied 372 U.S. 960 (1963), a case originating
in Kansas.

"The federal regulatory scheme leaves

no room either for direct regulation of

interstate wholesales of natural gas...

or for state regulations which would in-

directly achieve the same result.”
The case goes on to say that the Federal Power Commission, now
the Federal Energy Regulatory Commission, has been given "paramount
and exclusive authority" over the pricing issues and the states
have no authority in this area.

The same issues of price were discussed in the Transcontinental

Gas Pipeline Corporation v. State 0il and Gas Board of Mississippi,

U.S. (Decided January 22, 1986), a case

decided January of this year by the U.S. Supreme Court. This
case clearly shows the state's lack of jurisdiction over interstate
gas prices.

Oklahoma passed similar legislation in the 1950's which
made irrigation a "preferred use" for gas and granted the
Corporation Commission the authority to fix the price and terms

and conditions under which the gas would be made available.



The law was tested in Phillips Petroleum Co. v. Corporation

Commission, (S. Ct. Okla., 1957) 312 P.2d 916. The court saw

the issue as whether a producer of gas could be required to
comply under the "police power" of the State and held that it
was not a regulation under the police power but a taking of
property without due process. The point of the case is that it
was a statutory authority that was held invalid as a violation
of constitutional guarantees.

Further, all the surface owners that own the minerals have
given leases to develop the o0il and gas under their property
with the rights and obligations defined in the leases, or the
surface owners purchased the surface with full notice of an
existing oil and gas lease. To try to redefine the contractual
and property rights as they now exist would be interference
which is prohibited by the Constitution.

Cities Service has already addressed many of the concerns of
the irrigator in H.B. 3143 by making public its position on irri-
gation gas after infill drilling in the Hugoton field is implemented.
This policy was made public before a meeting of the Southwest
Kansas Irrigation Association and in testimony under oath before
the Kansas Corporation Commission. Cities Service has agreed
that irrigation sales will continue from the original wells at
the original contract price, subject to existing contractual

obligations.



H. B. 3141 calls for a payment of 1/32 overriding royalty
to be paid to the surface owner when an infill well is drilled
for damages. Cities Service now pays to the surface owner
where a well is drilled damages to crops and land to fully
compensate the surface owner. This bill calls for these payments
to continue, but requires the oil and gas coméanies to pay an
open-ended, overriding royalty payment in addition to the
normal damages to surface owners. Exactly who is paid, the
surface owner on whose property a well is drilled or all surface
owners in the existing 640 acre unit, is unclear.

This bill is constitutionally unsound. It is a taking of
private property for private use in violation of constitutional
guarantees. The U. S. Constitution allows a taking of private
property through the use of eminent domain powers if, 1) there is
just compensation and, 2) it is for a recognized public use. Neither

of these conditions are met here. Again the Phillips Petroleum

Co. v. Corporation Commission, supra, addressed many of these

same issues and found the legislation invalid.

These two bills, H.B. 3141 and 3143, along with their com-
panion bill H.B. 3142, are clearly unconstitutional.

A better solution is to allow a continued cooperative relation-
ship between the producers and the irrigators. Cities Service is
in the business of producing and selling natural gas, and as long as
such sales are both practical and legal, we are happy to have
the agricultural market. Cities Service is committed to continuing

to work with the irrigators on lands where Cities operates wells.



BEFCRE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Application ci
CITIES SERVICE OIL AND GAS CORPORATION
for an Order Amending the Basic Prec-
ration Order for the Hugoton Gas Field
to Allow an Optional Well to be Drilled
and Completed in Each Basic Acreage
Unit in the Chase Group in Kearny.
Finney, Grant, Haskell, Morton.
Stevens, Seward, Stanton, Gray anc
Hamilton Counties, Kansas.

Docket NO. C-1l64

License No. 5447

CONSERVATION DIVISION

STATEMENT OF TBE SOUTHWEST KANSAS ROYALTY
ED

OWNERS ASSOCIATION RELATIVE TO ISSUES RAIS
BY TEE SOUTHWEST KANSAS IRRIGATION ASSOCIATION

The issues raised by the Southwest Kansas Irrigation Associatiorn
fall within two general categories. The first category relates
to physical interference of an infill well to irrigation systems
and their operation and the corresponding guestion of whether
it is appropriate for this Commission to accommodate the irrigators
with respect to the location of the infill well. The second general
category relates to actions suggested to be taken by this Commission
relative to the establishment of a maximum price for irrigation
gas and related service obligations sought to be placed on lessee-

producers.

THE COMMISSION SHOULD TEKE APPROPRIATE STEPS TOC
ACCOMMODATE LEGITIMATE CONCERNS OF IRRIGATORS
WITE RESPECT TO THE LOCATION OF THE INFILL WELL

The Commission has always considered existing structures
appurtenant to irrigation systems as a justifiable reason for
granting well locatioh exceptions. In fact, paragraph (g) of
the Basic Proration order for the Hugoton Field expressly-permits
an exception to the well location provision for "(1) [A] surface
obstruction, either natural or man-made.” paragraph (9) does
not expressly permit 2n exception in the event of a contemplated
irrigation system not presently in place at the rime of the drilling
of the infill well. That exception provision should be expanded
+o read "(1) [A] surface obstruction presently existing or reason-

ably contemplated, either natural or man-made."
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The conventional lease forms existing in the Hugoton field
generally contain one special specific provision relating to well
location. While the language of that provision varies with the
printed lease form used, the following language is typical: "No
well shall be drilled nearer than 200 feet to the house or barn
now on said premises, without the written consent of the lessor."
(Kansas Blue Print Co. Form 88 (Revised) (KANSAS). Other leases
occasionally contain special provisions with respect to irrigation
systems. Because they are usually found in specially negotiated
language gdded by lease "rider" to the printed form, the language
of those "riders" varies considerably.

wWithout contractual terms such as those above, the surface
owner usually is not in a position to dictate the location of
a well. On the other hand, where reasonable alternatives for
the well location exist, neither can the lessee arbitrarily dictate
the well location, since the lessee must exercise his right of
access in a manner least injurious to the surface owner. Diamond

Shamrock Corp. v. Phillips, 511 S.W.2d 160 (Ark. 1984).

It is the position of the Southwest Kansas Royalty Owners
Association that this Commission should establish rules and regula-
tions to accommodate the interests of the irrigators. To achieve
this objective, fhis Association suggests that the Commission

adopt the following proposal:

The Commission should require the lessee to
contact the surface owner to advise him of

the proposed infill well location for the
purpose of securing the surface owner's consent
to such location. The Commission could ensure
that such contact is made by requiring that

the duly verified allowable application pre-
scribed by Rule 82-3-300 include additional
information. (See Rule 82-3-300[7] for such
authoritv.) The additional information would
be: (a) the names and addresses of the surface
owners of record of the land upon which the
well is or will be located (b) a statement

by the applicant that such surface owners

have been advised and consulted with respect

-2-




to the location or proposed location of the
infill well, and (c) a statement Dby the appli-
cant whether or not the location has been
agreed to by such surface owner.

The order herein should also require
that such surface owner receive notice of
the hearing of the application for an allowable
on the well, which notice shall set out the
exact well location and shall set forth the
provisions of the application stating whether
or not such well location has been agreed

to by the surface owner.

Through that required contact, the irrigator and lessee may
be able to reach a mutually satisfactory agreement with respect
to the infill well location. BY virtue of the proposed rule,
that agreement could be proper evidence to be considered by the
Commission in granting an exception to the well-location provision
of the amended Basic Proration Order, if the agreed-upon location
reguires an exception.

This Commission does not have jurisdiction to adjudicate
or decide disputes regarding reasonable usage of the surface.
Its jurisdiction only extends to natural gas matters for the purpose
of preventing waste and protection of correlative rights. K.S.A.
55-703. As a creature of statute, the Commission cannot expand
its own jurisdiction so as to prevent a lessee from drilling at
an otherwise legally permitted location because of protests from
the irrigator, regardless of how legitimate those protests may be.

The irrigator is not left unprotected. The surface oOwner
could have a common law action for damages against his lessee
in those instances where reasonable alternatives for the well
location exist, and the lessee, in disregard of the surface owner's
wishes and concern with respect to interference with the irrigation
system and 1its operation, causes its well to be placed in 2 location

which interferes with that system. Diamond Shamrock v. Phillips.,

supra.



A

The Commission cannot alter the existing contractual relation-
ships by requiring that the lessee-producers assign an overriding
royalty interest to the surface owner in compensation for ongoing
crop damages. Apart from a question as to the lawfulness of this
state agency to effectuate this proposal under the Contract Clause

of the U.S. Constitution (see, e.g. Farmers Coop. G. & S. Co.

v. Chicago, R. I. & P. Rly. Co., 139 Kan. 677, 33 P.2d 170 (1934),
this Commission does not have the jurisdictional power to change

the lease contract, even though that proposed change appears to

have some equitable appeal. The Oklahoma legislature has addressed
the issues of surface damages raised by the irrigators. Recognizing
the inadequacy of the present procedures relating to surface damage,
that legislature has altered those procedures. 52 Okl. S5t. Ann.
§316.1 et seg. That statute is attached hereto as Exhibit "A."

The Kansas legislature may also wish to adopt a similar procedure.

ISSUES RELATED TO GAS PRICES AND SERVICE OBLIGATIONS
TO IRRIGATORS SHOULD BE DEFERRED FOR LATER CONSIDERATION

The Southwest Kansas Irrigation Association requested that
a meximum price for irrigation gas be established by the Commission
which would be egquivalent to the "old" flowing gas rate. That
association alsc wishes to have this Commission impose certain
service obligations upon the lessee-producer, including the require-
ment that irrigation gas be supplied for the use of the surface
owner and that such use should be given priority over supplies
to the pipelines.

The instant proceedings have dealt with the narrow guestion
of whether or not a second well is necessary for the effective
and efficient drainage of the basic proration unit in the Hugoton
field. Because of the limited nature of the inquiry, scant evidence
has been proffered to this Commission that touch upon such 1issues
raised by the Southwest Kansas Irrigation Association.

The legal issues raised by these proposals of the Irriga-
tion Association are just as murky as the facts surrounding the
present circumstances relating to the irrigation sales. The Natural

Gas Act of 1938 and the Natural Gas Policy Act of 1978 have pre-



empted state regulations with respect to some of the a

relating to the production of natural gas.

to natural gas flowing into interstate commerce, the C

would

have to resolve mixed issues of fact and law bef

ctivities

At least with respect

ommission

ore it could

address the set of issues raised by the irrigators. Among those

issues are the following:

1) Has the Federal Energy Regulatory Commission

relinquished control of its jurisdiction ove
the irrigation sale?

Once natural gas has been introduced
into interstate commerce, a company subject
to the Natural Gas Act cannot abandon 1ts
service to interstate commerce without first
obtaining approval from the Federal Energy

Regulatory Commission. Section 7(b) of the

r

Natural Gas Act, 15 U.S. §717(b). This Commis-

sion could not even attempt to assert jurisd
tion over such sales until abandonment autho
zation has been granted by the Federal Energ
Regulatory Commission. Nothing in this reco
touches upon this fundamental jurisdictional

issue.

2) Can this Commission, in the exercise of its

conservation authority, prescribe prices and
service obligations for irrigation gas?

Once the gas has been abandoned from
interstate commerce, the State of Kansas may
be able to exercise its authority over the
sales and service to irrigators in Kansas.
Section 602(a) of the Natural Gas Policy Act

of 1978 provides that a state may establish
a price for a producer's sale of gas in intr
state commerce at a level lower than the fed
ceiling set by that act. 15 U.S.C. §3432(a)
The Kansas legislature has already invoked
this section of the Natural Gas Policy Act
of 1978 to set lower prices for certain 1intr

state natural gas. Energy Reserves Group,

Inc. v. Kansas Power and Light Co., 456 U.S.
400, 74 L.Ed.2d 569 (1983).
The fact that the State of Kansas may

have power to establish a maximum price for
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irrigation sales does not mean that this Commis-

cion, in a proper exercise of its conservati

jurisdiction, would have the power to establ

on

ish



that maximum price. The Commission may have
authority to establish prices and service
obligations in the exercise of its authority

over public utilities. A producer under an

0il and gas lease, however, does not fall
within the ambit of "public utility" as defined
by statute. K.S.A. 66-104. Lessee-producers
would not then be subject to the jurisdiction
of the Kansas Corporation Commission in this
regard. Legislation would have to be enacted
to confer upon the Kansas Corporation Commission
such jurisdiction. The state of Oklahoma

has recently passed legislation which addresses
those issues presented by the Southwest Kansas
Irrigation Association. 52 Okl. St. Ann.

§524 et seg. That statute is attached hereto
as Exhibit "B."

In light of the complex legal issues and facts regarding
irrigation sales 1in a proceeding at least not initially intended
to address the issues raised by the Southwest Kansas Irrigation
Association, the Commission should completely defer consideration
of these proposals insofar as they concern price and service until
a more appropriate occasion arises. To place those issues properly
vefore this Commission, the Commission may itself wish to institute
separate proceedings or to wait for an interested party to attempt
to invoke the Commission's jurisdiction in this regard. In no
event should the Commission defer its decision on the merits of
this docket pending disposition of those issues.

Respectfully submitted,

B. E. Nordling

KRAMER, NORDLING, NORDLING & TATE
P.0O. Box 250

Hugoton, KS 67951

-and-

Dale M. Stucky /
Gregory J. Stucky /// /
FLEESON, GOOING, /COBLSON’& KITCH
125 North Market, Sulte }60Q/
wichita, Kansas ,6720

(316) 267~ 7361/ J

By "/

Attorne s»for SOLthwest Kansas
Royalty ‘mers Assocaatzon
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b. R. D. Randall, KIOGA April 7, 1986
RE: Opposition to H.B. #3141

STATEMENT

Mr. Chairman and members of the Committee, I am Dick Randall, General Counsel for
Petroleum, Inc., and Chairman of the KIOGA Legislative Committee. We are opposed to passage
of H.B. #3141.

My company is a Kansas based, independent oil and gas producer, owning and operating
0il and gas wells in Kansas and 12 other Mid-Continent states. We currently operate
about 60 gas wells in Kansas, with 17 of those wells being located in the Hugoton field.

Unconstitutional - This bill is bad legislation and probably unconstitutional because it
interfers with Kansas 0il and gas lease contracts entered into by private citizens.

If passed, the impact would be to transfer a fractionmal part of gross income from the gas
leasehold estate owners, to owners of the land surface. In Kansas, the surface owner
usually owns the minerals also.

Economic Interference — This bill is bad legislation because it interfers with the economics
of producing Kansas natural gas by increasing fixed costs to the lessee risk-taker. How
can the legislative role of protecting the citizens of Kansas be served by increasing

the cost of producing Kansas natural gas. There could be justification for this bill if

the benefit were for a public purpose; however, this legislation serves only one private
citizen over another, at the expense of all Kansas citizens. At this time, many

Hugoton wells are unprofitable because of the low volumes of gas being taken by pipeline
purchasers.

Mot Equitable - This bill is bad legislation because it is a windfall to the surface owner
andiviolates principles of equity. A fractional payment of gross income from a producing
gas well has no relationship whatsoever to alleged damage or inconvenience suffered by the
surface owner. Such a payment would be open ended and would vary with the quality of the
well, gas volumes sold from the well, and the price of the gas. The lessee would continue
to pay lump sum damages under terms of the lease for drilling of wells, installation of
equipment, laying of pipelines, etc.

Other States — This bill is bad legislation because such a damage concept has not been
adopted by other states. Petroleum, Inc. operates oil and gas leases in 13 Midwestern
states from Louisiana and Texas in the South, to North Dakota and Montana in the North.
None of these states interfer with oil and gas lease contracts by giving the surface
owner a share of oil or gas production as compensation for surface damages.

Legislative Excess — This bill is bad legislation because it goes beyond ligitimate areas
of state legislative concern and jurisdiction. The Kansas legislature has the power to
tax and the severance tax and other taxes on Kansas natural gas production are evidence of
that fact. However, the impact of this bill would be to place another gross production
tax on the lessee risk-takers, for the sole benefit of a private surface owner. In

many cases, that surface owner would not even be a Kansas citizen.

The natural gas industry continues to suffer from unwise govermment interference. We
urge you to vote against H.B. #3141. Thank you.

* % % % % %
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are neither producers nor the owners of minerals within the
boundaries of the field. Since they own no minerals, they
have no correlative rights which would be subject to any
Commission's order regarding the application.

The Kansas Supreme Court in Colorado Interstate, supra,

at page 24 of the opinion, states:

"The right of the pipeline companies to challenge
matters which do not affect them but affect only
the producers and royalty owners 1is somewhat
questionable."

The application seeks only the permission of this

Commission to drill additional wells to effectively and

efficiently drain the Hugoton Reservoir. The basis of this
request 1is the prevention of waste and the opportunity of
protecting the correlative rights of producers and royalty
owners.

Although pipeline purchasers will have an effect on
achieving these objectives, only the Commission's action can
lead to their realization. The Commission's decision should
not rest on the purchasing policies of the pipelines, past
and present, but only on the evidence relating to the issues

involved.

Iv.

The State Corporation Commission has no Authority
To Effectuate the Proposals of
The Southwest Kansas Irrigators Association

On September 26, 1985, a public hearing in this docket
was held in Ulysses, Kansas. At the hearing, representa-
tives of the Southwest Kansas Irrigators Association (SWKIA
or Association) appeared and presented certain proposals to
the Commission which they wish to have included in any order
issued with respect to the instant application of Cities
Service 0il and Gas Corporation. The Commission requested
that the parties address these proposals made by SWKIA in
briefs.

The proposals of the SWKIA are as follows:

H. FisH
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Maintain the old gas price for agricultural
use of wellhead and farmstead gas, regardless
of which well the gas comes from.

Grant permission to use gas on adjoining land
for irrigation, i.e., to allow irrigation gas
to cross section lines.

(3) Allow a 1/64 overriding royalty to go to the
surface owner for ongoing crop damages.

(4) Allow the surface owner to have some input as
to the location of the new well.

(5) Require that agricultural gas be available to
the surface owner regardless of whether they
are a mineral owner or not.

(6) Regarding the infill wells, provide that
agricultural use should have priority over
pipelines.

Disregarding the propriety of the Association's pro-
posals, the principal question raised 1is whether or not
this Commission, under its legislative mandate, has the
jurisdiction or power to effectuate the proposals.

As previously stated, the Commission's jurisdiction
under Article 7, Chapter 55 of K.S.A. is related solely to
the prevention of waste and the protection of correlative
rights with regard to the production of natural gas.

"The Commission has three responsibilities
under the Gas Conservation Statute. It must first
of all prevent waste of the natural resource. It
must allow sufficient production to meet the
market demand if such can be done without waste.
It must protect correlative rights.

"In a gas field such as the Kansas-Hugoton
where five major companies are taking gas through
separate pipelines not connected to the same
wells, the responsibilities placed upon the
Commission will «clash. If the market demand
cannot be supplied without waste, oOr if cor-
relative rights cannot be protected without waste,
or if correlative rights cannot be protected
without unduly restricting production needed for
the market demand, one of the three, waste, market
demand, or correlative rights, must suffer. The
dominate purpose of the Gas Conservation Statute

is to prevent waste." Colorado Interstate Gas Co.
v. State Corporation Commission, 192 Kan. 1 at
p. 25. :

Unless the SWKIA proposals can be intertwined with these
stated responsibilities, then this Commission is not author-
ized to issue an order mandating their enactment. Further-
more, if implementing any the proposal would interfere with

federal regulations, then such actions would be void.
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Considering the first proposal, the request to maintain

Ky ne gection 104 or old gas price, it appears the Association
t

requesting the Commission to set or 1imit the price of

is
gas produced oOr the portion thereof which is wused for
jrrigation purposes. Neither waste nor correlative rights

constitute the basis of this request, put, rather, the
proposal is based upon the economic conciderations of the
irrigator. Such a request is beyond the authority of this
Ccommission and invades the province of the Federal Energy
Regulatory Commission, which is the agency with authority to
affect the price paid for natural gas.

Wwhen this Commission first placed a minimum price upon
gas to be produced from the Hugoton Gas Field, it was done
with conservation and prevention of waste in mind. The
Kansas Supreme Court upheld the minimum price on the basis
that the Commission had the power to regulate the physical
production and gathering of natural gas in the interest of
conservation, including the protection of correlative rights

and the prevention of waste. Cities Service Gas Co. V.

State Corporation Commission, 180 Kan. 454, 304 P.2d 528

(1956) . This case was later reversed by the United States
Supreme Court (2 L.EA.2d 355 (1958)) in a per curiam de-

cision based on the Phillips v. Wisconsin decision in 347

U.S. 672, 98 L.E4A 1035, 74 S.Ct. 794 (1954). As a result,
the law is clear that this Commission has no authority to
issue an order which affects the price paid for natural gas.

Items 2, 3, 5, and 6 of the irrigators' proposal in
effect request the Commission to redistribute the property
of others without regard to existing contractual rights or
obligations or federal laws and regulations. The Commission

is not empowered to issue any order which proposes to do soO.

In Republic Natural Gas Co. v. Baker, 197 F.2d 647, 10th
Cir., (1952), the Court stated as page 650 as follows:
"The law does not imply a power in the regulatory
bodies or the courts to take the property of one

party and give it to another in order to effec-
tuate a just result."
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Any order mandating such a result would be void.

Since the basis of the Association's reguest rests
solely on economic considerations of the irrigators and not
on any valid conservation issue, there is no jurisdictional
basis for the Commission to adopt the request of SWKIA as a
part of its order.

With regard to proposal No. 4, Mobil has no objection
to consulting with the surface owners in regard to well
locations with the understanding that such well locations
must be in conformance with the Basic Order adopted by the
Commission. Mobil does however assert that the proposal is
outside the scope of the Commission's authority and the
Commission has no power to require such consultation.

In conclusion, Mobil's position with respect to the six
proposals offered by the Southwest Kansas Irrigators Asso-
ciation is that while it is recognized that the stated
proposals are of obvious concern to the Association, this
Commission is without the requisite authority to issue any
order which mandates the adoption of any of them. The
jurisdiction of this Commission extends to the prevention of
waste and the protection of correlative rights with respect
to the production of natural gas. The proposals of the
Association would require the Commission to exceed its
stated authority and any order which seeks to carry out the

proposals would be null and void.

Conclusion

The evidence presented to this Commission clearlv and
convincingly demonstrates that:

(1) Existing wells in the Hugoton Gas Field will
not effectively and efficiently drain the
reservoir. )

(2) An optional or additional well for each
640-acre unit 1is necessary to produce gas
presently connected to existing wells within
an economic time frame.

(3) Optional or additional wells are necessary to
produce substantial quantities of gas from
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V. THE IRRIGATION ISSUES
Many members of SWKIA spoke in opposition to CSOCG's infill &rilling
‘mplication at the public hearing heléd in Ulysses, Kansas on September
26, 1985. The primary concerns expressed by the SWKIA menbers was the
probability of greatly increased costs for irrigation gas. First, the

possibility that irrigators would be stuck with the new NGPA §102 gas

price rather than NGPA §104 price. Second, that the infill wells would
drawv down pressures on existing wells, resulting in strirper well
classification and the corresponding higher price of gas for existing
wells, alsc. (see, for example, September 26, 1egs8, Tr. 14-17, 21, 41).

Unless certain major conditions are placeéd on any infill drilling
program adopted, most o©f the SWKIA members and@ other interestec
jndividuals who spoke at the September 1985 puklic hearing wculd not
faver infill drilling. (See, for example, September 26, 1985, Tr. 25-27,
29-33, 36-37, 38-39, 52, 58, 61-62, 64-65, 65-66).

The conditions urgeé by SWKIA to have made a part of any infill

drilling order issued by +he KCC were summarized by State Representative

Gene Shcre, as follovs: (1) A non-severable 1/64th continuing crcp
darnaces pavable provision feor csurface owners; (2) Irrigation gas to be %
made available at the cld gas price eveﬁ'if supplied from stripper wells |
or new infill wells; (3) Irrigation gas to be allowed to cross section

lines} and (4) Surface owner input as to well location. In the werds of

Rep. Shore, ". . . - if you allow infill drillirg without therse small
considerations to protect the people whe 1live and work in Southwest
Kanses, this is ar injustice that will 1last e long tire also.”
(September 26, 1985, Tr. 27)

Although the issues raised by the SWKIA are, of course, important
igsues, the conditicns which SWKIA would like tc have imposed upcen inflll
drilling are not within the authority or jurisdiction of the KCC ¢to
grant. The conditions noted above are basically contractual mnatters
(i.e., price of irrigation gasz) that must necessarily be worked out
between the parties. In other words, they call for contractuel
agreements between the individual irrigatcrs or farmers and producers in
the field. Generally, administrative agencies have no authority to

consider or adjudicate individual rights cr cbligations between private

parties, absent statutory grants. 1 AmJur 2¢ Administrative Law §1€%,
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;n9 Williams Flectrical Cooperative v. Montana-Dakota Utility Co 79

2d 508 (M.D., 1956). Thus, in Regents of University System of Ga. v.

i
/ﬂﬁﬂll' 70 S.Ct. 370 (195C), the U.S. Supreme Cocurt held that the FCC

ould mot make the cranting of a license coentingent upon repudiaticn by

¢he applicant cf one of its evisting contracts. Cf. Peter Fox Brewing

co. V. Sohio Petroleum Co., 1989 F. Supp. 743 (N.D. I. 1958).

This same rule, limiting jurisdiction of administrative agercies,

has been applied in Kansas, cpecifically with respect to the KCC. 1In

/f Cities Service Gas Cc. v. State Ceorp. Commission of Ks., 197 Kan. 338,
342, 416 P.2@ 736 (1966), the Kansas Supreme Court ruled that the KCC is
arn. a@ministrative agency with its Jurisdiction beirg that conferred by

Statute. Cee also Renner v. Monsanto Chemical Co., 187 Xarn. 158, 354

P.2d 326. Thus, the KCC does not provide a forum for litigaticn of
purelv private rights and liabilities. Simply stated, the power of the
corporation commission 1is regulatory in nature, representative cf the
public interest, and it is not intended to settle private controversy

apart from the puhklic interest. Cities Service Gas Co. v. State Corp.

Commission, 197 Kan. 338 at €v1.3. Moreover as the record indicates the
irrigators have the same problem with infill drilling that consumers in
eastern Kansas have - infill drilling will increase their costs cf gas
fivefold at a time when agriculture is already sufferinc economic

hardship.

VI, CONCLUSION

CSCG and the proponents have not presented evidence to suppcrt their
allegation that infill é¢rilling will develop acditional ané new natural
gas reserves hitherto unknown; nor evidence to support their allegation
that a merket exists currently for increased deliverahility; ané have nct
presented evidence to support their allegation of a demand by the mexrket
for high priced NGPA §103 gae. There is no evidence that infill drilling
is required@ to prevent waste anc uncompensated drainage nor to protect

correlative rights. Denial cf this application will not prevent CSCG oF

N

iy

any other proponernt from filing an applicaticn at a later ceate if it he.s
sufficient evidence to sustain the burden of proof required with respect
to conservation nor will it prevent CSOG or prcponents from filirc an
application for a well classification determination under K.A.R. g2-2-500C

on a vell-by-well basis.



However, the Comi=4sion lacks statutory or constitutional

sion

ity to make such a delegation to an industry gr‘éup whose

ors comprise a part of the business regulated by legislative

.ate

The Commission's authcrity, delegated by the legisiature, is
qted by statute. Cities Service Gas Co. v. State Corporation
‘,gmmission, 197 Kan. 338, 416 P.2d 736 (1%9€6]). Nowhere in the Gas
:onservation Act is the Commission authorized to - delegate its

investigative powers to a "Committee'" or any other person or entity.
As such, the delegation of authority to the "Committee'" is unlawful.
[f such .a delegation were made, it would De an unconstitutional

exercise of legislative power.

IX. THE COMMISSION IS WITHOUT JURISDICTION TO DECIDE
ROYALTY AND IRRIGATION ISSUES

The Commission has requested that certain issues presentec to it
by representatives of royalty owners and irrigators be acddressed in
oriefs submitted in this docket. The issues are as foliows:

A. Old gas price for agricultural use of wellhead and
farmstead gas, regardless of which well the gas comes from;

B. Permission tc use gas on adjoining land for irrigation,
(i.e., allow irrigation gas to cross section lines);

C. Allow a 1/64 overriding royalty to go to the surface owner
for on-going crop damages;

D. Surface owners nhave some input as to the location of the
new well;
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Agricultural gas ©oe availaple to the surfzace owner
~egardless of whetnher tnevy are a mineral owner or not:; and

mwm

. Regarcing the infill wells, agricuJltural use should have
priority over pipelines.

These issues were not set forth in the notice of hearing. There

;5 no advance notice of the issues. In addition, there was no
vidence presented at the hearing which would bear on these issues.

The failure of notice leaves the Commission without jurisdiction
to decide the royalty and irrigation issues. The Kansas Supreme
Court has stated on numerous occasions:

. . the essential elements of due process of law are

notice and an opportunity to be heard and to defend in an

orderly proceeding adopted to the nature of the case.

£.g., Cranme v. Mitchell County U.S.D. 273, 232 Kan. 51, 652 P.2d 205

(1982).

The Commission limited the hearing .to pre-filed testimony that
was to be submitted within certain time periods. No one presented
testimony on these issues, There was no practical way that anyone
could have envisioned that these issues would have been the subject
of the infill proceeding. To decide these issues without evidence
would be a fundamental denial of due process. Due process requires

that ome be given the opportunity to be heard at a meaningful time

and in a meaningful manner. Armstrong v. Manzo, 380 U.S. 545, 352
{1965). This opportunity must be appropriate to the case. Mullane

v. Central Hanover Trust Co., 330 U.S. 306 (1950). In this instance,

no opportunity was made to be heard on the royalty and irrigation

issues.

Additionally, pecause the royalty and irrigation issues were not
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CITIES SERVICE OIL AND GAS CORPORATION )
FOR AN ORDER AMENDING THE BASIC )
PRORATION ORDER FOR THE HUGOTON GAS )
FIELD TO ALLOW AN OPTIONAL WELL TO BE )
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ACREAGE UNIT IN THE CHASE GROUP IN )
KEARNY, FINNEY, GRANT, HASKELL, MORTON, )
STEVENS, SEWARD, STANTON, GRAY, )
HAMILTON, AND WICHITA COUNTIES, KANSAS. )

LICENSE NO. 5447

RESPONSE OF INTERVENOR SANTA FE MINERALS
TO ISSUES RAISED BY THE SOUTHWEST KANSAS TRRIGATION ASSOCIATION

CONSERVATION DIVISION

AND
BRIEF IN SUPPORT THEREOF

Pursuant to the Memorandum issued on December 17, 1985, by
Kirby A. Vernon, acting on behalf of the Corporation Commission
of the State of Kansas, the Intervenor, Santa Fe Minerals, does
hereby respond to the issues raised by the Southwest Kansas
Irrigation Association.

The proposals submitted by the Southwest Kansas Irrigation
Association and the Intervenor's position upon the six (6)
proposals submitted are as follows:

1. 01d gas price for agricultural use of wellhead and
farmstead gas, regardless of which well the gas comes
from.

It is Intervenor's position that the Corporation

Commission of the State of Kansas has no jurisdiction

in this regard for the following reasons:

(a) The question of the availability of natural gas
for irrigation purposes is a matter of contract
law and property law and it is necessary to look
at all of the provisions, terms and conditions of
applicable o0il and gas leases and gas purchase

contracts in order to determine the question of

"



(b)

(c)

whether natural gas is available for irrigation
purposes and also to ascertain the price of the
same, if so available.

If the natural gas in question has been dedicated
into Interstate Commerce, the pricing of such gas
for all purposes is subject to the exclusive
jurisdiction of the Federal Energy Regulatory
Commission and the Corporation Commission of the
State of Kansas has no jurisdiction over such
pricing.

The price of such gas, if available for irriga-
tion, shall be determined by the oil and gas lease
upon the property or by such other contractual
arrangements which may have heretofore been

entered into.

Permission to use gas on adjoining land for irrigation,

i.e.

allow irrigation gas to cross section lines.

It is Intervenor's position that the Corporation

Commission of the State of Kansas has no jurisdiction

in this regard for the following reasons:

(a)

The question of the availability of natural gas
for irrigation purposes is a matter of contract
law and property law and it is necessary to look
at all of the provisions, terms and conditions of
applicable 0il and gas leases and gas purchase
contracts in order to determine the question of
whether natural gas is available for irrigaticn
purposes and, if so, to whom and where such gas 1is
available for irrigation purposes. Any such
questions of contract law and property law are
property to be decided in the Kansas Courts and
not before the Corporation Commission of the State

of Kansas.

[ ]



Allow a 1/64 overriding royalty to go to the surface

owner for ongoing crop damages.

It is Intervenor's position that the question of

crop damages owing to a surface owner is a question to

be decided by Kansas Courts in the application of

Kansas law.

(a)

The question of damages is connected directly to
the terms of the applicable oil and gas lease.

The rights of the lessor and the lessee are
determined by the application of Kansas law to the
provisions, terms and conditions of the applicable
0il and gas lease and the appropriate facts. 1If a
surface owner alleges ongoing crop damages, his
remedy is to be sought in the Courts. To attempt
to grant the surface owner an overriding royalty
interest is to confiscate the oil and gas lessee's
property without just compensation; The Corpo-
ration Commission of the State of Kansas has no
jurisdiction over damages as this is a matter of
contract law and property law. If the surface
owner is a person other than the lessor on the
underlying oil and gas lease, it is likely that
said surface owner acquired his rights either
subject to the rights of the mineral owner who has
granted the lease as a lessor or the surface owner
has acquired his rights subsequent to the oil and
gas lease and the surface owner's rights were
taken subject to all of the provisions, terms and
conditions of the oil and gas lease. This is not
a question to be decided by the Corporation
Commission of the State of Kansas. If there are
ongoing crop damages for which a surface owner is

entitled to receive compensation, the judicial

[ ]



system is already in place to resolve such dis-

putes and to make appropriate awards and there is

no need for the Corporation Commission of the

State of Kansas to attempt to enter this arena.
Surface owner have some input as to the location of the
new well.

It is Intervenor's position that the input of the
surface owner as to the location of the new well should
be recognized to the extent allowed by present law.

(a) The question of the location of a new well is
connected directly to the terms of the applicable
0oil and gas lease and the applicable field rules.
The rights of the lessor and the lessee are
determined by the application of Kansas law to the
provisions, terms and conditions of the applicéble
oil and gas lease and the appropriate facts. The
Kansas Hugoton Field Basic Proration Order as
presently in place, or, if amended by the Commis-
sion as a result of the final order to be entered
in the Infill Drilling proceedings, will establish
appropriate rules for locating new wells in the
Kansas Hugoton Field. The field rules, as appli-
cable, whether hereafter amended or not, set forth
procedures for establishing allowables for gas
wells; the appropriate formula takes into consid-
eration the locations of wells; the field rules,
whether or not hereafter amended, take into
consideration, under the jurisdiction of the
Corporation Commission of the State of Kansas, tﬁe
prevention of waste and the protection of corre-
lative rights. The surface owner has certain
rights which are recognized by state law. The

producer and the surface owner, or his tenant, can
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co-exist if they will develop mutual respect for
each other's rights. To allow the surface owner
to mandate locations of new wells in the Kansas
Hugoton Field would result in a horrendous burden
upon the Corporation Commission and its staff, as
well as the Kansas Hugoton Field producers. There
is no need to create an entirely new regulatory
scheme for locating infill wells. If the oil and
gas lease provides by its own terms where wells
are to be located, this provides a contract which
binds the parties. The operator knows how a well
location affects his gas allowable and whether he
will be penalized by a non-standard location. The
surface owner should not be allowed to penalize
the operator by picking the operator's location

for a second or new well.

Agricultural gas be available to the surface owner

regardless of whether they are a mineral owner or not.

It is Intervenor's position that the Corporation

Commission of the State of Kansas has no jurisdiction

in this regard for the following reasons:

(a)

The question of the availability of natural gas
for agricultural purposes is a matter of contract
law and property law and it is necessary to look
at all of the provisions, terms and conditions of
applicable oil and gas leases and gas purchase
contracts in order to determine the question of
whether natural gas is available for agricultural
purposes and-also to ascertain the price of the
same, if so available. The rights of mineral
owners to use gas for agricultural purposes are
negotiated when the oil and gas leases are entered

into. The surface owner who has no mineral rights
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generally is subject to the rights granted under

the 0il and gas lease. This Intervenor is of the

opinion that the pipelines in the Kansas Hugoton

Field which purchase natural gas under existing

contracts will likely join with the producers in

resisting the granting of any such priority to the
surface owner for agricultural use over pipeline
use.

Regarding the infill wells, agricultural use should

have priority over pipelines.

It is Intervenor's position that the Corporation
Commission of the State of Kansas has no jurisdiction
in this regard for the following reasons:

(a) The question of natural gas being made available
for agricultural use is a matter of contract law’
and property law and it 1s necessary to look at
all of the provisions, terms and cénditions of
applicable oil and gas leases and gas purchase
contracts in order to determine the gquestion of
whether natural gas is available for agricultural
use and also to ascertain the price of the same,
if so available. This Intervenor is of the
opinion that the pipelines in the Kansas Hugoton
Field which purchase natural gas under existing
contracts will likely join with the producers in
resisting the granting of any such priority for
agricultural use over pipeline use.

This Intervenor also feels that the Federal Energy
Regulatory Commission would like an opportunity to be
heard upon such an attempt to usurp its jurisdiction
over the acreage and gas purchase contracts which have

been dedicated into Interstate Commerce.

LAl



WHEREFORE this Intervenor, Santa Fe Minerals, respectfully
requests that the Corporation Commission of the State of Kansas
reject in total all six (6) proposals submitted by the Southwest
Kansas Irrigation Association upon the bases hereinabove set
forth.

Respectfully submitted,

Robert W. Cox

Senior Division Counsel

Santa Fe Minerals, a Division of
Santa Fe International Corporation
3333 Lee Parkway

Dallas, Texas 75219

DEPEW AND GILLEN

621 First National Bank Building
Wichita, Kansas 67202

(316) 265-9621
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Spender L. Depew

"One .'of the Attorneys for Santa
Fe Minerals, a Division of Santa
Fe International Corporation,
Intervenor
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The undersigned hereby certifies that he caused a copy of
the above and foregoing Response of Intervenor Santa Fe Minerals
to Issues Raised by the Southwest Kansas Irrigation Association
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the current official service list for this Docket by placing the

same in the United States Mail, postage prepaid, on the 30th day
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BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Application cf
CITIES SERVICE OIL AND GAS CORPORATION
for an Order Amending the Basic Pro-
ration Order for the Hugoton Gas Field
tc Allow an Optional Wwell to be Drilled
and Completed in Each Basic ACreags
Unit in the Chase Group in Kearny,
Finney, Grant, Easkell, Morton,

+evens, Seward, Stanton, Gray anc

Hamilton Cournties, Kansas. CONSERVATION DIVISION
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STATEMENT OF TEE SOUTHWEST KANSAS ROYALTY
OWNERS ASSOCIATION RELATIVE TO ISSUES RAISED
BY THE SOUTHWEST KANSAS IRRIGATION ASSOCIATION

The issues raised by +he Southwest Kansés Irrigation Associaticnh
fz11 within twO general categories. The first category relates
tc physical interference cf an infill well toO irrigation systems
and their operation and the corresponding guestion of whether
it is appropriate for this Commission to accommodate the irrigators
with respect to the location of the infill well. The second general
category relates to actions suggested to be taken by this Comrission

to the establishrment of a maximum price for irrigaticn

relatliv

[{4)

gzs anc related service ocligaticns sought to be placed on lessee-~

THE COMMISSION SHOULD TAKE APPROPRIATE STEPS TC
ACCOMMODATE LEGITIMATE CCNCERNS OF IRRIGATCRS
WITE RESPECT TO THE LOCATION OF TEE INFILL WELL

The Commission has always considered existing structures
appurtenant to irrigation systems as a justifiable reason for
granting well location exceptions. In fact, paragraph (g) cf
the Basic Proration order for the Hugoton Field expressly permits
an exception to the well location provision for "(1) [A] surface
obstruction, either natural or man-made.” paragraph (g) does
~oc- expressly permit An exception in the event of a conterplated
irrigation system not presently 1in place at the time of the drilling
of the infill well. Thet exception provision shoulé be expanded
-0 read "(1) [&a] surface obstruction presently existing or reason~

ably contemplated, either natural or man-made."



The conventional lease forms existing in the Hugoton field
generally con&ain one special specific provision relating tc well
location. While the language of that provision varies with the
printed lease form used, the following language is typical: "No
well shall be drilled nearer than 200 feet to the hcuse or barn
~ow OnL said premises, without the written consent of the ijesscr.”
(Kansas Blue Print Co. Form g8 (Revised) (KANSAS). Other leases
occasionally contain special provisions with respect to irrigation
systems. Because they are usually foﬁnd in specially negctiated
language added by lease "rider" to the printed form, the language
of those "riders" varies consicderably.

Without contractual terms such as those abcve, the surface
cwner usually is not 1in a position to dictate the locaticn of

2 well. ©On the otner hand, where reasonable alternatives for

(h

he well location exist, neither can the lessee arbitrarily dictate
the well location, since the lessee must exercise his right of
access in a manner least injurious to the surface owner. Diamond

Sharrock Corp. v. Pnillips, 511 S.w.2d 160 (Ark. 1984).

It is the position of the Southwest Kansas Royalty Owners
Association that this Commission should estaplish rules ané regula-
rions to accommodate the interests of the irrigetors. Tc achiave
this objective, this Association suggests that the Commission
adopt the following proposal:

The Commission should require the lessee to
contact the surface owner to advise him of

the proposed infill well location for the
purpose of securing the surface owner's consent
to such location. The Commission could ensure
that such contact is made by requiring that

the duly verified allowable application pre-
scribed by Rule 82-3-300 include additional
information. (See Rule 82-3-300[7] for such
authoritv.}) The additional information would
be: (a) the names and addresses of the surface
owners of record of the land upon which the
well is cor will be located (b) a statement

by the applicant that such surface owners

have been advised and consulted with respect

-2-



to the location or proposed location of the
infill well, and (c) a statement by the appli-
cant whether or not the location has been
agreed to by such surface owner.

The order herein should also reguire
+hat such surface owner receive notice of
the hearing of the application for an allowaktle
on the well, which notice shall set out the
exact well location and shall set forth the
provisions of the application stating whether
or not such well location has been agreed

to by the surface owner.

Through that reguired contact, the irrigator and lesses may

o~
8\—\—

be able to reach a mutually satisfactory agreement with res

o]

to the infill well location. By virtue of the proposed rule,
that agreement could be proper evidence to be considered by the

n granting an exception to the well-location prcvision

-
3

Commiss;07
of the amended Basic Proration Order, if the agreed-upon location
requires an exception.

This Commission does not have jurisdiction to adjudicate
or decide disputes regarding reasonable usage of the surface.
Its jurisdiction orly extends to natural gas matters for ths purpose

enting waste and protection of correlative rights. K.S.A.

O
th
o)
H
0
<

55-703. As a creature of statute, the CoOmmission cannct €xpand

its own jurisdiction so &s to prevent a lessee from drillinc at

an otherwise legally permitted location because of protests from

the irrigator, regardless of how legitimate thcse protests Eay be.
The irrigator is not left unprotected. The surface owner

could have a common law action for damages against his lesses

in those instances where reasonable alternatives for the well

location exist, and the lessee, in disregard of the surface owner's

wishes and concern with respect to interference with the irrigation

syster and its operation, causes its well to be placeé in a location

which i1nterferes with that system. Diamond Shamrock v. Phillips,

s.pra.
e <l



The Commission cannot alter the existing contractual relation-
ships by requiring that the lessee-producers assign an overriding
royalty interest to the surface owner in compensation for ongcing
crop damages. Apart from a question as to the lawfulness of this
state agency to effectuate this proposal under the Contract Clause

of the U.S. Constitution (see, e.g. Farmers Coop. G. & S. Cc.

v. Chicago, R. I. & P. Rly. Co., 139 Kan. 677, 33 F.2d 170 (1934),

this Commission does not have the juriscdictional power to change

the lease contract, even though that proposed change appears to

have some equitable appeal. The Cklahora legislature has addressed
the issues of surface damages raisead by the irrigators. Recognizing

the inadeguacy of the present procedures relating to surface damage,

3

that legislature has alteread those procedures. 52 Okl. St. Ann.
3ig.]1 et seg. That statute is attachegd heretc as Exhibit "A."
The Kansas legislature may also wish to adopt a similar procedure.

ISSUES RELATED TO GAS PRICES AND SERVICE OBLIGATIONS
TO IRRIGATORS SHOULD BE DEFERRED FOR LATER CONSIDERATION

The Southwest Kansas Irrigation Association reguested that
a maximur price for irrigation das be established.by the Commission
which would be eguivalent to the "cla" flowing gas rate. Tnat
zassociation alsc wishes tc have this Comrissicn impcse certain
service obligations upon the lessee-producer, including the require-
ment that irrigation gas be supplied for the use of the surface
owner and that such use should be given priority over supplies
to the pipelines.

The instant proceedings have dealt with the narrow guestion
of whether or not a second well 1s necessary for the effective
and efficient drainage of the basic proration unit in the Hugoton
field. Because of the limited nature of the inquiry, scant evidence
has been proffered to this Commission that touch upcn Such issues
raised by the Southwest Kansas Irrigation Association.

The legal issues raised by these proposals of the Irriga-
tion Association are just as murky as the facts surrounding the

present circumstances relating to the irrigation sales. The vatural

Gas Act of 19386 and the Natural Gas Policy Act of 1978 have pre-



empted state regulations with respect to scme of the activities

relating to the production of natural gas. At least with respect
to natural gas flowing 1into interstate commwerce, the Commission
would have to resolve mixed issues of fact and law before it could
address the set of issues raised by the irrigators. Among those

issues are the following:

1) Has the Federal Energy Regulatory Commission
relinguished control of 1ts jurisdiction over
the irrigation sale?

Once natural gas has been introcduced
into interstate commerce, & company subject

+c the Natural Gas Act cannot abandon its

it

service to interstate commerce without first

—

obtaining approval from the Federal Energy
Regulatory Comrission. Section 7(Db) of the
Natural Gas Act, 15 U.S. §717(b). This Coruris-
sion could not even attempt to assert jurisdic-
tion over such sales until abandcnment authori-
sation has been granted by the Federal Energy
Regulafory Comrission. Nothing irn this record

touches upon this fundamental jurisdictional

2) Car this Commission, 1n the exercise of 1ts
conservation authority, prescribe prices and
service obligations for irrigation gas?

Once the gas has been abandoned from
interstate commerce, the Strate of Kansas may
be able to exercise 1ts authority over the
sales and service to irrigators in Kansas.
Section 602(a) of the Natural Gas Policy Act
of 1978 provides that a state may establish
a price for a producer's sale of gas in intra-
state commerce at a level lower than the federal
ceiling set by that act. 15 U.S.C. §3432(a).
The Kansas legislature has already invoked
this section of the Natural Gas Policy Act
of 1978 to set lower prices for certain intra-

state natural gas. Energy Reserves Group,

Inc. v. Kansas Power and woi.cnt Co., 456 U.sS.
400, 74 L.Ed.24 569 (1983).

The fact that the State of Kansas may

have power to establish a maximur price for
irrigaticn sales does not mean that this Commis-
sion, in a proper exercise of its conservation

jurisdiction, would have the power to establish

_5..



that maximum price. The Comrission may have
authority to establish prices and service
obligations 1in the exercise of 1ts authority

over public utilities. A producer under an

oil and gas lease, however, does not fall
within the ambit of "public utilicy" as defined
by statute. K.S.A. £6-104. Lessee-producers
would not then be subject to the jurisdiction
of the Kansas Cerporation Commissiorn in this
regard. Legislation would have to Dbe enacted
to confer upon the Kansas Corporation Commission
such jurisdiction. The state of Oklahoma
has recently passed legislation which addresses
those issues presented by the Southwest Kansas
Irrigation rcsociation. 52 Ckl. S5t. Ann.
§524 et seg. That statute is attached heretc
imom

as Exhibit "B.

in light of the corplex legal issues and facts regarding

()I

irrigaticn sales in a proceeding at least not initially intende
to address the 1ssues raised by the Southwest Kansas Irrigation

ssociation, the Commission should completely defer consideration
of these propcsals insofar as they concern price and servicé until
a more appropriace occasion arises. To place those issues properly
before this Commission, the Comrission may itself wish to institute
separate proceedings or to wait for an interested party tc atierg
to invoke the Comrission's jurisdictiorn in this regard. i4 DC
event should the Commission jefer its decision on the merits of
this docket pencing disposition of those issues.

Respectfully submitted,

B. E. Norcling

KRAMER, NORDLING, NORDLING & TATE
P.O. Box 250

Hugoton, KS 67951

—anca-=

Dale M. Stucky
Gregory J. Stucky
FLEESON, GOCING, ’CO&&SOR s KITCH
123 koirth Market, guit }EUv -
wWichita, Kansas 67202
(316) 267-7361 7 |
S
</
By ‘ o '
Attornevs. fcr Conthwec* Kansas
'Rcyalty Q(ne*s Assoc4a tioxn
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EXHIBIT "A°

OIL AND GAS

§ 381 Agreement 83 to compliance
}ence of

Remedial operations

A. Any persor who drills
or producuon of ol or gas, or
furnish in
1o drill, operate and plug wells in
Commissior. and the laws of this state,
comply with the plugging
the Commiss¥r.
sior: shall require

1. A financa! statement showing the ne.

Dollars ($36,00£.00). or

2 An irrevocable commervial
Thousand Doliars (825,000 00+ or

3 A blanke: suret bond
($25.000.00
wells by the operstor posang
Director of the 0! and Gas
of a bond in &r. amount higher than
not to exceed

n

be condiuoned or the fact
sbandorned it accordance with
the Commissyen Each
do business ir this slate and shall
conditions have been met

B. The agreement provided

if the Commissior. determines

replug any well
the persor. shall forfeit from his
through the Commission. for deposit in
of plugging the well.

issuing a warrant in paymert of the cost thereo! dravw®
the forfeiture or
Qrate Treasury by reason of 8 deterrmnauon thal
or the ruies and regulapons of the Cemmission.

ir. the State Treasury from

with the provsions of the agreement
i excess of the

to the Conservauon Fund. The Commisswor SG
Providec.
1c this secuorn.

hrigavor. to enforce this provision
or pay any monies to the state pursuant

financial rupomibility—-&)

or operates any
as an injector. OF
wnting. on forms approved by the Corporson
compliknce with
together
reguirements establched
and by law. To establish evidence of financia} ability, the Commis-

an amount
For good cause showr concerming poliution or improper plugging of
the bond. the Commission, upor applicatior of the
Division. after notice and hearing. may require the filing
Twenty-five Thousand
One Hundred Thousand Dollars ($100.00C.001
If the Commissor determines that & blanke: surety bond is
that the operator shal)
the laws of this state and the rules and regulavons of
bond shall be executed by
be renewed 8nd continued in effect untl the
or reiease of the bong i authorized
for in subsecuon
that the person
ed, failed, or refused to plug and sbandor. or cause o
ir; compliance with the rules and regulations of the
bond or letter of credit or
the State Treasury. 8 sum equa! o the cost
The Commissior ma} CBUSE the remedial work to be done.

cost of remedia! action ordgered by the Commission.,

52 §318.1

with drilling and plugsing regulations—Ev-

of plu(xing-—.\'ouce-—

well for the exploration, development
disposal well, within this state, shall
Comrmission, his agreement

the rules and regulauons of the
wich evidence of financia! abibty o
by the rules and regulavons of

worth of not jess thar Fufty Thousand

letter of credit in sn amount of Twenty-five

of Twenty-five Thousand Doliars

Doliars (825.000.00; but

required. the bond shall
cause the welis w be plugged and
a corporate surety authorized to

by the Commission

A of this sector. shal! provide that
furnishing the agreement has neglect-
be plugged and abandoned. or
Commissior.. then
shall pay to this state,

agains: the monies accruing
payment. ADY monies accruing in the
there has been & pnoncompliance

shall be credited
.al’ also recover any coste arismg from
before & persor. is requirec w forfen
the Commissicr. shall notify

the person a his last-knowr address of the geterminanuor of neglect faiiure or

refuss! W piug or replug any well.
commence remedial operations
this subsecuor.

C. If title to property or 2 well is transferred.
well required by the provisions of this

evidence of fancial abilin to plug the
section, pror to the transfer.

Added by Laws 1971, c. 25, %
1982 ¢ 91, § 1, eff. Nov. 1,

Section 2 of Laws 1984, ¢ 117 provides for an
diective date

Sectior 2 of Laws 1983, c. 91 provides for ao
effective date

Section 3 of Laws 1971, ¢
ihicaton
Thtie of Act

An Act relaumg tc &l

2¢ durected coc-

and gas, providing for
pluggng of abandooced of! anc g5 wells, impos-
ing ccruain dubes Upoo the o Commus-
@on, prescribmg conditions for lawfully dritling
or opeTalipg YT TYPSS of wells. authonung
the Commissior 1o recover costs. providing for
codfizanior.  repaaling  Sectorn 4. Chapter 217,
0511970 (52 OSSupp 197C. & 319). and Oe-
clanne ar eporensy  Laws 1971 ¢ 2%

Law Review Commentaries
Act prowding for plugning of abandoned ol
and gas weis 8 Toba L) 146 (19721
Expanding hability for the imprope plugging of
ol and gas wel  Gary B Comuinc 47 Okl Bard
Quarterty g-167 (Fali 1676)

In proceeding by Federa! Power Commussior f¢
enjoir enforcemen: of orders of Okiahoma Corpc-
ranon Commusuor. relating 1o wellhead pnce of
natura! gas. evadence established that the purpose
of orders was to establsh a summum pnx B

whick ga: mygh be s0ld sr aniersiale commeree
the: 07az= we=: RO CORSEMELDT 07 WaM: pre
vertiom o te buoowere IR ndeC W0 Inireaw
oo Ty eIl s W LTl

from antemsias prpg e DellTe nalotel Ra Wl
be permiiied 1L MOe o \ntersiate commerse e

Statc has suthonty to regulate physically wasie
fu! practics wnth respect 1C astura! gas such s

anc saic persor shali have ter
date of noulcauorn withir. which to commence remedia) operations
shall resul

i, emerg. eff. March 22, 1971
1983, Laws 18%1. c 117,

(107 dzv: from the
Failure w

ir. forfeiture or payment as provided In

the transferee shall furnish the

Amended by Laws
§ 1, eff. Nov. L. 1984.

Mmﬂh‘mmnuinmdnpuﬁ-
can! s John S Lowe 35 Okl.BJ
717 (1984). Johr S Lowe ancd Mochaei F Maller
56 Okl BJ 744 (1585)

Or and gas Expanding habihiny for mmproper
piugpngofd.‘mdpévdkmm‘nhcxm 25
Okl LRev 763 (1576

Library Referesces
Mines and Mincrals €92.56
CJS Mines and Minerals § 24C

Notes of Decisions

1. 1n gemernl

Regulanon of “economic wasie” by general
monionng of naTurY gA supply through manpu-
lanons of male structure and JELTTIZICANUOT of ga:
we prontics B Wik junsdizvor. of Federa!
Powe: Commusior.  Federa! Power Commussion
v Corporatior Comm:ssion of Suiz of Ok DC
Ok 362 FSupr 322 (1973, affirmecd 94 sC
1545 415 US 961, 3¢ L.Ed 2d 83

mmproper wel! spacing and flanng of unused gag
sc Jong as reguiation does not interfere wtk feder.
al jursdicior 1

Orders of Oklahoma Corporanan Commissio

requinng operaia of wel prac.ong pu unde

coriraz b $ 20 pen MCF i ocmonsiraie tha
contnues TraC.In T R o Tra peoe wouil Yy
Tes owz .2l 2w e_ - Y. oWt Re

produced ir Ox.anoma mgh
othe: siates thus comstiiuting 8 reguianor
ave of federal intersiate cOMMETSE clause

move fromr there te
viols

id



§ 3182 Definitions

For purposes of Sections 1 through & of thi act i
1. “Operator” means s mineral owner or lessee whe 1= engsged in dniliing or

preparing to drill for oil or gas. and

2. “Surface owner' means the OWner or OWrcrs of record of the surface of the
property on whick the drilling operauen is w occur

Added by Laws 1982 ¢ 341 § 1. operauve Julv 1. 1882

1 Secthons 3162 1o 3129 of thus title

Approved June 2. 1981 ‘Emergrnc_\

Sectsor; 9 of Laws 1982 ¢ 34! directs cod-
Hicaton § 30 proside for severabihiry  and § 11
provides for an operative date

Thie of Act:

An Ac relanng 1o oil and gas  defining terms
prowding procedures for paymen: of surface dam-
ages in dnliing for o and gas  requinng bonc or
guarantesd letter of credit  provading for appoin'
ment and procedures of spprassens specifying
procedurey tc determine damages providing fo
appea!. hmiting consiructiorn of act. prowding
penalies  directing codification prowviding sever
abxlity, prowading ar operaiive date. and declar-
ng ar emergensy  Laws 1982 ¢ 34

Law Review Commentaries

Constitubonahny of Oklahoms Surface Dam-
ages Act 20 Tuba LJ 6C (1984,

Minera Law Sectior annua’ survey of signifi-
can: developments  Johr § Lowe 54 O BJ
355 (1983)

1982 decrmons of interes permmng t¢ rea’
property  Martha L Marsshall ¢ OkiBJ 695
(1984,

1984 Supreme Court and Count of Appeals
asapa’xunmg\ca’!mdgxmdm!pmpen)
R Clark Musse: 56 Okl BJ 753 (1985)

Ot anc gas

damage to surface nghts. 36 O
LR 386 (1983)

Surfaze damagss operators and the odl and
ga aniomes 3¢ Oki L Rev 414 (1983}

W s1e- anc saiercourses  Effect of Oklahoma
Groundwate- Law on commor law nghi to
use water 37 Ok} L Rev 157 (1984,

Surace damage m Oklahoma Procedures for
paymerzs and peralues 18 Tubsa LJ 33¢
(1982,

Texaw Reemaminers meanmg of ‘munerals’
Moser v Ururec Sates Stee! Corp 19 Tulsa LJ
445 (1984,

Notss of Decisions
1. Coastractics sad applicatioe
OU and gas leasc grants by mmphcatior. nght to
asc the surfaze  Cormack v. Wi-Mc Corp . Okl..
661 P24 525 (198,

Abseni contrary provisor m bease. lessee bas ne
habiliny tc lessor for surface use pecessary and
madanta! o extracton of punerals, but thr rule
has nc apphoanoc 1o a forced poolec Jessor 1d

Fee owper of wnkased minera) mierest whe was
forced by Corporanor Commusson e parucipate
inum:oper::)ocpxzsmmwpoolmgmmd
famedmneocp(ntrmmhshndmcd
bycrdtrd:recnnzthaxth:vd!b:drmadlhmr
was entitked wader Comst Ant 2. § 23 to st
compcnsumb&&*md\xburdm’ Id

§ 3183. Notice of intent o drill—Negotiating surface damages

Before entering upor & site for oil or gas

drilling. excep: in instances where there

are non-state resident surface owners. pon-state resident surface tenants. unknown
beirs. imperfect tties, surface owners. or surface tenants whose whereabouts cannot
be ascertained with reasonable dihgence. the operator shal! give to the surface
owper 2 writler notice of his intent w drili containing & des:gnanor of the proposed
Jocatior. and the spproximate date that the operator proposes W COMmMERce drilling.

Such notice shall be given ip writing by
operator makes ar: affidavit that he bas con

certified mail to the surface owner. If the
ducted s searcr with reasonable diligence

gnd the whereabouts of the surface owner cannol be asceriained ar such nouce
aannot be delivered then construclive nouce of the inten: to driil may be giver in the

same manner as provided for the notice of proceedings Lo appoint apprasers

Withir. five (5! davs of the date of dehvery or service of the notice of intent w drill.
#t shall be the duty of the operator and the surface owner to enter inte good faith

pegotiations to determine the surface damages.

Added by Laws 1982 c. 341, § 2. operative

Lav Review Commentaries
Or! anc pas
Legrslative damage 1o surface nghts 36 Oki
L Rev 38¢ (1983)
Surface damages. operators. and the oil and
gas attomey 3¢ Okl L Rev 414 (198%)

§ 318.4. Bond or letter of credit

July 1, 1982

Libeary Referesces

Mine and Minerak €92 12
CJ.S Mine and Minerals § 229 et seg

A. Every operator doing business in thic state shall file a corporate surety bond
or Jetter of credit from a banking institutior. with the Secretary of State in the sum
of Twenty-five Thousand Dollars ($25.000.00: conditioned upor. complance with
Sections 315.2 through 318.9 of this title for pavment of any location damages due
which the operator cannot otherwise pay. Eact. corporale strety bond and letter of
credit filed with the Secretary of State shall be accomparnieC by 8 filing fee of Ten

Dollars ($10.00)

B. The bonding company or barking institutior. shal’ file. for such fee as is

providec for by law

5 cerificate tha: said bond or letter of credr is in effect or has

beer. canceled or that a cleim has beer mads apamnst 12 1r the office of the cour

clerk in eact county in which the operator is drilhing or pi
or letter of credit must remair in full force and effec
Each cuch fiing shal’ be accomparied by

consinues driling operauiens Ir this state
a filing fee of Ter Doliars (810 001

anring to drill Sa:d bond
a:s long as the operator

C. Upor deposit of the bonc or letter of crediz the opereicr shall be permitied
erirv upor the property and shal' be permitted te commernte drilling of & weil i

sccordance with the terms and conditions of any lease or otner ex1sURE contractua!

or lawful nght

D If the damapes agreed to by the parties o7 awarde? b the court 8re greater

har the band or letter of creds posied the operal
~rz’ bond or letter of cr

Cem S predoRrL Tt ML U Teo LT

imrediatels or pist ar agdl

PO ~. .- e ot m

menis 07 U seculn

pay the

T SR .
et W Cine

Callepf=*
ir-

Added by Laws 1982, ¢ 341§ 3. operauve July 1.1982  Amended by Laws 195¢ ¢

273, § 13 operauve July 1. 1983



Approved June 24. 1953  Emergency Notes of Decrsoss

Lav Review Commestanes
Ar operalor undet § 3182 e G of thr trtie

On and gas g not post cash, negotiabic gOVETMMEN' ecun
Legpslative damage 10 surface nghts 3¢ OA! v ceruficates of depomt o other pegatabie
L Rev 38¢ (1983 nstruments in heu of thx siatutonly mandated

Surface damages Operaions. and the o' and  underakinps  Op AT Gee Nc 82-230 (Sep!
s attoney 36 Oki L Rev 414 (1981 21 1982

§ 318.5. Negotiating surface dlmlge&—-Apprtisen—-Rzpon and exceptions
thereto—Jury trial

A Pror tc entenng the site with heaw equipmen?, the operalor shall negouate
with the surface owner for the payment of any damages which ma¥ be caused by the
driling operatior. If the parues agree. and & wniten contact I signed the
operator may enter the site W& drili If agreement 1 not reached. or if the operaior
is not able to conuact all parues, the operalor shall petitior. the distnct court i the
county it which the drilling site 1s located for appointment of appraisers make
recommendations to the parties and to the court concerning the amount of damages.

if ary  Once the operalor has petioned for appointment of appraisers. he ma;
enter the site o dnli

B Ter (10: davs nctice of the petition o appoint appraisers shal! be giver tc the
opposize party. either by persona’ service o by leaving a copy thereo! at his gsua’
place of residence with some member of his family over fifteen (15} vears of age or
in the case of nonresidents, unknowr heirs or other persons whose whereahouts
carno: be asceriained. by pubhcalior: ir one issu€ of a newspaper qualihed 1o pubist
Jega) nouices in 53K county. as provided i Secuior 106 of Titie 25 of the Oklaheme
Statuwes said ten-day penod W begin with the first publication

C  The operator shall select one apprawser. the surface owner shall select one
appraicer. ang the ™o selected appraisers shall select a third appraiser for appeint:
mert by the court 1T either of the parues fais L¢ appoInt an appraiser or if the Twe
appraisers Cannol agres Or the sei=cuor of the third appraer. the remain.n
required appraisers shal be seleced by the distnci court Before entering wpor
their duties. the court shall adminisier w such appraisers arn oatl that they wil’
perform their dubes faithfully and imparually to the best of their abihity. They shali
inspect the rea! property and consider the surface damages which the owner has
sustained or wil! sustair by reason of entry upon the subject land and by reasor. of
drilling or maintenance of oil or gas productor on the subject tract of land The
appraisers shall ther file & writier, report withir: fifteen (13 days of the date of their
appointment with the clerh of the court The report shall set forth the quantty
boundaries and value of the propenty entered on or to be utilized i said oil or gas
driliing. and the amourt of surface damages done or to be done Lo the property. The
appraisers shali make a valuatior and determine the amount of compensaton W be
paid by the operater W the surface owner anc the manner in which the amoun? shall
be paid  Sail appramsers <hall ther mahe & repor of their procesdings 1o the COUr
The compensation 0 the appraisers shzll be fned and determined by the count Tne
operator and the surface OWner sha! share equaliy ir. the payment of the appraisers’
fee: and court coste

D Within ter (10: days after the repon of the apprasers 1s flied the clerk of the
cour. sha!! forward w each atiorney of record each party. ané interested part of
record. a copy of the report of the appraisers and & notice stating the time limus for
filing an excepucn OF & demznd for jun tmal as provided for in this secusr

1. This nouce shall be on 2 form prepared by the Administrative Drrector of the
Courts approved by the Okizhome Supreme Court. and supphed w al! distnet court
clerks

2 If a party has been served by publicatior.. the clerk shall forward a copy of the
report of the appraisers and the notice of ume hmits for filing either arn excepuor or
a demand for jury tna! to the lasi-known mailing address of each party. if any. and
shal' cause a copv of the notice of ume Jimits tc be published ir one issue of a
newspaper qualified o publish lega! notices as provided i Sectior. 106 of Thde 2 of
the Oklahoma Statutes.

3 After issuing the notice provided herein. the clerk shall endorse on the nouce
form filed ir the case the cate that a cop) of the report and the netice form was
forwarded 1o each atormey of record. each party. and each nierested party of
record. or the date the nouce was published

E  The time for filing an exceptior. to the repert or 2 demand for jury tria’ shabl
be calculated as commencing from the date the report of the apprasers is filed witk
the court. Upor. failure of the clerk o give notice within the ume prescribed. the
court. upor applicauvor by any interested party. may extend the tme for filing ar
excepuion w the report or filing a dersand for tria! by jury for a reascnable period of
time no: less thar twenty (20; days from the date the spplication is heard by the
court. Appraisers fees and court costs may be the subject of ar. excepuon. ma} be
included in ar, actor, by the petuoner. and may be set and allowed by the court

F. Tne repor. of the appriisers mzk he reviewed by the court upon $Titler
excepuons filed with the court by either party within thirty (30, devs after the filing
of the report  After the heanng the cour: shal} enter the appropriate order either by
corfirmation. rexector. modificaticn. or order of z new apprausa for gool cause
shcwr  Provided that im the evenl & new appra:sal s ordered the uperalor shal.
have corunuing nght of entry subject W the conuruance of the pond requurec

nereir.  Liner pamy may, within 34 {oie davs after the Diling o suct repemt Ioe

with the cwr:h a wniter demancd for & tne’ by jurn an which czs+ the amour” of
damages chzl be assessed by a Jurs  The tmia’ shall be conduried and judyrmen”
entereC i the same manner as raiiroad condemnatior. actions tried i the cosrt 1f
the per)y demanding the jury s doe~ not recover & verdict more faterabl 1
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Ls» Review Commentaries Surfa.c damapes operat~es and the ol an!

Constitutionaly of Okiab~rs Sfax Dar g2 3tomney W QAL Rev 404 (193
Act : sa S 1G4

e 20 Tuba L) 60 Su-face damage ir Ohlahoma  Pravelore for

O anc gar pavments and penatiies 1 Tubwe L3 3N
Legicianve damagr 1o surface nghts % O (1es3,
L Rev 38 (1983 o

§ 318.6. Appea! of decision on exceptions to report of appraiser or verdict upon
jury trial—Execulion of instruments of converance

Any aggrieved partv mal appea from the decision of the court or exceplione to
the report of the apprawsers or the verdict rendered upor juri triz!  Suct appeal
shall not serve o deiay the prosecutior of the werk or the premises ir questior 1f
the award of the appraisers or jum hac beer deposited with the clerh for the use and
bernefit of the surface owner Ir case of review or appeal a cerufied cop: of the
fina! order or judgmen: shzl e ransmiited by the clerh to the appropriate county
cierk w be fijed and recordec

When an estate 1¢ being or ed. or wher a mincr or incompetent persor has a
jega! guardiar. or consemvater, the administrator or execulor of the esiate. or
guzrdian of the minor or of the incompetent person or the consenator. shall hav
the authority w execute al! istrumenis of corvevance provided for ir this act on
beha!l of the estate or minor or Incompetent persor with ne other proceedings thar
approval by the judge of the court of jurizdictior being endorsed on the instrument
of convevance

"

Added by Laws 1922 ¢ 341 & & operaine July 1, 1982

§ 318.7. Effect of act on existing contractual rights and contracts to establish
correlative nght«—Indian lands

Nothing hereir contajned shall be corstrued w impair existing contraciual nghts
por shall it prohibit parues from contracung to establish correlative nmgnwe or the
subiect martter contamned in this act

This act shall not be appiican< w nor affect i any way property held by ar Indian
whose inlerest Is resincled afainst vVO[UTIary OF INVOunhlar: alienauior. under the
laws of the United States or property heid by ar Indiar Trive or by the Unitec Swates
for any Indiar Tribe
Added by Laws 1982 ¢ 341 § 6, operative Julv 1. 1982

Law Review Commestaries
Constitunonahny of Oklahomz Surface Dam-
ager Act 2C Tulsa L.J 6C (1984

§ 318.8. Effect of act on jurisdiction. suthority and power of Corporation
Commission

Nothing in this act shall be consurued as repealing or hmiung the junsdicuorn.
authormity and power of the Oklahoma Corporagon Commissiorn
Addec by Laws 1982 ¢ 341 § 7. operauve Julv 1. 198%

§ 318.9. Violation of aci—Damages

Upor. presentatdor. of clear cogent and corvincing evidence tha! the operator
wilifuily and knowingly enterec uper the prem:ses for the purpose of commencing
the drilling of a we! before ghving nouce of suct entry or without the agrevines: v
the surface owner. the cour. mas. In & separale acton. award webie damages The
issue of noncomphance shall bx a fact questor., determinable without jury. and a de
novo issue i the event of appez!

Any operator whe wiltfully and knowingly fails to keep posted ghe requirec bond
or whe fails to notifv the surface owner. prior to enterning. or fails 1o come w an
agreemen: anc¢ does not ask the count for appraisers. shall pay. at the direcuor. of
the court. treb:e damages to the surface owner.

Damages collected pursuant to this act shail not preclude the surface owner from
collecting any additonal damezges caused by the operator al a subsequent date

Added by Laws 1982 c 341. § & operauive Julv 1. 1982

Surface damapes operators and the ot and

Las Review Commentanes n
gas auorney 3¢ ORI L Ren 414 (1983

On! and gac
Legisiative damage tc surface nghts 3¢ Ok
L Rev 38¢ (1983




EXHIBIT *B*

52 § 521

§ S24. Natum] Fer—Preferred use

The use of nasyra g2 or the premises in
pipelines locatec or lands 1, a prover gac

rrigation or suck premises s g
which suct gac may be devgiles

Added by Laws 1977 3§

Sections Y ang t of Law, jg57
for codifiatior ans SEVETabuliry
Tithe of Act:

Ar Ac: relating 10 o)
preferred wsage for eernar
nghts 1c cerar PETORS enpager o agculiuca!
XUt where ngryqy’ B 5 produzd o garh
oed  stung manumun Prces for cerar matuna’
s provding for Poymer of equipment anc
msallanor ecogis confenag cerar powers and

© 38 provige

and pas creating a
naturs’ gas granung

§ 525 Agricultural gse of matura!

of deliven

Subject to Pror contrarsya’ rights. ever
Operaling any gas we' from which natyra!
E Jocated ghal! make available. upor.

Premuses or which suck wel!
persor. engaged ir agricyhurg!
production of guck wel for

and proper for the

rrigation
the growth of

agricuhural products or to
whose request the B2 B furnished ghgl!
therefor the Price Bo: to exceed that at
cost of mstallavior, mcluding the gas

reques: the gus ik furpished  Pros, .
well may cease deliveries of gas upor. fi
requesting deliven faile o make pa

preferred use pPriorar order w3l

ru——Price—lmulhtion

the operatior, of pumps
suck amount of water. produced from wells
: of suck portior,
pasture or o
receive the gas
whick the gac i
meter, shall be borne by
however, that

nte for delivered gas

OIL AND GAS

whick it 1s produced or i Pathering
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clearly, 18 C.F.R. §271.305 is not written to allow such
ﬂexibility and creativity. This regulation was written to be
applied when there is a present need to drain a portion of the
reservoir which is being inefficiently drained, not to address a
projected need some three years in the future. Either a reser-
voir is being presently inefficiently and ineffectively drained,
or it is not. The same reason why the Commission staff's sugges-
tion is improper is applicable to the suggéstion by Mobil. The
Commission simply does not have the authority to presently grant
an application for infill drilling when the alleged necessity is
a future one.

III. The Commission Does Not Have the Authority to Condition Its
Order As Regquested by the Southwest Irrigation Association.

The parties to this proceeding were directed to brief
whether the Commission could fashion its order so as to accommo-
date the following requests of the Southwest Kansas Irrigation
Association (SWKIA):

1. Keep gas from either well at the old gas price for
agricultural use of wellhead and farmstead gas;

2. Allow irrigation gas to cross section lines;

3. Allow a 1/64 overriding royalty to go to the sur-
face owner for ongoing crop damages;

4. Allow the surface owner to have some input regard-
ing the location of the new well;

5. Make agricultural gas available to the surface

owner regardless of his status as mineral owner or
not; and
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6. Give agricultural use a priority over pipelines
regarding .the infill wells.

CIG respectfully submits that the Commission is not author-
ized to mold its order by granting any of the above requests.
Rather, the Commission is authorized only to prevent waste and
protect correlative rights through the order it renders herein.

A recent decision by the Kansas Supreme Court describes the
scope of authority afforded an administrative agency:

Administrative agencies are creatures of statute and
their power is dependent upon authorizing statutes,
therefore any exercise of authority claimed by the
agency must come from within the statutes. There is no

general or common law power that can be exercised by an
administrative agency.

Rules or regulations of an administrative agency, to be
valid, must be within the Statutory authority conferred
upon the agency. Those rules or regulations that go
beyond the authority authorized, which violate the
statute, or are inconsistent with the statutory power
of the agency have been found void. Administrative
rules and regulations to be valid must be appropriate,
reasonable and not inconsistent with the law.

Pork Motel, Corp. v. Kansas Department of Health & Environment,

234 Kan. 374, 673 P.2d 1126, 1132 (1983); see also Olathe

Community Hospital v. Kansas Corporation Commission, 232 Kan.

161, 652 P.2d 726 (1982); Woods v. Midwest Conveyor Co., 231 Kan.

763, 648 P.2d 234 (1982); Kelly v, Kansas City, Kansas Community

College, 231 Kan. 751, 648P.2d 225 (1982). Therefore we must
look to the statutes which grant the Commission authority to

ascertain whether SWKIA's requests fall within its scope.
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The bulk of the Commission's authority to regulate the prod-
uction of natural gas is'found in K.S.A. §§55-701 to =713 (1983 &
Cum. Supp. 1984). Therein, the Commission is empowered to regu-
late production, K.S.A. §55-703, govern well spacing, K.S.A.
§55-7032, promulgate rules to prevent waste, K.S.A. §55-704,
preside over hearings, K.S.A. §55-706, impose penalties for
violating its orders, K.S.A. §55-708, maintain actions in a court
of competent jurisdiction to enforce its rules, K.S.A. §55-709,
and to assess costs of hearings to the parties, K.S.A. §55-711.
Nowhere in these sections is the Commission given the power to
regulate the transactions between buyers, sellers and agricul-
tural users insofar as they concern price, location of lease use,
overriding royalties, well location, availability of agricultural
gas to surface owners, or priority of agricultural use over pipe-
line sales. Therefore, if the Commission should attempt to so
regulate these relationships, that action will be void. Woods,
supra, at 648 P.2d 242.

A brief discussion of Woods may be illustrative of the
narrowness of this rule. Woods had filed a complaint with the
Kansas Commission on Civil Rights, alleging racial discriminat;on
by his employer. The hearing examiner found in favor of Woods
and ordered the employer to pay him an amount for back wages,
which was found by the Kansas Supreme Court to be proper. How-
ever, the examiner also awarded an amount representing pain,

suffering and humiliation. This portion of the award was

_16-

N ANY L

~y



stricken on the basis that it exceeded the statutory authority
given the agency. Tﬁe agency's rule allowing compensation and
punitive damages was stricken. Id.

The requests made by SWKIA herein are not even remotely
related to the authority given under the sections set forth here-
inabove. Therefore, their requests cannot be given

consideration.

CONCLUSION

The applicant and the proponents deserve a certain amount
credit for the ingenuity of their plan in this case. Actually,
their plan is the same process that goes on in the oil and gas
industry any time when an exploration effort is pursued. 1In the
traditional exploration progfam by a producing company, it has
secured a lease and possesses a geologic idea and thus seeks to
finance the program by the selling of various working interestsb
in the lease to investors so as to spread the financial risk of
drilling a dry hole. 1In this case, the applicant Cities, Amoco
and Mobil have all admitted that the infill program is not a 100
percent, surefire cinch of securing new reserves -- they admit
there is an element of risk, although there is virtually no risk
of a dry hole because the infill well will certainly encounter
the "connected reserves." The difference between the traditional
exploration program and the "infill exploration" program is that

in the latter case the risk is not spread by selling working
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jears- it is doubtful that it would have th: same positive impact on the gas

W s o g on the purchasers in the Hugoton Field.
urP

’ The fact that the average price of gas from the Hugoton Field, even after

qll will still be less than the weighted average cost of gas of the pipelines, and
i ’

g
deuverability to meet system-wide demand within the next three to four years, the

ven the fact that the pipelines agree that they will need additional reserves and

consumer will be better off if those additional reserves came from the Hugoton Field
rather than from those gas fields which produce gaé priced higher than the weighted
average cost of gas for pipelines.

Given these two factors, there is considerable question as to the validity of
the opponents contention that infill drilling will result in increased rates to consumers.

The one question that none of the opponents of infill drilling could answer
was why, with Hugoton gas presently priced at 51¢ per Mcf, they have permitted
the wells to which they are connected to become underproduced. They complain
about the cost of gas increasing as a result of infill drilling, yet refuse to purchase
the cheapest gas available to their system. Only witness Dunn on behalf of the Royalty
Owners had an answer to this dilemma. Mr. Dunn testified that the purchasers fun
just enough low cost gas to keep their weighted average cost below competing fuel
costs. Since the price of Kansas Hugoton gas is so low, very little has to be run to
bring the purchasers' costs down. Mr. Dunn testified that infill drilling would result
in greater production from the field because the purchasers would have to run larger
volumes to keep their weighted average cost of gas down. (Dunn, Vol XXXXvI,
Tr. 11075).

. Even if the Commission were to consider evidence of economic impact of

infill drilling, which it should not do, the record clearly shows that the economic
benefits for Kansas are tremendous, and far outweigh any increase in gas prices that

might occur.

V. THE COMMISSION'S AUTHORITY TO IMPLEMENT PROPOSALS
SUBMITTED BY SOUTHWEST KANSAS IRRIGATION ASSOCIATION

The Commission has requested all parties to address whether the Commission
has jurisdiction to implement the following proposals submitted by the Southwest
Kansas Irrigation Association (SWKIA):

1. Old gas price for agricultural use of wellhead and farmstead gas,
regardless of which well the gas comes from;

2. Permission to use gas on adjoining land for irrigation, i.e., allow irrigation
" gas to cross section line;

3. Allow a 1/64 overriding royalty to go to the surface owner for ongoing
crop damages;
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4. Surface owner have some input as to the location of the new well;

5. Agricultural gas be available to the surface owner regardless of whether
thev are a mineral owner or not;

6. Regarding the infill wells, agricultural use should have priority over
pipelines.

In the regulation of the production of natural gas the Commission's authority
is limited to three areas: prevention of waste, protection of correlative rights, and

determination of market demand. Bennett v. Corporation Commission, 157 Kan.

589, 596, 142 P.2d 810 (1943) (Commission possesses no powers not given it by statute);

Colorado Interstate Gas Co. v. State Corporation Commission, 192 Kan. 1, 24, 386

P.2d 266 (1963), cert. denied 379 U.S. 131 (1964), (statute gives Commission three
areas of responsibility: prevention of waste, production of correlative rights and
determination of market demand).

In order for the Commission to have authority to decide an issue or implement
a proposal, that issue or proposal must be directly related to one of the above areas.
If such issue or proposal is not directly related to the prevention of waste, protection
of correlative rights or determination of market demand, then the Commission hgs

no jurisdiction over the matter. Kansas-Nebraska Natural Gas Co. v. State Corporation

Commission, 169 Kan. 722, 732, 222 P.2d 704 (1950); Cities Service Gas Co. v. State

Corporation Commission, 180 Kan. 454, 461, 466, 304 P.2d 528 (1956); Columbian

Fuel Corp. v. Panhandle Eastern Pipe Line Co., 176 Kan. 433, 443, 271 P.2d 773 (1954)

- (Commission has authority to set Hugoton Field minimum wellhead price based upon

power to prevent waste); Northern Natural Gas Co. V. Republic Natural Gas Co.,

172 Kan. 450, 471, 241 P.2d 708 (1952); Northwest Central Pipeline Corp. V. Kansas

Corporation Commission, 237 Kan. 248, 258, (1985) (Commission has authority to

set Hugoton Field allowables based upon power to protect correlative rights); Hartman

v. State Corporation Commission, 215 Kan. 758, 770, 529 P.2d 134 (1874) (Commission

has authority to require producers to submit exploratory information based upon power

to prevent waste); Mobil Oil Corp. v. Kansas Corporation Commission, 227 Kan. 594,

608, 608 P.2d 1325 (1980) (Commission has no authority to regulate bargaining rights
of parties or act upon equitable considerations).

The Commission's authority is further limited by the Natural Gas Act, 15 U.5.C.
§717, et seq., which provides for exclusive federal regulation over the transportation
and sale of natural gas in interstate markets. Under the Natural Gas Act, the Kansas
Commission's authority over the transportation and sale of natural gas is limited

to the local distribution of natural gas, the facilities used for such distribution and
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the production or gathering of natural gas. The latter, has been further limited by

the U. S. Supreme Court decision in Northern Natural Gas Co. v. State Corporation

Commission, 312 U.S. 84 (1963) that ratable take orders implemented by the
Commission to protect correlative rights were invalid because they were concerned
with the purchase of natural gas, rather than production and gathering, and thus,
interferred with the exclusive federal jurisdiction. .

It is in this light that the Commission must decide whether it has jurisdiction
to implement the proposals submitted by SWKIA.

Mesa and Tenneco contend that, with the exception of the location of the
new well, the Commission lacks jurisdiction to implement the proposals submitted
by SWKIA.

The proposals that deal with making gas available to adjoining landowners
for irrigation or making gas available to the surface owner regardless of whether
they are a mineral owner or not, or providing the surface owner with a 1/64th overriding
royalty interest for crop damage, have absolutely no relation to the prevention of
waste, protection of correlative rights or determination of market demand. As stated
above, the Commission's jurisdiction is limited to matters that relate to those three
areas and if the issue is not directly related to the prevention of waste, protection
of correlative rights or determination of market demand, the Commission has no
jurisdiction over the matter. While it may be appropriate to consider the equitable
nature of such requests, which Mesa and Tenneco intend to do, it is quite clear under

Mobil 0il Corp., supra, that the Commission has no authority to regulate the bargaining

rights of parties or act upon equitable considerations.

As to SWKIA's proposals that the old gas price be charged for agricultural
use regardless of which well the gas comes from and that such use be given priority,
Mesa and Tenneco contend that such proposals have no relation to the prevention
of waste, protection of correlative rights or determination of market demand. Further,
adoption of these proposals would likely infringe upon the exclusive jurisdiction of
FERC, in that, such are outside the realm of the physical production and gathering
of natural gas in the interest of c_onservation and are more fully involved in the
purchase of natural gas that has been dedicated to interstate markets.

As to the proposal that the surface owner has some input as to the location
of the new well, Mesa and Tenneco agree that the Commission has authority over
the issue of the location of the new well but only as it pertains to the prevention

of waste and protection of correlative rights.
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Mesa and Tenneco further contend that the majority of the proposals submitted

by SWKIA would modify or extend the terms of the contract between the producer
and the landowner, and therefore such terms can be changed only through negotiations
between those parties. Such changes cannot legally be made by the Commission under
its general police power.

There have been a few cases decided by the Supreme Court of Kansas that
have dealt with the Commission's ability to abrogate contracts or a portion thereof
and a review of those holdings at this juncture would prove fruitful.

In Railroad & Light Co. v. Court of Industrial Relations, 113 Kan. 218 (1923),

three traction companies were supplied electric service under contracts with a public
utilitv. The public utility applied to the Commission for an increase in rates which
initially did not include the contracts with the traction companies. The Commission
ordered the utility to present information supporting any changes it desired in its
contractual rates. After several hearings the Commission abrogated the contract
rates under which the traction companies were supplied with power and substantially
increased them.

On appeal, the District Court and the Supreme Court in affirming the District
Court's refusal to abrogate the contract rates, emphasized that "contracts cannot
be waived aside by mere lip service invocation of the police power, 'by simply invoking
the convenient apologetics of the police power' to use the language of Mr. Justice

Holmes in Kansas Southern Railway V. Kaw Valley District, 233 U.S. 75, 797 58 L.Ed.

857." The Supreme Court further stated that "before a contract can be interferred
wi'th through the police power, it must appear that the contract does in some measure

affect adversely the welfare of the public." Railroad & Light Company, supra at

229.
In explaining what would be considered an unreasonable contract that could
be abrogated by the Commission, the Court stated that:

If, for instance, continued performance of the contracts in question
should bear so heavily on the power company that its general revenues
would be depleted to the extent that recoupment would have to be made
at the expense of the other customers, Or would otherwise be reflected
adversely in its rates or service to that portion of the public served
by the power company, the contracts could and should be abrogated
under the police power; but if continued performance of the contracts
would only affect the net profits or dividends on that portion of the
power company's property devoted to performance of the contracts,
then the public interest would not be affected, and there would be no
occasion or excuse for the intrusion of the state's police power. Citations
omitted. Railroad & Light Co., supra at 229.

In Central Kansas Power Company V. State Corporation Commission, 181 Kan.

817 (1957) the Supreme Court of Kansas in its syllabus states: '
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The necessity for an express finding of the unreasonableness of existing
contract rates as a prerequisite to their abrogation is in recognition
of the state's police power to regulate public utilities, the exercise
of which is conditioned on the public interest. Absent this public interest,
abrogation of contract rates may not be effected merely to relieve
one or the other parties from unprofitable or injudicious undertakings.
Central Kansas, supra, syL 3 at page 817.

In support of the above legal proposition the Supreme Court of Kansas found
the Commission Orders unlawful because the Commission abrogated contract rates

without making an express finding concerning the reasonableness of the existing

contract rates.
The Supreme Court reasoned as follows:

In order for the contract rates to be abrogated upon the initiative of
the Commission or upon complaint of the customer, the Commission
is required by G.S. 1949, 66-110 to conduct an investigation and make
an express finding of the unreasonableness of the existing rates. The
statute (G.S. 1949, 66-117) cannot be read as requiring less when the
public utility vendor wishes to change the contract rates. A finding
that a contract rate is unreasonable must precede the abrogation of
the contract. Central Kansas Power Company, supra at 827.

The Court went on to state that the requirement of an express finding of
unreasonableness of the existing contract rates has strong support in policy, as effecting
a workable compromise between contract stability on the one hand, and the public
interest in changing contracts when their rates become unreasonable on the other.
The Court, in making the above finding, adopted the following language from United

Gas Co. v. Mobile Gas Corp., 350 U.S. 332, 100 L.Ed. 373, 765 S.Ct. 373:

...By preserving the integrity of contracts, (this construction of the
Natural Gas Act), permits the stability of supply arrangements which
all agree is essential to the health of the natural gas industry. Conversion
by consumers particularly industrial users, to the use of natural gas
may frequently require substantial investments which the consumer
would be unwilling to make without long-term commitments from the
distributor, and the distributor can hardly make such commitments
if its supply contracts are subject to unilateral change by the natural
gas company whenever its interest so dictate... On the other hand,
denying to natural gas companies the power unilaterally to change their
contracts in no way impairs the regulatory powers of the Commission,
for the contracts remain fully subject to the paramount power of the
Commission to modify them when necessary in the public interest.

In Kansas Power § Light Company v. Mobil Oil Company, 198 Kan. 556 (1967),

the Supreme Court of Kansas, citing Central Kansas Power Company, supra, held

that a rate for gathering and transporting excess gas, having been fixed by contract
by the parties, was not subject to change except upon a finding made by the Commission
that the same was unreasonable. The Court reiterated that "contracts freely and
fairly made are favorites of the law" and should not be abrogated unless there is an
express finding that the contracts are "damaging to the public."

In a very recent case, the Supreme Court of Kansas had the opportunity to
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expound on the Commission's jurisdiction over private contractual terms that do not
deal with utility rates, the same type of contractual terms involved in the present

case. Kansas Electric Power Cooperative, Inc. v. State Corporation Commission,

235 Kan. 661 (1984).

KEPCO was formed in 1975 and one condition of membership therein was that
its cooperatives had to participate in Wolf Creek. Kaw Valley and Nemaha-Marshall,
were two cooperatives that either failed to join KEPCO or withdrew from it because
of the above condition.

KEPCO, on April 19, 1979, entered into a contract with the United States
for the purchase of 90 Mw of Hydro Power and decided to condition access to that
power on Wolf Creek participation, thus excluding Kaw Valley and Nemaha-Marshall.
The two latter cooperatives argued that they had made a substantial contribution
to help finance the acquisition of the hydro power, and thus were entitled to an
allocable share of that power notwithstanding their determination not to participate
in Wolf Creek.

The Commission, in granting KEPCO a certificate of convenience and necessity,
decided that all Kansas distribution cooperatives who were members of Kansas Electric
Cooperatives, Inc. (KEC) at that point and paid assessments to KEC without regard
to Wolf Creek participation would be entitled to the hydro capacity and that KEPCO's
certificate should be conditioned upon KEPCO allowing Kaw Valley and
Nemaha-Marshall access to the hydro power. KEPCO appealed the Commission's
decision and the district court concluded that:

The question of the distribution of SPA hydro peaking power involved

matters which should have been excluded from consideration by the

KCC in granting a certificate of convenience, because the entire SPA

hvdro peaking power matter is purely a contractual dispute between

private corporations affected by the public interest and, thus, were

outside the jurisdiction of the KCC...(emphasis added) KEPCO, supra
at 666,

The District Court reasoned that when the KCC ordered a reallocation of
SPA power in exchange for the grant of a certificate of convenience and necessity
it in effect demanded the right to decide a contract dispute between KEPCO and
two or more non-member rural electric cooperatives. The District Court further
concluded that in so doing the KCC exceeded its authority and therefore the condition
which required. a wider distribution of SPA hydro peaking power was unlawful.

The Supreme Court of Kansas adopted both the reasoning and conclusions of
the District Court. KEPCO, supra at 6686.

In the present case, the Southwest Kansas Irrigation Association have contended
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that the Commission's approval of the proponents' applications for infill drilling in
the Hugoton Field should be subject to the condition that the producers agree to
implement the above-mentioned proposals submitted by the SWKIA. In order for
the majority of those proposals to be implemented, changes in the contracts between
the landowners and producers would have to be made. Both Mesa and Tenneco, as
well as other producers, stated on the record a willingness to continue furnishing
gas from the existing well on the unit for irrigation use as long as legally permissible.
Other requests made by SWKIA will be given consideration by Mesa and Tenneco
through negotiations between the parties even though the Commission has no authority
to either directly abrogate or modify the contract terms between the landowner and
producer or indirectly abrogate or modify those terms by conditioning approval of
infill drilling upon the producers' agreement to implement the proposals of the SWKIA.

Despite a thorough search of Kansas case law, Mesa and Tenneco could find
no case where the Commission ever abrogated or modified non-pricing terms of a
contract between a landowner and producer. Indeed, all of the cases cited above,
with the exception of the KEPCO case, have dealt only with abrogation or modification
of contractual rates. In the KEPCO case, the Supreme Court's decision suggests
that with respect to the Commission's authority to abrogate or modify contractual
terms other than rates or price, between parties affected with the public interest,
which terms dictate the allocation of an owner's resource, the Commission has no
- authority to modify such contractual terms. Such terms which explicate the
relationship between the parties have not been disturbed by the Commission in the
past, and there appears to be no authority or precedent for the Commission to do
SO NOw.

Even if the Commission had such authority, then pursuant to the
above-mentioned case law, the Commission must give proper notice to all parties
involved, conduct an investigation and make an express finding that the existing
contracts between each landowner and producer are unreasonable. As indicated by

the Central Kansas Power Company, and Kansas Power § Light, decisions, the

Commission, cannot simply abrogate or modify existing terms of contracts by finding
that certain new terms are reasonable. It must examine those existing terms and
find that they are unreasonable. As stated by the Supreme Court of Kansas in Central

Kansas Power Company:

There is a significant difference between a finding of the
unreasonableness of existing contract rates and a finding of the
reasonableness of the public utility's proposed rates. In order for the

~-18-~



contract rates to be abrogated...the Commission is required to conduct
an investigation and make an express finding of the unreasonableness
of the existing rates. Central Kansas Power Company, suprd at 827.

No such examination has been made in the present case, and thus, any change in the
terms of existing contracts by implementation of the SWKIA proposals would be
unlawful.

Further, even if the Commission made such inves-tigation. Mesa and Tenneco
contend that based upon the above mentioned case law, that existing contract terms
are reasonable and that such terms in no way damage O adversely affect the public
to the extent that the Commission could lawfully abrogate or modify the terms of
those contracts.

Finally, Mesa and Tenneco contend that SWKIA's contention that the Commission
should only improve the proponents' application for infill drilling in the Hugoton Field
if such approval is subject to the condition that the producers agree to implement
the above-mentioned proposals submitted by the SWKIA, would be the same as the
Commission's decision to grant KEPCO a certificate subject to KEPCO allowing Kaw
Valley and Nemaha-Marshall access 1o the hydro power. As mentioned above, the
Supreme Court of Kansas found that such a condition interferred with a traditional
contractual matter and made the Commission's decision in the KEPCO case unlawful.

As in the KEPCO case, the irrigators' proposals for such things as payment
of crop damage or useé of gas for irrigation are matters that have always been purely
contractual in nature and thus, outside the jurisdiction of the Commission.

Wwith the exception of the location of the new well, the Commission lacks
jurisdiction to implement the proposals submitted by SWKIA. Such proposals have
absolutely no relation to the prevention of waste, protection of correlative rights
or determination of market demand, and as stated above, the Commission's jurisdiction
is limited to matters that relate to those three areas.

In addition, the proposals submitted by the SWKIA modify or extend the terms
of the contract between the producer and the landowner and therefore, such terms
can be changed only through negotiations between those parites. Such changes cannot
legally be made by the Commission pursuant to its general police power. Mesa and
Tenneco, as well as the other purchasers participating in this proceeding have indicated
a willingness to continue to sell gas for irrigation purposes from the existing well
as long as it is legally permissible. We urge the Commission not to risk the validity

of its order by illegally conditioning the approval of the application.
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re has been some discussion during the hearings suggesting

The

. commission direct the operators to drill the infill well in a
5lcific quarter section, For the most part, the producers did
jot have a problem with this proposal. However, it is foreseeable
that exceptions would have to be granted, after notice and hear-
ings. Even though it may lead to a more orderly development of
the field, such an order, could result in an administrative burden
on the Commission. Furthermore, given the 1,250 foot tolerance
provision, it seems the best course of action would be to allow
the operators to drill the additional well in the section they
believe would maximize their recovery.

In conclusion, staff recommends the location of the infill

well be pursuant to the proposal set forth by Cities Service in

its application.

7. WITH THE EXCEPTION OF WELL LOCATION, THE COMMISSION DOES NOT

HAVE THE AUTHORITY TO IMPLEMENT THE PROPOSALS SUBMITTED BY

THE SOUTHWEST KANSAS IRRIGATION ASSOCIATION.

The Commission has requested all parties to brief the issue
of whether the Commission has the authority to implement the
following proposals submitted by the Southwest Kansas Irrigation
Association (SWKIA):

1. 01d gas price for agricultural use of wellhead and
farmstead gas, regardless of which well the gas
comes from;

2. Permission to use gas on adjoining 1land for
irrigation, i.e., allow irrigation gas to cross
section line;

3. Allow a 1/64 overriding royalty to go to the
surface owner for ongoing crop damages;

4, Ssurface owner have some input as to the location
of the new well;

5. Agricultural gas be available to the surface owner
regardless of whether they are a mineral owner or
not:

6. With respect to the infill wells, agricultural use
should have priority over pipelines.

The Commission is a creature of statute and its jurisdiction

and powers are limited to those granted by statute. Bennett v.

State Corporation Commission, 157 Kan. 589, 596, 142 P.2d 810
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”943). In the regulation of the production of natural gas the
authority of the Commission is restricted to the areas of prevent-
ing waste, protecting correlative rights and establishing market

demand. Colorado Interstate Gas Co. v. State Corporation

Commission, 192 Kan. 1, 24, 386 P.2d 266 (1963). Before the

Commission has the authority to make a determination on an issue
or execute a proposal, such issue or proposal must be directly

related to prevention of waste, protection of correlative rights

or market demand. Kansas-Nebraska Natural Gas Co., v. State

Corporation Commission, 169 Kan. 722, 732, 222 P.2d 704 (1950);

Hartman v. State Corporation Commission, 215 Kan. 758, 770, 529

P.2d 134 (1974). Additionally, the Kansas Supreme Court has found

in Mobil 0il Corp. v. Kansas Corporation Commission, 227 Kan. 594,

608, 608 P.2d 1325 (1980), that nowhere in the statutes, regula-
tions or case law are "bargaining rights" a matter the Commission
is intended to regulate, supervise or protect. The Commission's
authority is further restricted by the Natural Gas Act, 15 U.S.C.
§717, et seq., which provides for exclusive federal regulation
over the transportation and sale of natural gas in interstate
markets.

Within these confines, the Commission must determine whether
it has the authority to invoke the proposals submitted by SWKIA.

Concerning the proposal that the old gas price be charged for
farmstead gas regardless of the well it comes from, it is firmly
established that the price of gas is within the purview of FERC's
jurisdiction., Adoption of this proposal would infringe upon the
exclusive jurisdiction of FERC.

The proposal pertaining to the irrigators being granted per-
mission to use gas on adjoining land for irrigation purposes
appears to be a "bargaining right," which the Commission is power-
less to regulate. The increased demand for an economical supply
of gas for farming and related purposes has led many lessors to
seek an agreement from lessees to supply gas from production
obtained from the 1leased premises. It has become common for

leases to contain "irrigation gas clauses" through which the
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owner is entitled to receive under the stated conditions

ufface

4 at the agreed price, gas from the wells on the premises to
an

perate the irrigation systems, However, these contracts have

generally been restricted to those premises where the gas well 1is
jocated. SWKIA is proposing that it be granted permission to use
the gas off the premises. If the Commission were to encroach into
what has traditionally been a contractual matter, the Commission
would first have to find the means to Qalidly exercise its police
power to abrogate the existing contracts.

The SWKIA is seeking a 1/64 overriding royalty to compensate
the surface owner for ongoing crop damage. Historically, absent
any language in the lease to the contrary, the lessee of mineral
rights was said to have an implied right to reasonable use of the
surface in order to explore and develop oil and gas. See
Generally 38 Am. Jur. 2d Gas and 0il §115. This right has most
often been characterized as an easement. Compensation for damage
to land, crops 6r other facets of the surface was restricted to
the limits contemplated in the damage clause of the lease. If the
lease was without a damage clause the surface owner was
practically helpless, as the law tended to give great leeway to
the lessee's "reasonable"™ use of the surface. Wwms. and Meyers,
§218 0il and Gas Law (1985). In sum, surface owners or usérs have
had little leverage under the law to complain about mineral opera-
tions which though reasonable, interfered with their existing use
of surface or created situations which would otherwise be termed
nuisances if not for the traditional dominance of the mineral
estate.

As a result of the 1970's boom in oil and gas exploration,
the awareness of this problem heightened. At least three states,
Montana, North Dakota and Oklahoma have enacted legislation pro-
viding greater procedural and .substantive rights to surface owners
impacted by oil and gas operations. These acts represent a major
departure frbm traditional law in that they provide for compensa-

tion to the surface owner without regard to the reasonableness of
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che use. The constitutionality of such legislation has been
questioned, but to date, the statutes have been upheld.

It must be remembered that an overriding royalty comes out of
the producers pocket, It is generally paid to persons whom
actively contribute to the production of oil or gas. It is a
contractual matter and beyond the scope of the Commission's juris-
diction to require an overriding royalty interest to surface
owners for ongoing crop damage. This matter would be better left
for the legislature to address, much 1like the legislatures of
other states have done.

The SWKIA request that the irrigators have some input as to
the location of the second well. While the Commission should
encourage voluntary consultation as to the location of the second
well, it cannot mandate anything outside of the scope of its
statutes and rules and regulations. It is staff's position that
the Commission's authority concerning well location is restricted
to its relationship to the prevention of waste and protectioﬁ of
correlative rights.

The proposals that gas be available for agricultural purposes
to the surface owner regardless Sf whether they are a mineral
owner or not and that they be given a priority over pipelines
constitute "preferred use" requests.

The Commission has 1long recognized the importance of the
availability of gas for irrigation purposes. In 1956, the Commis-
sion issued an administrative bulletin setting forth parameters
for contracts related to irrigation gas. Such guidelines were as
follows:

Subject to the following prescribed conditions and
limitations governing use of natural gas for irrigation
purposes, gas may be made available to any farmer
desiring it for that use who will take delivery at the
wellhead, make his own connection to the wellhead and
transport his own gas to his irrigation pumps:

(1) Contracts entered into between the farmer-
user and the producing company must be ratified by the
contract purchaser of gas produced from the well.

(2) Each such contract shall be submitted to the
Director of Conservation for approval and a copy as

approved filed in his office before any gas is
delivered thereunder.
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(3) All gas sO furnished shall be metered and
records of same shall be kept in a manner

roper . .
ed by the Director of Conservation.

(4) The amount of gas taken from a well and
furnished to a farmer-user for irrigation purposes
shall be charged against the monthly current allowable
for such well.

(5) It is understood that producing companies
will charge a nominal price for gas furnished for
irrigation purposes, and the price shall be uniform to
all such users.

The cooperation of all parties interested in this
matter is invited.

presumably these guidelines are still the official policy of the
Commission.

The granting of a preferred use status or a system of prior-
ity can only be done through preferred use legislation. For
example, the Oklahoma legislature has enacted preferred use legis-
jation to insure that there is a dependable source of energy for
use in the operation of irrigation pumps. The statutes declare
the preferred use of gas produced from the premises would be to
provide a source of power to pump water for irrigation of such
premises. 52 Okla. Stat. §§ 524-529. There has been numerous
constitutional objectioﬁs to the preferred use doctrine, but to
date, such legislation has been justified by the state's interest
in the health and welfare of its citizens. 34 Okla. Law Rev. 172
(1981).

In conclusion, with reference to the preferred use status the
irrigators seek, the Commission is limited to do anything beyond
setting forth the policy of encouragement and cooperation.

Regarding all the proposals of the SWKIA, with the exception
of the limited authority it has concerning well locations, the
Commission is without jurisdiction to execute the proposals. The
Commission can encourage the producers to address the irrigators
concerns when negotiating contracts. These matters should be left
in the hands of the contraéting parties until the legislature

enacts statutes addressing the proposals raised by the SWKIA.

vI. CONCLUSION

Commission staff recommends the Commission find that the

latest geological and engineering evidence demonstrates one well

35



SUPPLEMENTAL BRIEF

ISSUES RAISED BY SOUTHWEST KANSAS IRRIGATION
ASSOCIATION (SWKIA)

The following responds to Mr. Vernon's December 17,
1985, memorandur in regard to the briefing schedule wherein he
states that the Comrission regquests that parties to the infill
proceedincs address issues raised by the proposals submitted by
SWHEIA.

Tre six proposals of SWKIA are basically six
propositions by which SWKIA seeks to have the Commission by
r:les or conditional order to expropriate contract rights or
ownership rights of producers or pipeline companies and vest
them in the surface landowners. The proposals would normally
be expected to be vigorously opposed by the producers; however,
in view of the substantial rewards to the producers if infill
drilling is approved, it may be that some producers would
conclude that the rewards from infill wélls would far outweigh
the cost arising from the six propositions. 1In a different
environnent than tnese infill proceedings, it is clear thnat
each of the SWKIA propositions would be vigorously opposed by
the proaucers.,

Clearly, each and all of the six proposals of SWKIA
are contrary to the federal and state constitutional provisions
which protect property rights, including contractual rights.

It is well established that the Commission's powers
cannot exceed those lawfully delegated to it by the legislature.

The applicable law is summarized at 1 Am. Jur. 2d

Adninistrative Law § 70 as follows:

"administrative agencies are creatures of
statute and their power is dependent upon
statutes, so that they must find within the
statute warrant for the exercise of any
authority which they claim. They have no
general or common-law powers but only such as
have been conferred upon them by law expressly
or by implication.”

Section 72 states:

"The powers of administrative agencies are
measured and limited by the statutes or acts




creating them or granting their powers, to those
conferred expressly or by necessary or fair
implication. . . ."

"Limitations upon the power of an
adninistrative agency are not confined to
limitations in the statute conferring its
power. There are limitations upon the power of
the legislature to confer power on
adrninistrative agencies. Thus, it is said that
the legislature cannot confer a power which it
cannot itself exercise and that whatever powers
a state may deny to its commissions, it cannot
give them power to do what the laws of the
United States forbid, whether they call their
action administrative or judicial. The

v rulemaking power of an administrative agency is

' restricted by law apart from the statute
conferring power, and an agency having authority
to effectuate the policies of a particular
statute may not effectuate such policies so
single-mindedly that it wholly ignores other and
equally important legislative objectives.”

The principles were enounced by the Kansas Supreme Court in

Continental Investment Corp. v. State Corporation Commission,

156 Kan. 858, 868, 137 P.24d 166, 172 (1943) when it stated
"Moreover the powers and duties of our state corporation

commission are exclusively those which are conferred and

circumscribed by our own statutes." (Our emphasis) Also see

Cray v. Kennedy, 230 Kan. 663, 640 P.2d 1219 (1982) where the

syllabus of the Kansas Supreme Court states: "In the absence
of valid statutory authority an administrative agency may not,
under the guise of a regulation, substitute its judgment for
that of the legislature.”

The syllabus of the Kansas Supreme Court in Hartman V.

State Corporation Commission, 215 Kan. 758, 529 P.2d 134,

states: "In order to be valid, administrative regulations must
be within the authority conferred by the legislature. An
administrative regulation which goes beyond or conflicts with
legislative authorization is void."

Here, clearly, the legislature has not made any
delegation to the Kansas Corpbration Commission to do any of
the things proposed by SWKIA, with the possible exception to
allow the surface owner to have some input as to the well

locations. As to well locations the Commission's present rules
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provide for well location inputs (not decision) by interested
parties during the well licensing process.

But, assuming, arguendo, that the legislature has in
fact delegated authority to the Commission to issue regulations
implementing the proposals submitted by SWKIA, such

regulztiong, nonetheless, would be unlawful because the

W

lecislature lacks the power to make a delegation of authority
when the ratter delegated would be contrary to fundamental law
0of the land. Neither the legislature nor the Commission can
make contracts for parties, alter contracts for parties, or
take property of one party and give it to the other party.
SWKIA's Proposition 1 would mandate the price to be
chargec¢ the irricator for gas regardless of contractual
arrangements or the source of the gas to be taken., Clearly,
the proposition would contradict an express term of gas
contracts which is impermissible under the law. (Allied

Structural Steel Company v. Spannaus, 438 U.S. 234, 37 L.Ed.2d

727, 9& S. Ct. 2716 (1978) Article I, §10, clause stating "no
Srate shall .‘. . pass any law impairing the obligation of
contracts). Even if it did not, the proposition prejudicially
affects and thereby impairs the contract. The taking of gas
having & value of $3.00 for compensation of 60¢ per Mcf, woulad
deprive the producer or the downstream pipeline of property
without due process of law in violation of the Fourteenth
amendment of the United States Constitution.

SWKIA's Propositions 2, 5, and 6 will have the effect
of unlawfully impairing the rights of persons to contract or
not to contract. -

In Thompson v. Consolidated Gas Utilities Corporation,

300 U.S. 55, 81 L.E4d. 510, 57 S. Ct. 364 (1937), the Supreme
Court examined the constitutionality of a gas proration order
issued by the Railroad Commission of Texas. The challengers
asserted that the purpose and effect of the order was to compel
them to purchase gas from well owners who did not otherwise

have markets for their gas. The Court approved the finding of
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7

lowef court stating that the effect of the order was to

ce from complainant . . . substantial and valuable interests
2

_ thelr crivate marxeting contracts and commitments and in the

45€ of tneir pipelines and other facilities for transmitting
their cas to their markets without compensation.”™ 81 L.Ed. at

ris creation of a contractual obligation for the sole

3
[N

523.
benefit of well owners who did not have markets was a "taking

of pro ty." The Court noted that it was done without

73
1]
r<

compensation and with no "public purpose” in mind. The Court
held that there was no taking for the public benefit, but a
taking for the benefit of private individuals. "[Tlhe court
has many times warned that one person's property may not be
taken for the benefit of another private person without a
justifying public reason, even though compensation be paid.”
81 L.EG at 524. The lack of a public purpose or tne giving of
just compensation proved fatal to the validity of the Railroaa
Commission's order. Thus, the creation of a contractual
obligation by the state's police power was found to be a
violation of the due process guarantees of the Constitution.
Thompson clearly applies to Propositions 2, 5, and 6.

1f Propositions 2, 5, and 6 are to be extended to an
interstate pipeline company, it will be in violation of the
Commerce Clause of the Federal Constitution since only the
Congress can regulate commerce between the states. The
Congress has delegated to the FERC under the Natural Gas Act
and the Natural Gas Policy Act of 1978 the regulation of sales
and transportation in interstate commerce. An order by the
Kansas Corporation Commission which would undertake to impose
on an interstate pipeline company an obligation to serve
irrigation gas sold into interstate commerce would be 1in
contradiction of the two Acts referred to and the FERC's

regulations which preempt the matters. (Transcontinental Pipe

Line v. State 0Oil & Gas Board, United States Supreme Court

Decision January 20, 1985, 54 Law Week 4114)
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SWKIA's Proposition 3 which would carve out of the
joddcers' leasehold a 1/16th override is simply the taking of
éoperty‘without compensation. There is no justification for
-ne exercise of the police power of the state to enact a
groposition where property is taken from one party and given to
anctner.

A regulation can affect the value of property to such

an extent that a "taking" does occur. In Goldblatt v. Town of

Herpstead, 369 U.S. 590, 8 L.Ed.2d 130, 82 5. Ct. 987 (1962)

the Supreme Court sets forth the standard to be applied as

follows:

TO jus\ifv the state in . . . interposing its
aathorlty in behalf of the public, it must
appear, first that the interests of the public

. . reguires such interference; and, second,
that the means are reasonably necessary for the
accomplishment of the purpose, and not unduly
oppressive upon individuals." 8 L.Ed.2d at 134.

The proposals of SWIKA, if adopted, would not inure to the
public but to private parties which is even more reason for the
Commission to reject themn.

None of the six proposals of SWKIA can be justified as
an exercise of the police power of the state to protect public
interests, Eirst,'the police power is vested in the State
Legislature--not in the Corporation Commission. Secondly, the
public interest would appear to favor the producers and
pipeline companies in that any sum that they must pay or bear
in the way of additional expense in way of payments or valuable
benefits to surface owners must be passed on to the public in
higher costs. Finally, where interstate commerce is involved
and would be affected by the Commission's rules if it adopted
SWKIA's proposal, the rules cannot stand, either under the

Commerce Clause or the Fourteenth Amendment to the Federal

Constitution. (Great.Northern Ry. v. Washington, 300 U.S. 154,

57 S. ct. 397, 81 L.EA. 573) (Panhandle Eastern Pipe Line

Company v. Fadely, 183 Kan. 803, 332 P.2d 568 (1958))
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.+ which cannot be effectively and efficiently drained by the
unlt

isting well on the proration unit. Substantial reserves will not
ex

pe recovered unless an infill well is drilled on each proration

unit. An infill well on each proration unit is also necessary to

prevent hydrocarbon waste and to protect correlative rights.

III. THIS COMMISSION LACKS JURISDICTION TO
ACT ON THE VARTIOUS DEMANDS OF THE SOUTHWEST
KANSAS TRRIGATORS ASSOCIATION.

Representatives of the Southwest Kansas Irrigators
Association have requested this Commission, as a condition to
authorization of infill drilling of the Hugoton Field, to do the
following: (1) require producers and pipelines to forever sell gas
at the Section 104 price even if irrigation connections are made to
new infill wells; (2) allow irrigation gas to cross section lines;
(3) impose a 1/64th override royalty to compensate for crop damage
related to the drilling and maintenance of wells on the surface; (4)
require surface owner designation of well locations; (5) require
producers and/or pipelines to make agricultural gas available to
surface owners who have no mineral rights; and (6) provide that
agricultural use shall have priority or preferred usage over other
uses. The Commission simply does not have jurisdiction to consider
these claims for the reasons set forth below:

A. The Commission has not given proper notice to the many
producers and other interested parties who did not

participate in the infill hearings that the various
demands of the SWKIA would be considered.

The various notices published in connection with this
applicatior simply do not furnish notice that any of the SWKIA's
demands as set forth above would be considered. Many small
producers, as well as mineral owners not represented by the Southwest

Kansas Royalty Association, did not participate in this hearing and



thus have not received any notice, let alone the notice required by
K.S.A. 55-706 and K.A.R. 82-3-135. Many of the demands of the SWKIA
would require fundamental changes in the existing Basic Proration
Order. 1If this Commission acts on these demands without proper

notice, its order is simply invalid. Stevens v. State Corporation

Commission, 185 Kan. 190, 341 P.2d 1021 (1959).

B. This Commission's jurisdiction is limited by statute.
The Commission does not possess equity jurisdiction
or jurisdiction over purely private rights and
liabilities.

The jurisdiction of this Commission is limited to those
conferred by K.S.A. 55-701 et. seq., commonly referred to as the Gas

Conservation Statute. Bennett v. Corporation Commission, 157 Kan.

589, 596, 142 P.2d 810, (1943). The Commission's primary
responsibilities under the Gas Conservation Statute are: (1) to
prevent waste of gas as a natural resource; (2) to allow sufficient
production to meet demand if such can be done without waste; and (3)

to protect correlative rights. Colorado Interstate Gas Co. v. State

Corporation Commission, 192 Kan. 1, 24, 386 P.2d 266 (1963). The

dominant purpose of the Gas Conservation Statute is to prevent
waste. Id. at 25. The Commission lacks equity jurisdiction. In

Mobil 0il Corp. v. Kansas Corporation Commission, 227 Kan. 594, 608,

608 P.2d 1325 (1980), the Commission was reversed for "acting upon
what might be referred to as equitable considerations when it is
cloaked with no equitable jurisdiction." 1Id. at 608. The Court
further noted that '"[n]owhere in statutes, regulations, or case law
are 'bargaining rights' a matter that the Commission is intended to
regulate, supervise, or protect.”" Id. Furthermore, the Commission
cannot serve as a forum for litigation of purely private rights and

liabilities. Cities Service Gas Co. v. State Corporation Commission,

197 Kan. 338, 342, 416 P.2d 813 (1964). Many of the irrigators'
demands appear to involve the modification of existing contract
rights (items 1, 2, 3 and 4), the creation of new contract and
property rights (items 1 through 6), and modification of existing oil
and gas law (items 4, 5 and 6). The Commission simply does not have

jurisdiction over these private demands. Mobil 0il Corp. v. Kansas
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te is subservient toO the mineral

C. A surface owner's esta
er cannot dictate the Tocation of

estate. A surface own
wells.

Amoco has entered into many contracts with its mineral

owners that contain provisions concerning the extent of the lessee's

use of the surface in connection with oil and gas exploration. As

mentioned earlier, this Commission lacks jurisdiction over such

private contract rights. Cities Service Gas Co. v. State Corporation

Commission, 197 Kan. 338, 342, 416 p.24 813 (1964). To the extent

that such rights are not set forth by way of private contract, the

general law is summarized as follows:

In the absence of some special provision in
the lease, there is ordinarily no restriction
imposed on the lessee in the manner of
selecting a site for his operations. In the
exercise of his reasonable right of access,
the lessee may select the site of drilling
operations omn the basis of excellence of the
site for mineral development without regard to
the convenience of the lessor or owner of the
surface estate, providing it does not require
the removal of any structure on the land at
the time the lease was granted. 4 Kuntz, Oil
§ Gas, § 49.2, P 235 (1972).

Notwithstanding the above, a lessee cannot act arbitrarily in

jocating wells or using the surface where reasonable alternatives

Flying Diamond

exist that would minimize surface damage. See, €-:5:

Corp. V. Rust, 551 P.2d 509, 55 0.&G.R. 512 (Utah 1976); Diamond

Shamrock Corp. V Phillips, 511 S.w.2d 160 (Ark. 1984). The surface

owner's remedy is to pursue relief through the courts. 1d.

D. Several demands of the SWKIA are unconstitutional because
they involve the taking of property —i-hout due process
of law.

Several demands of the SWKIA amount to & request that this

Commission take the property rights of others without due process of

1aw and without just compensation (see, €.8£., demands 2, 3, 5 and

6). 1In Phillips Petroleum Co. V. Corporation Commission, 312 P.2d

916 (Okla. 1956), the Oklahoma Supreme Court held that similar
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demands were unconstitutional since they amounted to the taking of
private property without due process of law. Id. at 922. In that
case, the Oklahoma Corporation Commission sought.to require Phillips
Petroleum to furnish gas to local irrigators for agricultural use.
I1d. at 919. The court found that no authority existed for the taking
of private property under the police power for another industry,
i.e., agricultural irrigation, even assuming such an industry was
clothed with a public purpose. Id. Such a taking of property could
only occur by condemnation under the power of eminent domain. Id.

E. This Commission does not have the authority to set the
price of natural gas except a minimum price for intrastate

natural gas if a minimum price 1is required to prevent the
waste of natural gas.

In years past, this Commission established a minimum price
for gas in the Hugoton Field as a conservation measure to prevent
waste of natural gas as a natural resource. See, €.8., Cities

Service Gas Co. v. State Corporation Commission, 180 Kan. 454, 304

p.24 528, rev'd, 355 U.S. 391, L.Ed. 2d 355, 78 S.Ct. 381. Even
though the Kansas Supreme Court recognized that the Commission had
authority to establish a minimum price in order to prevent waste, the
U.S. Supreme Court reversed on the basis that the Commission had no
authority to set the price of interstate gas. 1d. The only

authority that this Commission retains would apply to the

establishment of a minimum price of intrastate gas provided that a
minimum price was required in order to prevent waste. 1d. There is
no evidence in this record that establishes what minimum price would
be required in order to prevent waste with respect to intrastate gas.
The Commission does not have any legislative authority to
otherwise establish the price of intrastate gas. Legislation
concerning the price of intrastate natural gas was rescinded
effective December 31, 1984. See, K.S.A. 55-1401 through 55-1423.

1V. THIS COMMISSION CANNOT IMPOSE ANY
RATABLE TAKE ORDER WITH RESPECT TO

RALADBLE 1ARE MRDEX W11 Aoy o -
PRODUCTION FROM THE INFILL WELL AND
THE EXISTING WELL WITHOUT VIOLATING THE

THE BEAISILING WhLL Wl o L N e
SUPREMACY CLAUSE OF THE U.S. CONSTITUTION.
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on @ single unit, (Tr. 2438) will coerce pipelines into connect-
ing wells. If allowables are assigned upon completion and produc-
tion is required to be pro-rata, producers will be able to force
shut—-ins of existing wells pending connection of infill wells. If
Bryan's recommended changes are accepted, the Basic Order would
assure producers that not only will their infill wells be connect-
ed almost immediately, but also that a market will exist for the
gas produced from those wells. The Hugoton Basic Order should

not be used to create demand for Hugoton gas.

VIII. THE PROPOSAL OF REPRESENTATIVE SHORE IS BEYOND THE
COMMISSION'S JURISDICTION.

Representative Shore, apparently representing both irrigators
and royalty owners at the public hearing in Ulysses, proposed a
plan which one proponent thereof characterized as "having our cake
and eating it too."™ This plan would allow infill drilling but
insulate area landowners and irrigators from its negative effects
on gas price and land use. It is interesting to note, in fact,
that speakers at the public hearings at both ends of the state
were interested in the same thing -- economics of infill drilling.
The same can obviously be said for the parties on both sides of
this case. It is basically a dispute over economics: cost of gas
to consumers versus profit to producers and royalty owners.

This de facto dispute aside, this remains a . proceeding
brought under the conservation statute for the purpose of deter—
mining whether certain changes should be made 1in the Hugoton
Proration order. It is a long establiéhed axiom that the Commis-
sion may not act unless its action is authorized by the Legisla-
ture, Such authorization must be specifically expressed or
necessarily implied in order to carry out the Commission's statu-
tory responsibilities. Any other act is outside its jurisdiction
and unlawful.

The Commission has, in the past, been authorized to set
minimum prices to promote conservation of gas. Here the issue 1is
whether a maximum price lower than that fixed by the NGPA may be
established for selected customer classification. Nothing in the
statutes permits such action. Likewise, the Commission is not
authorized, expressly or by necessary implication, to affect the
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Cmmractual relationships between producers and third parties 1in
(he manner requested. Therefore, the Commission cannot condition
an order on Representative Shore's proposal.

However, the strong sentiments of those Kansans in the area
of the Hugoton Field should not go unnoticed. Absent the protec-ﬂ
tions requested, the overriding concern was the economic burden of
increased gas costs on the consuming public: residential, farm
and business. This is direct evidence supporting the contention
that infill generated price increases will further depress market
demand, increasing the degree of wastefulness inherent in the

Cities application,

CONCLUSION

It has been amply demonstrated that the evidence presented in
support of Cities' application fails to establish a present need
to amend the basic proration order. The technical evidence is too
sparse and too unreliable to establish the occurrence of waste in
the Hugoton Field under existing rules. Rather, the evidence
shows that the present order, including the 640 acre spacing
provision, is generally resulting in adequate drainage of gas
reserves across the field. In the absence of an urgent need. to
increase the rate of production, permitting infill drilling as
requested would be wasteful and would cause considerable harm
without conferring any public benefit.

For the reasons stated herein, the application. of Cities

Service should be denied and the proceeding dismissed.

Respectfully submi

( >
John K.\ Rosgfibdrg
General Cofinsgl-Requlatory Affairs

P.O. Box 8897 818 Kansas Avenue
Topeka, Kansas 66601
Telephone (913) 296-6535

By: %n/)//?%knumf
Martin J/ Bregm
Assistant General Counsel-
Regulatory Affairs
P.O. Box 889, 818 Kansas Avenue
Topeka, Kansas 66601
Telephone (913) 296-1986
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__stion Association voiced concern in scveral areas and asked
1

commission to incorporate into its Order the following:

}15

14

provision

Inc., 231

statement

1.

Gas used for agricultural or farmstead gas be at
the old price, regardless of which well it is
produced from.

Allow agricultural wellhead gas to cross section
lines.

A 1/64th overriding royalty, payable out of the
producer's share, as payment for ongoing crop
damages.

Surface owner to have some input as to the location
of the new well.

Gas be available for irrigation use to the surface
owner whether or not he is a mineral owner.
Agricultural use should have priority over pipe-

lines.

Basic to the authority of the commission to include any

in its Order in this proceeding is its statutory authority.

"Administrative agencies are tribunals of
limited jurisdiction." 2 Am. Jur.2d §328,
citing Bennett v. State Corporation Commis-
sion, Supra.

In the Kansas case of Woods v. Midwest Conveyor Co.

Kan.

763, 648 P.2d 234, 241 (1982) contains a clear

of administrative authorization when it stated:

"Administrative agencies are creatures of

statute and their power is dependent upon the
authorizing statutes, so that we must find
within the statute warrant for the exercise of

the authority which they claim. They have no

general or common law powers." (emphasis
added)
See also, Pork Motel v. Kan. Dept. of Health and

Environment, 234 Kan. 374, 673 P.2d 1126 (1983).

1337):

In Mobil 0il v. State Corporation Commission, (Supra at

"The Commission is acting upon what might

be referred to as equitable considerations
when it is cloaked with no equity jurisdiction."
(emphasis added)

Also in the dissenting opinion, page 1339:

"

the Gas Conservation Act, 55-701

et seq., does not specifically authorize the
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Commission to modify property or contract
rights. (emphasis added)

In addition, in the Woods case, Supra, 648 P.2d 234,
241:
"Absent an express grant of power, an
administrative agency has no power and may not

determine damages L

As previously shown in the cases relative to Federal

pre-emption, i.e. Northern Natural, Supra, the states have been
pre-empted from regulating the sale and transportation of gas
dedicated to interstate commerce, but not the production and
gathering functions.

Phillips Petroleum Co. v. Corporation Commission,

(S. Ct. Okla., 1957) 312 P.2d 916, involved a situation where the
State of Oklahoma had enacted a statute which made irrigation a
npreferred use" for gas and granted the Corporation Commission the
authority to fix the price, terms and conditions under which the
gas would be made available. The Court saw the issue as whether a
producer of gas could be required to comply under the "police
power" of the State and held that it was not a regulation under
the police power but a taking of property without due process.

The point to be noted from the Oklahoma case is that it
was a statutory authority that was held invalid, and in the case
at hand an administrative body is being asked to do something that
even a legislative enactment raised severe constitutional questions.

In summation, while the issues raised by the Southwest
Kansas Irrigation Association are issues that are of concern to
everyone affected by the plight of the American farmer, they are
issues which appear to involve contract or property rights which
cannot be addressed by this Commission in view of the lack of
statutory authority to do so. A better solution would appear to

lie in a cooperative relationship.

XI.
CONCLUSION
The preponderance of the evidence in this case shows,
based on the extensive geologic and engineering data and studies

presented by the Applicant and the proponents, that the existing
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Paragraph "t", it could not have been adequate notice, because it
did not briefly and édequately disclose the matter to be con-
sidered or the relief sought. The Commission is therefore essen-
tially without jurisdiction of the proceedings. Compare Day v.

State Corporation Commission, 185 Kan. 165, 341 p.24 1028.

3. This Commission does not have jurisdiction of the "Irrigator™"
issues in this proceeding, since they are contractual in
nature

Many members of the Southwest Kansas Irrigators Association
(SWKIA) spoke in opposition to infill drilling at the public
hearing held in Ulysses, Kansas on September 26, 1985. Among
the primary concerns expressed by the SWKIA members was the
possibility of greatly increased costs for irrigation gas. Two
bases for this concern were explained. The first of these bases
was the possibility that irrigators would be stuck with the new
NGPA §103 gas price rather than NGPA §104 or 105 price. The
second of these bases was that the infill wells would draw down
pressures on existing wells, resulting in stripper well classifi-
cation and the corresponding higher price for gas from existing
wells, also. (See, for example, September 26, 1985, Tr. at PP -
14-17, 17-19, 21, 41).

Unless certain major conditions are placed on any infill
drilling program adopted, most of the SWKIA members and other
interested individuals who spoke at the September 1985 public
hearing would not favor infill drilling. (See, for example,
September 26, 1985, Tr. at pp. 25-27, 29-33, 36-37, 38-39, 52,

58, 61-62, 64-65, 65-66).
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The conditions which the SWKIA would like to have made a
part of any inﬁill drilling order issued by the Commission were
summarized by State Representative Gene Shore, as follows:

(1) A non-severable 1/64th continuing crop damages payable provi-
sion for surface owners; (2) Irrigation gas to be made available
at the old gas price even if supplied from stripper wells or new
infill wells; (3) Irrigation gas to be allowed to cross section
lines; and (4) Surface owner input as to well location. 1In the
words of Rep. Shore, ". . . if you allow infill drilling without
these small considerations to protect the people who live and
work in Southwest Kansas, this is an injustice that will last a
long time also." September 26, 1985, Tr. at p. 27.

Although the issues raised by the SWKIA are, of course,
important issues, the conditions which SWKIA would like to have
imposed upon infill drilling are not within the authority or
jurisdiction of the Commission to grant. The conditions noted
above are basicaliy contractual matters (i.e., price of irrigation
gas) that must necessarily be worked out between the parties to
the respective contracts. In other words, they calllfor contrac-
tual agreements between the individual irrigators or farmers and
the producers in the field. Generally, administrative agencies
have no authority to consider or adjudicate individual rights or
obligations between private parties, absent statutory grants.

AmJur 24 Administrative Law §185, citing Williams Electrical

Cooperative v. Montana-Dakota Utility Co., 79 N.W. 24 508 (N.D.

1956). Thus, in Regents of University System of Ga. v. Carroll,
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70 s.Cct. 370 (1950), the U.S. Supreme Court held that the FCC
could not make the granting of a license contingent upon repu-
diation by the applicant of one of its existing contracts. Cf.

Peter Fox Brewing Co. v. Sohio Petroleum Co., 189 F.Supp. 743

(N.D. I11. 1958).
This same rule, limiting jurisdiction of administrative
agencies, has been applied in Kansas, specifically with respect to

the Corporation Commission. 1In Cities Service Gas Co. v. State

Corp. Commission of Ks., 197 Kan. 338, 342, 416 P.2d 736 (1966),

the Kansas Supreme Court ruled that the Kansas Corporation Com-
mission is an administrative agency with its jurisdiction being

that conferred by Statute. See also Renner v. Monsanto Chemical

Co., 187 Kan. 158, 354 P.2d 326. "The power of the corporation
commission is regulatory in nature, representative of the public
interest, and it is not intended to settle private controversy
apart from the public interest. The corporation commission pro-
vides no forum for the litigation of purely private rights and

liabilities." Cities Service Gas Co. v. State Corp. Commission,

197 Kan. 338 at Syl.3, 416 P.2d 736.

CONCLUSION

Cities' technical case has not been proved. After 50 days
of hearing the appropriate technical testimony evidencing a need
for an additional well in each and every proration unit in the
Hugoton Field is non-existent. There has been a sheer failure on

Cities' part to sustain the burden of proof, and its application

29





