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MINUTES OF THE _H°YS€  COMMITTEE ON _Insurance

The meeting was called to order by

3:30

Vice Chairman Dale Sprague

Chairperson

XX March 19

a.m./p.m. on IQEi?in‘roonl,_Efzk:Ei_

All members were present except:

Rep. Graeber, Rep. King, Rep. Lowther, all excused
Rep. Hoy, excused

Committee staff present:

Ms. Emalene Correll, Research Department
Ms. Melinda Hanson, Research Department
Mr. Gordon Self, Revisor's Cffice

Ms. Deanna Willard, Committee Secretary

Conferees appearing before the committee:

Mr. Tom Robison, Beneficial Management Corporation
Mr. Dick Brock, Kansas Insurance Department

Mr. Jeff Scuthard, Attorney General's Cffice

Prof. Paul Rasor, WU Law School

Mr. Stan Lind, Ks. Assoc. of Financial Services

The meeting was called to order by the Vice Chairman.

Hearing on: &SB 454 - concerning credit property insurance

Hearing on: 3SCR 1632 -~ concerning credit insurance

Mg. Melinda Hanson informed the committee that this bill
would amend the Kansas Uniform Consumer Credit Code to permit
credit property insurance to cover goods other than those
zecured by a purchase money security interest. Under current
law, lenders are allowed to insure certain household
furnishings but not to use them as collateral.

Mr. Tom Robison, Beneficial Management Corporation, stated
that 5B 454 would allow lenders to be in the same position as
in 1985 before the FTC enacted a regulation that prohibited a
potential borrower from listing household items as
collateral. {Attachment 1.) Currently, only non-essential
items can be listed on security agreements as collateral.
The borrower must sign that he does not have personal
property insurance and, also, that he wishez to purchase
coverage on his household items. Personal lines agents often
cannoct, or do not wish to, write a policy for under $10,000.
Currently, the maximum amount of credit insurance is $1,500;
SCR 1632 would raise this amocunt to $3,000.

Mr. Dick Brock, Kansgas Insurance Department, said that the
department supports the bill. The pecple who will be
purchasing this insurance have no other insurance on their
contents . The UCCC defines what items can be used as
collateral.

Mr. Jeff Southard, beputy Attorney General, presentead
Attorney General Opinion No. 86-42 regarding the Consumer
Credit Code--FProperty and Liability Insurance--Property
Insurance. {Attachment 2.} His areas of concern were (1)
use of the proceeds when the lender is the loss pavee; (23
i6a-2-501 may alreadyv provide for this tvpe of transaction:
and (3) ‘“packing” - trving to lcad the customer up with

insurance that has nothing to do with the transaction in

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have not
been submitted to the individuals appearing before the committee for 1

editing or corrections. Page
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order to make more profit.

Prof. Paul Rasor, Washburn University Law School, appeared on
behalf of the Kansas Consumer Credit Commissioner, to oppose
the pill with the opinion that it is harmful to consumers.
{Attachment 3.3 He said that the bill would force the

cugtomer to buy the insurance.

Mr . S3tan Lind, Kansas Asgociation of Financial ZServices,
spoke for the bill. He said that for vears, everyone couid
mortgage any personal property they wished; recent action by
the Federal Trade Commission prevents certain household goods
from being used as collateral. Personal furnishings are now
divided into "non-essentials™ and "essentials.” This action
applies to anvone who lends under the UCCC. A lender can now
use only “"non-essential” or "luxury’” items for collateral and
can only require insurance on those items, though iInsurance
coverage could be provided the consumer on other items if he
desired.

Per Mr. Brock, persons selling insurance on credit
transactiong are exempted from licensing. He =said the EBCR
1633 was a procedural matter which would allow for the change
to be made =sooner.

Hearing on: SB  E30 - concerning the committee on surety
an

Mg. Melinda Hanson said that this bill would make technical
changes in statutes governing activities of the State
Committese on Surety Bonds and Insurance. She indicated that
although some of the issues addressed in the bill arose
during interim study of Proposal No. 15--Bonding of State
Employees, the bill was not incliluded in the final report of
the interim committee and is not a direct product of their
study .

Mr. Dick Brock said that the insurance commissioner chairs
the committee on surety bonds and that Line 0028 allows a
degignee to act con behalf of the 5State Treasurer, Attorney
General, or Insurance Commisgsioner rather than requiring
each’s personal appearance. Lines 0059-00&60 clarify the
ability of the KTA to go cutside the committee for purchase
of insurance. Line 0079 raisss to 3500 the amount at which
sealed bids must be received on insurance purchases. Lines
0130 - 0132 allow the surelty committse to control Iinsurance
on items being insured.

Rep. Blumenthal moved that SB 520 be passed favorably: Eep.

The minutes of the previous meeting were approved.

The mesting was adicurned at 4:40 p.m. by the Vice Chairman.
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Federal Register / Vol 49, No. 42 / Thursday,

March 1, 1984 / Rules and Regulationg

generalizations about the sfficacy of
disclosures somewhat speculative,

Thus, even though the disclosure
alternative might have produced some
benefits, we concluded that disclosure
would provide a less adequate remedy
for existing market failures thag would
the prohibitory rule promulgated by the
Commussion. Inefficiently high use of
certain creditor remedies results not
only from lack of consumer awarenuss,
but from other problems as wall
Moreover, lack of consumer awareness
ol other relevant fasues would not be
addressed by the disclosure of creditor
remedies. For example, some consumers
ay underestimate the risk of defsult,
and some consumers may not
understand legal procedure well enough
tu grusp the implications of some
remedies (e.g, conlessions of judgment)
evenif they are told that such provisions
ate 1n the cuntract. ™

2 Custy

The principal cost of a disclosure rule
wuuld be the resources needed to
provide the foems, Individualize them for
turious consumer contracts, and expluin
them o borrowers, together with the
fesuurces needed o enforce the rule,
Unlike the sceepled rule, which restricts
the use of collateral and collection
proceduses, the disclosure alternative
wouid not prohubit the use of contract
termis between informed borrowers and
trediturs. As o result, a disclosure
ulternative would avoid most of the.
tusty of the accepted rule and any
resulting effects on the cost and
avataluhity of credit,

3 Conamssion Decision

The Comnussion concluded that the
benelits of the promulgated rule would
exeeed thuse of the disclosure
aitesiahive: Although the Commission
alsu found that the costs of the
pctiulyated rule would exceed those of
the disclusure alternative, {t concluded
that the net benefits of the promulgated
el would exceed the net benefits that
would result frum a rule bused on
discosures. la particular, 8 disclosure
siternabive would not addreas other
srpediments to shopping that prevent
creditors from competing to supply the
cieditor remedies which informed
burtuwers would most prefer,

"o enample. in o disrussion of disclosure with
fespect tu conlessions of judgment, the Prosiding
tithier repurted an argument that disclosure would
be t:adequate. “[E]ven if there Is & bold-fuce
disciosare, it was said that the {dea of & suit without
fiotice ur 8 heaning is 20 foreign to the American
ten-suer that he laids to comprehand 1L” Presiding
LIt ot a Rapaict oL 90, citing Carolyn C. McTigha,
Logai Aid Suuety of Cleveland, R-l{c)-3a

Accordingly, Titla 16 of the Cods of
Federal Regulations {s amended by the
addition of new Part 444.

PART 444—CREDIT PRACTICES
8ec.
4441 Definitions.

Unfair credit practices.

Unfalr or deceptive cosigner practices.
Late charges.

State sxamptions.

Autharity: Sec. 15(a), 88 Stat. 2103, as

smended 93 Stat, 65 (15 US.C. 57a); 80 Stat,
343, a8 amended, 81 Stut. 54 (3 U.S.C. 552),

§ 444.1 Definitions,

{a) Lender. A person who engages In
the business of lending money to
consumers within tha juriadiction of the
Federal Trade Commission.

(b) Retail instaliment seller, A peraon
who sells gooda cr services to
consumers on a deferred payment basls
or pursuant to a lease-purchase
arrangement within the jurisdiction of
the Federal Trade Commission,

(¢) Person. An Individual, corporation,
or other business organization,

(d) Consumer. A natural person who
seek or acquires goods, services, or
money for personal, fawmily, or
honsehold usa,

(e) Obligation. An agreement between
4 consumer and a lender or retuil
installment seller,

(N Creditor. A lender or a rutuil
installment seller,

(8) Debt. Money that is due or alleged
to be due from one to another,

(h) Earnings. Compansation puid or
payable to an individual or for his or her
account for personal services rendered
or to be rendared by him or her, whelher
denuminated as wages, salary,
commission, bonus, or otherwise,
Including periodic payments pursuant to
a pension, retirement, or disability
program.

(1) Household goods. Clothing,

,'éRe radio a‘nd o
talavision, linena, chins, ry,
klll:gbmwnu. ;g‘d personal effectsy
(ncHilitrig wedding rings) ‘
consumaer and binge her dends,
P that are yot
i wi scope of the term

Awu;quaa: and
bry { . or

b L
BT et - T

(k) Cosigner. A naturai person whq
renders himself or herself liable for the
obligation of another person withgut
Compensation. The term shal] Include
any person whose signature (s requested
as a condition to granting credit to
ancther person, or as a condition for
forbearance on collection of another
Person’s obligation that {s in defuuylt.
The term shall not Include a spause
whose signature is required on a credit
obliga‘ion to perfect a security interest
pursuant to state law. A person who
does not receive goods, services, or
money In return for a credi olligntion
does not recelve compensation withiy
the meaning of this dehinition. A person
I8 & cosigner within the meaning of thig
definitton whether or not he or .he s
designuted as such on a credn
obligation.

§ 4442 Untair credit practices.

{8} In connection with the « atenisiun of
credit to consumers in or alfecting
Commerce, us commerce 18 dolined [n
the Federal Trade Commission Act, it ia
an unfair act or practice withirmthe
nasningof lm;u

of totall ingtallment seller | -
w or indirectly to take or recefve
&'consumer an obligation that;

'(1) Constitutes or contuins o coittigvit
or confession of judgment (for Piruiscs
other than execulory process i e
State of Louisiuna), warrant of ulluiniey
or other wutver of the right 1o notie ap,d
the opportunity 1o be heurd o, e evont
of suit ur prycess thercon,

{2) Constitutes or contuins an
axeculory waiver or a linitston of
exemplion from alluchinent, caecution,
or other process on reul or prrsonal
property held, ewned by, or due 1o 1he
consumer, unless the wuiver apiplics
solely to property subject tu o secur:ty
interest executed in conncetion wiin e
obligation.

(3} Constitutes or contuing i
assignment of wayes or uther tullitiys
unleas:

(i) The assignment by its tiie oa
revocable at the will of the deie: or

{ii) The assignment is & pay ol
deduction plan or presuthonze
payment plan, commencing ut the tne
of the transuction, in which the
congumer suthorized u seres of Wi g
deductions us a method of Mmnhiyg end),
payment, or

{iii} The assignment apphies only v,
wuges or other eurtlngs wlre. Iy enitid
at the time of the esmgniment.

{€) Constitutes or contains ax
adnposssasary security interest {3 .
Rousehold goods other than a pur&bm

nsy security interest. ¢

Attachment 1
House Insurance
3-19-86
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7740 March 1, 1984 / Rules and Regulations
FEDERAL TRADE COMMISSION conducted by the National Commission and recommendations to the

on Consumer Finance which examined Commiasion for a revised rule ’
16 CFR Part 444 the consumer credit market and reached Pursuant to § 1.13(h) of the

a variety of conclusions based upon Commission’s Rules of Practice,
Trade Regulation Rule; Credit omplrical data and econometrig publication of the Final Staff Report
Practices analysis; and (2) an investigation of the

AQENCY: Federal Trade Commisaion.
Acmow: Final trade regulations rule.

SUMMARY: The Federal Trade
Comunission issues a final rule, the
purpose of which is to restrict certain
remedies used by lenders and retall
installment sellers in consumer credit
conlracts. The remedies affected by this
rule are: Confessions of judgment,
waivers of exemption, wage
assignments, security interests in
househuld goods, and certain late
charges. The rule further prohibits
misrepresentations of cosigner llubmtg
and provides that potentia cosigners be
fumnished & "Notice to Cosigner" which
explains in general terms their
obligations and liabilities.

This notice contains the rule's
Statement of Basis and Purpose,
Incorporating a Regulatory Analysis,
and the text of the final rule.

SFPRCTIVE DATR: March 1, 1988,
ADOREsS: Requests for coplas of the
rule, the Statement of Basis and Purpose
and Regulatory Analysis should be sent
to Public Reference Branch, Room 130,
Federal Trade Commission, 6th Street
and Pennsylvanjia Avenug, NW,,
Washington, D.C. 20580,

FOR FURTHER INFORMATION CONTACT:
Christopher W. Keller, Division of Credit
Pructices, Bureuu of Consumer
Protection, Federal Trade Commission,
Washington, D.C. 20580 (202) 724-1580,
SUPPLAMENTARY INFORMATION:

Liat of Subjects in 18 CFR Part 4“4

Consumer credit contracts, Cosigner
disclosures, Trade practices, Truth in
lending,

By direction of the Commission,
Commissioner Calvani did not participate.
Dsted. February 17, 1984,
Benjamin L. Barman,
Acung Secrvtary,

CREDIT PRACTICES RULE;
STATEMENT OF BASIS AND
PURPOSE AND REGULATORY
ANALYSIS

1. History of the Proceeding

A. Introduction

This proceeding focuses on the
relutionship between consumers and the
lnstitutions from whom they seek and
obtain credit for purposes other then the
purchase of real estate. It originated as a
resull of: (1) An extensive survey

consumer finance industry conducted by
the Bureau of Consumer Protection from
the Fall of 1072 until the Spring of 1974,
to determine whether the use of certaln
collection remedies was an unfale
practice under Section 5 of ths FTC Act.
The Commission published an Initial
Notice of Rulemaking in the Federal
Reglster on April 11, 1875. Written
comments were recejved through August
5, 1877, Comments were received from
industry, consumers, legal services, state
attomeys general, labor unions,
consumer organizations and other
interested parties. A Final Notice of
Rulemaking was published on June 24,
1977, setting forth the time and places
for public hearings on the proposed rule
and enumerating 14 {ssues which the
Presiding Officer designated under

§ 1.13(d)(1) of the Commission’s Rules of

Practice.* Hearings were conducted in
Dallas, Texas; Chicago, Llinots; San
Francisco, Californla; and Washington,
D.C., from September 12, 1077, to
January 30, 1978, Rebuttal submissions
were received untill May 1, 1078,

The written comments, the materials
placed on the record by the Presiding
Officer and the Commission staff, the
hearing transcripts and exhibits, and the
rebuttal statements comprise the
principal evidentiary record of this
proceeding, After the recelpt of rebutta)
statements, reports to the Commission
based on the rulemaking record were
prepared by the Presiding Officer,* who
made findings on designated lssues, and
by the Commission staff,* who
summarized and analyzed the record
evidence and made recommendations to
the Commission for a revised Trade
Regulation Rule. The Bureau of
Economics also submitted comments

! “Consumer Credit (n the United States,” Roport
of the National Commission on Consumer Finanow
(1972),

*Mamorandum to Commission dated April 10,
197¢

%40 FR 16347. This Notice contained a Statement
of Reason f{or the Proposad Rule which sat lorth the
legal theory applied to the acts and practices at
issus o the eding, as well as ¢ list of 13
questions which the Commission deemed
particularly nertinent and upon which comment was
apecifically invited.

42 FR 32201, June 24, 1977,

*Report of the Presiding Officer on Proposed
Trade Regulation Rule! Credit Practices, August 11,
1078 (hervlnafter cited as “Presiding Officer’s
Report").

*Credit Practices Staff Report and
Recommendation on Proposed Trade Regulation
Rule 18 CFR Part 44, August 1960 {heroinaftor cited
a8 "Btaff Report”),

Initiated a sixty-day comment period
which afforded the public an
opportunity to comment on thy reports
of the Presiding Officer und the slafl.
This comment period waus extended and
closed on January 18, 1881. A summary
of post-record comments wus placed un
the public record,

On April 14, 1983, the rulemaking
staff's memorandum recommendiny o
final modified proposed rule, and
memoranda from the staff of the Burcay
of Economics, and the Directors of the
Bureaus of Consumer Protection and
Economics were placed on the public
racord. On June 8 and 7, 1083, the
Commission heard oral presentations

m prior rulemaking participants who
had been invited to present their views
directly to the Commission as provided
In § 1.13(1) of the Commission's Rules, 16
CFR 1.13(1).¢ .

On June 13, 1983, the Commission met
to consider whether to adopt a final rule,
and if so, what form the rule should
take. Although as to the rule as & whole
no final determination was mads during
that meeting, the Commission deleted
the provisions of the staff pruposed rule
concerning attorneys’ fecs und
deflclency balances and directed the
staff to draft proposed disclosures for
the remaining provisions of the rule. The
Comumnission further directed the stuff to
draft alternativae proposals for u
Umitation on household gouds sccurity
interests and third party contucty. The
staff was instructed to draft o modified
disclosure for cosiyners, The
Commission Indicated tentutive support
for a ban on confessions of judgment
and wage assignments. The Cummissiun
further indicated support for the late
——

'"Memorandum by Edwurd Manlield, Buresy of
Economics, August 18, 1860,

* The participents wers Communwealih of
Massachusetis, Dopartment of the Alturey
General; Credit Union National Acsuiiation, ng :
the Legal Aid Sociaty of Clavelund Profcesis
James Bacth and Anthony Yezer, Geurye

Washington University; National Auton,. il
Dealers Association; American Financial Servis s
Assoclation. (Throughout the mujur puttivg of the
procaeding this urganization was detvitiiated
National Conswner Finance Assodiat, RN
snd will be a0 termed 1 relevant citalivie i e

statement); Consumeor Foderulion uf Amenica
Ceorgs Walluce, Rutgurs Bchool uf Law: Frderal
Reserve Board; Ainaricun Ratsll Foderation and
Natlonal Retuil Merchants Awsuclation, New
Orleans Lagal Assiatunce Corp.; Consumer Bauburs

Assoc., Americun Dunkers Associstion, Califuriina
Baakers Assoclation, and lideyenidont aakers
Assoclation of America; Nutional Cunsumer law

Canter: and Loyl Assistunce Fow latou of
Chicago.



Subiect
Copy to
STATE OF KANSAS
. -OFFICE OF THE ATTORNEY GENERAL
2ND FLOOR, KANSAS JUDICIAL CENTER, TOPEKA 66612
R TT. STEPHAN MAIN PHONE (913) 296-2213
OBAETRmmzv GENERAL March 17 ' 1986 CONSUMER PROTECTION 296-373)
ATTORNEY GENERAL OPINION NO. 86- 42
Judith K. Stringer, Commissioner
Office of Consumer Credit Commissioner
217 SE Fourth Street, 4th Floor
Topeka, Kansas 66603
Re: Consumer Credit Code -- Property and Liability

Insurance -- Property Insurance; Damage to Property
Unrelated to Credit Transaction

Synopsis: 1986 Senate Bill No. 454 would amend a section of
the Kansas Uniform Consumer Credit Code [K.S.A.
l6a-4-301(a)] to permit a lender to contract for or
receive a separate charge for insurance against
loss of or damage to property "all or part of
which" is related to the credit transaction. The
stated purpose of the bill is to allow a consumer
to purchase credit property insurance on all of the

consumer's household goods.

goods insured pursuant to K.S

If a loss occurred on
A, l6a-4-301(a) which

are not listed on the security agreement, the
consumer might or might not receive the proceeds
from the insurance claim, depending on whether the
b lender was named as loss payee. Further, a lender
may already sell credit property insurance under
the provisions of K.S.A. l6a-2-501, subject to the

restrictions of K.A.R. 75-6-9,
K.S.A. 16a-1-102; l6a-2-501;

75-6=9,

R I I
: -l o e . .
- ':-:w}s&!‘a.JM.W).u e

Cited herein:

l6a-4-301; K.A.R.

Attachment 2
House Insurance
3-19-86
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Judith K. Stringer
Page 2

Dear Ms. Stringer:

As Consumer Credit Commissioner for the State of Kansas, you
réquest our opinion on a question concerning 1986 Senate Bill
No. 454, an act involving credit property insurance, which
amends K.S.A. 16a-4-301. Specifically, you ask whether, in

’

the creditor or the insured should receive the proceeds from
the claim. Further, you ask whether a lender who is
interested in selling such insurance may sell credit property
Ccoverage under the existing provisions of K.S.A, 16a-2-501.

The bill reads in part, as follows:

"Be it enacted by the Legislature of the
State of Kansas:

"Section 1, K.S.A. l6a-4-301 is hereby
amended to read as follows: l6a-4-301.
(a) A creditor may not contract for or
receive a separate charge for insurance
against loss of or damage to property
unless:

"(a) The insurance covers a substantial
risk of loss of or damage to property all
or part of which is related to the credit
transaction;

"(b) the amount, terms, and conditions of
the insurance are reasonable in relation
to the character and value of the property
insured or to be insured; and

"(c) the term of the insurance is

reasonable in relation to the terms of

credit." (Added language is underscored.)

e : pet!

Absent the inclusion of a loss pPayee clause in the consumer's
contractual agreement with the lender, the proceeds of the
insurance would be received by the insured for replacement of
the lost items. The contract to purchase insurance would be
considered a wholly separate and distinct contractual
agreement from the credit transaction. Therefore, if a loss
occurred, the insured would receive the insurance proceeds.
Further, given the intent of the code to encourage fair and
economically sound credit practices [K.S.A. 16a-1-102(2) (e) ],
wWe question whether a lender could be named a loss payee in
the case of damage done to property previously owned by the

e % *A:s"r.*"w-‘.;' S PRI . . e R et



Judith K. Stringer
Page 3

consumer which is not in any way related to the credit

transaction. However, this question remains open under the
bill as it now reads.

Under the present code, a lender may sell credit property
insurance pursuant to K.S.A, 16a-2-501. K.S.A. 1l6a-2-501
allows a lender. to impose certain additional charges for
consumer credit sales, including charges for insurance and
provides, in part, as follows:

"(1) In addition to the finance charge
permitted by the parts of this article on
maximum finance charges for consumer
credit sales and consumer loans (parts 2
and 4), a creditor may contract for and
receive the following additional charges
in connection with a consumer credit
transaction.

"(a) Official fees and taxes;

"(b) charges for insurance as described
in subsection (2);

"(c) annual charges, payable in advance,
for the privilege of using a lender credit
card which entitles the user to purchase
goods or services from at least one
hundred (100) persons not related to the
issuer of the lender credit card, under an
arrangement pursuant to which the debts
resulting from the purchases are payable
to the issuer;

"(d) charges for other benefits, including
insurance, conferred on the consumer, if
the benefits are of value to him and if
the charges are reasonable in relation to
the benefits, are of a tvype which is not
ph for credit, and are excluded as

ermissible additional charges from the
finance charge by rule adopted by the
administrator. (Emphasis added.)

Though a lender may sell credit property insurance pursuant to
this section, it is important to note that the benefits
conferred on the consumer as a result of the sale must be "of
value" to the consumer and "reasonable" in relation to the
benefits. [See K.S.A. l6a-2-501(d).] we additionally note
that the sale of insurance is further restricted by K.A.R.

Sars,t
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Judith K. Stringer
Page 4

75-6~9. In light of this existing statute, the bill could be
viewed as redundant.

In addition to answering your specific questions regarding
1986 Senate Bill No. 454, we feel constrained to comment on
the potential effect of this legislation on the Kansas
consumer. The stated purpose of the bill is to allow a
borrower to purchase credit property insurance on all of his
household goods. (See minutes of the Senate Committee on
Financial Institutions and Insurance, February 5, 198¢) .
Passage of this legislation could easily result in the
consumer becoming a victim of "packing", a lucrative practice
in which a lender adds payments for "optional insurance" and
other products to the amount of the loan without the
customer's requesting them. Legislation like the Federal
Truth-in-Lending statute and the Kansas Consumer Credit

Code, K.S.A. 16a-1-101 et seq., were established to insure
the consumer a real choice in his decision to purchase credit
insurance. However, according to John M. Sheffey, 8 F1.

St. Univ. L. Rev., 463, 490 (1980) :

"It would be naive to assume that most or
éven many customers make a conscious

decision concerning the desirability and -7

price of the insurance, and, on the basis
of their conclusions, inform the creditor
whether to include or exclude the
insurance from the transaction. This
possibility is even more remote when
consumers must make their decisions
quickly and in the presence of lenders."

Sheffey goes on to note that such transactions are

inherently coercive in nature because many consumers
erroneously view the insurance purchase as a condition for
obtaining credit. From the standpoint of the consumer, it is
an "implied consent" method of closing a loan. The coercive
nature of the transaction is compounded by the fact that, by
the time the consumer receives the insurance disclosures, it
is likely that the consumer has"already decided to make the
purchase and is unlikely to forego the credit merely because
they do not like the credit terms disclosed. (Sheffey,

supra at 489,)

On many occasions, the creditor neglects to make the
consumer's choice obvious because the creditor will make a
substantial profit from the sale of credit insurance.
According to Sheffey:

e Do « e Tt e tm e
dioemmtameEsASRY L L Ao e



Judith K. Stringer
Page 5

- + . the creditor stands to make a
significant profit from the sale of credit
insurance. The creditor has none of the
usual acquisition costs associated with
insurance, because potential insureds need
not be sought out. They are already
attracted to the creditor by the prospect
of borrowing money or financing a
purchase." (Id. at 466.)

Finally, it is the opinion of this office that the potential
effect of 1986 Senate Bill MNo. 454 on consumers is contrary to
the purpose for which the uccce was established. As noted

above, K.S.A. 16a-1-102 sets forth the intent and purpose of
the code, and provides:

"(l) K.S.A. 16a-1-101 through 16a-9-102,
and amendments thereto, shall be liberally
construed and applied to promote its
underlying purposes and policies.

"(2) The underlying purposes and policies
of this act are:

“(c) to further consumer understandinag of
the terms of credit transactions and to
foster competition among suppliers of
consumer credit so that consumers may
obtain credit at reasonable cost;

"(d) to protect consumer buyers, lessees,
and borrowers against unfair practices by
some suppliers of consumer credit,

having due regard for the interests of
legitimate and scrupulous creditors;

"(e) to permit and encourage the

R development of fair and economically
sound consumer credit practices;
(Emphasis added.)

This offices believes that the amendment to K.S.A. l6a-4-301
contained in 1986 Senate Bill No. 454 contains the potential
to conflict with the stated purpose of the Kansas Consumer
Credit Code, i.e. further consumer understanding of credit
transactions, protect consumers against unfair practices by
suppliers of consumer credit, and encourage sound credit

practices. For example, if a consumer borrowed money to
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purchase a stereo, he could also obtain Property insurance on
the stereo and a previously purchased television on wvhich he
owed no money, with the lender named as loss pPayee. If the
television was destroyed, the insurance proceeds could be
applied to the stereo, thus Protecting the lender but leaving
the consumer without something he already had.

In conclusion, 1986 Senate Bill No. 454 would amend K.S.A,
l6a-4-301(a) to permit a lender to contract for and receive a
separate charge for insurance against loss or damage to
property "all or part of which" is related to the credit
transaction. 1If a loss occurred on goods insured pursuant to
K.S.A. 16a-4-301(a) which are not listed on the security
agreement, the insured might or might not receive the proceeds
from the insurance claim, depending on whether the lender was
named as loss payee. Further, a lender may already sell
Credit property insurance under the provisions of K.S.A.
16a-2-501, subject to the restrictions of K.A.R., 75-6-9,
Finally, the bill contains the potential to conflict with the

Very truly yours,

ROBERT T. STEPHAN
ATTORNEY GENERAL OF KANSAS

Jeffrey S. Southard
Deputy Attorney General
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Testimony of Paul B. Rasor
on behalf of
Kansas Consumer Credit Commissioner
on
Senate Bill No. 454
before the

House Committee on Insurance
March 19, 1986

The position of the Consumer Credit Commissioner’s office,
which, I might add, is also my personal position, is that this
bill is very harmful to consumers and should not be passed.

The stated purpose of the bill is to allow finance companies
to sell insurance to consumers to cover losses on their household
goods (HHG), even though those HHG have no relation to any credit
transaction. In fact, since present law allows creditors to
require insurance [K.S.A. 16a-4-109], this bill will allow
finance companies to force consumers to buy insurance they don’t
want and probably don’t need. And if they did want it, they
could almost certainly buy it cheaper somewhere else.

For example, under this bill, if I borrow $500 from
Beneficial Finance, federal law [16 C.F.R. § 444.2(a) (4)] now
restricts the security that Beneficial can take. It can no
longer take all of my HHG as collateral for this 1loan. The
lender can take a purchase money security interest, but if I
don’t use the $500 to buy something, this rule does not apply.
An even if I did, the lender could take only the item I bought as
collateral. It still could not take the rest of my HHG.

The federal law has some exceptions; it does allow the
lender to take a few specific items as collateral. One of these
is my stereo. Obviously, if Beneficial takes my stereo as
security, it would have an interest in seeing that the stereo was
insured. But under this bill, it can make me buy insurance on my
refrigerator - and on my washer and the rest of my furniture.

This makes no sense at all. It is as though the lender took

my car as collateral and then required me to buy insurance on my
boat.
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Why should a lender, whose only property interest is in my
stereo (or other property in which it is allowed to take a
security interest), ever care whether my refrigerator is insured?

The finance companies say that they just want to get back to
where they were in 1985 before the federal law restricting the
use of HHG as collateral went into effect. I guess I can’t blame
them; I am sure they wish the law had not changed. But the law
has changed. S.B. 454 looks like a subtle (or not so subtle)
attempt to get around the effect of the federal law. They can no
longer use HHG as collateral, but they can accomplish nearly the
same thing under this bill since the insurance proceeds in effect
become another form of security. This is certainly contrary to
the spirit of the federal law, and the Kansas legislature should
not be a party to this sort of end run.

In fact, as the Attorney General’s opinion points out, this
bill is contrary to the spirit and the general philosophy of the
Kansas Uniform Consumer Credit Code, the very law the bill would
amend. The bill represents a large step backwards in the Kansas
law of consumer protection.

I urge the committee to recommend against passage of this
bill.

Thank you.

Respectfully submitted,

Paul B. Rasor
Professor of Law
Washburn University School of Law





