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Date
MINUTES OF THE _House  COMMITTEE ON __ Judiciary
The meeting was called to order by Chairman Joe Knopp P — at
_3:30  ®H./p.m. on February 17 166 in room _313=5 __ of the Capitol.

All members were present except:

Representative Fuller was excused

Committee staff present:

Mike Heim, Legislative Research Department
Mary Torrence, Revisor of Statutes Office

Jan Sims, Committee Secretary

Conferees appearing before the committee:

The Chairman announced that committee members had been handed statements from the Sedgwick
County Health Care Cost Containment Round Table and DANI Associates, Inc. actuarial
consultants and that same would be made a part of the record. (Attachments 1 and 2)

HB 2661 - An act concerning certain health care providers; relating to medical malpractice
liakility and insurance coverage therefor; concerning regulation of certain
health care providers.

Final action of the committee continued beginning with:

New Sec. 13

Kathleen Sebelius explained the KILA amendment at line 348 on the first page 10 of New. Sec.
13. After discussion Rep. Solbach moved to pass over this amendment. Seconded by Rep.
Walker. Motion carried on a voice vote.

New Sec. 14

Rep. Teagarden moved to include the amendments proposed in (a) of New Sec. 14. Seconded

by Rep. Vancrum. Rep. Douville questiocned what tables were being referred to in those amend-

ments to arrive at "current value" stating that a table could be written many different

ways. Rep. O'Neal said these amendments confuse the issue on page 9 in that the court issues

a judgment for the cost of the annuity. It should not then be required to reduce the judgment
to present value. Rep. Solbach stated that those values are needed if people are going to use
the pinhole provision of the cap. Motion carried on a voice vote.

Rep. Walker moved that the lanquage at lines 362-365 be deleted. Seconded by Rep.
Snowbarger. Motion carried on a voice vote.

New Sec. 16

Jerry Slaughter of the Kansas Medical Society suggested that a period be placed after the
word "licensed" in line 382 and delete the rest of that sentence in order to accomplish the
intent of that language. Rep. Solbach moved to adopt Mr. Slaughter's suggestion as an
amendment. Seconded by Rep. O'Neal. Rep. Duncan said that action would take away the purpose
of the section. Rep. Buehler reminded the committee of the trouble explained to the interim
committee of people coming in and saying they were specialists when in fact they were not.
Rep. Knopp said that the focus had been on whether the physician testifying was in active practice
more than on whether he was practicing a particular specialty. Rep. Bideau made a

substitute motion to change the word "same" to "his" in line 382 and add a period after

the word "profession'. Seconded by Rep. Wunsch. The substitute motion failed on a voice
vote. Rep. Solbach's motion carried on a voice vote.

New Sec. 17

Wayne Stratton of the Kansas Medical Society told the committee that the proposed
amendment at line 386 was agreed to by all parties. Rep. Duncan moved to include the
amendment at line 386. Seconded by Rep. Snowbarger. Motion carried 9 votes to 8.

Rep. Duncan moved to delete sections (d) through (h) of New Sec. 17. Seconded by Rep.
Snowbarger. Rep. Vancrum said those provisions were needed to operate as a hammer to
induce settlements. He realizes that this language may result in no settlement offers
being made, but feels that the language is needed. Rep. Shriver agreed and offered
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that perhaps the percentage could be lowered especially in light of the provisions of (h).
Rep. Walker stated that the interim committee had worked this provision extensively

and supported the percentage as it is. Rep. Bideau said pressure is needed to settle cases
close to the limits of the fund much like a bad faith penalty in insurance policies

operates. The Kansas Medical Society asked about the cases where liability is question-

able. They stated that many plaintiffs would not have funds to pay attorney

fees awarded under this provision. FEugene Ralston of the Kansas Trial Lawyers Association
said they agree with the opposition to this language in cases with questionable liability. It
places pressure on plaintiffs to succumb to the threat of the penalty in order to settle.
Motion carried 11 votes to 8.

New Sec. 18
Rep. O'Neal moved that the amendment at line 443 be included. Seconded by Rep. Wunsch. Motion
carried on a voice vote.

New Sec. 20

The Kansas Medical Society and Insurance Commissiocner's Office explained that the amendment at
line 507 was a cleanup provision. Rep. O'Neal moved that the language be included. Seconded
by Rep. Wunsch. Motion carried on a voice vote.

New Sec. 21

Rep. Walker stated that the cammittee was concerned that attorney fees were granted pro forma

in most cases and felt the amending language would make the court look at attorney fees more
closely, especially in major cases. The Chairman said that adding "on the motion of either
party or on motion of the court" would make it an evidentiary hearing to consider the eight items
in section 21(a) (1)-(8). Rep. Solbach moved to add "on the motion of either party" at

lines 516, 520 and 524. Seconded by Rep. Whiteman. Motion failed on voice vote.

Sec. 22

Rep. Solbach moved to adopt the amendment at line 567 with the correction of substituting
"procured" for 'procedured' in the second line of the amendment. Seconded by Rep. Walker.
Motion carried on a voice vote.

Sec. 23

Rep. Vancrum offered Attachment A as an amendment to Sec. 23. Seconded by Rep. Bideau.

Rep. Vancrum said we know there is a way to experience rate because it is presently done in
the fund. Attachment A would require experience rating for the first $200,000 of coverage of
private insurance based on actual loss experience. Motion carried on a voice vote.

Ted Fay of the Insurance Department said that October 1, 1986 is an impossible deadline for
the Department to comply with. Rep. Duncan moved that the requlations be made effective
July 1, 1987. Seconded by Rep. Vancrum. Motion carried on a voice vote.

Rep. O'Neal moved for an amendment providing a floor of $15,000 for cases which were settled
for nuisance value before being considered as a part of claims history. Seconded by Rep.
Wunsch. It was stated that this could be made a part of the regulations. Motion failed 7 votes
to 9.

Sec. 24
Rep. Duncan moved that the amending language for (D) at line 715 be included. Seconded by
Rep. Bideau. Motion carried on a voice vote.

Rep. Solbach moved that the amendment at line 57 be included. Seconded by Rep. Snowbarger.
Motion carried on a voice vote.

Rep. O'Neal moved that the amendment to line 98 be adopted. Seconded by Rep. Wunsch.
Motion carried on voice vote.

Rep. Vancrum moved to adopt the amendments on lines 101 and 103. Seconded by Rep.
Snowbarger. Motion carried on a voice vote.

Rep. Solbach moved to adopt the insurance commissioner's language proposed on page 24. Seconded
by Rep. Wagnon. Motion failed on voice vote.

Rep. O'Neal moved to delete amendments at lines 124 et seqg. and return to current law.
Seconded by Rep. Shriver. Motion carried on a voice vote.
Page 2 of 4
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Sec. 25

Rep. Vancrum moved to adopt the second paragraph of the amendment offered at line 174. Seconded
by Rep. Bideau. Motion carried on a voice vote.

Rep. Shriver moved to add the proposed provision pertaining to appeal bonds on page 25. Seconded
by Rep. Sclbach. Motion carried on a voice vote.

Rep. Snowbarger moved to delete the lanquage in brackets on lines 175-178. Seconded by
Rep. Vancrum. Motion carried on a voice vote.

Rep. Vancrum offered Attachment B as an amendment at line 205. Seconded by Rep. Bideau.
Motion carried on a voice vote.

Sec. 29

Rep. Cloud handed committee members a copy of HB 2753 which makes it a requirement

of the Governor in making appointments to the Board of Healing Arts to appoint the member from
lists submitted by the Kansas Medical Society, etc. and offered that provision as an

amendment to HB 2661. Seconded by Rep. Walker. Rep. Shriver made a substitute motion to
reinsert the striken language at lines 275 through 290. Seconded by Rep. Solbach. Rep. Buehler
said conferees had stated that Rep. Cloud's proposal would be unconstitutional. Staff
responded that further research of rulings of the Kansas Supreme Court would support its
constitutionality. Substitute motion carried 11 votes to 8.

Sec. 30

Rep. Bideau moved that "the spouse of a licensee'" be inserted in the proposed amendment at
line 320 conform with the proposal of the Kansas Chiropractor's Association. Seconded
by Rep. Solbach. Motion carried on a voice vote.

Sec. 32

The Kansas Medical Society proposed Attachment C be added to the bill at line 340 with
the following change: on line 2 of page 3 of Attachment C "be confidential and shall not
be disclosed" should be added after the word "shall'". Rep. Solbach moved for the
amendment of Attachment C as amended. Seconded by Rep. Buehler. Motion carried on a
voice vote.

Sec. 33
Rep. Scolbach moved that the word "annulled" be striken where found in sections 30, 32
and 33. Seconded by Rep. Bideau. Motion carried on a voice vote.

Rep. Duncan moved to insert the word "limited" in line 349. Seconded by Rep. Snowbardger.
Motion carried on a voice vote.

Sec. 34

Rep. Snowbarger moved to include the proposed amendment (cc) to Sec. 34 at line 551. Seconded
by Rep. Sclbach. Motion carried on a voice vote.

Rep. Adam moved to reconsider the amendment of (cc). Seconded by Rep. Whiteman. Motion
carried on a voice vote. Rep. Duncan offered a friendly amendment to change "area"

to "specialty'". Rep. Snowbarger withdrew his amendment and moved to add '"field of
practice in the healing arts'". Rep. Solbach seconded. Motion carried on a voice vote.

Rep. Snowbarger moved to adopt the amendments at lines 556 and 558... Seconded by Rep.
Wunsch. Motion carried on a voice vote.

The K.B.A. note was withdrawn.

Sec. 35

Rep. Solbach moved that the amendments at line 619 amending sections (21) through (28)
e adopted. Seconded by Rep. Teagarden. Upon discussion that these provisions

were duplicative, Rep. Teagarden withdrew his second. Seconded by Rep. O'Neal. Motion
carried on a voice vote.

Sec. 40
Rep. Teagarden moved to strike the lanquage at lines 744 and 745 and to change the word
"be" to "are'" in line 746. Seconded by Rep. Wagnon. Motion carried on a voice vote.

Page 3 of &
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Sec. 42

Rep. Solbach made a motion for the concept of exempting screening panels when there has been
an affidavit filed with the court showing that a qualified expert has reviewed the case

and is prepared to testify that there was negligence and that negligence caused the injury
in the instant case. Motion seconded by Rep. Whiteman. Ron Smith of the KBA said the KBA
position is in the middle between the proposed language and Rep. Solbach's motion.

Rep. Solbach moved to amend his motion to conform to the KBA position. Motion failed

on a volce vote.

Rep. Buehler moved to adopt amendment (d) at line 815. Seconded by Rep. Harper. Motion
failed 8 votes to 10.

Sec. 25

Rep. Solbach moved to include any economic loss in the provisions of the pinhole amendment.
Seconded by Rep. Whiteman. Rep. Bideau said that would open up the pinhole even further
and make it similar to a victims' reparations board. Motion failed on a voice vote.

Rep. Harper moved to adopt the balloon amendment pertaining to the pinhole. Seconded
by Rep. Wunsch. Motion carried on a voice vote.

Rep. Shriver stated he is generally in support of HB 2661 but feels two things are needed, those
being a sunset on the cap to send a message to the insurance industry that the cap is being
placed in order to have a reduction in premiums to Kansas doctors and tie the Consumer

Price Index to awards at a point three or four years down the road.

Rep. Solbach moved the $1 million cap be subject to the Consumer Price Index beginning
three years from now on an annual basis and after that to be based on the difference
between the current CPI and the July, 1989 CPI. Motion seconded by Rep. Whiteman. Rep.
Walker said that the $1 million cap is a compromise as it is and should remain intact.
Motion failed on a voice vote.

Rep. Shriver moved that a seven year sunset be placed on the pain and suffering cap and
on the $1 million cap with the condition that if the legislature at that time sees some
premium relief it could be extended. Seconded by Rep. Teagarden. Motion carried 9
votes to 8.

Rep. Walker moved that the lanquage presented by the Insurance Department regarding owner-
ship of annuities and the tax consequences thereof be adopted as an amendment. Seconded
by Rep. Shriver. Motion carried on a voice vote.

Rep. Harper moved that the cammittee report HB 2661 favorably. Seconded by Rep.
Walker. Motion carried on a voice vote.

The meeting adjourned at 7:10 P.M.
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DANI Associates Inc.

Actuarial Consultants
Ashland Office Center ¢ Evesham & Alpha Avenues e Voorhees, NJ 08043

(609) 795-5558

February 10, 1985

Mr. Robert D. Hayes
Supervisor

Professional Liability Section
Kansas Insurance Department
420 South West Sth

Topeka, Kansas 66612

Re: Actuarial Evaluation of Kansas House Bill No. 2661 on Fiscal Year 1986/87 Surcharges

Dear Boo:

Hepefully, the following information will prove acequate in answering questions raised in aur
conversation of February 6th.

It is our tentative opinion, besed on our review of H.B. 2661 and using available data, that
an 8 to 12 percent reduction in the 1986/76 surcharge would be deserved under the provisions of
this bill relative to those of the Health Care Providers Insurance Availability Act (HCPIAA) as
it is presently constituted. Hawever, due to the general lack of coparable Kansas data in the
tail required to cost this bill, please note that our estimate is necessarily the result of
considerable actuarial judgrent. In Tight of presently unquantifiable effects of the bill o
jnactive providers, on experience rated providers, and claiment recoveries, a more conservative
savings range of 5 to 15 percent shas1d be anticipated. Of course, ever finer evaluations of
the cost saving aspects of the bill wauld be possible with the prospective amessing of actuarial
data subject to its provisions.

Approximetely en additional 5 percent savings (relative to existing provisions) wauld be
realized anrually as more claims would fall under the revised HCPIAA provisicns, until a total
savings in the range of 30 to 40 percent wauld be achieved in otherwise generated costs. The
suggested total savings would equally describe the offect on the 1986/87 surcharge if an
claims outstanding (as opposed to occurrence) inplementation of the bill had been proposed.

In sharp contrest to H.B. 2661, earlier proposals we were asked to examine which provided for a
$500,000 indemity cap and supplemental medical expense COVErages would have produced only 1 to
3 percent (prospective) reductions in the 1986/87 surcharge and only 15 to 20 percent total

(retrospective) reductions.

As a final item concerning the bill, we reiterate the following clarification of the difference
between a $1 million limitation placed on the sum of app licable primary coverage and Fund
excess coverage, and a $1 million statutory cap placed on claiment recoveries. )
rohm il
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Mr. R. D. Hayes
February 10, 1986
Page 2 of 2

One of the principal underlying objectives of recent proposed revisions to the HCPIAA has

been to contain the total costs of the Kansas Medical Professional Liability system. Obviously,
both approaches would serve to reduce the Fund's Tiabilities from their present levels.

Hawever, a statutory cap would additionally eliminate affordability and availebility problems
which potentially face health care providers who would otherwise require coverage in excess of
that provided by the Fund. Thus, unlike a statutory cap, a limit on the Fund's liabilities
simply shifts the burden of coverage and does not contain total costs.

These potential problems can be traced to:
(1) the increased visibility of coverage layers in excess of the Fund;
(2) the increase in the number of providers requiring these coverage layers; and

(3} the replacement of the Fund's legisiated group marketing approach with individual
transactions in the camercial marketplace.

Since affordability and availability questions led to the creation of the Fund, new concerns of
this type, presented by the limit approach, may ultimately necessitate further legislative
action. The utilization of a statutory cap awoids this pitfall and addresses the cost
containment objective of recent legislative proposals.

If you have any questions concerning this or earlier material we have fumished to yau regarding
proposed legislative changes to the HCPIAA, please do not hesitate tc call.

Sincerely,

o Tl
Anthony T. Valenti
President

ATV/vev
cc: Mr. C. M. Ledermen



KANSAS HOUSE BILL NO. 2661
Suggested Amendments and/or Additions

Page 24, lines 123 - 125 inclusive :

n __rates shall be established as a flat dollar amunt per health care provider
classification in accordance with a system of surcharge classification rates to be
proulgated by the Comissioner which shall be applicable to all health care providers with
the exception of the University of Kansas Medical Center. As such, these rates shall
reflect the anticipated needs of the fund by classification based upon reasonable and
prudent actuarial principles, consistently epplied. Surcharge retes shall also give due
consideration to the average premium paid by all health care providers by rate
classification based upon rating plans ewployed by insurers in the determination of
basic..."”

Page 24, Tines 128 - 132 inclusive :

" thereto. For self-insurers, cther than the University of Kensas Medical Center, due
consideration shall be given to the average annual amunts by rate classification which
would have been paid by self-insurers for basic coverage as calculated in ac-..."

Page 24, Tine 141 :

" ..of an assumed aggregate premium of $600,000. In order to establish and monitor the
system of surcharge classification rates, each licensed commercial insurer shall be
required to file as of April 1st of each year a schedule of written and earmed exposures by
classification for the preceding year ending December 3lst besed upon the latest adopted
statistical reporting plan of the Insurance Services Office (I0). At the same time,
each insurer shall be required to provide a schedule, in I statistical plan detail, of
basic coverage rates approved for its use as of the preceding December 3lst.”



Beech Aircraft Corporation 316 681 7111
P O Box 85 TWX 910 741 6944
Wichita KS 67201-0085 USA Telex 71 203603

Qeechcraft

A Raytheon Company

February 11, 1986

Kansas House Judiciary Committee
. C/0 Representative Joe Knopp, Chairman
State Capitol
Room 175 West
Topeka, KS 66612

Re: Statement Before The Kansas House Judiciary Committe on
House Bill 2661 ' '

Mr. Chairman, members of the committee, I am the Chairman of the Sedgwick
County Health Care Cost Containment Round Table, and Manager of Employee
Benefits for Beech Aircraft Corporation. I would like to thank you for this
opportunity to testify in favor of House Bill 2661, with some reservations.
The Round Table has studied the medical malpractice problem during the past
twelve months. Our Round Table members applaud most of the tort reform
recommendations found in HB2661. We are unanimous on this point: the
skyrocketing cost of medical malpractice insurance premiums has reached a
crisis situation which must be brought under control. A large portion of the
cost of the malpractice crisis is being absorbed by every Kansan who pays for
physician or hospital services, whether directly out of their pocket or
indirectly through a health insurance plan. Employers who purchase health
coverage on behalf of their employees are facing a new round of "pass-through"
price escalations caused by the increased malpractice premiums. The price
escalations will be compounded by Medicare's price limits which shield Medicare
from its share of the increased costs. This is a problem affecting and paid
for by ail Kansans so any attempted legisiative solution should be fair and
reasonable to all Kansans.

With the right of Kansans to recover reasonable damages from negligent
physician actions foremost in our considerations, our study concluded that the
following tort reforms found in HB2661 are justifiable and fair, and will be
effective in solving the medical malpractice crisis:

limit noneconomic loss recovery to $250,000

limit total economic and noneconomic loss recovery to $1,000,000
require juries to itemize and categorize each type of 1loss
recovery award.

° require the court to enter judgement, with respect to future
economic loss, for an annuity contract (present value) payable
over the term of the verdict.

° require attorney fee calculations to be based on the present
value of the annuity contract for future economic loss.

Sloein qudlllaty
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The Round Table members believe that a $1,000,000 total loss recovery limit is
the absolute lowest amount that should be available to Kansans.  Therefore, we
strongly recommend that HB2661 be amended so that all applicable attorney fees
and lawsuit expenses be separated and placed above the $1,000,000 total loss
recovery limit, thereby preventing attorney fees and expenses from reducing the
full recovery amount available to negligently injured Kansans.

Futhermore, quid pro quo of placing limits on an injured party's loss recovery
requires a limit on plaintiff attorney fees. The Round Table recommends HB2661
be amended to limit plaintiff attorney fees to $200,000. Consideration should
also be given to limiting defendant's attorney fees to $200,000.

Finally, the Round Table recommends that the court be mandated to include in
its instructions to the jury a statement that:

"medicine is by nature a risky practice, sometimes unpredictable. The
law does not require of a physician perfection or prophetic insight.
Immediate and therefore imperfect decisions are sometimes required.
The difficulties and uncertainties in the practice of medicine are
such that no practitioner can guarantee results. In short, it 1is
quite possible for a physician to be unsuccessful in his or her care
of a patient without being at fault".

We found that judges rarely agree to provide this basic instruction to the
jury.

Thank you for your consideration.

Sincerely,

Do Srdoc

Don Snyder
Chairman, Sedgwick County Health
Care Cost Containment Round Table

The Sedgwick County Health Cost Containment Round Table represents
manufacturers, businesses, labor unions, physicians, health insurance companies
and hospitals regarding health care delivery in Sedgwick County.  The Round
Table has been effective during the past seven years in directing the
cooperative efforts of its members toward alleviating serious health care cost
problems without compromising quality of care or eroding the insurance coverage
provided to employees of our community. A recent development of our effort is
the establishment of a community-wide preferred provider association which will
soon offer cost containment programs to employers in South Central Kansas.
Health Care Plus, a past involvement of our Round Table, has been exceptionally
successful in terms of market growth and acceptance by Kansans.

DS:me



Session of 1985

HOUSE BILL No. 2573

By Committee on Federal and State Affairs

3-20

0017 AN ACT concerning the state board of healing arts; affecting the -
0018  composition thereof; relating to the appointment of members
0019  thereto; amending K.S.A. 65-2813, 65-2814 and 65-2822 and
0020  K.S.A. 1984 Supp. 65-2812, and repealing the existing sec-
0021 tions.

0022 Be it enacted by the Legislature of the State of Kansas:

0023  Section 1. K.S.A. 1984 Supp. 65-2812 is hereby amended to
0024 read as follows: 65-2812. (a) For the purpose of administering the
0025 provisions of this act, the governor shall appoint a state board of
0026 healing arts consisting of 33 15 members. At least 30 days before
0027 the expiration of any term, other than that those of the membesr
0028 members appointed frem to represent the general public and of
0029 the registered podiatrist member of the board, the professional
0030 society or association shall submit to the governor a list of hree
0031 five or more names of persons of recognized ability who have the
0032 qualifications prescribed for board members for each member of
0033 the board who will be appointed from its branch of the healing
0034 arts. The governor shall consider the list of persons in making the
0035 and select a person therefrom for appointment to the board. In
0036 case of a vacancy on the board, other than that of the @ member
0037 appointed frem to represent the general public and or of the
0038 registered podiatrist member of the board, prior to the expiration
0039 of a term of office, the governor shall appoint a qualified succes-
0040 sor to fill the unexpired term; and. In making the appointment,
0041 the governor shall give eensideration to consider the list of
0042 persons last submitted to the governor and select a person
0043 therefrom for appointment as the successor member.

0044 (b) The provisions of the Kansas sunset law apply to the state
0045 board of healing arts appointed pursuant to this section and the
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board is subject to abolition under that law.

Sec. 2. K.S.A.65-2813 is hereby amended to read as follows:
65-2813. Five {5} members of the board shall hold a degree of
doctor of medicine from an accredited medical school and shall
be residents of and have been actively engaged in the practice of
medicine and surgery in the state of Kansas under license issued
in this state, for a period of at least six {6} consecutive years
immediately preceding their appointment; three {3) members
shall hold a degree of doctor of osteopathy from an accredited
school of osteopathic medicine and surgery and shall be resi-
dents of and have been actively engaged in the practice of
osteopathic medicine and surgery in the state of Kansas under
license issued in this state, for a period of at least six {8} consec-
utive years immediately preceding their appointment; and three
3} members shall hold a degree of doctor of chiropractic from an
accredited school of chiropractic and shall be residents of and
have been actively engaged in the practice of chiropractic in the
state of Kansas under license issued in this state, for a period of at
least six {6} consecutive years immediately preceding their ap-
pointment; ard one member shall be a registered podiatrist and
shall be a resident of and have been actively engaged in the
practice of podiatry in the state of Kansas under license issued in
this state for a period of at least six {6) consecutive years imme-
diately preceding appointment; and ene membesr three members
shall be frem appointed to represent the general public of this
state.

Sec. 3. K.S.A.65-2814 is hereby amended to read as follows:
65-2814. Whenever a vacancy shal eeeur occurs in the member-
ship of the board, the governor shall appoint a successor of like
qualifications. All appointments made shall be for a term of four
{4 years, but no member shall be appointed for more than three
{3} successive four-year terms, except that any term served by a
member as secretary shall not be considered in applying suc-
cessive term limitations. The term of the board member from the
ease of the member from the general publie and July 1, 1976, in
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the ease of the registered pediatrist: Each member shall serve .
until his ex her a successor is appointed and qualified. Whenever
a vacancy shkall eeeur occurs in the membership of the board for
any reason other than the expiration of a member’s term of office,
the governor shall appoint a successor of like qualifications to fill
the unexpired term.

Sec. 4. K.S.A.65-2822 is hereby amended to read as follows:
65-2822. Seven {4 Eight members shall constitute a quorum for
the transaction of business.

Sec. 5. K.S.A. 65-2813, 65-2814 and 65-2822 and K.S.A. 1984
Supp. 65-2812 are hereby repealed.

Sec. 6. This act shall take effect and be in force from and
after its publication in the statute book.



0017
0018
0019
0020
0021
0022
0023

. 0024

\()025
0026
0027
0028
0029
0030
0031
0032
0033
0034
0035
0036
0037
0038
0039
0040
0041
0042

l\ 0043

0044

Session of 1U86

HOUSE BILL No. 2661
By Special Committee on Medical Malpractice
Re Proposal No. 47
12-17

AN ACT concerning certain health care providers; relating to
medical malpractice liability and insurance coverage therefor;
concerning regulation of certain health care providers;
amending K.S.A. 7-121b, 65-430, 65-2809, 65-2812, 65-2813,
65-2814, 65-2822, 65-2833, 65-2836, 65-2837, 65-2838, 65-
2840a, 65-2898a, 65-28,121, 65-28,122, 65-4902, 65-4904 and
65-4907 and K.S.A. 1985 Supp. 40-3003, 40-3401, 40-3403,
40-3404 and 40-3408 and repealing the existing seclions.

Be it enacted by the Legislature of the State of Kansas:

New Section 1. As used in sections 1 through 10:

(a) “Department” means the departinent of health and envi-
ronment. _

(b) “Health care provider” has the meaning provided by
K.S.A. 40-3401 and amendments thereto.

(¢) “License,” “licensee” and “licensing” include compara-
ble terms which relate to regulation similar to licensure, such as
certification or registration.

(d) “Medical care facility” has the meaning provided by
K.S.A. 65-425 and amendments thereto.

(e) “Reportable incident” means an act by a health care
provider which is or may be below the applicable standard of
care.

(H “Risk manager” mecans the individual designated by a
medical care facility to administer its internal risk management
program and to receive reports of reportable incidents within the
facility.

(g) “Secretary” means the secretary of health and environ-
ment.

| New Section 1. Substantial increases in costs
1of professional liability insurance for health

care providers have created a crisis of

lavailability and affordability. This situation
| poses a serious threat to the continued

| availability and quality of health care in

| Kansas. In the interest of the public health

| and welfare, new measures are required to

| assure that affordable professional liability
1 insurance will be available to Kansas health

| care providers, to assure that injured parties
| receive adequate compensation for their

injuries, and to maintain the quality of health

'} care. in Kansas. '

(Similar to sec. 9) (Ks. Med. Soc.)
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New Sec. 2.
maintain an internal risk management program which shall con-
sist of:

(a) Each medical care facility shall establish and

(1) A system for investigation and analysis of the frequency
and causes of reportable incidents within the facility;

(2) measures to minimize the occurrence of reportable in-
cidents and the resulting injuries within the facility; and

(3) areporting system based upon the duty of all health care
providers stafling the facility and all agents and employees of the
facility directly involved in the delivery of health care services to
report reportable incidents to the chief of the medical staff, chief
administrative officer or risk manager of the facility.

(b) Not less than 60 days before the time for renewal of its
license in 1987, each medical care facility shall submit to the
department its plan for establishing and implementing an inter-
nal risk management program. Failure to submit such a plan
shall result in denial of the renewal of the facility’s license.

(c) Upon review of a plan submitted pursuant to subsection
(b), the departinent shall determine whether the plan meets

criteria of this section. Ifthe plan does not meet such criteria, the
department shall disapprove the plan and return it to the facility,
along with the reasons for disapprova]. Within 60 days, the
facility shall submit to the department a revised plan which

. . /§ . s
meets tthl)Jectlons of the deparlmelg. No medical care facility
shall be granted renewal of its license in 1988 unless its plan has

/ |

been approved by the department, +—

New Sec. 3. (a) If a health care provider, or a medical care
facility agent or employee who is directly involved in the deliv-
ery of health care services, has knowledge that a health care
provider has committed an act which is or may be below the
applicable standard of carg, such health care provider, agent or

b
+

|

H
h

employee shall report such knowledge as follows:
(1)

facility, the report shall be made to the appropriate state or

If the reportable incident did not occur in a medical care

county professional society or organization, which shall refer the

)

™~ . . . . (3 {
matter to a professional practices review committee duly consti- '~..‘ o
m.‘_? ' e

tuted pursuant to the society’s or organization’s bylaws. The

i

i
}
i
i.
!
l,

(
|

except as provided in section

requirements of the statute and any
regulations adopted thereunder
(Ks. Med. -Soc.)

shall not be

the failure to
this section,

27. (Ks.Med.Soc.)

(d) a meaical care facility
liable for compliance with or
comply with the provisions of

\\\\\T*fK.B.AQ note: Nurses are not providers but

may be employees.

L or which constitutes grounds for disciplinary

action under section 34 (Ks. Med. Soc.)
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committee shall investigate all such reports and take appropriate
action. The committee shall have the duty to report to the
appropriate state licensing agency any finding by the committee
that a health care provider acted below the applicable standard
of care so that the agency may take appropriate disciplinary
measures.

(2) 1f the reportable incident occurred within a medical care
facility, the report shall be made to the chief of the medical stafl,
chief administrative officer or risk manager of the facility. The
chief of the medical staff, chief administrative officer or risk
manager shall refer the report to the appropriate executive com-
mittee or professional practices peer review committee which is
duly constituted pursuant to the bylaws of the facility. The
committee shall investigate all such reports and take appropriate

actiont In making its -investigation, the committee may also

consider treatment rendered by the health care provider outside A

the facility. The committee shall have the duty to report to the
appropriate state licensing agency any finding by the committee
that a health care provider acted below the applicable standard
of care so that the agency may take appropriate disciplinary
measures.

(3) If the health care provider involved in the reportable
incident is a medical care facility, the report shall be made to the
chief of the medical staff, chief administrative officer or risk
manager of the facility. The chief of the medical staff, chief
administrative officer or risk manager shall refer the report to the
appropriate executive committee which is duly constituted pur-
suant to the bylaws of the facility. The executive committee shall
investigate all such reports and take appropriate action. The
committee shall have the duty to report to the department of
health and environment any finding that the facility acted below
the applicable standard of care so that appropriate disciplinary
measures may be taken. ‘

(b) 1fareportable incidentis reported to a state agency which
licenses health care providers, the agency may investigate the
report or may refer the report to areview or executive committee
to which the report could have been made under subsection (a)

|, including recommendation of a restriction

of pr%vileges at the appropriate health care
facility '

(Ks. Med. Soc.)
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0119 for investigation by such conunittee

()&()(d(c)i Each review and executive committee referrved to in sub-
0121
0122
0123
0124
0125
()126@)1(1)] If a state agency that licenses health care providers de-
0127
0128
0129
0130
0131

section (a) shall submit to the appropriate state licensing agency,
at least once cvery three months, a report summarizing the
reports received by the committee pursuant to this section. The
report shall include the number of reportable incidents reported,
whether an investigation was conducted and any action taken.

termines that a review or executive committee referred to in
subsection (a) is not fulfilling its duties under this section, the
agency, upon notice and an opportunity to be heard, may require
all reports pursuant to this section to be made directly to the
agency.

-

0132 New Sec. 1.
0133
0134
0135
0136
0137
0138
0139
0140
0141
0142
0143
0144
0145
0146
0147

(a) If a report to a state licensing agency pursu-

ant to subsection (a)(1) or (2) of section 3 or any other report or
complaint filed with such agency relates to a health care pro-
vider’s inability to practice the provider’s profession with rea-m
sonable skill and safety due to physical or mental disabilities,"
including deterioration through the aging process, loss of motor

skill or abuse of drugs or alcohol, the agency may refer the matter

to an impaired provider commillee of the appropriate state or
county professional society or organization.

(h) The state licensing agency shall have the authority to
enter into an agreement with the impaired provider committee of
the appropriate state or county professional society or organiza-
tion to undertake those functions and responsibilities specified
in the agreement and to provide for payment therefor from
moneys appropriated to the agency for that purpose. Such func-
tions and responsibilities may include any or all of the following:

0148 (1) Contracting with providers of treatment programs;,

0149 (2) receiving and evaluating reports of suspected impairment

0150 from any source;

0151 (3) intervening in cases of verified impairment;

0152 (4) referring impaired providers to treatment programs;

0153 (5) monitoring the treatment and rchabilitation of impaired .
0151 health care providers; { N _j
o155 (6)  providing posttreatment monitoring and support of reha-

(c) When a report made under this section is

investigated pursuant to the procedure set forth
‘under this section, the reporting entity shall
‘not be liable for any penalty for failure to
.report as set forth under sections 34, 36, 39,
or 40,

of this act.

(Ks. Med. Soc.)

(f) The provisions of this section shall not
apply to a health care provider acting as a
consultant or providing review at the request
of any person or party. '

(Ks. Med. Soc.)
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bilitated impaired health care providers; and

(7) performing such other activities as agreed upon by the
licensing agency and the impaired providers comnittec.

(¢) The provider committee shall develop procedures in
consultation with the licensing agency for:

(1) Periodic reporting of statistical information regarding im-
paired provider program activity;

(2) periodic disclosure and joint review of such information
as the licensing agency considers appropriate regarding reports
received, contacts or investigations made and the disposition of

each xepox(cxccpt that the committee shall not disclose any ——-——-—’l (strike) (Ks.

personally identifiable information except as provided in sub-
sections (¢)(3) and c)(lm

(3) immediate reporting to the licensing agency of the name
and results of any contact or investigation regarding any im-
paired provider who is believed to constitute an imminent
danger to the public or to self; .

(4) reporting to the licensing agency, in a timely fashion, any
impaired provider who refuses to cooperate with the committee
or refuses to submit to treatment, or whose impairment is not
substantially alleviated through treatment, and who in the opin-
ion of the committee exhibits professional incompetence;

(5) informing each participant of the impaired provider com-
mittee of the procedures, the responsibilities of participants and
the possible consequences of noncompliance.

(d) If the licensing agency has reasonable cause to l)elleve
that a health care provider is impaired, the licensing agency may
cause an evaluation of such health care provider to be conducted

by the provider committee’for the purpose of determining if

there is an impairment. The provider committeegshall report the .

findings of its evaluation to the licensing agency.

(e) An impaired health care provider may submit a written
request to the licensing agency for a restriction of the provider’s
license. The agency may grant such request for restriction and
shall have authority to attach conditions to the licensure of the
provider to practice within specified limilations. Removal of a
voluntary restriction on licensure to practice shall be subject to

jor its designee

|or its designee

(Ks.

Med. Soc.)

Med.

- Soc.)



) ’HB 2661 6 m

0193 the statutory procedure for reinstatement of license.

0194  (f) A report to the provider committee shall be deemed to be
0195 areport to the licensing agency for the purposes of any mandated
0196 reporting of provider impairment otherwise provided for by the
0197 law of this state. .
0198 (g) An impaired provider who is participating in, or has

0199 successfully completed, a treatment program pursuant to this

0200 section shall not be excluded from any medical care facility staff .
0201 solely because of such participation. However, the medical care facility may consider

: i i ini tent of
. : . ‘i , any impairment in determining the ex .
0202 (h) Notwithstanding any other provision of law, a state or | prlilvileges granted to a health care provider,

0203 county professional society or organization and theEmpau‘e(ﬂ\v’ (Ks. Med. Soc.)
N (strike)

0204 Jprovider committeg members thereof shall not be liable to any
0205 person for any acts, omissions or recommendations made in good
0206 faith while acting within the scope of the responsibilities im-
0207 posed pursuant to this section. :
0208 New Sec. 5. (a) The following reports and records made i
0209 pursuant to section 3 or 4 shall be confidential and are not /""m‘y
0210 admissible in any civil or administrative action other than a

0211 disciplinary proceeding by the appropriate state licensing .
0212 agency:

(Ks. Med. Soc.)

i

0213 (1) Reports and records of executive or review committees of :l
0214 medical care facilities or of a professional society or organization; |
0215 (2) reports and records of the chiefl of the medical staff, chief
0216 administrative officer or risk manager of a medical care facility;
0217 and )
0218 (3) reports and records of any state licensing agency or im- :
0219 paired&rovider's committee which pertain to impaired provid-
0220 erg]
0221 (b) No person in attendance at any meeting of an executive or
0222 review committee of a medical care facility or of a professional |
0223 society or organization while such committee is engaged in the f
0224 duties imposed by section 3 shall be compelled to testify in any é

|

(strike) ‘ . : '
i provider committee of a professional socilety
» | or organization. ~

. (Ks. Med. Soc.)

v

0225 civil, criminal or administrative action, other than a disciplinary
0226 proceeding by the appropriate licensing agency, as to any com-
0227 mittee discussions or proceedings.

12 "
0228 (c) No person in attendance at any meeting of an impaired \"“‘M.,.\*j
0229 provider committee shall be required to testify in any civil, i
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criminal or administrative action, other than a disciplinary pro-
ceeding by the appropriate state licensing agency, as to any
commiltee discussions or proceedings.

New Sec. 6. Any person or entity which, in good faith, re-
ports or provides information or investigates any health care
provider as authorized by section 3 or 4 shall not be liable in a
civil action for damages or other reliefarising from the reporting,
providing of information or investigation except upon clear and
convincing evidence that the report or information was com-
pletely false, or that the investigation was based on false infor-
mation, and that the falsity was actually known to the person
making the report, providing the information or conducting the
investigation at the time thereof. [No claim arising from the
making of such report, providing of such information or conduct
of such investigation shall proceed to trial unless the court first
determines that a substantial probability exists that the person
making the claim will prevail:) :

New Sec. 7. (a) No person or entity shall be subject to lia-
bility in a civil action for failure to report as required by section 3
or 4.

(b) The license of a person or entity licensed to practice as a
health care provider may be revoked, suspended or limited, or
the licensee subjected to public or private censure, by the
appropriate state licensing agency if the licensee is found, upon
notice and an opportunity to be heard in accordance with the
Kansas administrative procedures act, to have willfully and
knowingly failed to make any report as required by section 3 or 4.

(¢) Willful and knowing failure to make a report required by

—} (strike)

section 3 or 4 is a class C misdemeanor.
New Sec. 8.
discriminate against any employee for making any report pursu-

Ea No employer shall discharge or otherwise

ant to section 3 or 4.
ﬂb) Any employer who violates the provisions of subsection

(Rep. Snowbarger)

K.B.A. note: No sanction against person
;equlred to report unless person is a provider.

; (d) The original incident report and any
statements taken or testimony provided in
gonnection with the investigation or proceed-
ings may be discovered, but are not admissible
in ?hemSelves,'in a civil proceedings upoh a
motion fgr good cause shown by any party and
upon an 1n camera inspection by the court to
determine. the necessity for production and

relevancy to the.civil action. (K. T.L.A.)

(a) shall be liable to the aggrieved employee lor damages for any —_— (strike) (Ks. Med. Soc.)

wages or other benefits lost due to the discharge or discrimina-
tion plus a civil penalty in an amount not exceeding the amount
of such damages. Such damages and civil penalty shall be re-

o] K.B.A. Note: Consider allowing employee

attorney fees.
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If the aggrieved employee substantially pre-

0267 coverable in an individual action brought by the aggrieved ‘vails on any of the allegations contained in
0268 employee;] - |ithe pleadings in an action allowed by this
0269 New Sec. . (a) The legislature of the state of Kansas recog- section, the court, in its discretion, may

allow the employee a reasonable attorney fee

0270 nizes the importance and necessity of providing and regulating as part of the costs (K.B.A.)

0271 certain aspects of health care delivery in order to protect the

0272 public’s general health, safety and welfare. Implementation of

0273 risk management plans and reporting systems as required by ‘ J':and peer review pursuant to K.S.A. 65-4915 and
0274 scctions 2, 3 and 4/eflectuate this policy. ramendments thereto

t

0275  (b) Health care providers and review, executive or impaired
0276 provider committees performing their duties under sections 2, 3

,'iand peer review pursuant to K.S.A. 65-4915 and

0277 and 4'for the purposes expressed in subsection (a)Ehall be agents ‘amendments thereto

0278 of state agencies which license health care providers and alﬂ

0279 immunity of the state from federal and state antitrust lawsEhall \\{and K.S.A. 65-4915 shall have the (Ks.Med.Soc.)

0280 baextended to such health care providers and committees when ; . .
— K.B.A. note: Suggests putting 1in a separate

0281 carrying out such duties. bill because sure to be challenged.

0282 (c) Nothing in this section shall be construed to require !
0283 health care providers or review, executive or impaired provider /'M N\ :P
0284 committees to be subject to or comply with any other law relating ;
0285 to or regulating state agencies, officers or employees. :
0286 New Sec. 10. The provisions of sections 1 through 9 shall be
0287 supplemental to K.S.A. 65-28,121, 65-28,122 and 65-4909, and
0288 amendments thereto, and shall not be construed to repeal or
0289 modify those sections. !
0290 New Sec. 11. As used in sections 11 through 15:

0291  (a) The words and phrases defined by K.S.A. 1985 Supp.
0292 60-3401 and amendments thereto shall have the meanings pro-
0293 vided by that section. i
0294 (b) “Currenteconomic loss” mezmsEosts of medical care and reasonable expenses of necessary medical care,
0205 related benefits, lost wageg}ind other cconomic losses incurred hospitalization and treatment received, time
0296 prior to the verdict. and income (K.T.L.A.)

0297 (c) “Future economic loss” means[c:()sts of medical care and
0298 related benefits, lost wagegd' loss of earning capacity or other
0299 economic losses to be incurred after the verdict.

0300 d) “Medical care and related benefits” means all reasonable
0301 medical, surgical, hospitalization, physical rehabilitation and
0302 custodial services, including drugs, prosthetic devices and other .,
0303 similar materials reasonably necessary to provide medical ser-

l~—~—-~7~ (strike) (K.T.L.A.)
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0304 vices required due to the negligent rendering of or failure to
0305 render professional services by the liable health care providqﬂ
0306 New Sec. 12. (a) In any medical malpractice liability action:

(A1l Ks. Med. Soc.)

ffrom all defendants

0307 (1) The total amount recoverableéfTor all claims for nonecon-

—4in sum total

0308 omic loss shall not exceed?$250,000; and

§
¥

0309  (2) the total amount recoverableTor all claims shall not ex-

from all defendants

0310 ceed $1,000,000.

0311 (b) Ifa medical malpractice liability action is tried to ajury,
0312 the court shall not instruct the jury on the limitations imposed by
0313 this section.

0314 (¢) In a medical malpractice liability actmn[after deduction

{'in sum total

!subject to apportionment of fault

0315 of amounlji?ursuant t0 K.S.A. 60-258a and amendments thereto:
0316 (1) If the verdict results in an award for noneconomic loss
0317 which exceeds $250,000, the court shall enter judgment for
0318 $250,000 for all claims for noneconomic loss and shall apportion
0319 that amount among the claimants.

f 70320 (2) Ifthe verdict results in an award for current economic loss

\

0321 which exceeds the difference between $1,000,000 and the
0322 amount of the judgment entered for damages for noneconomic
0323 loss, the court shall enter judgment for an amount equal to such
0324 difference for all claims for current economic loss and shall
0325 apportion that amount among the claimants.

0326 (3) Ifthe sumof thtﬁ_udgment]entered for noneconomic loas

0327 and for current economic loss is $1,000,000 or more, no judgment

0328 shall be entered for future economic loss. If the sum of sucll’/// verdicts

0.329Eudg,mentgﬁs less than $1,000,000 and the verdict results in an
0330 award for future economic loss which exceeds the difference
0331 between $1,000,000 and the sum of suchﬁudgment the court

he cost of

0332 shall enter judgment forfamannuily contract whichf (A) Has a
0333 present value equal to such difference or, if there is more than
0334 one claimant, for annuity contracts apportioned among the
0335 claimants which have an aggregate present value equal to such
0336 difference; and (B) whic& to the greatest extent possible, will
0337 provide for the payment of benefits over the period of time
0338 specified in the verdict in the amount awarded by the verdict for

, :
, the cost of such annuity not to exceed the
difference between $1,000,000 and the sum of
the verdicts for noneconomic loss and current
economic loss, or if there is more than one
claimant, as apportioned among the claimants.
(4) The fund shall purchase the annuity pro-
vided for in this section upon approval of the

0339 future economic loss’
0340 (d) The provisions of this section shall not be construed to

‘fcourt, and upon payment by the fund of the cost
of such annuity, the judgment will be satisfied
as to such annuity
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repeal or modify the limitation provided by K.S.A. 60-1903 and
amendments thereto in wrongful death actions.

New Sec. 13. (a) In every medical malpractice liability ac-
tion in which the verdict awards compensatory damages, the
verdict shall be itemized to reflect the amounts awarded for

0346 Y economic loss and noneconomic loss. The amount awarded for

0347
0348
0349
0350
0351
0352
0353
0354
0355
0356
0357
0358
0359
0360
0361
0362
0363
0364
0365
0366
0367
0368
0369
0370
0371
0372
0373
0374
u375
0376
0377

»
economic loss shall be further itemized to show current eco-

nomic losses and future economic ]osseg
b) Inevery medical malpractice liability action in which the

verdict awards damages for future economic losses, the verdict

shall specify the period of time over which payment for such

losses will be nee(ledJ

E\lew Sec. 14. (a)

in which the verdict awards damages for future economic loss,

In any medical malpractice liability action

the verdict shall not reduce such damages to their present value
and the jury shall be instructed to that effect. Except as provided
by section 12, the court shall enter judgment, with respect to

payment of benefits over the period of time specified in the
verdict in the amount awarded by the verdict for future economic
loss.

(b) In a medical malpractice liability action, that portion-of
the attorney fees which relates to an award for future economic
loss shall be calculated on the present value of the annuity
contract. _ .

(c) Benefits paid under an annuity contract awarded pursuant
to this section or section 12 shall not be assignable or subject to
levy, execution, attachment, garnishment or any other remedy or
procedure for the recovery or collection of a debt, and this
exemption cannot be waived. ‘

New Sec. 15. The provisions of sections 11 through 14 shall
apply only to medical malpractice liability actions which are
based on causes of action accruing on or after July 1, 1986.

E\Jew Sec. 16. In any medical malpractice liability action, as
defined in K.S.A. 1985 Supp. 60-3401 and amendments thereto,
in which the standard of care given by a practitioner of the
healing arts is at issue, no person shall qualify as an expert

'aggravation of any preexisting ailment or
'condition and current and future loss,
iseparately with respect to: (1) Pain, suffering,
idisabilities or disfigurement, and any accom-
ipanying mental anguish; (2) any other non-
ieconomic loss; (3) the reasonable expenses of
Inecessary medical care, hospitalization and

i treatment; (4) loss of time or income; and (5)

‘any other economic loss (K.T.L.A.)

"“"—“““;’(strike) (K.T.L.A.)

{

\o

N—

such damages, for an annuity contract which will provide for the '

P (strike)

J

i
i
i
|

(strike) (K.T.LTA.)

i

1
i

(K.T.L.A.)

i
'
i
'
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0304 vices required due to the negligent rendering of or failure to
0305 render professional services by the liable health care provider.
0306 New Sec. 12.7 (a) In any medical malpractice liability action:
0307 (1) The total amount recoverable for all claims for nonecon-
0308 omic loss shall not exceed@ZS0,0()(] and

1$350,000 (Solbach)

i

0309 (2) the total amount recoverable for all claims shall not ex- ‘  K.T.L.A.: Eliminate
0310 ceed $1,000,000. ’ limits or raise them
0311 (b) Ifa medical malpractice liability action is tried to a jury, and make them apply to

0312 the court shal@oﬂinstmct the jury on the limitations imposed by { (strike) (K.T.L.A.) each provider.

0313 this section.

0314 (¢) In a medical malpractice liability action, after deduction

0315 of amounts pursuant to K.S.A. 60-258a and amendments thereto:

0316 (1) If the verdict results in an award for noneconomic loss

0317 which exceeds E250,00a the court shall enter judgment for § $350,000 (Solbach)
0318 5250,()()0-. or all claims for noneconomic loss and shall apportion ' -

0319 that amount among the claimants.

0320 (2) Ifthe verdict results in an award for current economic loss
0321 which exceeds the difference between $1,000,000 and the :
0322 amount of the judgment entered for damages for noneconomic
0323 loss, the court shall enter judgment for an amount equal to such
0324 difference for all claims for current economic loss and shall
0325 apportion that amount among the claimants.

0326 (3) Ifthe sum of the judgments entered for noneconomic loss ?

0327 and for current economic loss is $1,000,000 or more, no judgment

0328 shall be entered for future economic loss. If the sum of such

0329 judgments is less than $1,000,000 and the verdict results in an

0330 award for future economic loss which exceeds the difference

0331 between $1,000,000 and the sum of such judgments, the court ‘

0332 shall enter judgmentEor an annuity contract which: (A) Has a '} (strike) - (K.T.L.A.)
0333 present value equal to such difference or, if there is more than |

0334 ()n(.% claimant., for annuity contracts apportioned among the ‘rfeégée’zggli}i\;g’z;lzﬁisogezgiozmzﬁgi]_o}iedgrcrllilges
0335 claimants which have an aggregate present value equal to such justed annually on July 1 by rule of the

0336 difference; and (B) which, to the greatest extent possible, will supreme court in proportion to the average

0337 provide for the payment of henefits over the period of timne of the net changes in the medical price index
0338 specified in the verdict in the amount awarded by the verdict for and the consumer price index during the

0339 fulure economic loss preceding 12 months. (Solbach)

0340 [(d) The provisions of this section shall not be construed t0 ey (strike) (KT L.A.)
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0341 repeal or modily the limitation provided by K.S.A. 60-1903 and
0342 amendments thereto in wrongful death actions.

0343  New Secc. 13. (a) In every medical malpractice liability ac- :
0344 tion in which the verdict awards compensatory damages, the

0345 verdict shall be itemized to reflect the amounts awarded for
0346 economic loss and noneconomic loss. The amount awarded for
0347 economic loss shall be further itemized to show current eco-

0348 nomic losses and future economic losses.
0349  (b) Inevery medical malpractice liability action in which the

0350 verdict awards damages for future economic losses, the verdict
0351 shall specify the period of time over which payment for such ‘and the Spebcific years in which payments will
0352 losses will be needed! be made (Ks. Med. Soc.)

0353  New Sec. 14. (a) Inany medical malpractice liability action

v

0354 in which the verdict awards damages for future economic loss, ;

0355 the verdict shall not reduce such damages to their present value ‘The court shall reduce such damages to their
0356 and the jury shall be instructed to that effect.’Except as provided ‘present value and, (Ins. Comm.)

0357 by section 12, the court shall enter judgment, with respect to /‘ﬂ“”\
0358 such damages, for an annuity contract whichfwill provide for the

‘has a present value equal to the present value
(of such damages and which, to the greatest
'extent possible, . (Ins. Comm.)

0360 verdict in the amount awarded by the verdict for future economic ! '
0361 loss. ‘

i
t

0362 Bb) In a medical malpractice liability action, that portion of |

0359 payment of benefits over the period of time specified in the

0363 the attorney fees which relates to an award for future economic ‘;
0364 loss shall be calculated on the present value of the annuity g
0365 contract] _ ‘
0366 (c) § Benefits paid under an annuity contract awarded pursuant iIn a medical malpractice action, postjudgment

0367 to this section or section 12 shall not be assignable or subject to interegt on an award of damages for future
economic loss shall be calculated on the

. _ , . . present value of such damages.
0369 procedure for the recovery or collection of a debt, and this P (d) ~ 9 ‘

0368 levy, execution, attachment, garnishment or any other remedy or

0370 exemption cannot be waived. (Ins. Comm.)
0371 New Sec. 15. The provisions of sections 11 through 14 shall o
0372 apply only to medical malpractice liability actions which are
0373 based on causes of action accruing on or after July 1, 1986. i
0374 New Sec. 16. In any medical malpractice liability action, as
0375 defined in K.S.A. 1985 Supp. 60-3401 and amendments thereto,

0376 in which the standard of care given by a practitioner of the

0377 healing arts is at issue, no person shall qualify as an expert
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witness on such issue unless at least 50% of such person’s
professional time within the two-year period preceding the in-
cident giving rise to the action is devoted to actual clinical
practice in the same profession in which the defendant is li-
censed, and in the same specialty if the defendant is a specialist.

New Sec. 17. (a) In any medical malpractice liability action,
as defined by K.S.A. 1985 Supp. 60-3401 and amendments
thereto, the court shall require a settlement conference to be

Douville note: Lines 381-2 may be too limiting.

held n()tEn()re than 30 days after the close of discover, ¢

(b) The settlement conference shall be conducted by the trial
judge or the trial judge’s designee. The attorneys who will
conduct the trial, all parties and all persons with authority to
settle the claim shall attend the settlement conference unless
excused by the court for good cause. ‘

(c) Offers, admissions and statements made in conjunction
with or during the settlement conference shall not be admissible
at trial or in any subsequent action.
ﬂd) Subject to the provisions of subsections (e), (f) and (g), in
addition to assessment of costs pursuant to K.S.A. 60-2002 and
amendments thereto:

(1) 1If, during the settlement conference, a party against
whom a claim is asserted proposes an offer of settlement which is
rejected by the claimant and the final judgment against such
party is at least 25% less than such offer, the party against whom
the claim was asserted shall be entitled to recover reasonable
attorney fees incurred from the date of the offer.

(2) I, during the settlement conference, a claimant proposes
an offer of settlement which is rejected by the party against
whom the claim is asserted and the final judgment against such
party is at least 25% greater than such offer, the claimant shall be
entitled to recover reasonable attorney fees incurred from the
date of the offer.

(e) If both the party making a claim and the party against
whom such claim is asserted would otherwise be entitled to
recover reasonable attorney fees under subsection (d), neither
such party shall be entitled to recover such fees.

() Ifattorney fees are awarded to a claimant pursuant to this

less than 30 days before trial (Ks.Med.Soc.)

F——“-——+~(strike) (K. T.L.A., Ks. Med. Soc.)

§
1
i
i
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0415 section in an action in which the health care stabilization fund is
0416 a party, such fees, and any costs awarded pursuant to K.S.A.
0417 60-2002 and amendments thereto, shall not be assessed against
0418 the fund if the fund has demanded that the insurer or self-insurer ;
0419 providing basic coverage offer to pay the limit of such insurer’s .
0420 or self-insurer’s liability and such insurer or self-insurer has

0421 failed to offer to pay such limits as of the date of the settlement

0422 conference. In such a ease such fees and costs shall be assessed ?
0423 to such insurer.

0424 (g) In adition to those cases in which the health care stabili-

0425 zation fund is assessed attorney fees pursuant to subsection (d),

0426 in any action in which the fund is a party, if the fund makes an

0427 offer for more than 80% but less than 100% of the maximum

0428 amount for which it may be liable and the amount awarded by

0429 the jury to the claimant is at least 25% greater than the fund’s

0430 ofter, the claimant shall be entitled to recover reasonable attor-
0431 ney fees incurred from the date of the offer. Such fees, and any /’1 \\
0432 costs awarded pursnant to K.S.A. 60-2002 and amendments

0433 thereto, shall be assessed against the fund.

043¢ (h) The court in its discretion may relieve any party of the

0435 penalty imposed by subsection (d), (f) or (g) if the witnesses,

0436 exhibits or evidence presented at trial were not reasonably

0437 available at the time of the settlement conference to the party

0438 against whom the penalty would otherwise be assessed.

0439  New Sec. 18. (a) Any insurer providing professional liability :

v ¥

0440 insurance coverage to a health care provider, as defined by _ ;
0441 K.S.A. 40-3401 and amendments thereto, who is licensed in ;
1

0442 Kansas shall report to the appropriate state health care provider ~ lon forms promulgated by the commissioner of

0443 regulator agency and the state department of insurance /any insurance _
0444 written or oral claim or action for damages for medical malprac- ' (Ks. Med. Soc.)
0445 tice. The report shall be filed no later than 30 days following the S

0446 insurer’s receipt of notice of the claim or action and shall contain:

0447 (1) The name, address, area of practice or specialty, policy -
0448 coverage and policy number of the insured; and ‘.
0449 (2) the date of the occurrence giving rise to the claim, the
0450 date the occurrence was reported to the insurer, and the date o
0451 legal action, if any, was initiated.



-

0452
0453
0454
0455
0456
0457
0458
0459
0460
0461
0462
0463
0464
0465
0466
0467
0468
0469
0470
0471
0472
0473
0474
0475
0476
0477
0478
0479
0480
0481
0482
0483
0484
0485
0486
0487
0488

HB 2661
: 13

(b) Upon request of an agency to which a report is made
under subsection (a), the insurer making the report shall provide
to the agency no later than 30 days following receipt of the
request or receipt of the information, whichever is later:

(1) The names of all defendants involved in the claim; and

(2) a summary of the occurrence, including the name of the
institution at which the incident occurred, the final diagnosis for
which treatment was sought or rendered, the patient’s actual
condition, the incident, treatment or diagnosis giving rise to the
claim and a description of the principal injury giving rise to the
claim.

(¢) Repoits required to be filed pursuant to this section shall
be confidential and shall not be admissible in any civil or
criminal action or in any administrative proceeding other than a
disciplinary proceeding of a health care provider involved in the
reported occurrence.

(d) Any insurer which fails to report any information as re-
quired by this section shall be subject, after proper notice and an
opportunity to be heard, to:

(1) A civil fine assessed by the commissioner of insurance in
an amount not exceeding $1,000 for each day after the thirty-day
period for reporting that the information is not reported; and

(2) suspension, revocation, denial of renewal or cancellation
of the insurer’s certificate of authority to do business in this state
or certificate of self-insurance.

The commissioner of insurance shall remit promptly to the
state treasurer any moneys collected from fines assessed pursu-
ant to this subsection. Upon receipt thereof, the state treasurer
shall deposit the entire amount in the state treasury and credit it
to the state general fund.

(e) Any insurer which, in good faith, reports or provides any
information pursuant to this act shall not be liable in a civil
action for damages or other relief arising {rom the reporting or
providing of such information.

(D)  As used in this section, “insurer’”” means insurer or self-
insurer, as defined by K.S.A. 40-3401 and amendments thereto,
or joint underwriting association operating pursuant to K.S.A.
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40-3413 and amendments thereto.

New Sec. 19. (a) The state board of healing arts, in addition
to any other penalty prescribed under the Kansas healing arts act,
may assess a civil fine, after proper notice and an opportunity to
be heard, against a licensee for a violation of the Kansas healing
arts act in an amount not to exceed $5,000 for the first violation,
$10,000 for the second violation and $15,000 for the third viola-
tion and for each subsequent violation. All fines assessed and
collected under this section shall be remitted promptly to the
state treasurer. Upon receipt thereof, the state treasurer shall
deposit the entire amount in the state treasury and credit it to the
state general fund.

(b) This section shall be part of and supplemental to the
Kansas healing arts act.

New Sec. 20. Anyﬁesident or nonresident inactive health
care provider who does not qualify for fund coverage under

K.S.A. 40-3403 and amendments thereto shall submit to the f""\

commissioner of insurance satistactory proof of equivalent pro-

14 N

fessional liability insurance coverage] F

Sec. 21. K.S.A.7-121b is hereby amended to read as follows:
7-121b. (a) Whenever a civil action is commenced by filing a
petition or whenever a pleading shall state states a claim in a
district court for damages for personal injuries or death arising
out of the rendering of or the failure to render professional
services by any health care provider, compensation for reason-
able attorneys’ attorney fees to be paid by each litigant in the
action shall be approved by the judgeE;fter an evidentiary
hearing and}prior to final disposition of the case by the district

4

!

' health care prov1der whose fund coverage has
‘been terminated under subsection (g) of K.S.A.

,40 3403 and amendments thereto shall, as a
'condition of licensure, submit to the commis-
‘sioner of insurance satisfactory proof of

court. Compensation for reasonable atterneys- attorney fees for

services performed in an appeal of a judgment in any such action
to the court of appeals shall be approved E[ter an cvidentiary

heartnBi)y the chief judge or by the presiding judge of the panel
hearing the case. Compensation for reasonable attorneys” attor-
ney fees for services performed in an appeal of a judgment in any
such action to the supreme court shall be ﬂppmvedUter an
evidentiary heam@)y the departmental justice for the depar t-

ment in which the appeal originated. In appreving determining

|

i
]
|
’
i
y
)
i
'
|
'
‘

‘professional liability insurance coverage
equivalent to that provided by the fund
(Ks. Med. Soc.)

strike or add:

on motion of either party (K.T.L.A., Ks. Med.

Soc.)
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the reasonableness of such compensation, the judge or justice
shall examine the same and make sueh determination eonsider-
ing the nature and diffieulty of the issues involved in the ease
and the time reasonably neeessary to prepare and present the
sames consider the following:

(1) The time and labor required, the novelty and difficulty of
the questions involved and the skill requisite to perform the
legal service properly.

(2) The likelihood, if apparent to the client, that the accept-
ance of the particular employment will preclude other employ-
ment by the attorney.

(3) The fee customarily charged in the locality for similar
legal services.

(4) The amount involved and the results obtained.

(5) The time limitations imposed by the client or by the
circumstances.

(6) The nature and length of the professional relationship
with the client. v

(7) The experience, reputation and ability of the attorney or
attorneys performing the services.

(8) Whether the fee is fixed or contingent.

(b) As used in this section: {&) (I) “Health care provider”
means a person licensed to practice any branch of the healing
arts, a person who holds a temporary permit to practice any
branch of the healing arts, a person engaged in a postgraduate
training program approved by the state board of healing arts, a
licensed medical care facility, a health maintenance organiza-
tion, a licensed dentist, a licensed professional nurse, a licensed
practical nurse, a licensed optometrist, a registered podiatrist, a
registered pharmacist, a professional corporation organized pur-
suant to the professional corporation law of Kansas by persons
who are authorized by such law to form such a corporation and
who are health care providers as defined by this subsection, a
registered physical therapist or an officer, employee or agent
thereof acting in the course and scope of his or her such person’s
employment or agency; and (b} (2) “professional services” means
those services which require licensure, registration or certifica-
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0563 tion by agencies of the state for the performance thereof.

0564 Sec. 22. K.S.A. 1985 Supp. 40-3003 is hereby amended to

0565 read as follows: 40-3003. (a) This act shall apply to direct life v

0566 insurance policies, health insurance policies, annuity contracts |

0567 awarded pursuant to section 12 or 14gand contracts supplemen- |, annuity contracts for future economic loss
0568 tal to life and health insurance policies issued by persons autho- ¢ rocedured pursuant to a settlement agreement
0569 rized to transact insurance in this state at any time. in a medical malpractice liability action,
0570  (b) ‘This act shall not apply to: P @Wﬂ/ (Ks. Med. Soc.)

0571 (1) Any such pelicies or eontraets; or any part of sueh policies ‘ V[O

0572 er eontraets; policy or contract or part thereof under which the
0573 risk is borne by the policyholder;

0574  (2) any such policy or contract or part thereof assumed by the
0575 impaired insurer under a contract of reinsurance, other than
0576 reinsurance for which assumption certificates have been issued;
0577  (3) any such policy or contract issued by persons transacting
0578 business pursuant to the provisions of K.S.A. 40-202 and amend-

0579 ments thercto; and y <
0580 (4) any annuily eontraets exeept contract, except: (A) With (‘0‘\ [
0581 respect to contractual obligations of impaired insurers for which :
0582 the association has become liable prior to July 1, 1985; and (B) an ;
0583 annuity contract awarded pursuant to section 12 or 14. X
0584 Sec. 23. K.S.A. 1985 Supp. 40-3401 is hereby amended to
0585 read as follows: 40-3401. As used in this act the following terms |
0586 shall have the meanings respectively ascribed to them herein: 4
0587 (a) “‘Applicant” means any health care providers.

0588 (b) ““Basic coverage” means a policy of professional liability .
0589 insurance required to be maintained by each health care pro-

0590 vider pursuant to the provisions of subsection (a) or (b) of K.S.A. ;
0591 40-3402 and amendments theretos. -
0592 (¢) “Commissioner” means the commissioner of insurance;. i
0593 (d) “Fiscal year” means the year commencing on the effec- '
0594 tive date of this act and each year, commencing on the first day of
0595 that month, therealters.

0596 (e) “Fund” means the health care stabilization fund estab- :
0597 lished pursuant to subsection (a) of K.S.A. 40-3403 and amend-

0598 ments theretos. { }
0599 () “Health care provider” means a person licensed to prac-
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tice any branch of the healing arts by the state board of healing
arls, a person who holds a temporary permit to practice any
branch of the healing arts issued by the state board of healing
arts, a person engaged in a postgraduate training program ap-
proved by the state board of healing arts, a medical care facility
licensed by the department of health and environment, a health
maintenance organization issued a certificate of authority by the
commissioner of insurance, an optometrist licensed by the board
of examiners in optometry, a podiatrist registered by the state
board of healing arts, a pharmacist registered by the state board
of pharmacy, a licensed professional nurse who is licensed by
the board of nursing and certified as a nurse anesthetist by the
American association of nurse anesthetists, a professional corpo-
ration organized pursuant to the professional corporation law of
Kansas by persons who are authorized by such law to form such a
corporation and who are health care providers as defined by this
subsection, a partnership of persons who are health care pro-
viders under this subsection, a Kansas not-for-profit corporation
organized for the purpose of rendering professional services by
persons who are health care providers as defined by this sub-
section @), a dentist certified by the state board of healing arts to
administer anesthetics under K.S.A. 65-2899 and amendments
thereto, a physical therapist registered by the state board of
healing arts, or a mental health center or mental health clinic
licensed by the secretary of social and rehabilitation services,
except that health care provider does not include (1) any state
institution for the mentally retarded or (2) any state psychiatric
hospitals.

(g) “Inactive health care provider” means a person or other
entity who purchased basic coverage or qualified as a self-in-
surer on or subsequent to the effective date of this act but who, at
the time a claim is made for personal injury or death arising out
of the rendering of or the failure to render professional services
by such health care provider, does not have basic coverage or
self-insurance in effect solely because such person or entity is no
longer engaged in rendering professional service as a health care
providers.
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(h)  “Insurer” means any corporation, association, reciprocal
exchange, inter-insurer and any other legal entity authorized to
write bodily injury or property damage liability insurance in this
state, including workmen’s compensation and automobile liabil-
ity insurance, pursuant to the provisions of the acts contained in
article 9, 11, 12 or 16 of chapter 40 of Kansas Statutes Annotateds.

(i) “Plan” means the operating and administrative rules and
procedures developed by insurers and rating organizations or the
commissioner to make professional liability insurance available
to health care providerss.

() “Professional liability insurance” means insurance pro-
viding coverage for legal liability arising out of the performance
of professional services rendered or which should have been
rendered by a health care provider;.

(k) “Rating organization” means a corporation, an unincor-
porated association, a partnership or an individual licensed pur-
suant to K.S.A. 40-930 or 40-1114, or both sections, and amend-
ments to those sections to make rates for professional liability
insurances.

() “Self-insurer” means a health care provider who has
qualified as a self-insurer pursuant to K.S.A. 40-3414 and
amendments thereto or the university of Kansas medical center
for persons who are engaged, under the supervision of the
clinical faculty member of the university of Kansas school of
medicine, in a postgraduate training program approved by the
state board of healing arts and operated by the university of
Kansas medical centers.

(m) “Medical care facility” means the same when used in the
health care provider insurance availability act as the meaning
ascribed to that term in K.S.A. 65-425 and amendments thereto,
except that as used in the health care provider insurance availa-
bility act such term, as it relates to insurance coverage under the
health care provider insurance availability act, also includes any
director, trustee, officer or administrator of a medical care facil-
itys.

(n) “Mental health center” means a mental health center ( o

licensed by the secretary of social and rehabilitation services

18 4
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under K.S.A. 75-3307b and amendments thereto, except that as
used in the health care provider insurance availability act such
term, as it relates to insurance coverage under the health care
provider insurance availability act, also includes any director,
trustee, officer or administrator of a mental health centers.

(0) “Mental health clinic” means a mental health clinic li-
censed by the secretary of social and rehabilitation services
under K.S.A. 75-3307b and amendments thereto, except that as
used in the health care provider insurance availability act such
term, as it relales to insurance coverage under the health care
provider insurance availability act, also includes any director,
trustee, officer or administrator of a mental health clinic;.

(p) “State institution for the mentally retarded” means Nor-
ton state hospital, Winfield state hospital and training center,
Parsons state hospital and training center and the Kansas neuro-
logical institutes.

(q) “State psychiatric hospital” means Larned state hospital,
Osawatomie state hospital, Rainbow mental health faciljty and

Topeka state hospital. ¢

Sec. 24. K.S.A. 1985 Supp. 40-3403 is hereby amended to
read as follows: 40-3403. (a) For the purpose of paying damages
for personal injury or death arising out of the rendering of or the
failure to render professional services by a health care provider,
selfinsurer or inactive health care provider subsequent to the
time that such health care provider or self-insurer has qualified
for coverage under the provisions of this act, there is hereby
established the health care stabilization fund. The fund shall be
held in trust in a segregated fund in the state treasury. The
commissioner shall administer the fund or contract for the ad-
ministration of the fund with an insurance company authorized
to do business in this state.

(b) (1) There is hereby created a board of governors. The
board of governors shall previde:

(A) Provide technical assistance with respect to administra-
tion of the fund;

(B) provide such expertise as the commissioner may reason-
ably request with respect to evaluation of claims or potential

See Attachment (Vancrum)



Attach A

New Sec. . (a) On or before October 1, 1386, the
commissioner shall establish by rules and regulations an
experience rating system for determining rates to be charged for
basic coverage and surcharges assessed for coverage by the fund.
In adopting such system, the commissioner shall provide for
differences between different health care professions, different
branches of the healing arts and different specialties with those
professions or branches but shall otherwise determine appropriate
means for determining premiums and surcharges based wupon the
actual loss experience of each health care provider with respect
to professional liability actions.

(b) As used in this section, the terms defined by K.S.A.
40-3401 and amendments thereto shall have the meanings provided
by that statute.

Sec. . On and after January 1, 1987, K.S.A. 1985 Supp.
40-3402 is hereby amended to read as follows: 40-3402. (a) A
policy of professional 1liability insurance approved by the
commissioner and issued by an insurer duly authorized to transact
business in this state in which the 1limit of the insurer's
liability is not less than $200,000 per occurrence, subject to
not 1less than a $600,000 annual aggregate for all claims made
during the policy period, shall be maintained in effect by each
resident health care provider as a condition to rendering
professional service as a health care provider in this state,

unless such health care provider is a self-insurer or is a person



who 1is engaged wunder the supervision of the clinical faculty
member of the university of Kansas school of medicine, 1in a
postgraduate training program approved by the state board of
healing arts and operated by the wuniversity of Kansas medical
center and is insured pursuant to K.S.A. 40-3414; and amendments
thereto. Such policy shall provide as a minimum coverage for
claims made during the term of the policy which were incurred
during the term of such policy or during the prior term of a
similar policy.

(1) Each insurer providing basic coverage shall within 30
days after the premium for the basic coverage is received by the
insurer or within 30 days from the effective date of this act,
whichever is later, notify the commissioner that such coverage is
or will be in effect. Such notification shall be on a form
approved by the commissioner and shall include information
identifying the professional liability policy 1issued or to be
issued, the name and address of all health care providers covered
by the policy, the amount of the annual premium, the inception
and expiration dates of the coverage and such other information
as the commissioner shall require. A copy of the notice required
by this subsection shall be furnished the named insured.

(2) In the event of termination of basic coverage by
cancellation, nonrenewal, expiration or otherwise by either the
insurer or named insured, notice of such termination shall be
furnished by the insurer to the commissioner, the state agency

which 1licenses, registers or certifies the named insured and the



named insured. Such notice shall be provided no less than 30
days prior to the effective date of any termination initiated by
the insurer or within 10 days after the date coverage 1is
terminated at the request of the named insured and shall include
the name and address of the health care provider or providers for
whom basic coverage is terminated and the date basic coverage
will cease to be in effect. No Dbasic coverage shall Dbe
terminated by cancellation or failure to renew by the insurer
unless such insurer provides a notice of termination as required
by this subsection.

(3) Any professional 1liability insurance policy issued,
delivered or in effect in this state on and after the effective
date of this act shall contain or be endorsed to provide basic
coverage as required by subsection (a) ef--this--section.
Notwithstanding any omitted or inconsistent language, any
contract of professional liability insurance shall be construed
to obligate the insurer to meet all the mandatory requirements
and obligations of this act. The liability of an insurer for
claims made prior to July 1, 1984, shall not exceed those limits
of insurance provided by such policy prior to July 1, 1984.

(b) Unless a nonresident health care provider 1is a
self-insurer, such provider shall not render professional service
as a health care provider in this state wunless such provider
maintains coverage in effect as prescribed by subsection (a) ef
this—-seetien, éxcept such coverage may be provided by a

nonadmitted insurer who has filed the form required in paragraph



{1}-of-subseectien-{b}-of-this-seetion subsection (a)(l).

(1) Every insurance company authorized to transact business
in this state, that is authorized to issue professional liability
insurance in any jurisdiction, shall file with the commissioner,
as a condition of its continued transaction of business within
this state, a form prescribed by the commissioner declaring that
its professional liability insurance policies, wherever issued,
shall be deemed to provide at least the insurance required by
this subsection when the insured 1is rendering professional
services as a nonresident health care provider in this state. Any
nonadmitted insurer may file such a form.

(2) Every nonresident health care provider who is required
to maintain basic coverage pursuant to this subsection shall pay
the surcharge levied by the commissioner pursuant to subsection
(a) of K.S.A. 40-3404 and amendments thereto directly to the
commissioner and shall furnish to the commissioner the
information required in paragraph-{i}-of-subseection-{a}-of-this

seetien subsection (a)(l).

(c) Every health care provider that is a self-insurer or
the university of Kansas medical center for persons who are
engaged under the supervision of the clinical faculty member of
the wuniversity of Kansas school of medicine in a postgraduate
training center approved by the state board of healing arts and
operatéd by the university of Kansas medical center shall pay the
surcharge levied by the commissioner pursuant to subsection (a)

of K.S.A. 40-3404 and amendments thereto directly to the



commissioner and shall furnish to the commissioner the
information required in paragraph-{i)-ef-subseetien-{a)r--of--this

seetien subsection (a)(l).

(d) Any insurer providing basic coverage shall determine

rates charged for such coverage in strict accordance with the

experience rating system established by the commissioner pursuant

to section .
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claims;
(C) provide advice, information and testimony to the appro-
priate licensing or disciplinary authority regarding the qualifi-

cations of a health care providers;
ED) approve the rating schedule formulated by the commis-
sioner to impose the higher surcharge required by subsection

[y

'l (strike) (Ks. Med. Soc.,; Ins. Comm.)

(c)2) of K.S.A. 40-3404 and amendments thewt(_)j \ :

(2) 'The board shall consist of 13 persons appointed by the - (D) approve the rating system pl?omulgateq by
commissioner of insurance, as follows: (A) The commissioner of ‘the commissioner pursuant to section __ prior
insurance, or the designee of the commissioner, who shall act as ‘to the establishment of such system.
chairperson; (B) one member appointed from the public at large ' (Vancrum)

who is not affiliated with any health care provider; (C) three
members licensed to practice medicine and surgery in Kansas
who are doctors of medicine; (D) three members who are repre-
sentatives of Kansas hospitals; (E) two members licensed to
practice medicine and surgery in Kansas who are doctors of
osteopathic medicine; (F) one member licensed to practice
chiropractic in Kansas; and (G) two members of other categories
of health care providers. Meetings shall be called by the chair-
person or by a written notice signed by three members of the
board. The board, in addition to other duties imposed by this act,
shall study and evaluate the operation of the fund and make such
recommendations to the legislature as may be appropriate to
ensure the viability of the fund.

(3) The board shall be attached to the insurance department
and shall be within the insurance department as a part thereof.
All budgeting, purchasing and related management functions of
the board shall be administered under the direction and super-
vision of the commissioner of insurance. All vouchers for ex-
penditures of the board shall be approved by the commissioner
of insurance or a person designated by the commissioner.

(¢) Subject to subsections (d), (e) and 2 (f) and (i), the fund
shall be liable to pay: (1) Any amount due from a judgment or
settlement which is in excess of the basic coverage liability of all
liable resident health care providers or resident self-insurers for
any such injury or death arising out of the rendering of or the
lailure 1o render professional services within or without this

'fm
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state; (2) any amount due from a judgment or settlement which is
in excess of the basic coverage liability of all liable nonresident
health care providers or nonresident self-insurers for any such
injury or death arising out of the rendering of or the failure to
render professional services within this states, but in no event
shall the fund be obligated for claims against nonresident health
sare providers or nonresident self-insurers who have not com-
plied with this act or for claims against nonresident health care
providers or nonresident sell-insurers that arose outside of this
state; (3) any amount due from a judgment or settlement against a
resident inactive health care provider for any such injury or
death arising out of the rendering of or failure to render profes-
sional services prior to July 1, 1986; (4) any amount due from a
judgment or settlement against a nonresident inactive health
care provider for any injury or death arising out of the rendering
of or failure to render professional services within this state:
prior to July 1, 1986, but in no event shall the fund be obligated
for claims against: (A) Nonresident inactive health care providers
who have not complied with this act; or (B) nonresident inactive
health care providers for claims that arose outside of this state,
unless such health care provider was a resident health care
provider or resident self-insurer at the time such act occurred; (5)
any amount due for a judgment or settlement against a resident
or nonresident inactive health care provider for any injury or
death arising out of the rendering or failure to render profes-
sional services within this state on or after July 1, 1986, if such
inactive health care provider has paid into the fund either of the
following or a combination thereof for at least three consecutive
years: (i) The applicable annual premium surcharge, or (ii) an
amount equal to the annual premium surcharge paid by a health
care provider in the rate classification which was applicable to
such inactive health care provider for the most recent year
professional services were rendered; (6) reasonable and neces-
sary expenses for attorney fees incurred in defending the fund
against claims; {6} (7) any amounts expended for reinsurance
obtained to protect the best interests of the fund purchased by
the commissioner, which purchase shall be subject to the provi-
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sions of K.S.A. 75-3738 to 75-3744; inelusive through 75-3744,
and amendments thereto, but shall not be subject to the provi-
sions of K.S.A. 75-4101 and amendments thereto; {7) (8) reason-
able and necessary actuarial expenses incurred in administering
the act, which expenditures shall not be subject to the provisions
of K.S.A. 75-3738 te 75-3744; inelusive through 75-3744, and
amendments thereto; (8) (9) annually to the plan or plans, any
amount due pursuant to subsection (a)(3) of K.S.A. 40-3413; and

amendments thereto;@mﬂ({» (10) reasonable and necessary ex-
penses incurred by the insurance department and the board of

(strike)

governors in the administration of the fund/

(d) All amounts for which the fund is liable pursuant to
paragraphs (1), (2), (3) ex, (4) or 5 of subsection (c) of this section
shall be paid promptly and in full if less than $300,000; o if,
except that, in any case arising out of a cause of action which
accrued before July 1, 1986, if the amount for which the fund is
liable is $300,000 or more, it shall be paid by installment pay-
ments of $300,000 or 10% of the amount of the judgment includ-
ing interest thereon, whichever is greater, per fiscal year, the
first installment to be paid within 60 days after the fund becomes
liable and each subsequent installment to be paid annually on
the same date of the year the first installment was paid, until the
claim has been paid in full: and any atterney’s attorney fees
payable from such installment shall be similarly prorated.

(e) In no event shall the fund be liable to pay in excess of
$3,000,000 pursuant to any one judgment or settlement against
any one health care provider relating to any injury or death
arising out of the rendering of or the failure to render profes-
sional services frem on and after July 1, 1984, and before July 1,
1986, subject to an aggregate limitation for all judgments or
settlements arising from all claims made in any one fiscal year in
the amount of $6,000,000 for each provider.

() In no event shall the Jund be liable to pay in excess of
$1,000,000 pursuant to any one judgment or settlement against
any one health care provider relating to any injury or death
arising out of the rendering of or the failure to render profes-
sional services on and after July 1, 1986, subject to an aggregate

é,

L

%or the development and promotion of risk

A management education programs
: (Ks. Med. Soc.)

: and (l11) reasonable and necessary expenses
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limitation for all judgments or settlements arising from all claims
made in any one fiscal year in the amount of $3,000,000 for each
provider.

(¢) A health care provider shall be deemed to have qualified
for coverage under the fund: (1) On and after the effective date of
this act if basic coverage is then in eflect; (2) subsequent to the
effective date of this act, at such time as basic coverage becomes
effective; or (3) upon qualifying as a sell-insurer pursuant to
K.S.A. 40-3414 and amendments thereto.

) (h) A health care provider who is qualified for coverage
under the fund shall have no vicarious liability or responsibility
for any injury or death arising out of the rendering of or the
failure to render professional services inside or outside this
state by any other health care provider who is also qualified for

coverage under the fund.
(i) Notwithstanding the provisions of K.S.A. 40-3402 and
amendments thereto, if the board of governors determines due to

the number of claims filed against a health care prouidc’r@mﬂ\

the outcome of those claims that an individual health care
provider presents a material risk ofsignificant[f_nturaliahi]ity to

The provisions of this subsection shall apply

to all claims filed on or after the effective

date of this act. ' '
(Ks. Med. Soc.)

i

i[or (Ks. Med. Sdc.)

the fund, the board of goverors is authorized by a vote of a
majority of the members thereof, after notice and an opportunity
for hearing, to terminate the liability of the fund for all claims
against the health care provider for damages for death or per-
sonal injury arising out of the rendering of or the failure to render
professional services after the date of termination. The date of
termination shall be 30 days after the date of the determination
by the board of governors. The board of governors, upon termi-
nation of the liability of the fund under this subsection {g), shall
notify the licensing or other disciplinary board having jurisdic-
tion over the health care provider involved of the nume of the
health care provider and the reasons for the termination.

Sec. 25 K.S.A. 1985 Supp. 40-3404 is hercby amended to
read as follows: 40-3404. (a) Except for any health care provider
whose participation in the fund has been terminated pursuant to
subsection {g) (i) of K.S.A. 40-3403 and amendments thereto, the
commissioner shall levy an annual premium surcharge on each

il(strike) (Ks. Med. Soc.)

i
)
i
i
]
i
|
i
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health care provider who has obtained basic coverage and upon
each self-insurer for each fiscal year. Such premium surcharge
shall be an amount equal to a percentage of the average annual
premium paid by the all health care provider providers within
the rate classification of the health care provider for the basic
coverage required to be maintained as a condition to coverage by
the fund by subsection (a) of K.S.A. 40-3402 and amendments
thereto. The annual premium surcharge upon each self-insurer,
except for the university of Kansas medical center, shall be an
amount equal to a percentage of the average amount sueh self
insurer all self-insurers within the rate classification of the

self-insurer would pay for basic coverage as calculated in ac-
cordance with rating procedures approved by the commissioner
pursuant to K.5.A. 40-3413 and amendments thereto. The annual
premium surcharge upon the university of Kansas medical center
for persons who are engaged, under the supervision of the

clinical faculty member of the university of Kansas school of #

medicine, in a postgraduate training program approved by the '
state board of healing arts and operated by the university of

Kansas medical center shall be an amount equal to a percentage

of an assumed aggregate premium of $600,000.

(b) -Inthe case of a resident health care provider who is not a
self-insurer, the premium surcharge shall be collected in addi-
tion to the annual premium for the basic coverage by the insurer
and shall not be subject to the provisions of K.S.A. 40-252,
40-1113 and 40-2801 et seq., and amendments te these seetions
thereto. The amount of the premium surcharge shall be shown
separately on the policy or an endorsement thereto and shall be
specifically identified as such. Such premium surcharge shall he
due and payable by the insurer to the commissioner within 30
days after the annual premium for the basic coverage is received
by the insurer, but in the event basic coverage is in effect at the
time this act becomes effective, such surcharge shall be based
upon the unearned premium until policy expiration and annually
thereafter. Within 15 days immediately following the effective
date of this act, the commissioner shall send to each insurer
information necessary for their compliance with this subsection.

.

Moo

' The commissioner shall promulgate such average
épremiUm by a simple average of the rates

N oved pursuant to K.S5.A.
kiggirers griting over 25% of Fhe health_care
fproviders in each classification established
' by the commissioner, as rgported, on a form
prescribed by the commissioner, as of
December 31st of the preceding calendar year,

effective July 1,

|

N -

)Ins. Comm.: Either return to current language
or make amendments effective July 1,
and add:

40-1113 for all
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The certificate of authority of any insurer who fails to comply
with the provisions of this subsection shall be suspended pursu-
ant to K.S.A. 40-222 and amendments thereto until such insurer
shall pay the annual premium surcharge due and payable to the
commissioner. In the case of a nonresident health care provider
or a self-insurer, the premium surcharge shall be collected in the
manner prescribed in K.S.A. 40-3402 and amendments thereto.

(¢) The premium surcharge shall be an amount deemed suf-
ficient by the commissioner to fund anticipated claims hased
upon reasonably prudent actuarial principles. In setting the
amount of such surcharge, the commissioner: (1) May require
any health care provider who has paid a surcharge for less than
24 months to pay a higher surcharge than other health care
providers; (2)Ehall require a health care provider with a poor
loss experience with respect to medical malpractice liability
actions to pay a higher surcharge than other health care pro-

vt'der.B’and (2 (3) shall amortize any anticipated deliciencies in
the fund over a reasonable period of time.ﬁ’he rating schedule
formulated by the commissioner to impose a higher surcharge
required by subsection (c)(2) shall be approved by the board of
govemorg

Sec. 26. K.S.A. 1985 Supp. 40-3408 is hereby amended to
read as follows: 40-3408. The insurer of a health care provider
covered by the fund or self-insurer shall be liable only for the
first $200,000 of a claim for personal injury or death arising out of
the rendering of or the failure to render professional services by
such health care provider, subject to an annual aggregate of
$600,000 for all such claims against the health care provider,
However, if any liability insurance in excess of such amounts is
applicable to any claim or would be applicable in the absence of
this act, any payments from the fund shall be excess over such
amounts paid, payable or that would have been payable in the
absence of this act. The liability of an insurer for claims made
prior to July 1, 1984, shall not exceed those limits of insurance
provided by such policy prior to July 1, 1984.

If any inactive health care provider has liability insurance in
effect which is applicable to any claim or would be applicable in

dhall promulgate a rating plan, to be effective
July 1, 1987, that requires a higher surcharge
from health care providers based upon past
¢laims paid from the fund on behalf of such
providers. In determining such rating plan, the
gommissioner shall give consideration to the
qumber, size and frequency of such paid claims,
and the classification of the health care
provider, from the inception date of the fund.

‘ (Ins. Comm., Ks. Med. Soc.)

\;;%hall adhere strictly to the experience rating
“| system established by the commissioner

pursuant to section (Vancrum)

!
istrike)

(Ins. Comm., Ks. Med. Soc.)

|
i

ins. Comm.: Add a provision to K.S;A, 40-3409 to
make clear that if the fund appeals an award
§gainst it, no appeal bond will be required.

1
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the absence of this act, any payments from the fund shall be
excess over such amounts paid, payable or that would have been
payable in the absence of this act.

Notwithstanding anything herein to the contrary, an insurer
that provides coverage to a health care provider may exclude
from coverage any liability incurred by such provider from the
rendering of or the failure to render professional services by any
other health care provider who is required by K.S.A. 40-3402
and amendments thereto to maintain professional liability in-
surance in effect as a condition to rendering professional ser-
vices as a health care provider in this state.

Sec. 27. K.S.A.65-430 is hereby amended to read as follows:
65-430. The licensing agency may deny, suspend or revoke a
license in any case in which it finds that there has been a
substantial failure to comply with the requirements established
under this law, a failure to report any information required to be
reported by K.S.A. 65-28,121 and amendments thereto or a
failure to maintain a risk management program as required by
section 2, after notice and an opportunity for hearing to the
applicant or licensee in accordance with the provisions of the
Kansas administrative procedure act.

Sec. 28. K.S.A. 65-2809 is hereby amended to read as fol-
lows: 65-2809. (a) The license shall expire on June 30 each year
and may be renewed annually upon request of the licensee. The
request for renewal shall be on a form provided by the board and
shall be accompanied by the prescribed fee, which shall be paid
not later than the expiration date of the license.

(b) Except as otherwise provided in this section, frem and
after July 15 1978; the board shall require every licensee in the
active practice of the healing arts within the state to submit
evidence of satisfactory completion of a program of continuing
education required by the board. The requirements for continu-
ing education for licensees of each branch of the healing arts
shall be established by the members of such branch on the
board. The board by duly adopted rules and regulations shall
establish the requirements established by the members of each
branch of the healing arts for each program of continuing educa-

a

See attachment (Vancrum)



Attach B

Sec. __ . On and after January 1, 1987, K.S.A. 1985 Supp.
40-3413 is hereby amended to read as follows: 40-3413. (a)
Every insurer and every rating organization shall cooperate in
the preparation of a plan or plans for the equitable
apportionment among such insurers of applicants for professional
liability insurance and such other liability insurance as may be
included in or added to the plan, who are in good faith entitled
to such insurance but are unable to procure the same through
ordinary methods. Such plan or plans shall be prepared and filed
with the commissioner within a reasonable time but not exceeding
60 calendar days from the effective date of this act. Such plan
or plans shall provide:

(1) Reasonable rules governing the equitable distribution
of risks by direct insurance, reinsurance or otherwise including
the authority to make assessments against the insurers
participating in the plan or plans;

(2) rates and rate modifications applicable to such risks
which shall be reasonable, adequate and not unfairly
discriminatory;

(3) a method whereby annually the plan shall compare the
premiums earned to the losses and expenses sustained by the plan
for the preceding fiscal year. If there 1is any surplus of
premiums over losses and expenses received for that year such
surplus shall be transferred to the fund. 1If there is any excess

of losses and expenses over premiums earned such losses shall be



transferred from the fund;

(4) the 1limits of 1liability which the plan shall be
required to provide, but in no event shall such limits be less
than those limits provided for 1in subsection (a) of K.S.A.
40-3402 and amendments thereto;

(5) a method whereby applicants for insurance, insureds and
insurers may have a hearing on grievances and the right of appeal
to the commissioner; and

(6) a method for determining rates which is in strict

accordance with the system established by the commissioner

pursuant to section .

(b) The commissioner shall review the plan as soon as
reasonably possible after filing in order to determine whether it
meets the requirements set forth in subsection (a). As soon as
reasonably possible after the plan has been filed the
commissioner shall in writing approve or disapprove the plan. Any
plan shall be deemed approved unless disapproved within 30 days.
'Subsequent to the waiting period the commissioner may disapprove
any plan on the ground that it does not meet the requirements set
forth in subsection (a), but only after a hearing held wupon not
less than 10 days' written notice to every insurer and rating
organization affected specifying in what respect the commissioner
finds that such plan fails to meet such requirements, and stating
when within a reasonable period thereafter such plan shall be
deemed no longer effective.  Such order shall not affect any

assignment made or policy issued or made prior to the expiration



of the period set forth in the order. Amendments to such plan or
plans shall be prepared, and filed and reviewed in the same
manner as herein provided with respect to the original plan or
plans.

(c) 1If no plan meeting the standards set forth in
subsection (a) is submitted to the commissioner within 60
calendar days from the effective date of this act or within the
period stated in any order disapproving an existing plan, the
commissioner shall after a hearing, if necessary to carry out the
purpose of this act, prepare and promulgate a plan meeting such
requirements.

(@) 1f, after a hearing, the commissioner finds that any
activity or practice of any insurer or rating organization in
connection with the operation of such plan or plans is unfair or
unreasonable or otherwise inconsistent with the provisions of
this act, the commissioner may issue a written order specifying
in what respects such activity or practice 1is unfair or
unreasonable or otherwise inconsistent with the provisions of
this act and requiring discontinuance of such activity or
practice.

(e) For every such plan or plans, there shall Dbe a
governing board which shall meet at least annually to review and
prescribe operating rules. Such Dboard shall consist of nine
members to be appointed by the commissioner as follows: Three
members shall be representatives of foreign insurers, two members

shall be representatives of domestic insurers, two members shall



be representatives of the general public, one member shall be a
licensed insurance agent actively engaged in the solicitation of
casualty insurance and one member shall be a health care
provider. The members shall be appointed for a term of two
years.

(f) An 1insurer participating in the plan approved by the
commissioner may pay a commission with respect to insurance
written under the plan to an insurance agent licensed for any
other insurer participating in the plan or to any insurer
participating in the plan. Such commission shall be reasonably
equivalent to the usual customary commission paid on similar
types of policies issued in the voluntary market.

(g) The provisions of this section shall expire on July 1,
1987, but any plan created hereunder shall continue to exist for
the purpose of allowing policies then in effect to expire,
transferring surplus to the fund, completing the payment of

claims and receiving reimbursement therefor.
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tion as soon as possible after the effective date of this act. In
establishing such requirements the members of the branch of the
healing arts so establishing shall consider any programs of con-
tinuing education currently being offered to such licensees. If,
immediately prior to the effective date of this act, any branch of
the healing arts is requiring continuing education or annual
postgraduate education as a condition to renewal of a license of a
licensee of such branch of the healing arts, such requirement as a
condition for the renewal of such license shall continue in full
force and effect notwithstanding any other provision of this
section to the contrary.

(c) Prior to renewal of a license, the board shall require the
licensee, if in the active practice of the healing arts within the
state, to submit to the board evidence satisfactory to the board
that the licensee is maintaining a policy of professional liability
insurance as required by K.S.A. 40-3402 and amendments
thereto and has paid the annual premium surcharge as required
by K.S.A. 40-3404 and amendments thereto.

(d) At least thirty (39) 30 days before the expiration of his or
her a licensee’s license, the secretary of the board shall notify
ench the licensee of the expiration by mail addressed to his or
hes the licensee’s last place of residence as noted upon the office
records. Any Heensee whe If the licensee fails to pay the annual
fee within thirty (30) days after by the date of the expiration of
his o her the license, the licensee shall be given a second notice
that his er her the licensee’s license has expired end, that the
board will suspend action for ninety (90} 30 days following the
date of expiration and, that; upon receipt of the annual fee;
together with an additional fee of not to exceed fifty deHars $50)
$500 within the ninety (80) day thirty-day period no order of
revocation will be entered; but that upen the failure to receive
the ameunt then due; ineluding the additional fee of not to
exeeed fifty doHars ($50) and, if both fees are not received within
the thirty-day period, the license shall be canceled.

(e) Any licensee who allows his or her the licensee’s license
to lapse by failing to renew as herein provided may be reinstated
upon recommendation of the board and upon payment of the
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renewal fees then due and from and after July 1, 1978, upon
proof of compliance with the continuing educational require-
ments established by the board.

Sec. 29. K.S.A. 65-2812 is hereby amended to read as fol-
lows: 65-2812. (a) For the purpose of administering the provi-
sions of this act, the governor shall appoint a state board of
healing arts consisting of 43 15 members. At least 30 days before
the expiration of any temn; other than that of the member ap-
pointed from the general publie and the registered podiatrist
member of the board; the professional society or assoeintion shall
submit te the governor a list of three or more names of persons of
reeognized ability whe have the qualilieations preseribed for
board members for each member of the board whe will be
appointed from its braneh of the healing arts: The governor shall
consider the list of persons in making the appeintment to the
beard- In ease of a vneaney on the board; other than that of the
member appointed from the general publie and the registered
podiatrist member of the board; prior to the expiration of a term
of office; the governor shall appoint a qualified sueeessor to Hill
the unexpired term; and in making the appointment the governor
shall give eonsideration to the list of persons last submitted to
the governor:

(b) The provisions of the Kansas sunset law apply to the state
board of healing arts appointed pursuant to this section and the
board is subject to abolition under that law.

Sec. 30. K.S.A. 65-2813 is hereby amended to read as fol-
lows: 65-2813. Five {5) members of the board shall hold a degree
of doctor of medicine from an accredited medical school and
shall be residents of and have been actively engaged in the
practice of medicine and surgery in the state of Kansas under
license issued in this state, for a period of at least six {6) consec-
utive years immediately preceding their appointment; three {3)
members shall hold a degree of doctor of osteopathy from an
accredited school of osteopathic medicine and surgery and shall
be residents of and have been actively engaged in the practice of
osteopathic medicine and surgery in the state of Kansas under
license issued in this state, for a period of at least six {6} consec-

b g

Reinsert stricken language
(Cloud, K.A.0.M.)
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0306 utive years immediately preceding their appointment; and three
0307 {3) members shall hold a degree of doctor of chiropractic from an
0308 accredited school of chiropractic and shall be residents of and
0309 have been actively engaged in the practice of chiropractic in the
0310 state of Kansas under license issued in this state, for a period of at
0311 least six {8) consecutive years immediately preceding their ap-
0312 pointment; and one member shall be a registered podiatrist and
0313 shall be a resident of and have been actively engaged in the
0314 practice of podiatry in the state of Kansas under license issued in
0315 this state for a period of at least six {6} conseculive years imme-
0316 diately preceding appointment; and ene member shall be frem
0317 three members shall be appointed to represent the general
0318 public of this state and no two of such members representing the
0319 general public shall be from the same United States congressio-

0320 nal district. No member representing the gerieral public shall
0321 Sec. 31. K.S.A. 65-2814 is hereby amended to read as fol- gef? person or the spouse of a person who has
_0322 lows: 65-2814. Whenever a vacancy shall eeeur occurs in the £ nancial . interest 1in any person 's practice
. of the healing arts. (Ks. Chix. Assoc.)

Y. 0323 membership of the board, the governor shall appoint a successor i
0324 of like qualifications. All appointments made shall be for a term
0325 of four (4) years, but no member shall be appointed for more than
0326 three (3) successive four-year terms, except that any term served
0327 by a member as secretary shall not be considered in applying
0328 successive term limitations. Fhe term of the beard member from
0320 the general publie; Hrst appointed; and the texm of the registered _
0330 podiatrist; fiest appeinted; shall eommenee on July 15 1075; in the 1
0331 ease of the member from the general publie and July 1; 1096; in ‘
0332 the ease of the registered pediatrist: Each member shall serve
0333 until his er her a successor is appointed and qualified. Whenever
0334 a vacancy shall eeeur occurs in the membership of the board for
0335 any reason other than the expiration of a member’s term of office,
0336 the governor shall appoint a successor of like qualifications to fill
0337 the unexpired term.
0338 Sec. 32. K.S.A. 65-2822 is hereby amended to read as fol-
0339 lows: 65-2822. Seven {#) Eight members shall constitute a quo-
0340 rum for the transaction of business. r

C o34l Sce. 33. K.S.A. 65-2833 is hereby amended to read as fol- | See attachment (Ks. Med. Soc.)

032 lows: 65-2833. The hoard, without examination, may issue a A IR




Attach C

New Sec. __ . (a) In connection with any investigation by
the board of healing arts, the board or its duly authorized
agents or employees shall at all reasonable times have access to,
for the purpose of examination, and the right to copy any
document, report, record or other physical evidence of any person
being investigated, or any document, report, record or other
evidence maintained by and in possession of any clinic, office
of a practitioner of the healing arts, laboratory, pharmacy,
medical care facility or other public or private agency 1if such
document, report, record or evidence relates to medical
competence, unprofessional conduct or the mental or physical
ability of a licensee safely to practice the healing arts.

(b) For the purpose of all investigations and proceedings
conducted by the board:

(1) The board may issue subpoenas compelling the attendance
and testimony of witnesses or the production for examination or
copying of documents or any other physical evidence if such
evidence relates to medical competence, unprofessional conduct or
the mental or physical ability of a licensee safely to practice
the healing arts. Within five days after the service of the
subpoena on any person requiring the production of any evidence
in the person's possession or under the person's control,such
person may petition the board to revoke, 1limit or modify the
subpoena. The board shall revoke, limit or modify such subpoena

if in its opinion the evidence required does not relate to



practices which may be grounds for disciplinary action, is not
relevant to the charge which 1is the subject matter of the
proceeding or investigation, or does not describe with sufficient
particularity the physical evidence which 1is required to be
produced. Any member of the board, or any agent designated by the
board, may administer oaths or affirmations, examine witnesses
and receive such evidence.

(2) Any person appearing before the board shall have the
right to be represented by counsel.

(3) The district court, upon application by the board or by
the person subpoenaed, shall have jurisdiction to issue an order:

(A) Requiring such person to appear before the board or the
boards duly authorized agent to produce evidence relating to the
matter under investigation; or

(B) revoking, limiting or modifying the subpoena if in the
court's opinion the evidence demanded does not relate to
practices which may be grounds for disciplinary action, is not
relevant to the charge which is the subject matter of the hearing
or investigation or does not describe with sufficient
particularity the evidence which is required to be produced.

(c) Patient records, including clinical records, medical
reports, laboratory statements and reports, files, films, other
reports or oral statements relating to diagnostic findings or
treatment of patients, information from which a patient or a
patient's family might be identified, . peer review or risk

management records or information received and records kept by



the board as a result of the investigation procedure outlined in
this section shall not be available to the public.

(d) Nothing in this section or any other provision of law
making communications between a physician and the physician's
patient a privileged communication shall apply to investigations
or proceedings conducted pursuant to this section. The board and
its employees, agents and representatives shall keep in
confidence the names of any patients whose records are reviewed
during the course of investigations and proceedings pursuant to

this section.
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license to a person who has been in the active practice of a
branch of the healing arts in some other state, territory, the
District of Columbia or other country upon certificate of the
proper licensing authority of that state, territory, District of
Columbia or other country certifying that the applicant is duly
licensed, that his e¢ her the applicant’s license has never been

0349 annullechuspended or revoked, that the licensee has never

0350
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| (strike) (Ks. Med. Soc., Bd. of Healing Arts)

been censured or had other disciplinary action taken and that, so
far as the records of such authority are concerned, the applicant
is entitled to its endorsement. The applicant shall also present
proof satisfactory to the board:

(a) That the state, territory, District of Columbia or country in
which the applicant last practiced has and maintains standards at
least equal to those maintained by Kansas.

(b) That the applicant’s original license was based upon an
examination at least equal in quality to the examination required
in this state and that the passing grade required to obtain such
original license was comparable to that required in this state.

(c) Of the date of the applicant’s original and any and all
endorsed licenses and the date and place from which any license
was attained.

(d) That the applicant has been actively engaged in practice
under such license or licenses since issued, and if not, fix the
time when and reason why the applicant was out of practice.

(e) That the applicant has a reasonable ability to communi-
cate in English.

An applicant for endorsement registration shall not be licensed
unless the applicant’s individual qualifications meet the Kansas
legal requirements.

In lieu of any other requirement prescribed by law for satis-
factory passage of any examination in any branch of the healing
arts the board may accept evidence satisfactory to it that the
applicant or licensee has satisfactorily passed an equivalent
examination given by a national board of examiners in chiro-
practic, osteopathic medicine and surgery or medicine and sur-
gery as now required by Kansas statutes for endorsement from
other states.
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Soc. 34. K.S.A. 65-2836 is hereby amended to read as fol-

Nows: 65-2836. A licensee’s license may l)eElnnulled]revoked,
suspended or limited when the licensee has been found to have
committed any of the following aets, or the licensee may be
publicly or privately censured, upon a finding of the existence of
any of the following grounds:

(a) The licensee has committed fraud in or misrepresentation
in applying for or sccuring the an original or renewal license.

(b) The licensee has committed an act ofimmoml, unprofes-
sional or dishonorable conduct or professional incompetency.

(¢) Convieton The licensee has been convicted of a felony if
the beard determines; after investigation; that sueh person has
aot been sulliciently rehabilitated to warrant the publie trust or
class A misdemeanor, whether or not related to the practice of
the healing arts.

(d) Yse of The licensee has used fraudulent or false adver-
tisements.

(e) Addietion to ox distribution of The licensee is addicted to
or has distributed intoxicating liquors or drugs for any other than
lawful purposes.

(0 Willal or repented violation of The licensee has willfully
or repeatedly violated this act, the pharmacy act of the state of
Kansas or the uniform controlled substances act, or any rules and
regulations adopted pursuant thereto, or any rules and regula-
tions of the secretary of health and environment which are
relevant to the practice of the healing arts.

(g) Unlawful invasion of The licensee has unlawfully in-
vaded the ficld of practice of any branch of the healing arts in
which the licensee is not licensed to practice.

(h) Failure The licensee has failed to pay annual renewal fees
specified in this act.

(i) ¥ailure The licensee has failed to take some form of
postgraduate work each year or as required by the board.

(i) ¥ngeging The licensee has engaged in the practice of the
healing arts under a false or assumed name, or the impersonation
of another practitioner. The provisions of this subsection relating
to an assumed name shall not apply to licensees practicing under

- (strike)
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a proléssioﬁal corporation or other legal entity duly anthorized to
provide such professional services in the state of Kansas.

(k) Thelicensee has the inability to practice the branch of the
healing arts for which sueh person the licensee is licensed with
reasonable skill and safety to patients by reason of illness,
alcoholism, excessive use of drugs, controlled substances,
chemical or any other type of material oras a result of any mental
or physical condition. In determining whether or not such in-
ability exists, the board, upon probable cause, shall have au-
thority to compel a licensee to submit to mental or physical
examination by such persons as the hoard may designate. The
licensee shall submit to the board a release of information
authorizing the board to obtain a report of such examination.
Failure of any licensee to submit to such examination when
directed shall constitute an admission of the allegations against
the licensee, unless the failure was due to circumstances beyond
the control of the licensee, and the board may enter a default and
final order in any case of default without just cause being shown
to the board without the taking of testimony or presentation of
evidence. A person affected by this subsection shall be offered,
at reasonable intervals, an opportunity to demonstrate that such
person can resume the competent practice of the healing arts
with reasonable skill and safety to patients. For the purpose of
this subsection, every person licensed to practice the healing arts
and who shall accept the privilege to praclice the healing arts in
this state by so practicing or by the making and filing of an
annual renewal to practice the healing arts in this state shall be
deemed to have consented to submit to a mental or physical
examination when directed in writing by the board and further to
have waived all objections to the admissibility of the testimony
or examination report of the person conducting such examination
at any proceeding or hearing before the board on the ground that
such testimony or examination report constitutes a privileged
communication. In any proceeding by the board pursuant to the
provisions of this subsection, the record of such board proceed-
ings involving the mental and physical examination shall not be
used in any other administrative or judicial proceeding.
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0454 (1) The licensee has had a license to practice the healing arts

0455 [(_mnulled revoked, suspended; or limited ox, has been censured
0456 or has had other disciplinary action taken, or an application for a
0457 license denied, by the proper licensing authority of another
0458 state, territory, District of Columbia, or other country, a certified
0459 copy of the record of the action of the other jurisdiction being
0460 conclusive evidence thereof.

0461  (m) The licensee has violated any lawlul rule er and regula-
0462 tion promulgated by the board or violated any lawful order or
0463 directive of the board previously entered by the board.

0464  (n) Failure The licensee has failed to report or reveal the
0465 knowledge required to be reported or revealed under K.S.A.
0466 65-28,122 and amendments thereto.

0467 (o) Failure by persons The licensee, if licensed to practice
0468 medicine and surgery, has failed to inform a patient suffering
0469 from any form of abnormality of the breast tissue for which

,0470 surgery is a recommended form of treatment, of alternative

0471 methods of treatment specilied in the standardized summary
0472 supplied by the board. The standardized summary shall be given
0473 to each patient specified herein as soon as practicable and
0474 medically indicated following diagnosis, and this shall constitute
0475 compliance with the requirements of this subsection (). The
0476 board shall develop and distribute to persons licensed to practice
0477 medicine and surgery a standardized summary of the alternative
0478 methods of treatment known to the board at the time of distribu-
0479 tion of the standardized summary, including surgical, radiologi-
0480 cal or chemotherapeutic treatments or combinations of treat-
0481 ments and the risks associated with each of these methods.
0482 Nothing in this subsection {e) shall be construed or operate to
0483 empower or authorize the board to restrict in any manner the
0484 right of a person licensed to practice medicine and surgery to
0485 recommend a method of treatment or to restrict in any manner a
0486 patient’s right to select a method of treatment. The standardized
0487 summary shall not be construed as a recommendation by the
0488 board of any method of treatinent. The preceding sentence or

" 0489 words having the same meaning shall be printed as a part of the

0490 standardized summary. The provisions of this subsection (e}

}(strike)
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shall not be effective until the standardized written summary
provided for in this subsection {e) is developed and printed and
made available by the board to persons licensed by the board to
practice medicine and surgery.

(p)  The licensee has cheated on or attempted to subvert the
validity of the examination for a license.

(q) The licensce has been found to be mentally ill, disabled,
not guilty by reason of insanity or incompetent to stand trial by
a court of competent jurisdiction.

(r) The licensce has prescribed, sold, administered, distrib-
uted or given a controlled substance: (1) For other than medi-
cally accepted therapeutic purposes; (2,!20 the licensee’s self; (3)
to a member of the licensee’s familgaor (4) except as permitted
by law, to a habitual user or addict.

(s) The licensee has violated a Jederal law or regulation
relating to controlled substances.

(t) The licensee has failed to furnish the board, or its inves-
tigators or representatives, ‘any information legally requested
by the board.

(1) Sanctions or disciplinary actions have been taken against
the licensee by a peer review committee, health care facility or a
professional association or society for acts or conduct similar to
acts or conduct which would constitute grounds for disciplinary
action under this section.

(v) Thelicensee has failed to report to the board any adverse
action taken against the licensee by another state or licensing

Jurisdiction, a peer review body, a health care facility, a profes-

sional association or sociely, a governmental agency, by a law
enforcement agency or a court for acts or conduct similar to acts
or conduct which would constitute grounds for disciplinary
action under this section]

(w) The licensee has surrendered a license or authorization
to practice the healing arts in another state or jurisdiction or
has surrendered the licensee’s membership on any professional
staff or in any professional association or society while under

investigation for acts or conduct similar to acts or conduct &wﬂ)

which would constitute grounds Jor disciplinary action under
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this section.

(x) The licensee has failed to report to the board surrender of

the licensee’s license or authorization to practice the healing
arts in another state or jurisdiction or surrender of the licensec’s
membership on any professional staff or in any professional
association or society while under investigation for acts or
conduct similar to acts or conduct which would constitute
grounds for disciplinary action under this section.
Uy) The licensee has an adverse judgment, award or settle-
ment against the licensee resulting from a medical liability
claim related to acts or conduct similar to acts or conduct which
would constitute grounds for disciplinary action under this
section.

(z) The licensee has failed to report to the board any adverse

judgment, settlement or award against the licensee resulting

from a medical malpractice liability claim related to acts or
conduct similar to acts or conduct which would constitute
grounds for disciplinary action under this sectima ‘

(aa) The licensee has failed to maintain a policy of profes-
sional liability insurance as required by K.S.A. 40-3402 and
amendments thereto.

(bb) The licensee has failed to pay the annual premium
surcharge as required by K.S.A. 40-3404 and amendments
thereto.

| (strike)

Sec. 35. K.S.A. 65-2837 is hereby amended to read as fol-
lows: 65-2837. As used in K.S.A. 65-2836 and amendments
thereto and in this section:

(a) “Professional incompetency’ means:

(1) One'or more instances involvinggross negligence; o¥, as

determined by the board

(2) Repeated instances involvingordinary negligence, as CN

termined by the board.

(3) A pattern of practice or other behavior which demon-
strates a manifest incapacity or incompetence to practice medi-
cine.

(b) “Unprofessional conduct” means:

(1) Solicitation of professional patronage through the use of

(Ks. Med. Soc.)

(cc) The licensee has practiced in an area of
medicine and surgery or has performed a pro-
cedure for which the licensee does not have
sufficient training or experience.

(Ks. Med. Soc.)

K.B.A. note: Concern that (1) settlements
aren't considered in licensing and (2) board
sets standard of care and then determlnes
whether standard is met.

failure to adhere to the applicable standard
¢f care to a degree which constitutes
"~ (Snowbarger)
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fraudulent or false advertisements, or profiting by the acts of
those representing themselves to be agents of the licensee.

(2) Reeeipt of fees on the assuranee Representing to a patient
that a manifestly incurable disease, condition or injury can be
permanently cured.

(3) Assisting in the care or treatment of a patient without the
consent of the patient, the attending physician or the patient’s
legal representatives.

(4) The use of any letters, words, or terms, as an affix, on
stationery, in advertisements, or otherwise indicating that such
person is entitled to practice a branch of the healing arts for
which such person is not licensed.

(5) Performing, procuring or aiding and abetting in the per-
formance or procurement of a criminal abortion.

(6) Willful betrayal of confidential information.

(7) Advertising professional superiority or the performance of
professional services in a superior manner.

(8) Advertising to guarantee any professional service or to°

perform any operation painlessly.

(9) Participating in any action as a staff member of a medical
care facility which is designed to exclude or which results in the
exclusion of any person licensed to practice medicine and sur-
gery from the medical staff of a nonprofit medical care facility
licensed in this state because of the branch of the healing arts
practiced by such person or without just cause.

(10) Failure to effectuate the declaration of a qualified pa-
tient as provided in subsection (a) of K.S.A. 65-28,107 and
amendments thereto.

(11) Prescribing, ordering, dispensing, administering, sell-
ing, supplying or giving any amphetamines or sympathomimetic
amines, except as authorized by K.S.A. 65-2837a and amend-
ments thereto.

(12) Conduct likely to deceive, defraud or harm the public.

(13) Making a false or misleading statement regarding the
licensee’s skill or the efficacy or value of the drug, treatment or

remedy prescribed by the licensee or at the licensee’s direction 5.,‘?““:_,)

in the treatment of any disease or other condition of the body or

e e e m e na AT e gy < A Tt PSS A S o o o
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mind.

(14) Aiding or abetting the practice of the healing arts by an
unlicensed, incompetent or impaired person.

(15) Allowing another person or organization to use the
licensee’s license to practice medicine.

(16) Commission of any act of sexual abuse, misconduct or
exploitation related to the licensee’s practice of medicine.

(17) The use of any false, fraudulent or deceptive statement
in any document connected with the practice of the healing arts.

(18) Obtaining any fee by fraud, deceit or misrepresentation.

(19) Directly or indirectly giving or receiving any fee, com-
mission, rebate or other compensation for professional services
not actually and personally rendered, other than through the
legal functioning of lawful professional partnerships, corpora-
tions or associations.

(20) Failure to transfer medical records to another physician
when requested to do so by the subject patient or by such

patient’s legally designated representative. ¢

(¢) “False advertisement” means any advertisement which is
false, misleading or deceptive in a material respect. In deter-
mining whether any advertisement is misleading, there shall be
taken into account not only representations made or suggested
by statement, word, design, device, sound or any combination
thereof, but also the extent to which the advertisement fails to
reveal facts material in the light of such representations made.

(d) ‘““Advertisement” means all representations disseminated
in any manner or by any means, for the purpose of inducing, or
which are likely to induce, directly or indirectly, the purchase of
professional services.

Sec. 36. K.S.A. 65-2838 is hereby amended to read as fol-
lows: 65-2838. (a) The board shall have jurisdiction of the pro-
ceedings to reveke; suspend or limit the lieense of take discipli-
nary action authorized by K.S.A. 65-2836 and amendments
thereto against any licensee practicing under this act. Any such
action for the reveeation; suspension or limitation of a license
shall be taken in accordance with the provisions of the Kansas
administrative procedure act.

(21) performing unnecessary tests, examinations
or services which have no legltlmate medical
purpose.

(22) charging an excessive fee for services
rendered.

(23) prescribing, dispensing, administering,
distributing a prescription drug or substance,
including all controlled substances in an ex-
cessive, improper or inappropriate manner or
quantity or not in the course of the physician's
professional practice.

(24) repeated failure to practice medicine and
surgery or chiropractic with that level of care,
skill and treatment which is recognized by a
reasonably prudent similar practitioner as being
acceptable under similar conditions and circum-
stances.

.(25) obtaining fees by use of fraud, misrepre-
sentation, deceit, trickery or other illegal means.

%26) failing to keep written medical records
justlfylng the course of treatment of the patient,
including, but not limited to, patient histories,
examlnatlon results and test results.

'(27) delegating professional responsibilities to
a person when the licensee delegating such re-
sponsibilities knows or has reason to know that
such person is not qualified by training, exper-
ience or licensure to perform them.

1(28) using experimental forms of therapy without
proper informed patient consent or without con-
forming to generally accepted criteria, standard
protocols, or without keeping detailed legible
records, without having periodic analysis of the
study and results reviewed by a commlttee Or peers.

(Ks. Med. Soc )
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(b) Either before or alter formal charges have been filed, the
board and the licensee may enter into a stipulation which shall
be binding upon the board and the licensee entering into such
stipulation, and the board may enter its findings of fact and
enforcement order based upon such stipnlation without the
necessity of filing any formal charges or holding hearings in the
case. An enforcement order based upon a stipulation may reveke;
suspend or limit the license of order any disciplinary action
authorized by K.S.A. 65-2836 and amendments thereto against
the licensee entering into such stipulation,

(¢) The board may temporarily suspend or temporarily limit
the license of any licensee in accordance with the emergency
adjudicative proceedings under the Kansas administrative pro-
cedure act if the board determines that there is cause to believe
that grounds exist under K.5.A. 65-2836 and amendments
thereto; for the revoeation; suspension or Hmitation of the Heense
of a disciplinary action authorized by K.S.A. 65-2836 and
amendments thereto against the licensee and that the licensee’s
continuation in practice would constitute an imminent danger to
the public health and safety, p

Sec. 37. K.S.A. 65-2840a is hereby amended to read as fol-
lows: 65-2840a. The state board of healing arts shall appoint a
disciplinary counsel, who shall not otherwise be an attorney for
the board, with the duties as set out in this act. The disciplinary
counsel shall be an attorney admitted to practice law in the state
of Kansas. The disciplinary counsel shall have the power and the
duty to investigate or cause to be investigated all matters in-
volving professional incompetency, unprofessional conduct or
any other matter which may result in reveention, suspension or
limitation of a Jicense disciplinary action against a licensee
pursuant to K.S.A. 65-2836 to 65-2844; inelusive through 65-
2844, and amendments thereto. In the performance of these
duties, the disciplinary counsel may apply to any court having
bower to issue subpoenas for an order to require by subpoena the
attendance of any person or by subpoena duces tecum the pro-
duction of any records for the purpose of the production of any
information pertinent to an investigation. Subject to approval by
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the state board of healing arts, the disciplinary counsel shall
employ clerical and other staff necessary to carry out the duties
of the disciplinary counsel. The state board of healing arts may
adopt rules and regulations necessary to allow the disciplinary
counsel to properly perform the functions of such position under
this act.

Sec. 38. K.S.A. 65-2898a is hereby amended to read as {ol-
lows: 65-2898a. (a) Any complaint or report, record or other
information relating to a complaint which is received, obtained
or maintained by the board shall be confidential and shall not be
disclosed by the board or its employees in a manner which
identifies or enables identification of the person who is the
subject or source of such information except:

(1) In a disciplinary proceeding conducted by the board
pursuant to law or in an appeal of the order of the board entered
in such proceeding, or to any party to such proceeding or appeal
or such party’s attorney.

(2) To the proper licensing or disciplinary authority of an-
other jurisdiction, if the persoen’s license to practice in this state
has been at any time revoked; suspended or limited any disci-
plinary action authorized by K.S.A. 65-2836 and amendments .
thereto has at any time been taken against the licensee or the
board has at any time denied a license to the person.

(3) To a hospital committee which is authorized to grant,
limit or deny hospital privileges, if the person’s license to prae-
tiee in this state has been at any lime reveked; suspended or
limnited any disciplinary action authorized by K.S.A. 65-2836
and amendments thereto has at any time been taken against the
licensee or if the board has at any time denied a license to the
person.

(4) To the person who is the subject of the information, but
the board may require disclosure in such a manner as to prevent
identification of any other person who is the subject or source of
the information.

(b) This section shall be part of and supplemental to the
Kansas healing arts act.

Sec. 39. K.5.A. 65-28,121 is hereby amended to read as fol-
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lows: 65-28,121. (&) ¥ the medieal staff of any firm; faeility;
corporation; institution or asseeiation whieh has granted practice
privileges to; or whieh has employed o is employing; any person
licensed; registered or eertified by the state board of healing arts;
recommends that the praetiee privileges of any such person be
terminated; suspended or restrieted for reasons relating to sueh
persen's professional competence or finds that such person has
committed an act whieh is a ground for the revoeation; suspen-
sion or limitation of such person’s license; registration or eertifi-
eation under law; the ehief of the medieal staff shall immediately
report the same; under onth; to the state board of healing arts: If
the medieal staff has not made such a recommendation or find-
ing; but the governing board of any sueh firm; faeility; eorpora-
Hon; institution or assoeintion has made such recommendation oF
finding; the chief administrative officer thereof shall immedi-
ately report the same; under oath; to the state board of healing

b) Any repert made pursuant to this seetion shall eontain the
name and business address of the ehief of the mediea} staff or the
ehief administrative officer meking the report and of the person
named in the report; information regarding the report; and any
other information whieh the ehief of the medieal staff or the ehief
administrative offieer believey might be helpful in an investiga-
tion of the ease: (a) A medical care Sfacility licensed under K.S.A.
65-425 et seq. and amendments thereto shall, and any person
may, report under oath to the state board of healing arts any
information such facility or person has which appears to show
that a person licensed to practice the healing arts has committed
an act which may be a ground for disciplinary action pursuant
to K.S.A. 65-2836 and amendments thereto.

(b) A medical care Jacility shall inform the state board of
healing arts whenever theEnedical care facility recommends
that thg]practice privileges of any person licensed to practice
the healing arts be terminated, suspended or restricted or
whenever such privileges are voluntarily surrendered or limited

(¢) Any medical care facility which fails to report within 30

P

5

“——— (strike) ' (Ks. Med. Soc.)
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days after the receipt of information required to be reported by
this section shall be reported by the state board of healing arts
to the secretary of health and environment and shall be subject,
after proper notice and an opportunity to be heard, to a civil
fine assessed by the state board of healing arts in an amount not
exceeding $1,000 per day for each day thereafter that the in-
cident is not reported. All fines assessed and collected under this
section shall be remitted promptly to the state treasurer. Upon
receipt thereof, the state treasurer shall deposit the entire
amount in the state treasury and credit it to the state general
Jund.

Sec. 40. K.S.A. 65-28,122 is hereby amended to read as fol-
lows: 65-28,122. (a) Any person licensed to practice the healing
arts who possesses knowledge not subject to the physician-pa-
tient privilege that another person so licensed has committed
any act enumeraled under K.S.A. 65-2836 and amendments
thereto which is may be a ground for the revoeation; suspension
or limitation of a license disciplinary action pursuant to K.S.A.
65-2836 and amendments thereto shall immediately report such
knowledge, under oath, to the state board of healing arts. A
person licensed to practice the healing arts who possesses such
knowledge net subjeet to the physician-patient privilege eon-
cerning another person so licensed shall reveal fully such
knowledge upon preper official request of the state board of
healing arts.

(b) This section shall be part of and supplemental to the
Kansas healing arts act.

Sec. 41. K.S.A. 65-4902 is hereby amended to read as fol-
lows: 65-4902. The district judge or, if the district court has more
than one division, the administrative judge of such court shall
notify the parties to the action that a screening panel has been
convened and that the members of such screening panel are to
be appointed within ten (30) 10 days of the receipt of such notice.
If the plaintiff and the defendant or, if no petition has been filed,
the claimant and the party against whom the claim is made are
unable to jointly select a health care provider within ten 0) 10
days after receipt of notice that a screening panel has been



0787
0788
0789
0700
0791
0792
0793
0794
0795
0796
0797
0798
0799
0800
0801
0802
0803
0804
0805
0806
0807
0808
0809
0810
0811
0813
0813
0814
0815
0816
0817
0818
0819
0820

421
0822
0823

HB 2661
42

convened, the judge of the district court or, if the district court
has more than one division, the administrative judge of such
court shall select such health care provider. Menibess of sueh
sereening panel shall reeeive compensation and EXPenses ay may
be provided by rules of the supreme court of Kansas:

Sec. 42. K.S.A. 65-4904 is hereby amended to read as fol-
lows: 65-4904. (a) Within ninety (90) 90 days after the screening
panel is commenced, such panel shall make written recommen-
dations on the issue of whether the health care provider departed
from the standard of care in a way which caused the plaintiff or
claimant damage. A concurring or dissenting member of the
screening panel may file a written concurring or dissenting
opinion. All written opinions shall be supported by corroborat-
ing references to published literature and other relevant docu-
ments.

(b) The screening panel shall notify all parties when its

determination is to be handed down, and, within seven €H days ‘/‘4‘“\
¥

of its decision, shall provide a copy of its opinion and any
concurring or dissenting opinion to each party and each attorney
of record and to the judge of the district court or, if the district
court has more than one division, the administrative judge of
such court. The screening panel shall also provide a copy of its
opinion and any concurring or dissenting opinions, and the
reasons therefor, to the commissioner of insurance.

(c) The written report of the screening panel shall not be
admitted inte evidenee be admissible in any subsequent legal
proceeding, but and either party may subpoena any and all
members of the panel as witnesses for examination relating to

i
i
;
i
}
;
E
i
j
}
i
{
!
|

}————_+-returh to current language (K.T.L.A.)

[

the issues at trial. v

Sec. 43. K.S.A. 65-4907 is hereby amended to read as fol-
lows: 65-4907. Unless etherwise provided by order of the judge
of the distriet eourt or; if the distriet eourt has more than ene
division; the administrative judge of such comt; the eosts shall be
aHowed to the party in whese faver the final determination of the
sereening panel was made: (a) FEach health care provider
member of the screening panel shall be paid a total of $150 for
all work performed as a member of the panel exclusive of time

Cisepg

} »

! he screening panel, by unaplmous‘vote,
deéiimigez that the health care provider dlﬁ-nﬁt
depart from the standard of‘care in a way ﬁ ic
baused the plaintiff or claimant damage, t et ete
blaintiff or claimant shall be assessed c;urd.c

and defendant's reasonable expenses of defen 1ngf
‘the claim, including reasonable attorney fees,

at trial the defendant prevails.

‘ (Rep. Buehler)
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involved if called as a witness to testify in court, and in addition
thereto, reasonable travel expense. The chairperson of the panel
shall be paid a total of $250 for all work performed as a member
of the panel exclusive of time involved if called as a witness to
testify in court, and in addition thereto reasonable travel ex-
penses. The chairperson shall keep an accurate record of the
time and expenses of all the members of the panel, and the
record shall be submitted to the parties for payment with the
panel’s report.

(b) Costs of the panel including travel expenses and other
expenses of the review shall be paid by the side in whose favor
the majority opinion is written. If the panel is unable to make a
recommendation, then each side shall pay 12 of the costs. Items
which may be included in the taxation of costs shall be those
items enumerated by K.S.A. 60-2003 and amendments thereto.

New Sec. 44. If any provisions of this act or the application
thereof to any ‘person or circumstances is held invalid, the
invalidity shall not affect other provisions or applications of the
act which can be given effect without the invalid provisions or
application and, to this end, the provisions of this act are sever-
able.

Sec. 45. K.S.A. 7-121Dh, 65-430, 65-2809, 65-2812, 65-2813,
65-2814, 65-2822, 65-2833, 65-2836, 65-2837, 65-2838, (65-2840a,
65-2898a, 65-28,121, 65-28,122, 65-4902, 65-4904 and 65-4907
and K.S.A. 1985 Supp. 40-3003, 40-3401, 40-3403, 40-3404 aund
40-3408 are hereby repealed.

Sec. 46. This act shall take effect and be in force from and
after its publication in the statute book.

- Solbach suggestion: Add a section that
strengthens current frivolous law suit
statute. '
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vices required due to the negligent rendering of or failure to
render professional services by the liable health care provider.
New Sec. 12. (a) In any medical malpractice liability action:
(1) The total amount recoverable for all claims for nonecon-
omic loss shall not exceed $250,000; and

-

(2) Wthe total amount recoverable for all claims shall not ex-
ceed $1,000,000.

(b) If a medical malpractice liability action is tried to a jury,
the court shall not instruct the jury on the limitations imposed by

subject to K.S.A. 40-3403 and aﬁdendments
thereto,

=

this section. &

(¢) In a medical malpractice liability action, after deduction
of amounts pursuant to K.S.A. 60-258a and amendments thereto:

(1) If the verdict results in an award for noneconomic loss
which exceeds $250,000, the court shall enter judgment for
$250,000 for all claims for noneconomic loss and shall apportion
that amount among the claimants.

(2) Ifthe verdictresults inan award for current economic loss
which exceeds the difference between $1,000,000 and the
amount of the judgment entered for damages for noneconomic
loss, the court shall enter judgment for an amount equal to such
difference for all claims for current economic loss and shall
apportion that amount among the claimants.

(3) If the sum of the judgments entered for noneconomic loss
and for current economic loss is $1,000,000 or more, no judgment
shall be entered for future economic loss. If the sum of such
judgments is less than $1,000,000 and the verdict results in an
award for future economic loss which exceeds the difference
between $1,000,000 and the sum of such judgments, the court
shall enter judgment for an annuity contract which: (A) Has a
present value equal to such difference or, if there is more than
one claimant, for annuity contracts apportioned among the
claimants which have an aggregate present value equal to such
difference; and (B) which, to the greatest extent possible, will
provide for the payment of benefits over the period of time
specified in the verdict in the amount awarded by the verdict for
future economic loss.

(d) The provisions of this section shall not be construed to

_TThor the ability of a claimant to obtain

supplemental funds under K.S.A. 40-3403
and amendments thereto.



0711
0712
0713
U714
0715
0716
0717
0718
0719
0720
0721
0722
0723
0724
0725
0726
0727
0728
0729
0730
0731
0732
0733
0734
0735
0736
0737
0738
0739
0740
0741
0742
0743
0744
0745
0716
ey

HB 2661
20

claims;

(C) provide advice, information and testimony to the appro-
priate licensing or disciplinary authority regarding the qualifi-
cations of a health care providers;

(D) approve the rating schedule formulated by the commis-
sioner to impose the higher surcharge required by subsection
(cX2) of K.S.A. 40-3404 and amendments thereto.

(3) The board shall consist of 13 persons appointed by the
commissioner of insurance, as follows: (A) The commissioner of
insurance, or the designee of the commissioner, who shall act as
chairperson; (B) one member appointed from the public at large
who is not affiliated with any health care provider; (C) three
members licensed to practice medicine and surgery in Kansas
who are doctors of medicine; (D) three members who are repre-
sentatives of Kansas hospitals; (E) two members licensed to
practice medicine and surgery in Kansas who are doctors of
osteopathic medicine; (F) one member licensed to practice
chiropractic in Kansas; and (G) two members of other categories
of health care providers. Meetings shall be called by the chair-
person or by a written notice signed by three members of the
board. The board, in addition to other duties imposed by this act,
shall study and evaluate the operation of the fund and make such
recommendations to the legislature as may be appropriate to
ensure the viability of the fund.

(3) The board shall be attached to the insurance department
and shall be within the insurance department as a part thereof.
All budgeting, purchasing and related management functions of
the board shall be administered under the direction and super-
vision of the commissioner of insurance. All vouchers for ex-
penditures of the board shall be approved by the commissioner
of insurance or a person designated by the commissioner.

(c) Subject to subsections (d), (e) and (&) (f) and (i), the fund
shall be liable to pay: (1) Any amount due from a judgment or
settlement which is in excess of the basic coverage liability of all
liable vesident health care providers or resident self-insurers for
any such injury or death arising out of the rendering of or the
failure to render professional services within or without this

»

(E) review and determine claims for sﬁpp—
lemental grants under section 25 of this
act.
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sions of K.S.A. 75-3738 te ¥6-3744; inelusive through 75-3744,
and amendments thereto, but shall not be subject to the provi-
sions of K.S.A. 75-4101 and amendments thereto; ) (8) reason-
able and necessary actuarial expenses incurred in administering
the act, which expenditures shall not be subject to the provisions
of K.S.A. 75-3738 te 75-3744; inclusive through 75-3744, and
amendments thereto; (8} (9) annually to the plan or plans, any
amount due pursuant to subsection (a)(3) of K.S.A. 40-3413; and
amendments thereto; and 8} (10) reasonable and necessary ex-
penses incurred by the insurance department and the board of

and (11) amounts authorized by the Board
of Governors pursuant to £25;

governors in the administration of the fund;

(d) All amounts for which the fund is liable pursuant to
paragraphs (1), (2), (3) e, (4) or 5 of subsection (c) of this seetion
shall be paid promptly and in full i less than $300,000; ef if,
except that, in any case arising out of a cause of action which
accrued before July 1, 1986, if the amount for which the fund is
liable is $300,000 or more, it shall be paid by installment pay-
ments of $300,000 or 10% of the amount of the judgment includ-
ing interest thereon, whichever is greater, per fiscal year, the
first installment to be paid within 60 days after the fund becomes
liable and each subsequent installment to be paid annually on
the same date of the year the first installment was paid, until the
claim has been paid in full: and any atterney’s attorney fees
payable from such installment shall be similarly prorated.

(e) In no event shall the fund be liable to pay in excess of
$3,000,000 pursuant to any one judgment or settlement against
any one health care provider relating to any injury or death
arising out of the rendering of or the failure to render profes-
sional services frem on and after July 1, 1984, and before July 1,
1986, subject to an aggregate limitation for all judgments or
settlements arising from all claims made in any one fiscal year in
the amount of $6,000,000 for each provider.

—

1) 1n-no-event-shall-the fund be liable to pay in excess of
$1,000,000 pursuant to any one judgment or settlement against
any one health care provider relating to any injury or death
arising out of the rendering of or the failure to render profes-
sional services on and after July 1, 1986, subject to an aggregate

(f) Except as prévided in section 25 of this
Act, the fund shall not

aeasgnsn,

Rt Tolad
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limitation for all judgments or settlements arising from all claims

made in any one fiscal year in the amount of $3,000,000 for each
provider.

(g) A health care provider shall be deemed to have qualified
for coverage under the fund: (1) On and after the effective date of
this act if basic coverage is then in effect; (2) subsequent to the
effective date of this act, at such time as basic coverage becomes
effective; or (3) upon qualifying as a self-insurer pursuant to
K.S.A. 40-3414 and amendments thereto.

@) (h) A health care provider who is qualified for coverage
under the fund shall have no vicarious liability or responsibility
for any injury or death arising out of the rendering of or the
failure to render professional services inside or outside this
state by any other health care provider who is also qualified for
coverage under the fund.

(i) Notwithstanding the provisions of K.S.A. 40-3402 and
amendments thereto, if the board of governors determines due to
the number of claims filed against a health care provider and
the outcome of those claims that an individual health care
provider presents a material risk of significant future liability to
the fund, the board of governors is authorized by a vote of a
majority of the members thereof, after notice and an opportunity
for hearing, to terminate the liability of the fund for all claims
against the health care provider for damages for death or per-
sonal injury arising out of the rendering of or the failure to render
professional services after the date of termination. The date of
termination shall be 30 days after the date of the determination
by the board of governors. The board of governors, upon termi-
nation of the liability of the fund under this subsection {g}, shall
notify the licensing or other disciplinary board having jurisdic-
tion over the health care provider involved of the name of the
health care provider and the reasons for the termination.

;New Sec. 25. (A) As used in this section "Medical
i care and related benefits'" has the meaning given

}to it under section 11 of this Act.

(b)  In the event a claimant has been awarded
the maximum amount allowable for all claims as
provided by sections 12 of this act, and
the amount so awarded has beenh exhausted in the
payment of medical care and related benefits,
and the amount so awarded is substantially
insufficient to pay for future medical care and
related benefits, the Board of Governors may, in its
ldiscretion, grant the claimant supplemental benefits
j to pay for future medical care and related benefits.
%Any application for supplemental benefits shall be
,on a form promulgated by the commissioner.

(c) The claimant has the burden of
iBoard that all of the amounts awarded
icare and related benefits pursuant to
‘and 14 have been actually used to pay for medical
'care and related benefits, and that the amounts
;awarded are insufficient to pay for future medical
icare and related benefits.

showing the
for medical
sections 12

f (a) In reaching its decision on whether to grant
;supplemental benefits, the Board shall consider
the following: (i) the needs of the claimant;

1 (1ii) the availability of collateral source or
lgovernmental benefits to the claimant; (iii) the
ability of the Fund to pay supplemental benefits.

(e) In no event shall the supplementary grant
when added to the amount previously received
exceed the amount specified in the jury verdict
for medical care and related benefits nor the
amount actually necessary to pay for medical care
and related benefits. Such a grant may be in
the form of an annuity contract.

Sec. 25. K.S.A, 1985 Supp. 40-3404 is hereby amended to
read as follows: 40-3404. (a) Except for any health care provider
whose participation in the fund has been terminated pursuant to
subsection (&) (1) of K.S.A. 40-3403 and amendments thereto, the
commissioner shall levy an annual premium surcharge on each
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February 7, 1986

The Honorable Joe Knopp
State Representative
Statehouse

Topeka, KS 66612

re: Taxability of annuities, HB 2661
Dear Joe,

Robert Laing, the JD-CLU who looked at the annuities part of
the referenced bill for us, also looked at the marked up bill
that I sent to him. He suggests the following additional lan-—
guage on page 9 of the markup, and the bottom of the page after
the period in line 339 and after the other proposed language:

"The fund will remain the owner of the annuity at all
times. The judgment shall incorporate the terms of the
annuity payments which shall be fixed and deterwinable

as to amounts and dates of payment. The claimant shall
have no right to accelerate, defer, increase or decrease
such payments. The judgment shall be in such forum as is
necessary in order to assure that the annuity payments to
the claimant will be excluded from claimant's taxable
income under United States internal revenue code section

104(a)@)."

Mr. Laing believes this additional language added at this point
in the bill will insure that the plaintiff's annuity coumpensa-
tion will not be taxed as income, and will meet the concept he
outlined in his letter that was part of Gary McCallister's
presentation.

Sincer /g;yours,

P

~
Ronald D. Smith
Legislative Counsel

RDS/s

ecs Members, Judiciary Committee
Jerry Slaughter
Mary Torrence/Mike Heim

1200 Harrison ® P.O. Box 1037 ® Topeka, Kansas 66601 ® (913) 234-5696





