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HOUSE COMMITTEE ON LOCAL GOVERNMENT

MINUTES OF THE
REPRESENTATIVE IVAN SAND

Chairperson

at

The meeting was called to order by

in room ___§£i%:j§_

1:30 5. /p.m. on FEBRUARY 6 1686 of the Capitol.

All members were present except: Rep. Arthur Douville, excused

Committee staff present:

Mike Heim, Legislative Research Department
Mary Hack, Revisor of Statutes Office
Gloria M. Leonhard, Committee Secretary

Conferees appearing before the committee:

Rep. Burt DeBaun, New Legislation
Ms. Terry Humphrey, KS Manufactured Housing Institute,
New Legislation
Rep. Ivan Sand, New Legislation
Rep. Don Rezac, HB 2757
Mr. Lark D. May, Lake Wabaunsee Improvement Dist.,
HB 2757
Rep. Marvin Smith, HB 2728
Ms. Gerry Ray, Johnson County, HB 2728
Mr. Ray T. Reed, Jr., First Securities Co. of KS.,
HB 2728
Mr. Steve Randle, Stifel-Nicholaus Co., Wichita,
HB 2728
Mr. Pat Hurley, City of Ellsworth, HB 2728
Ms. Judy Anderson, City of Wichita, HB 2728
Mr. Frederick Sudermann, Wichita State Univ., HB 2728
Ms. Willie Martin, Sedgwick County, HB 2728

Chairman Sand called for introduction of new legislation.

Rep. Burt DeBaun requested legislation which would give authority for
raising the mil levy for a township library to the township trustees,
instead of the township library board where the authority now rests.
Rep. DeBaun made a motion that the proposed legislation be introduced as
a committee bill. Rep. Kenneth D. Francisco seconded the motion. The
motion carried. (See Attachment T.)

Ms. Terry Humphrey, representing Kansas Manufactured Housing Institute,
requested legislation concerning the zoning regulation of certain types of
housing and which would amend K.S.A. 19-2938. (5 RS 1712)

Rep. Mary Jane Johnson made a motion to introduce the proposed legislation
as a committee bill. Rep. Robert D. Miller seconded the motion. The
motion carried. (See Attachment IT.)

Rep. Ivan Sand explained legislation suspending and establishing statutory
fund and aggregate property tax levy limitations for certain taxing sub-
divisions and amending K.S.A. 79-1973 and 79-1974 and repealing the exist-
ing sections. (5 RS 2294)

Rep. Phil Kline made a motion to introduce the proposed legislation as a
committee bill. Rep. Clinton Acheson seconded the motion. The motion
carried. (See Attachment TIII.)

Unless specifically noted, the individual remarks recorded herein have not
been transcribed verbatim. Individual remarks as reported herein have nat
been submitted to the individuals appearing before the committee for

editing or corrections. Page __.._1..___. Of _.2_.



CONTINUATION SHEET

MINUTES OF THE __ HOUSE COMMITTEE ON LOCAL GOVERNMENT

room _221-S Statehouse, at _ L1330  %EXX/mm. on FEBRUARY 6 1696,

Chairman Sand called for hearings on the following bills:

HB 2757, concerning improvement districts; relating to special assessments
and the publication of notice thereof;

Rep. Don Rezac, sponsor of HB 2757, explained the intent of the bill and urged
the committee's support of the bill. Rep. Rezac introduced Mr. Lark D. May,
Secretary, Lake Wabaunsee Improvement District, who in turn introduced

Mr. Jesse Whittaker, President of the District, Mr. Chester Templar, Treasurer,
and Mr. Kenneth Risler, an interested citizen. (See Attach. IV.)

Mr. Lark D. May, Secretary of the Lake Wabaunsee Improvement District,
testified that the District supports HB 2757. (See Attachment V.)

The hearing on HB 2757 was closed.
HB 2728, concerning public building commissions;
Rep. Marvin Smith, chief sponsor of HB 2728, appeared to give background

and intent of HB 2728 and to urge the committee's favorable consideration
for passage. {(See Attachment VI.)

Rep. Smith also distributed copies of Attorney General's Opinion No. 85-152
dated November 8, 1985, re Public Building Commission matters. (See
Attachment VITI.)

A committee member asked if it would be possible to determine how many
public building commissions exist across the state and to monitor the
activity generated by those groups. Mr. Mike Heim, Staff, offered to
gather available date on existing public building commissions.

Ms. Gerry Ray, representing Johnson County, said passage of HB 2728 would
cause many problems for Johnson County and requested that the bill be
localized to Shawnee County.

Mr. Ray T. Reed, Jr., President, First Securities Co. of Kansas, Inc..
appeared on behalf of the Wichita Building Commission. Mr. Reed urged the
Committee to localize HB 2728 to Shawnee County, as it would halt progress
on a project in Wichita that has had in-depth planning for many months.

Mr. Steve Randle, Vice President, Stifel-Nicholaus Co., Wichita, Kansas,
testified that HB 2728 would have serious, adverse effects on a number of
projects in the mill and urged the committee to localize the bill to Shawnee
County. Mr. Randle distributed an information sheet, entitled, "Summary of
Points in Opposition to HB 2727 and HB 2728." (See Attachment VIII.)

Mr. Pat Hurley, representing the City of Ellsworth, testified that the
City of Ellsworth would urge the committee to localize HB 2728 to Shawnee
County.

Ms. Judy Anderson, representing the City of Wichita, requested the Committee
to limit HB 2728 to Shawnee County. Ms. Anderson introduced Mr. Frederick
Sudermann, Governmental Relations, Wichita State University, who concurred
with Ms. Anderson.

Ms. Willie Martin, representing Sedgwick County, said Sedgwick County and
cities therein would request that HB 2728 be localized to Shawnee County.

The hearing on HB 2728 was closed.

Chairman Sand informed the committee that next week, action will be taken on
previously heard bilils.

The minutes of the meeting of February 4, 1986 were approved as presented.

The meeting was adjourned. Page 2 of 2
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS

MEMBER  INSURANCE
LABOR AND INDUSTRY
LOCAL GOVERNMENT

BURT DEBAUN
REPRESENTATIVE. THIRTEENTH DISTRICT
OSAGE AND PART
OF LYON COUNTY
7265 9TH
OSAGE CITY. KANSAS 66523

TOPEKA

HOUSE OF
REPRESENTATIVES

February 6, 1986

To: House Local Government Committee
Re: Township Libraries

Mr. Chairman and members of the committee

Last year several of we house members sponsored a bill which
raised the mill levy a township could assess for a township

library.

There are approximately 20 township libraries in the state,
two of which are in the 13th district

At the time we thought the bill was so written that the decision
to raise the levy rested with the township trustees. Such was
not the case because there was a previous statute that still
existed that allowed the township library board - not the town-
ship trustees to determine if the mill levy should be increased.
The Attorney Generals office was contacted and it was confirmed
that the township library board could in effect increase the

mill levy.

Because it is believed that the governing body (i.e.) the town-
ship trustees should have this authority, we respectfully request
that this committee introduce a committee bill which would correct

this condition.

Are there any questions.

ATTACHMENT L
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5 RS 1712

HOUSE BILL NO.

By

AN ACT relating to cities and counties; concerning the zoning
regulation of certain types of housing; amending K.S.A.

19-2938 and repealing the existing section.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 19-2938 is hereby amended to read as
follows: 19-2938. Neither the board of county commissioners nor
the planning board of any county shall;-in-the-exercise-of-any-of
the—pewers—aﬁd—dﬁt%es—eeﬁferfed—undef—artieie—29~ef—ehapter—i9—ef
Kaﬂsas—Statutes—AﬁﬂetatedT—reguiate—the—eeeﬁpaﬁey—er—ieeatieﬁ——ef
dwe%iing——ﬁﬁ&ts—iﬁ—saeh—a—way—as-te-effeet—aﬁ—afbitfary—exe&ﬁséeﬁ

of--manufactured--housing adopt any zoning reqgulation which

prohibits the installation, on a foundation system, of any

manufactured home certified under the national mobile home

construction and safety standards act (42 U.S.C. sec. 5401 et

seqg.), modular home, or other forms of prefabricated housing in

any zoning district in the county on lots zoned for single family

dwellings. The board of county commissioners or the planning

board of any county may subject any such manufactured home,

modular home or other form of prefabricated housing and the lot

on which it is placed to any or all of the same development

standards to which a conventional single family residential

dwelling on the same lot would be subject, including, but not

limited to, building setback standards, side and rear yard

requirements, standards for enclosures, access and vehicle

parking and architectural, aesthetic requirements. However, any

architectural requirements imposed on such manufactured home,

modular home or other form of prefabricated housing shall be

limited to its roofing material and siding material. 1In no Ccase

may the board of county commissioners or the planning board of

——

ﬁ77AcﬁMENT i
J—&6-8b
ﬁg.éoca/ &b%



any county apply any development standard in a manner which will

have the effect of totally precluding manufactured homes, modular

homes or other forms of prefabricated housing from being

installed as permanent dwellings on lots zoned, in any zoning

district, for single family dwellings.

New Sec. 2. Neither the governing body nor the planning
commission of any city shall adopt any zoning regulation which
prohibits the installation, on a foundation system, of any
manufactured home certified under the national mobile home
construction and safety standards act (42 U.S.C. sec. 5401 et
seq.), modular home, or other form of prefabricated housing in
any zoning district in the city on lots zoned for single family
dwellings. The governing body or the planning commisgion of any
city may subject any such manufactured home, modular home or
other form of prefabricated housing and the lot on which it 1is
placed to any or all of‘the same development standards to which a
conventional single family residential dwelling on the same lot
would be subject, including, but not limited to, building setback
standards, side and rear yard requirements, standards for
enclosures, access, and vehicle parking and architectural,
aesthetic requirements. However, any architectural requirements
imposed on such manufactured home, modular home or other form of
prefabricated housing shall be limited to 1its roofing material
and siding material. In no case may the governing body or the
planning commission of any city apply any development standard in
a manner which will have the effect of totally precluding
manufactured homes, modular homes or other forms of prefabricated
housing from being installed as permanent dwellings on lots
zoned, in any zoning district, for single family dwellings.

Sec. 3. K.S.A. 19-2938 is hereby repealed.

Sec. 4. This act shall take effect and be in force from and

after its publication in the statute book.



5 RS 2294

HOUSE BILL NO.

By Committee on Local Government

AN ACT suspending and establishing statutory fund and aggregate
property tax levy limitations for certain taxing
subdivisions; amending K.S.A. 79-1973 and 79-1974 and

repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 79-1973 is hereby amended to read as
follows: 79-1973. (a) In 1983, all existing statutory fund and
aggregate levy limitations on taxing subdivisions are suspended.
In such year, any taxiné subdivision is authorized either to levy
taxes upon tangible property which produces an amount not in
excess of the amount which was authorized to be levied by such
taxing subdivision in the next preceding year or levy taxes upon
tangible property at a rate not exceeding the existing statutory
fund or aggregate levy limitation. The tax levy required to
produce the amount allowed by the provisions of this subsection

shall be the levy limit for 1984;-3985-and 1986, 1987, 1988 and

1989 unless such tax levy is less than the existing statutory
fund or aggregate levy limitation, in which case such statutory
fund or aggregate levy limitation shall apply.

(b) As used in this section, "taxing subdivision" means
every taxing district in the state other than the state.

(c) Nothing in this act shall apply to the limitations on
aggregate tax levies imposed by the provisions of K.S.A. 75-5001

to 79-5016, inclusive, and amendments thereto.

Sec. 2. K.S.A. 79-1974 is hereby amended to read as
follows: 79-1974. The provisions of this act shall expire on
December 31, 13986 1989.

Sec. 3. K.S.A. 79-1973 and 79-1974 are hereby repealed.

Sec. 4. This act shall take effect and be in force from and
after its publication in the statute book.

RTTACHMENT ZIL
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STATE OF KANSAS

COMMITTEE ASSIGNMENTS

MEMBER AGRICULTURE AND SMALL BUSINESS
ENERGY AND NATURAL RESOURCES
L.OCAL GOVERNMENT

DON M. REZAC
REPRESENTATIVE. SIXTY-FIRST DISTRICT
WABAUNSEE COUNTY AND PARTS
OF POTTAWATOMIE AND RILEY COUNTIES

TOPEKA

HOUSE OF
REPRESENTATIVES

Testimony by Representative Don Rezac on House Bill 2757 before
the HOUSE LOCAL GOVERNMENT COMMITTEE, February 6, 1986.

Thank you Mr. Chairman and members of the Committee. I am
Don Rezac, sponsor of HB 2757. This bill relates to Lake

Wabaunsee improvement district.

This bill amends two statues. KSA 19-2763, which relates
to statement of the district monies. The new language is on
Line 61 through 64, which states: In the case of an improvement
district located in Wabaunsee County, such statement may be
published in a newspaper of general circulation within the

district.

This bill also amends KSA 19-2769, which deals with levying
special taxes for improvement districts. Again, the new language
is on line 118 to 121, which states: In the case of an improvement
district located in Wabaunsee County, such notice may be published
in a newspaper of general circulation within the district. This

bill is localized to Wabaunsee County.

As you can see, it also has the support of the Wabaunsee
County Commmissioners and also the editor of the official county

paper does not object.

Thank vyou.

DON REZAC
State Representative
District #61

,977’/9(;}4/4/15/\}7 yavi
2-6-86
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COMMISSIONER FIRST DISTRICT COMMISSIONER SECOND DISTRICT COMMISSIONER THIRD DISTRX
JOE McCLURE, Aita Vista LEO BOHN, Eskridge GLEN L. HEISER, Paxico

BOARD MEETINGS
FIRST MONDAY OF EACH MONTH AND MONDAY OF EACH WEEK

Y COURT HOUSE

OFFICE OF COUNTY CLERK

WABAUNSEE COUNT

WABAUNSEE COUNTY : ALMA, KANSAS 86401 TELEPHONE 913-785-3414

January 14, 1986

RUTH M. DIEPENBROCK, Cierk

i’;x;;t;:iion Montgomery f//, /ZV /«VV‘/”KV ‘
/}/}/L;/é' @T/

Sabetha, Kansas 66534

Dear Don:

The Board of Wabaunsee County Commissioners are in favor of leg-
islation to be enacted to allow the Lake Wabaunsee Improvement

- District to publish their legals in the Independent, which is
the Eskridge paper.

Thanking you, we remain

Leo Bohn, Member



February 6, 19686.
Chairman Sands and Membens of fthe Committee on Local Government:

It is a pleasurne to appear before you today and we thank you for the
opportunity.

We represent the Lake Wabaunsee Improvement Disirnicl at Lake Wabaunsee,
situated 5 miles west of Esknidge, Kansas. We are here 4in support of
House Bi£f No. 2757, introduced by Representative Rezac.

H B No. 2757 amends KSA 19-2763's wording as shown on f£ines numbenx
0061-62-63-64 and KSA 19-2769's wornding as shown on £ines number 01718~
0119-0120-0121 50 that an Impgavement District in Wabaunsee County may
publish Legal documents and notices in a newspaper of general circufatdlon
within the districkt.

We are at the doonstep of Eskrnidge, Kansas, and most residents atl Zhe
Lake subscaibe to the Eskridge "Independent". Very few subscribe Lo Zhe
ALma "Signaf-Entenprise” which 44 The official county newspaper.
Consequently, when we publish fLegal documents or other notices in the
"Signal-Entenprise”, we get a Lot of complaints that the residents of The
Improvement District do not know what 4is going on. If such Legaf documents
and notices could be published in the Eskridge newspaper most residents
would be aware o4 what 44 going on.

The pubfishing on not publishing such fegaf matiens will neifhern make
non break any newspaper. Rather it {4 a matten of convendience and public
awareness about The business of our Improvement District.

Thank you very much for your courntesy 4in allowing us o appear al
this meeting and to speak to you on this matiexr.

Lark D. May, Secrefary
Lake Wabaunsee Improvemenit DLs:

ATTACAMEN T L
2 ~6-86
//5. Zaca/ éaV.
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MARVIN E. SMITH
REPRESENTATIVE. FIFTIETH DISTRICT
SHAWNEE AND JACKSON COUNTIES
123 N.E. 82ND STREET

STATE OF KANSAS

COMMITTEE ASSIGNMENTS

MEMBER. ASSESSMENT AND TAXATION
EDUCATION
TRANSPORTATION

TOPEKA. KANSAS 66617 P ,

A 1!1 E1 LY ~ o — 5
et ot i)

TOPEKA

HOUSE OF

February 6, 1986 REPRESENTATIVES

TO: HOUSE LOCAL GOVERNMENT CCMMITTEE

RE: HOUSE BILL 2728 PUBLIC BUILDING COMMISSION

Mr. Chairman and Members of the Committee:

A sound principal for societies that espouse and promote the
private ownership of property as their agenda has been a tradition
of our Republic. Historically bonds indebtedness for ad valorem
tax has given the voters an opportunity to approve or reject those
bond proposals.

Ironically home-rule resolutions and creation of the Metropoli-
tan Airport Authority, Metropolitan Transit Authority and the Public
Building Commission are just a few of the examples that are created
under names of "authority" and/or "commission'" to make an "end run'
on property owners for bonded indebtedness on both real and personal
property.

During the 1983 session, I sponsored HB 2035. That proposed
legislation, concerning public building commissions, would have
amended the statutes by adding to Section 1, subsection (b) a2s follows:
Prior to entering into any leases, the board of county commissioners
of any county shall submit the proposal to enter the lease for approval
by a majority of the gualified voters of the county voting at an election
thereon. The election shall be called and held in the manner provided
by the general bond law.

Oon January 26, 1983, a hearing was held on HB 2035 before this
committee. Testimony was presented before the committee emphasizing
county residents outside the city did not have a voice in an obligation.
Opponents of HB 2035 were Darold Main, Shawnee County Intergovernmental
Coordinator, who said the proposed legislation is not needed and is dis-
criminatory. (See attached article from the Topeka Capital Journal,
dated Thursday, January 27, 1983).

A week ago today, January 30, 1986, you held a hearing on HB 2727
which is very similar to HB 2035 (1983 session). It is interesting to
note now that the opponents in 1983 to HB 2035 were not here as opponents
to HB 2727. Could it be that they have already made an "end run" on all
the taxpayers in Shawnee County?

ATTACHMENT UL
d-6-Fe
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Page 2 LOCAL GOVERNMENT COMMITTEE REP. MARVIN E. SMITH

After a successful petition drive, on September 19, 1986, for
an election for an additional 4 million dollars of revenue bonds
+o be issued by the Topeka Public Building Commission, the Attorney
General opinioned only the City of Topeka could call and pay for the
election since the Topeka Public Building Commission was a creation
of the City of Topeka. County taxpayers outside the City of Topeka,
including the cities of Auburn, Rossville, Silver Lake and Willard,
could not vote on the bond issue but still pay the tax on the bonds
if issued.

Therefore, I contend that to insure all property bond liability
created by a PBC we need a change in the Kansas statute. HB 2728
intent is to provide property owners, who are qualified voters, an
opportunity to approve or reject all bond issues initiated by resolu-
tion by a Public Building Commission.

Would appreciate your favorable consideration for passage.



~abruary 6, 1986

HISTORY OF TOPEKA PUBLIC BUILDING COMMISSION REP. MARVIN E. SMITH
RE: HOUSE BILL 2728

1. May 23, 1978, Ordinance 14250, creating a public building com-
mission: creation, composition was ordained by the governing body
of the City of Topeka, Kansas.

5. December 22, 1981, The City of Topeka adopted Charter Ordinance
55 exempting the City of Topeka from KSA 12-1767 relating to revenue
bonds, laws applicable, resolution, protest petition, and election
in conjunction with public building commissions financing and pro-
viding substitute provisions therefor.

Section 2. Before any revenue bonds shall be authorized or issued
under the provisions of this act, the PBC shall adopt a resolution
specifying the amount of such bonds, the purpose of issuance thereof
and stating that if within thirty (30) days after the last date of
publication of such notice, a petition in opposition to the same,
signed by not less than seven (7%) percent of the electors of such
county within which the city is located, is filed with the county
clerk, the board shall submit the guestion to the voters at an elec-
tion called for such purpose or at the next general election. Such
resolution shall be published once a week for three (3) consecutive
weeks in the newspaper having circulation in such county.

3. November 18, 1981, Resolution 81-205 was passed and approved by

the Shawnee County Commissioners by a vote of 2 to 1. 1In essence,

the resolution stated the Board of County Commissioners intends to
utilize the Topeka-Shawnee County Building Public Commission as the
funding mechanism for construction of a new jail. NOTE: the inclusion
of Shawnee to the TOPEKA PUBLIC BUILDING COMMISSION!

4. August 4, 1983, The Topeka Public Building Commission adopted
Resolution #1 and gives notice TO ALL CITIZENS OF SHAWNEE COUNTY,
KANSAS, of its intention to acgquire a site and construct and equip

a jail facility at a total estimated cost not to exceed $15,937.000.00.

5. In the summer of 1985, when the bids for the jail project were
opened, there was a $2.4 million shortfall. Feeble attempts were
made to alter plans to monies available.

6. August 2, 1985, the Topeka Public Building Commission adopted
Resolution 85-3 to an issue additional $3,988.000.00 and again gave
notice TO ALL CITIZENS OF SHAWNEE COUNTY.

7. Subsequently, a protest petition for an election drive delivered
12,323 signatures on September 19, 1985, to the Shawnee County Clerk.
Approximately 5,500 signatures were needed.

8. A Brown County judge, on August 1, 1985, ordered the county to
begin construction on the jail by September 15, 1985.

9. Then the legal counsel for Shawnee County Commission requested,
from the Attorney General's office, an opinion if the election should



T wruary 6, 1986

Page 2 HISTORY OF TOPEKA PUBLIC BUILDING COMMISSION REP. MARVIN E. SMITH

be called by the Shawnee County Commission or the Public Building
Commission: also, who is entitled to vote and who would pay for the
election.

10. The Attorney General's opinion stated only citizens in the City
of Topeka were eligible to vote since the PBC was a creation of the
City. )

THUS TAXATION WITHOUT REPRESENTATION for Shawnee County taxpayers
outside of the city.



- Billrequiring
~ vote on building
- Jall criticized

- “Opponents of legislation designed to
foree a countywide réferendum on con-
~_struction of a new jail here sharply crit-
jcized the bill Wednesday during tes-
timony before a House committee.
Darold Main, Shawnee County inter-
gevemmental coordinator, said the
proposed legls!atlon is unneeded and
discrinnnatory
Fred Allen, executive director of the

_Kansas Association of Counties, told -
"% % the House-Local Government Commit-

“‘tee. the legislation raises a number of
. _poses the measure.

. viﬁSrmth. R<Topeka, whose legislative
-+ “distrietiis comprised of one township in
;Shawnee County plus terrxtnrv in Jack-
~sonCounty
Coo Tt would require 2 mandatory county-
Cow wide referendum on any proposed
-+ = leases between a county and a pubhc
T b undmgcommxssmn .
- =i Main - told -the House .committee,
 ‘“This bill is zeroed in on Shawnee
' -Countyandit’s zeroed in on the jail.”
“ - Smith said: he introduced the bill to
give county residents a voice in wheth-
‘er they should betaxett to build a new

Jail.
o- . He said the Shawnee County Com-
7. Mission has adopted a resolution §tat-

ing it will use the Public Building Cem-

"\ _ mission as the entity to issue revenue
. ‘bondse construct a new jail. :

© . The North Topeka legislator said that

because the building commission was

.created by the city, county residents

‘have ho oppertunity under the law to

Ltry to force a Yeferendum on a new jail

. Comu)ued on page 2, col‘umvn 1

Vol 109, No, 88, Thursg

‘guéstions: and that his organizstion op-
The bill-wss $ponsored by Rep. Mar--

Qy, Jonuorv 27, 1".3

e

Bl“ requmng

: Contmued frompage)

by jaunching a protest petxtitm drxve. o
. -.He said the building commxssion '
* could issue bonds for the jail, the coun-
\‘T‘cmmm.s&n.m residents of*
+ Shawnee County outside the city inwu:
« would be forced fo pay taxes to help
X etiretherevenuebemds, L
Joan Hrenchir. of Berrsion, 2 snp-
;xorter of the bill, urged the committee
»10 pass it and provide rural Shawnee
Coun!y residents pronction f'tom 81,
R, anl.edtaxincrease -
il “Lately we've heard pﬂcas of
Zamillion for a jatl, Ours is enly 18 y¢
‘= "old,"” she told the House panel,- . ="~ *-
"“‘Thecﬂy in guect could. buﬁdmm . -

Main eontradicted
ehm their intarprewix t?xie the »pub-
7 lic buliding commission
" Hesald the city passed a new emmr
: ordinance several years.ago amendﬁa :
its original creation of the pub&!c balld- "
. ing con’mﬁmou Here to reqnlre ins
. velvement in.its, activities by . couaty
;  officials and county residents, -
" He noted the Topeks Eubucsundmx
“ Commission is.comprised of one coutity’
__,.mmméwmr commissioner,
-~ an’ architect and m members*af ‘the:

:r “has 23 members from all over me
" Main said’ unequivmny that, smw-
me County residents vutside Topekd .|
} will .be allowed & volce: in ‘whether ‘s-
new jall will be built And the muancs
ol bondsto consémct oo
- Main noted the prtma!'y assignment - |.
lanhe'l‘bpektl’ubﬁcanndlng Commis- " |
; sion aince its creation in May 1978'has . |
Been to assess .pubtic. bundmg space )
- peeds in the city and county,
~ .He said the need for & new c(mnty fall
"+ tose to the tap of thist spuce needs’!itt
and asserted, “We have an unconstity-"
. _tional jail here and have had since 1070
= when the standards were changed.”
"1 Hesald there is only 25 square feet of
~ . spate per prisoner in the present.coun- .
'ty jall and that 7 square feet is re-
. vcnired _
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A RESOLUTION DECLARING THE INTENTION
OF THE TOPEKA PUBLILC BU.DING COMMIS
SION TO ISSUE ADDITIONAL JAN FACKITY
REVENUVE BOHDS IX A PEWNCIP AL AMOUNT
NOT EXCEEDNG £3.928,000.08 TO PAY THE AD-
DITIONAL COSTSE TO ACQERE A WTE AND TO
CONSTRUCT AND EQUP A JAR. FACLITY,

A COrporedion (rec s by the City of Topek
Konsas, wroor Orénance No. 14250 (e “Ora-
nonce™) o KAA 131757 anc 12-1768,
Inclusne, a8

QPIOCicL, K0 renY WO fACiity 16 SUCh OpencCies and
10 (32Ut revernst DOl 10 PeY the Costs Mwreot;

oane.

WHEREAS the Charter Ordinance regui-es the
Commizeion 10 etop! od pudlish 0 resohstion
comaining Caroin Informetion 1o be given ¥ the
PULHC bBefore ouMorizing of Issuing revenue
DONCaY purpLIoN? 1o the AL and,

WHEREAS, e Commisuon adopted Resoktion
No. 1 on AuQust & 1983 ang By pubished M
SAME withou! Drotest, which Buthorized e iy
once of Joli Focmity Revenut Bonds In o pricipc
omount 0ot 8 exceed 315,937,000 for the pur-
pose of paYIng Yhe Cosh of acauiring o slte,
CONrUCHing O eQHEDIng O O facility for use
O sCTUPpIrCy By Shawnee County, Koy, ond,

WHEREAS, 1o Commission hat acauired o site,
designec 0 (o facillty O received Dids for the
construction of the fockity; ond,

WHEREAS the bit receivnd, o8 wedl o8 e
arcivtects sstimate, off exceed the amount of
unerpended funds ovoiadis uioer e Commis-
Sior.'3 Origing $15.437.0C busoet for the project.

HOW, THEREFORE, NOT/CE TO ALL CITIZENS
O'F SHAWNEE COUNTY, KANSAS, IS HEREBY
GIVEN BY THE TOPEKA PUSBLIC BULLDING
COMMISSION, AND IT 13 HEREBY RESOLVED,
AS FOLLOWS:

1. The Commussion interch 0 lssue axiBitional
Joll Focliity Revenut Bonds in an ocditiones
omount not to exceed $1%6: 00000 over, abuvs
ond in oaation i Me 315537000 previoust

. BTGt Worier, At
Ber. Becic, Mam e (oo seat)

ATTEST: .
Derotg D. Meain, Secretary
o L%
{First Putfishec iIn The Toowke SOV,
August §, 1048)

IUCHIg se0C Dick for the 3¢ Of the FOlowing
piece of sguipmeni: ane (1) sah ME Poinr Siip-

or.

Copies of the speCIficoMons may be n
e Purchasing Division, Room 8-28, ©.ownes
County Courthouse. Cooles Ore o860 rvehaoi for
PUDAC INSPeCcHON O e oATiCe of the County Criw,
Room K7, Shownee County Ceuwrthowme, 307 E.
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e oy September 1,193 37 PUBLIC NO11ees
o s o T mean - ’ (First Published in The Topeka Capitai- ol
h” . P . N ' O a Capltel-Journgal,
ot ' ‘:-"";_.*,mm’ ) , August 6, 1985) ’
o RESOLUTION NO. 1 | TOPEKA PUBLIC BUILDING COMMISSION
A Reio ﬂgzﬁc‘;‘?"‘g’},}. INTENTION | RESOLUTION NO. 85-3
. L ] |
MISSION TO ACQUIRE A SYL-OING on- | A RESOLUTION DECLARING THE INTENTION
- SJRUCT AND EQUIF A A1l FaCILITY: 7O \OF THE TOPEKA PUBLIC BUILDING COMMIS-
ISSUE JAILFACILITY REVENUE BONDS [ 'SION TO ISSUE ADDITIONAL JAIL FACILITY
N A PRINCIS | 'REVENUE BONDS IN A PRINCIPAL AMOUNT

NOT EXCEEDING $3,988,000.00 TO PAY THE AD-

. (E3 1983,
EXCEEDING $15,917,000.00 TO AY T ¢ Cotos
e e
WHEREAS, The Tapeke mécﬁ.’.‘ﬁ: o

mi > - wire
nm (e “Commission™) Is 8 auly orgonires

{
i
: DITIONAL COSTS TO ACQUIRE A SITE AND TO
; | CONSTRUCT AND EQUIP A JAIL FACILITY.
i ! WHEREACS‘; melTﬁpex)c Public Buliding Commis-
: padiS, t sion (the “Commission®) is o duly orgonized mu-
ko, Ke: mOr crhat:c":y ‘1:.; "cp("v M"lr). p- ‘ nicipal corporation cCreated by the City of Topeka,
“ faNCE") pursuant 10 K.S.A. 12-1257 te 12-17¢¢ Inél e parsaant 10 KA 321757 aod 12 Tren,
briopaadly o 75T L Inciv- ‘ nonce”} pursuant 1o KS.A. 12-1757 ana 12-1768,

Mo, 35 of sois city (me - necter Orei- inclusive, as amended (the “Act") ond Charter

. mence) . Sr. . Charter Orei- | ‘Ordinonce No. 55 of the City of Topeka (the
.o Orm AS';.N Commission it ovtherized by The ! “Charter Ordinance"); and,

* @COvice @ tihe ond cons! Ordinence ane the Act 1o WHEREAS, the Commission Is outhorized by

podyte construct ong .m(h « focHtty fer the Ordinance, the Charter Ordinance and the Act

By i.mm b MW,,"" ow cement epen. 1o ocquire o site and construct and equip @ focility

Beve revonue m‘.m"f" avoncies end se | for municipal and/or County law enforcement

dondt te o415 Hhe: A
WHEREAS, Narer reol. sng, agencles, to rent sald fociity 1o such agencles ang
oo e o to issue revenue bonds to pay the costs thereot;
ond,

WHEREAS, the Charter Ordinance requires the
Commission to odopt and pubilsh o resolution
containing certain information to be given to the
public before quthorizing or issuing revenue

Cortoin infeemetien 1o be siven to the

-. Swblic .
Buricent o the At "8 O Hsving reveave sends

g NOW THEREFORE, BE 1T RESOLY y
Ymu'.Pubuc Suilging Commissien g roet

P .

"k o Tosere. ‘ ' i bo\r’»vdsEmésucm fo the Act; ond,od red Resolt
T HEREAS, the Commission adop esolution
ALL CITIZENS or»saun'g! ekt No. T'on August & 1983, ona duly published the
ocauire g wit same whhout protest, which authorized issu~
oAt g“'?“n:?‘:‘mv (the * Focn'n:!!’ ;-.”{.ﬁ: ance of Jail Foclilty Revenue Bonds in a principal
. exCeed $15.037.000.00 ond amount not to exceed $15,937,000.00 for the pur-
. :.“" Jaht FOC"JLV Revenee s, Serle o? ;,': ! pose of poying the costs of acquiring ¢ site,
&M A ROl 10 excoed $15,917,000.00 (Ine | constructing anc equippirg o lall factiity for use

Pocitty L?ﬂ ‘i1 Berpose of pOying the costt of the | and occupancy by Shawnee County, Kansas; and,
. WHEREAS, the Commission has acquired a site,
designed ¢ all fociiity and received bids for the
construction of the focility; and,

WHEREAS, the bids recelved, as well os the
architect’s estimate, all exceed the amount of

T

Betoce ovthorizing or laswing the B .
onds, this
OuUblithed omce ¢ week for Mree

CONSECHIive woeks In @ newspoper unexpended funds ovaiiabie under the Commis-
droviation im y.,,,.:, County Km’ oeneral . sion's original $15,937.00 budge! for the project.
witnic thrty (1) dovi efer W iest oare of NOW, THEREFORE, NOTICE TO ALL CITIZENS
Bubiicotion of it Resolution, & melition in coeory . OF SHAWNEE COUNTY, KANSAS, IS HEREBY
on 1o the same, tipnes by net less thon vao: GIVEN BY THE TOPEKA PUBLIC BUILDING
percent (7% ) of the electors o Shownes County, © COMMISSION, AND IT 1S HEREBY RESOLVED,

AS FOLLOWS:

1. The Commission Intends to Issue additional
Jail Focility Revenue Bonds in an additionai
amount not to exceed $3,988,000.00 over, above

;

®
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Sest L, !

t %&m‘&?‘“’n“ 100 v sraceod . and in addltion to the $15,937,000.00 previously
3, The Choirmon of h"mc ood. | outhorized on August 4, 1983, by Commission

o «m “pesblist, 41g SN Nistion & heredy | Resolution No. 1 for the purpose of paying the
~* "aith Mo ofor esoie ;;,,gwamm Hon in ecceroence ! costs to ocquire o site, construct and equip a jail
ADOPTED by the T aoek m Bok - e i facllity for the use and occupancy of Shawnee
Mission, Tooeka, Kemsss. it 41h sor o e STT County, Kansgs. The principal and Interest on sald
1983, ; Y o Avpust. odditional bonds shall be pavable sofely from the

- - MARRY L.VF!LKEQ " X rents and revenuces to be derivec from said focill-

Cheiroersen ty or other facilities ocquired by the Commission.

VELMA PARIS | 2. Before authorizing or issuing the oddiional

Vice-chairpersen | bonds, this resolution shall be published once o

BERNARD WANNER i week for three consecutive weeks in o newspo

Momber | per having general circulation in Shawnee Coun-

(obsent) BEN BLAIR ') i ;vésgwsbg, av:}l?hlr;f mf:\r!w (30)|agys aﬁerfﬂ';'e last

Memoer % publication s resoiution, @ petition in

_{obsent) THOMAS WRIGHY - opposition to the same, signed by not less than

. : : | seven percent (7%) of the electors of Shawnee

County, Kansas, Is flied with the Shownee County
the Commission shall submit the question
16 the voters of said County Gt the next general
eiection or ot an efection colled for such purpose.
it sufficient protest Is not filed, then the Commis’
sion will proceed with its intentions as hereinoe
fore deciared. .
ERE ! 3. The Chairman of the Commission iS hereby
L [ directed to publish this resolution in occordance
with the aforesaid instruction.
ADOPTED by the Topeka Public Buliding Com-
mission, Topeka, Kansas, this 2nd doy of August,

i 1985,
: 1985 Horry L. Felker, fil, Chairman
Tom Hanng, Vice-Chalrman
: Berncrd Wanner, Member
{ Ben Biair, Member (absent)
| Charies Clinkenbeard, Member (absent)
ATTEST:

Daroid D. Main, Secretary




RESOLUTION NO. 81-205

WHEREAS, local jails are a vital part of the system
fof criminal justice and law enforcement, and nécessary for the
"public safety of a community; and,

WHEREAS, the Shawnee County Jail has been cited for
V:non;compliance with both State and Federal standards; and,

| WHEREAS, the Shawnee County Jail can no longer ade-
éuately serve its primary purpose of providing facilities for
'safe, secure incafceration of persons who must be removed from
\‘- }59§;éty; and, |
- ‘ ' WHEREAS, the Board of County Commissioners fof
“_Shéwneé ‘Couﬁty;'xahsas, recognizes the need for adequate jail
féciiities and accepts the responsibility to move toward a
solutién to this community problem. |
NOW TﬁﬁREFORE, BE IT RESOLVED by the Board of County
Commissioners of Shawnee County, Kansas, as follows:
1. That the Board of County Commissioners of
Shawnee County, Kansas, intends to utilize the Topeka-Shawnee
County‘Public Building Commission as the funding mechanism for
construction of a new jail. ’
2. That the Board of County Commissiofiets’ of
Shawnee County, Kansas, and jail authorities will work with
the Topeka-Shawnee County Public Building Commission to pro-
ceed with additional planning and development studies, and to
formulate a proposed jail design and construction cost esti-
mates which will be subject to periodic and final review and
authorization by the Board of County Commissioners of Shawnee

County, Kansas.



RESOLUTION NO. 8l- 205 WAS PASSED AND APPROVED by

the 'Boatd of County Commissioners of Shawnee County, Kansas,

- on this gyt day of 7iﬁggé2n169,&,//, 1981.

BOARD OF COUNTY COMMISSIONERS
SHAWNEE COUNTY, KANSAS

°7f2212?n4a {CQQ/UZZL'

Velma Paris, Chair

AR Acri)

Richard A. Maner, Member

(e g

720

Dennis R. Taylor, Member

" ATTEST: - | o

- Winifred-L. Kingman, County Clerk
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S To the House Committee on
‘ Local Government

' 4' In I"OS H. B, 2035

I support H. B. 2035 for the following reasons: g

1. Since I live in the count s R
Y, there are no .
visions for a protest peti%ion or vote. pre” ' -

2. Passage would require a vote of all thé..'*
qualified electors of the county, and ecity
voters would not have to run a petitien.,

3. The County Commission would be required to present

an acceptable, least expensiv
voters on it.’ *P © Plan to pell the

4, The Public Building Commission i ’ oot
8 not elect
g0 the people should have a voice. : ods

Joan Hrenchir
Berryton, Kansas

Session of 1983

HOUSE BILL No. 2035

By Representative Smith
1-12

0015 AN ACT concerning public building commissions; relating to

0016 leases by political subdivisions and state agencies; amending
0017 KS.A. 12-1765 and K.S.A. 1982 Supp. 19-101a and repealing
0018 . the existing sections.

0019 Be it enacted by the Legislature of the State of Kansas:

0020 Section 1. K.S.A. 12-1765 is hereby amended to read as fol-
0021 lows: 12-1765. (a) Except as provided by subsection (b), the
0022 governing bodies of all school districts, cities, agencies and
0023 departments of the state of Kansas, and all boards of county
0024 commissioners now located or which may hereafter be located
0025 within the county where sueh the public building commission
0026 has been created are hereby authorized and empowered to enter
0027 into leases without the necessity of any election and without
0028 regard to K.S.A. 10-1001 to 10-1122, inclusive, or 79-2925 and
0029 amendments thereto er to ¥k5-A: 1082 Supp- 79-2025, for any
0030 period of time not to exceed fifty (60 50 years.

0031 (b) Prior to entering into any leases, the board of county
0032 commissioners of any county shall submit the proposal to enter
0033 the lease for approval by a majority of the qualified voters of the
0034 county voting at an election thereon. The election shall be ~alled
0035 and held in the manner provided by the general bond la

0036  Sec. 2. K.S.A.1982 Supp. 19-101ais hereby amended tc read
0037 as follows: 19-10la. (a) Geunties are hereby empowered to The
0038 board of county commissioners may transact all county business
0039 and perform sueh all powers of local legislation and administra-
0040 tion as they deem it deems appropriate, subject only to the
0041 following limitations, restrictions; or prohibitions: Férst; (1)
0042 Counties shall be subject to all acts of the legislature which apply
0043 uniformly to all counties; second.




STATE OF KANSAS
OFFICE OF THE ATTORNEY GENERAL
2ND FLOOR, KANSAS JuDicialL CENTER, TOPEKA 66612

ROBERT T. STEPHAN Main PreONE ($13) 296-2218
ATT CONSUMER PROTECTION 296-3781
ORNEY GENERAL NOVember 8 , 1985

ATTORNEY GENERAL OPINION NO. 85- 152

mes P. Davidscn

awnee County Coinselor

00 East 7th Stre=t, Room 203
Topeka, Kansas 36603
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Re: Cities and Municipalities -- Buildings, Structures
and Grounds -- Public Building Commission; Elections

Consti:ution of the State of Kansas -- Corporations
-- Cit.es Power of Home Rule

Synopsis: The board of county commissioners of Shawnee
County. in the exercise of its power of home rule,
may conduct a non-binding advisory election on
the question of whether Shawnee County should enter
into the leases necessary to permit the Topeka
Public Building Commission to issue revenue bonds
under K.S.A. 12-1761. However, no statutory or
constitutional authority exists for a board of
county commissioners to conduct a binding election
in the county on the question of whether a public
building commission, established by a city under
K.S.A. 12-1757 et seq., may issue revenue
bonds. Moreover, a city which has established a
public building commission does mnot have the
authorlty, unger constltutloHEI'home rule powers,
to requ1re or authorize a board’éf‘coﬁntg‘ —
comm1851oners to conduct a bindlng election in th
county, as such authorization goes beyond the sgqpe
of "local affairs®™ as that phrase is used in,
Artlclv 12, Sectlon 5 of the Kansas Constltutlon.

ordlnance, authorlze a publlc building” commlss;cn\

to extend the right to vote in a binding election’
on the issuance of bonds to persons th,%E?,HOt )

ATTACHMENT 17T
2-6-56
/%, Local éa:/-



James P. Davidson
Page 2

qualified electors of the city. Thus, the City of
Topeka's Charter Ordinance No. 55 operates solely
to authorize the Public Building Commission to
conduct an election in the city upon the
presentation of petitions sufficient under its
terms. Cited herein: K.S.A. 12-1757; K.S.A. 1984
Supp. 12-1758; K.S.A., 12-1761; 12-1767; 25-2104;
25-2110; 25-2810; Kan. Const., Art. 12, §5.

* * *
Dear Mr. Davidson:

As Shawnee County Counselor and with the consent of Topeka
City Actorney, E. Edward Johnson, you have requested our
opinion on a number of issues relating to a resolution of the

Topeka Public Building Commission t9_%§§gg_£gz§ag§_bgnds_£gr
the construction of-a-faeility to be leased and ilized by

ShHawnee County as a county-jail-.
cEE Y ecr @

According to your letter the Topeka Public Building Commission
(hereinafter "PBC"), established pursuant to K.S.A. 12-1757

et seq., has agreed to utilize its authority to issue

revenue bonds to finance the acquisition and construction of a
facility to be leased to Shawnee County for use as a jail.

The PBC recently published a resolution to issue an

additional $3,988,000.00 in revenue bonds to fund construction
of the facility. Petitions bearing approximately 12,000
signatures protesting the proposed issuance have been filed
with the Shawnee County Clerk. The petitions bear the
signatures of persons who reside within the city limits of
Topeka as well as those who reside in Shawnee County but
outside the Topeka city limits. The petitions seek to bring
the question of the PBC bond issue to a popular vote. A
number of questions regarding the conduct of this election
have arisen from the language of a home rule charter ordinance
enacted by the City of Topeka in 1981.

Charter Ordinance No. 55 utilizes the city's constitutional
power of home rule under Article 12, Section 5 of the Kansas
Constitution to exempt the city from the provisions of K.S.A.
12-1767. That statute, when read in conjunction with K.S.A.
12-1761, is only applicable to a public building commission
established in a city of less than 175,000 or more than
200,000 population. K.S.A. 12-1767 relates to the issugnge of
revenue bonds by a public building commission in such cities
and provides: ’



James P. Davidson

Page 3

"Any revenue bonds authorized by this act
shall be issued as provided in K.S.A.
10-1201 et seg. and amendments

thereto, except to the extent that such
statutes are in conflict with this act.
Before any revenue bonds are authorized or
issued under the provisions of this act,
the public building commission shall

adopt a resolution specifying the amount
of such bonds and the purpose of the
issuance therecf. The resolution shall
provide that if within 30 days after the
last date of publication of the resolution , i}/
a petition in opposition to the '? [Rg
resolution, signed by not less than 5% of
the electors of the city, is filed with
the county clerk, the board shall submit
the question to the voters at an election
called for that purpose or at the next
general election. Such resolution shall
be published once a week for two
consecutive weeks in the official city
newspaper." (Emphasis added.)

Topeka Carter Ordinance No. 55 provides in relevant parts
(emphasis added to relevant differences between the ordinance

"That the governing Body of the City of
Topeka, Kansas, by the power invested in
it by Article 12, Section 5 of the
Constitution of the State of Kansas,
hereby elects to and exempts itself from,
and makes inapplicable to it, K.S.A.
12-1767, which applies only to cities with
less than 175,000 population and cities
with more than 200,000 population, and
therefore applying to the City of Topeka,
and provides substitute and additional
provision as hereinafter set forth.

"Section 2.

"Public building commission authorized;
revenue bond issues, laws applicable;
resolution, protest petition, election.
Any such revenue bonds shall be issued as
provided in K.S.A. 10-1201 et seq.



James P. Davidson
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except to the extent that such statutes

are in conflict with this act; provided,

before any revenue bonds shall be

authorized or issued under the provisions

of this act the public building commission

shall adopt a resolution specifying the

amount of such bonds, the purpose of the )
issuance thereof and stating that if | 'r}/
within thirty (30) days after the last i A~
date of publication of such notice a y ﬁ’%t
petition in opposition to the same, signed Q.%} B

(% : o

10

/

by not less than seven percent (7%) of
the electors of such county within which N
the citv is located, is filed with the 7 W
county clerk, the board shall submit the
question to the voters at an election

called for such purpzse or at the next

general election. Such resolution shall

be published once a week for three (3)
consecutive weeks in' a newspaper having
general circulation in such county."

(Emphasis added.) N

e
.

You raise the following questions concerning the election 6? ??
which the charter ordinance purports to authorize: (1) what A}v N
entity calls the election; (2) who pays for the costs of

hoIding the election; and (3) who Votes in the election>? é?o

Your first question is the most critical to our response and
requires the analysis of a number of complex factors. The
question of what entity calls the election presumably raises a
choice between the county and the PBC. The question exists
because of the somewhat ambiguous nature of the charter
ordinance. Charter Ordinance No. 55 provides, as does K.S.A.
I2-1767, that "the board" shall submit the question of the
issuance of bonds to "the voters."

7

In both the ordinance and the statute, the term "board" is
inconsistent with the te minology employed in the statute as a
whole and is, thus, ambigquous. Neither Ordinance No. 55 nor
K.S.A. 12-1767 contain anpy previous references to a "board."
Under the statutory scheme the only entities which could
conceivably be referred to by the term "board" are the PBC

or the city governing body, yet neither normally bears that
name. It is clear under the statutes that the PBC, the
entity which has resolved to and which will issue the revenue
bonds, is required to call the election and submit the
question to the voters. Although both K.S.A. 12-1767 and
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Ordinance No. 55 fail to specify which voters, it is fully
apparent under the statutory scheme that the voters in
question are the voters of the citv. This conclusion s
supported by the fact that the PBC is a municipal

corporation created solely by action of the city. See K.S.A.
12-1757 and K.S.A. 1984 Supp. 12-1758. Additionally, K.S.A.
12-1761, which pertains to elections on the issuance o7
revenue bonds by a PBC created by a city of more than

175,000 but less than 200,000 population, clearly states that
such issuance is to be submitted to and approved by a majority
of the electors of the city.

This clarifying sStatutory context, however, is not especially
helpful in interpreting Charter Ordinance No. 55. Evidence of
the circumstances surrounding the adoption of the charter
ordinance indicate that its intent was to permit the guestion
to be submitted to the voters of the county as a whole. The
ordinance itself, however, is less than clear on the subject.
On one hand, the ordinance does not refer to any entity other
than the PBC before it states that the "board"” shall submit
the question to an election. On the other hand, the ordinance
makes such an election conditional upon the submission of
petitions signed by electors of the county in which the city
is located, thus evidencing an intent that those electors are
also those who will vote at the election. [We do not place
great reliance on the fact that the petitions are to be filed
with the county clerk, as this is standard practice. The
county clerk is usually the county election officer and is
required by law to conduct city elections as well as
county-wide elections. K.S.A. 25-2104 (b); 25-2110; 25-2810].

Thus, Charter Ordinance No. 55 is subject to a number of
possible interpretations. You argue for what you describe as
a "literal” interpretation of "board" to refer to the board of
county commissioners because it is the only body conceivably
involved in this matter which is usually described as a
"board."™ As noted, it is clearly the desire of those iavolved
that the election be one at which all residents of the :-ounty
are permitted to vote.

We have no great difficulty in concluding that this was what
was intended when Ordinance No. 55 was adopted. The o
difficulty arises when we consider whether there is sufficient
authority to require such a result. 1In order to congludg tpat
the board of county commissioners may call the elgct}on it is
necessary to conclude that a board of county commission:rs may
derive the authority to conduct a binding election in the
county from a city home rule ordinance.
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It is a general rule in election law, and one which anyone
familiar with the democratic electoral process should regard
as fundamental, tha+ a valid election cannot be called and
held except by authority of the law.

"There is no inherent right in the people,
whether o the state or of some particular
subdivision thereof, to hold an election
for any purpose. Accordingly, an election
held without affirmative constitutional or
statutory autherity, or contrary to a
material provision of the law, is a
nullity, notwithstanding the fact that
such election was fairly and honestly
conducted." 26 Am.Jur.2d Elections

§183 (footnotes omitted); CE. State, ex
rel., v. Deck, 106 Kan. 518 (1920).

In the circumstances which prompt this opinion request, the
only authority which the county commissioners may rely upon to
conduct a county-wice election, the results of which will
govern another municipal corporation, i.e. the PBC, is a

city home rule ordirance which makes the grant in terms which
may only be described as non-specific. We are not aware of
any other statutory provisions which authorize the board of
county commissioners to call and conduct an election under
these circumstances. 1In the case of State, ex rel., v.

Deck, 106 Kan. 518 (1920), the Kansas Supreme Court was asked
to decide if county commissioners had the power to call a
special election corcerning the recall of a county
commissioner. Concluding that such an election could not be
held, the court saic:

"The boar¢ of county commissioners is
authorized to call special elections on
various propositions, but each specific
instance is under a special grant of
statutory power . . . These instances may
not exhaust the list, but in each of such
special elections, positive, complete,
and specific authority is granted to the
board of county commissioners. Where
such authority is not expressly conferred,
it would rot exist."™ (Emphasis added.)
Id. at 522, 523.

Our concern, therefcre, is fundamental: May a board of
county commissioners derive the authority to call and



-James P. Davidson
Page 7

conduct an election in the county from a city home rule
chgrter ordinance? In our opinion, an affirmative answer to
this question is not possible given the limitations of city
home rule and the general principles of election law discussed
earlier in this opinion.

Article 12, Section 5 of the Kansas Constitution is known as
the "Home Rule Amendment." It generally empowers cities to
determine their "local affairs and government"” subject to
enactments of the legislature of statewide concern which are
uniformly applicable to cities, other uniformly appiicable
énactments, and enactments prescribing limits of
indebtedness. This office has consistently interpreted the
Home Rule Amendment in a liberal fashion to insure, in
accordance with Art. 12, Section 5(d), that cities be granted
the largest measure of self-government. While such liberal
construction will continue to be the policy of this office,
we do not believe that the home rule legislative authority of
a city is sufficiently broad to permit it to authorize or
regulate the decision of a distinct political subdivision
regarding the conduct of an election.

The home rule amendment empowers cities to determine their
"local affairs and government." While we are not cf the
opinion that this language operates to restrict cities to
matters of strictly local concern [City of Junction City v.
Griffin, 227 Kan. 332, 337 (1980)), we do believe that the
language may be read to limit municipal power in some
circumstances. In our opinion, the legislative act which
authorizes a separate governmental subdivision to conduct a
binding election is beyond the scope of a city's "local
affairs.”

Previous opinions issued by this office have concluded that
both a city and a county may rely upon home rule powers to
hold a non-binding advisoryv election. Attorney General
Opinions Nos. 83-177 and 79-44. These conclusions ~#ere based
upon the fact that an advisory election is not one at which
the voters' choice will have a binding effect upon or within a
governmental unit. In the case of such binding elections,
both opinions make it clear that there is no authority to call
such elections absent specific statutory or constitutional
authorization.

It follows from these conclusions that city home rule power
regarding elections does not extend to authorize a separate
political subdivision of the state to hold a bindinjy

election. We believe this is an area where the words "local
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affairs" as used in Article 5, Section 12, may be read to
limit the city's power. 1In our opinion, permitting a city
home rule ordinance tc authorize the calling of a binding,
countywide election by a board of county commissioners would
compromise the general rule of election law discussed above;
that is, a binding election may not be held absent specific
statutory or constitutional authorization, that is, action
by the legislature or the people.

We are faced with similar problems if we conclude that "board"
in Charter Ordinance No. 55 refers to the PBC. The first
difficulty is, of course, that the PBC is not referred to as

a "board" in anv other place in the ordinance. Assuming,
however, that the PBC is the body intended to call the
election, we again must address whether the PBC, an agency
created by the city, may derive the authority to conduct a
binding county-wide election from an ordinance adopted by

the city. To give an affirmative answer to this question
requires us to conclude that the city's home rule authority is
sufficient to extend the right to vote in an election which
will have binding effect upon the conduct of yet another
separate municipal corporation to individuals who are not
residents of the city. Again, we believe that this exercise
of authority goes beyond the scope of "local affairs" and
would represent an attempt by the city to utilize home rule
authority to give significant extra-territorial effect to

its ordinance.

Except with regard to a non-binding advisory election, it
is our opinion that, in Kansas, the legislature alone has the

authority to provide for calling a binding election and to
determine, within constitutional limitations,] which voters may
exercise the franchise in a particular electiond 1In this
case, the legislature clearly provided that the PBC would

call an election at which the voters of the city would be
entitled to vote. 1In our opinion, it goes beyond the scope of
"local affairs" for the city to attempt to extend the
franchise in such an election to persons who are not gualified

electors of the city.

We are not unmindful that the equities of this situation call
for permitting the voters of Shawnee County to make a decision
on this question. It would, however, be contrary and basic
democratic principles (as well as future equities) to sanction
the expedient result without full consideration of tbe.leggl
principles involved. To conclude that a city may utilize its
home rule legislative power to authorize or require.tbe
conduct of an election by a county would, in our opinion,
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contravene fundamental principles of law and set a dangerous
precedent for the future. Thus, we must reluctantly conclude
that Charter Ordinance No. 55 is not sufficient to authorize

the board of county commissioners to hold a binding countywid

e

e&vtioh nor to authorize the "PBC “to conduct an election at =~

which non-residents of the city are entitled to vote® What
the ordinance appears to accomplish is that which is evident
on its face. The PBC is bound, under the terms of Charter
Ordinance No. 55, to submit the question of the issuance of
bonds to the voters of the city upon sufficient, petitions
signed by electors of the city and~the~eeunty.?/
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It wculd appear, however, that another less awkward, although
not entirely satisfactory, option exists which would permit
voters in the county to express their opinion on this matter.
The commendable purpose behind Charter Ordinance 55 was to
attempt to provide all the residents of Shawnee County with
the opportunity to vote on a question which concerns the
county as a whole. -Under K.S.A. 12-1761, the PBC's

authority to issue revenue bonds is dependent upon the
negotiation of a lease between the cSGREY =hd the PBC (in
this case) sufficient to provide the revenue to retire and
service the bonds. If such a lease is not in place,, no bonds
may issue. The county's decision to agree to the 1eas§s és
theén a most important econdition to the issuance of bonds
under these sEEEEEEE?ngf‘"~\‘

While the county governing body is clearly possessed of
authority to agree to the leases without submitting the matte
to an election, we are aware of nothing which would prevent
the county from exercising its home rule authority as
discussed in Attorney General Opinion No. 79-44to—conduct a
non-bindirg-advisory etection ontheé question., AIthough the
resultsof-suc¢h an election would not bind the county
commissioners (i.e. the board would be free to agree or not
agree to the leases)’, ‘it would provide the Shawnee CTounty

@
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Voters with an opportunity to make their desires known to the

gommiss;ggggﬁax Such an advisory eléction would accomplish_

that—result,/Without doing violence to fundamental concepts of .
of Tav, —

electio
e ——’/

We conclude, therefore, that no statutory or cqnstitutionalg—
authority exists for a board of county commissioners to

. conduct a binding election in the county on the question of

whether a public building commission, established by a city

under K.S.A. 12-1757 et seg.; may-issue revenue bonds.

Moreover, a c¢ity which has established a public building
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commission does not have the authority, under constitutional/
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home rule powers, to regiire or authorize a board of county
*commissioners to conduct a binding election in the county as
such authorization goes beyond the scope of "local affairs" as
that phrase is used in Article 12, Section 5 of the Kansas
Constitution. Similarly, a city may not, by home rule charter
ordinance, authorize a public building commission to extend
the right to vote in a binding election on the issuance of
bonds to persons who are not qualified electors of the city.
Thus, the City of Topeka's Charter Ordinance No. 55 operates
solely to authorize the »ublic Building Commission to conduct
an election in the city upg§ the presentation of petitions
sufficient under its terns.” To permit the remaining electors
of Shawnee gggg;ywaﬁ/bpporfunff?‘fU—V6f§7_?HE“565?a“of“cnunty
commissionefs may, in the exercise of its home rule powers,

copduct ‘an advisory eltection—on The question of whether the

[ M| county should agree to the leases neces sary to authorize the
' &;f// public building commission to issue bonds under K.S.A.

LR} / _— U ——— S g

///

12-1761.
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;/ Very truly yours,

—
%’W
ROBERT T. STEPHAN
ATTORNEY GENERAL OF KANSAS
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Assistant Attorney General
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SUMMARY OF POINTS IN OPPOSITION TO HB 2727 AND HB 2728

House Committee on Local Government
Rep. Ivan Sand, Chairman
Thursday, February 26, 1986
1:30 p.m., room 521-S

GENERAL

HB 2727 and 2728 propose changes to the Kansas Public Building
Commission Act to require an election prior to the issuance of revenue
bonds by a public building commission and prior to execution of a lease
by a public entity in conjunction therewith.

The Kansas Public Building Commission Act (K.S.A. 12-757 et seq.) was
adopted by the Kansas legislature in 1965. The Act authorizes any city
to create a public building commission ("the Commission") for the
purposes of
"acquiring a site or sites for and constructing,
reconstructing, equipping and furnishing a building or
buildings or other facilities of a revenue producing
character, including parking facilities, or for
purchasing or otherwise acquiring such building or
buildings or facilities and such building or buildings
or facilities shall be maintained and operated for a
county courthouse, and the housing and accommodation
of county offices or county business or for city
offices or such other purposes as are commonly carried
on in connection with such facilities or in county
courthouses and general city buildings, including
administrative offices for school districts and
housing, accommodations and parking facilities for
offices of state and federal agencies. In addition to
the above, public building commissions may acquilre
land and facilities adjacent to or near any state
university, may acquire by lease, land and facilities
constituting a part of the campus of any state
university, including campus property as such term 1s
defined in subsection (c) of K.S.A. 76-3a0l and
amendments thereto, and may construct, reconstruct,
equip and furnish such facilities on such land and
lease such land and facilities to any board of
trustees of such university or to the official
governing body of such university."

Such public buildings may be leased by school districts,
cities, counties and agencies and departments of the State of
Kansas. A Commission is also enpowered to issue revenue bonds
payable solely from the revenues derived from the lease with
the government agency. Prior to issuance of the revenue bonds,
the public building commission must adopt a resolution
declaring its intent to issue the bonds. The resolution must
be published once a week for two consecutive weeks in the
official city newspaper. No bonds may be issued without an

/977746)4/%ufﬂ/7’ YT
S- 656
ﬁé.[oga/ Gov.



election if more than 5% of the electors in the city file a
petition within thirty days of the last publication requesting
such election.

POINTS IN OPPOSITION TO THE BILLS

1. The existing Act has provided a beneficial means for public
entities to finance public building improvements but also
provides adequate protection to the tax payers by virtue of
the protest mechanism.

2. Currently organized Public Building Commissions that have
projects currently underway may suffer serious
repercussions if HB 2727 and HR 2728 are adopted. One
proposed method to finance a State of Kansas Medium
Security Correctional faciltiy contemplates this form of
financing as does a proposed project at Wichita State
University to house a Federal Aviation Administration
training center.

3. In the event the introduction of the bills is to remedy a
purported problem effecting a specific project, special
legislation may be addressed to such project. For example,
under current law no bonds may be issued by a public
building commission in the City of Kansas City, Kansas
without an election.





